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Whereas much has been written about how international institutions may
facilitate cooperative behavior among nations, less attention has been paid to
such institutions' domestic political purposes. This essay focuses on the
purposes international organizations serve for policymakers at home. It
concentrates on the less studied side of two-level games analysis, thereby
developing a domestic logic for membership in international institutions.1

Instead of envisioning domestic politics as a constraint upon those nations that
enter into international agreements, signing an agreement is suggested to be a
strategy whereby domestic actors further their own interests. Here, the answer
to a commonly asked question of why nations would agree to specific rules of
international conduct is that these rules present a solution to a domestic
problem.

The empirical portion of this article centers on the dispute-settlement
procedures that appear in the North American Free Trade Agreement
(NAFTA) but date initially to the 1988 Canadian-U.S. Free Trade Agreement
(FTA). In this initial treaty Canada and the United States agreed to establish
rotating binational boards to hear appeals on particular trade matters. The
resultant autonomy these boards displayed is theoretically counterintuitive,
given the relative power of the two nations and the boards' limited mandate.
The boards not only ruled repeatedly in a pro-Canadian manner but also
significantly changed the way the U.S. bureaucracy responded to petitions for
protection against Canadian products, even in the absence of a change in
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domestic law. (As of this writing, only two trade panels have been organized
under NAFTA rules. The logic here applies as well to these cases.) Below I
argue that the explanation for anomalous U.S. behavior resides in the
structural relationship between the President and Congress and in presidential
interests in international oversight of his own bureaucracy.

This inquiry is organized around two general questions stemming from the
empirical case study. First, how did a weak international institution with no
sanctioning power lead to a significant change in the behavior of the U.S.
bureaucracy, even without a change in domestic law? Second, assuming
rational behavior, why would the United States bind itself to an international
agreement in which the distribution of gains went to the weaker party? After a
brief review of the history of the FTA, I examine each of these questions in
turn.

FTA and administered protection

Canada and the United States have long been each other's best trading partner.
In 1991, trade between the two countries reached $176 billion, $91 billion in
exports from Canada and $85 billion in exports from the United States. The
relative importance of this trade, however, is not symmetric. The United States
accounts for almost 80 percent of all Canadian exports, while Canada buys only
25 percent of total U.S. exports. By one estimate, the bilateral trading
relationship is fifteen times as important to Canada as it is to the United
States.2

Given the magnitude of this dyadic relationship, the conclusion of the FTA
in 1989 was no surprise. The agreement eliminated all tariffs on bilateral trade
over ten years, opened up government contracts to competitive bidding, and
barred many border restraints on bilateral energy trade. Most innovative,
however, was the creation of a dispute-settlement procedure regarding the
adjudication of domestic trade law in each country. For the first time, each
nation agreed to international arbitration of trade disputes.

In large part, Canada originally envisioned the FTA as a mechanism to
reform aspects of existing U.S. trade law. The origins of this idea can be traced
to the Macdonald Report. The Macdonald commission, formally named the
Royal Commission on the Economic Union and Development Prospects for
Canada, was assembled in late November 1982 by Liberal Prime Minister
Pierre Elliott Trudeau. Its chair, Donald Macdonald, was charged with
devising an agenda for economic and regional policy in Canada. The commis-
sion conducted hearings, commissioned reports, and received written and oral
testimony on Canada's economic future. The final report covered a wide
breadth of issues from electoral reform to labor relations. But of all issues

2. Cameron 1988, 15.
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covered, that of trade with the United States gained the most attention. The
report recommended an agreement with the United States so as to both
extricate Canada from the threat of U.S. protectionism and create an incentive
for Canadian industries to be more competitive. In Macdonald's words:

Although the U.S. is already our largest trading partner . . . we cannot
count on continued growth. Tariff barriers between the two countries have
been sharply reduced.... [But] a greater threat to us are non-tariff barriers
against Canadian goods. Existing U.S. trade legislation already allows U.S.
companies to harass their foreign competition constantly. The provisions
include countervailing duties against subsidized imports, anti-dumping du-
ties, emergency relief from seriously injurious imports, retaliations against
"unfair" trade practices and reliefs from imports deemed prejudicial to
U.S. national security.. . . Only by negotiating a free trade deal with the
U.S. can we assure our future as a trading nation.3

Even before the release of the final commission's report in September 1985,
Conservative Prime Minister Brian Mulroney initiated discussions with Presi-
dent Reagan on bilateral trade issues. The first meeting between the two, the
Shamrock Summit, took place in Quebec City in March 1985. The goal of that
engagement was "to establish a climate of greater predictability and confidence
for Canadians and Americans alike to plan, invest, grow and compete more
effectively with one another and in the global market."4 As a result, both sides
commissioned reports, to be completed within six months, on how to eliminate
existing trade barriers and resolve bilateral trade disputes.

In 1985, public support in Canada for a formal trade agreement was
widespread. In May, Canada's Conference of Western Premiers called for
bilateral negotiations to liberalize trade over the next ten years. In August,
premiers of the ten provinces met at their regular Premiers' Conference, and
nine of the ten endorsed the notion of an agreement. In September, the
Macdonald Report was issued along with seventy-two volumes of research
studies. When Mulroney opened Parliament and announced that he would
approach the United States to begin negotiations on a free trade accord, he was
echoing the sentiment of the majority of Canadian leaders.

Long a defender of free trade, President Reagan announced his intention to
conclude a trade agreement under fast-track procedures on 10 December.
(Fast-track authority delimits congressional involvement to a veto within sixty
days of a President's announcement that he will conclude an agreement and is a
promise to bring the treaty's implementation legislation to a vote under a
closed rule.) Of all the items of concern to the agreement negotiators, the
reconciliation of Canadian and U.S. unfair trade laws was the most difficult.

3. Ibid.
4. Declaration by the Prime Minister of Canada and the President of the United States

regarding trade in goods and services, Quebec, 18 March 1985. Cited in Schott 1988.
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Although a senior and experienced negotiator, Simon Reisman found his U.S.
counterpart, Peter Murphy, both uninterested and unwilling to put U.S. trade
law on the agenda.5

The continuing problems posed by unilateral U.S. protectionism were ap-
parent to Canadian negotiators from the start. FTA discussions began in May
1986 on the eve of the announcement of raised duties on wood shakes and
shingles. The duties were partially a response to pressure mounted by the
Senate Finance Committee, whose 10 to 10 vote on fast-track authority
indicated organized resistance to a treaty. This was followed two months later
by Congress's agreement to subsidies for U.S. wheat farmers on a proposed sale
to the People's Republic of China and the Soviet Union—two of Canada's
largest customers. Then in October, the U.S. Commerce Department ordered a
15 percent tariff hike on Canadian lumber to compensate for low Canadian
stumpage fees. As the U.S. Commerce Department noted in defending its
assessment of still another countervailing duty, this one against Canadian
exporters of groundfish, U.S. actions were not oriented toward undercutting
efforts at achieving an agreement but toward creating a "level playing field" in
the American market.6

Eighteen months after negotiations began, the two sides came to an
agreement.7 In the preceding months, Canadian frustration had been great,
leading Reisman to break off the talks shortly before the October 1987
deadline—only ninety days before the expiration of U.S. fast-track authority. A
final agreement was concluded only after the intercession of U.S. Secretary of
State James Baker and Special Trade Representative Clayton Yeutter. In
terms of redress from unfair trade laws, the FTA provided Canada with some
protections against tariffs in cases in which it was the tertiary supplier. Only if
imports from Canada were substantial and constituted a serious threat to
domestic producers would Canada be affected by a decision rendered against
the primary exporter. The two countries also agreed to consult before
imposition of emergency trade remedies and to allow either side to ask a new
bilateral trade commission to resolve disputes over the interpretation of the
agreement.

More unusual in the agreement was the provision of binational panels to
decide whether an administrative decision in an antidumping (AD) or
countervailing duty (CVD) case was in accordance with domestic law. These
panels would replace judicial review in each of the home countries, with the
costs of such a review not paid by the petitioning producer but by the home
government. On the troublesome definition of unfair trade in U.S. law, Canada
merely obtained a promise that the United States would enter into negotiations
over the next five to seven years.

5. On the negotiation process, see Doern and Tomlin 1991; and Hart 1994.
6. Cameron, Clarkson, and Watkins 1988,47.
7. U.S.—Canada FTA 1988 (hereafter cited as FTA).



•Canada and the United States 545

The universal postmortem on the agreement was that Canada did not obtain
her key objective. In fact, commentators suggested that instead of obtaining
guaranteed access through a change in U.S. trade laws, the FTA legitimated
U.S. use of unfair trade laws. In practice, this did not occur. As shown below,
the boards used their power to remand cases to undercut trade sanctions and in
the process created new interpretations of U.S. law that significantly influenced
the disposition of unfair trade petitions by the U.S. bureaucracy.

Internationalizing domestic law

Background

In Chapter 19 of the FTA, the parties agreed that either could request the
creation of a binational panel to review the decisions of the administrative
agencies that had ruled on either an AD or CVD case. The panels replaced
national judicial review. In the United States, the panel had jurisdiction over
determinations by both the Commerce Department and the International
Trade Commission (ITC). In the absence of the FTA, the decisions of both
bodies could be reviewed by the Court of International Trade (CIT), by the
U.S. Court of Appeals for the Federal Circuit, and eventually by the U.S.
Supreme Court. By contrast, the Canadian Import Tribunal was the primary
administrative decision maker in Canada. In the absence of the FTA, the
tribunal's decisions could be reviewed by the Deputy Minister of the Depart-
ment of National Revenue. The final orders of the Import Tribunal were
appealable to the Federal Court of Appeals; redetermination by the Deputy
Minister could be appealed to the Tariff Board and subsequently to the Federal
Court of Appeals on a question of law only.

Under the procedures specified in the FTA, either government had
discretion to ask for review upon its own initiative but it was required to ask for
a review requested by a private party entitled to seek domestic judicial review
of a final determination by an administrative body.8 Decisions made by the
binational panel were binding upon both governments.9 (This "binding"
authority was especially important to the Canadian government, which be-
lieved that only a binding dispute resolution procedure combined with a
restitution remedy would ensure its access to the U.S. market and counter
superior U.S. bargaining power.)10 In addition, the agreement provided that
"[n]either Party shall provide in its domestic legislation for an appeal from a
panel decision to its domestic courts."11 Coupled with the requirement that
"domestic procedures for judicial review may not be commenced until the time

8. Ibid., art. 1904, par. 5.
9. Ibid., art. 1904, par. 9.
10. Graham, 1988.
11. FTA, art. 1904, par. 11. Canon 1991, 690-91, discusses the U.S. domestic process in the light

of this provision.
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for requesting a panel. . . has expired," the agreement created a strong
incentive for petitioners to use the FTA procedures and not domestic courts.

The check to possible abuse of panel authority was the "extraordinary
challenge procedure" that was available if a party felt that a member of a panel
was guilty of gross misconduct, bias, or conflict of interest and that such
conduct materially affected the panel's decision and threatened the integrity of
the review process.12 However, the threshold criteria for invoking the extraordi-
nary challenge procedure were made very demanding and, therefore, rein-
forced the authority of the panels.

In making its decision, a binational panel was to use the general legal
principle that a "court of the importing Party otherwise would apply to a review
of a determination of the competent investigating authority."13 At least in the
United States, under current administrative process jurisprudence, this general
legal principle had, in the past, led to considerable deference to the initial
determination of the administrative agency, producing no real check on
administrative decisions. U.S. negotiators did not direct the panels to develop a
jurisprudence of their own, suggesting an acceptance of this standing principle.
Rather, by statute the panel was given the right either to uphold a final
determination by an administrative body or remand it to the administrative
authority for a policy response not inconsistent with the decision.

Panels contained five members, two appointed by each government.14

Governments could veto up to four candidates but were to agree on the fifth.15

If the governments could not agree on the fifth member, the four appointed
panelists were to choose the fifth. If they also could not agree, the fifth member
was to be picked by lot from the roster of candidates, now purged of names that
were peremptorily challenged.16 The original rosters from which panelists were
selected comprised fifty eligible individuals, picked in equal numbers by both
sides.17 The majority were assumed to be lawyers, including the chair.18

Government officials, except judges, were not eligible.19 For the purpose of
appeals, an Extraordinary Challenge Committee could be impaneled by the
same basic procedure. Rather than five panelists, the committee would consist
of three members chosen from a roster of ten judges.20

Even though the domestic judicial route was not foreclosed, the agreement
biased the incentives of petitioners toward international arbitration in a
number of ways. Even beyond the benefit of having national representation,
petitioners were guaranteed that a decision would be made by a panel in no

12. FTA. art. 1904, pars. 13 and 14.
13. Ibid, par. 3.
14. Ibid., annex 1901.2, par. 2.
15. Ibid.
16. Ibid., par. 3.
17. Ibid., par. 1.
18. Ibid., par. 2.
19. Ibid., par. 1.
20. Ibid., annex 1904.13, par. 1.
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FIGURE l. Obtaining antidumping and countervailing duty relief

more than 315 days; the average time through the courts was two and a half
times that long. As important, the cost of an appeal—the most expensive part
of the unfair trade process—was significantly reduced under FTA procedures.

The logic of a veto player

With passage of the treaty, binational judicial review replaced domestic
courts as the "veto player," or the last mover in the administration of unfair
trade law. In that the preferences of panels were more pro-free trade than
were the preferences of the courts, the outcomes of petitions for protection
moved in the preferred direction of the panel. The panels moved U.S. policy in
a liberal direction through their power to remand cases and by instructing
agencies on what adjudication procedures the FTA boards would and would
not accept. Previous to the FTA, CIT rulings had defended the autonomy of
the two U.S. agencies that decided unfair trade cases, the U.S. International
Trade Administration (ITA) in the Department of Commerce and the
International Trade Commission (ITC).

Figure 1 details the procedures for gaining unfair trade relief in the United
States before and after passage of the FTA. As illustrated, the petition process
moves from the ITC for a preliminary determination on the value of the case to
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High duty Trade A* Congress CIT A* President BP No duty

FIGURE 2. Probable arrangement of political actors' preferences in setting unfair
trade policy, where CIT = Court of International Trade and BP = binational
Canada-U.S. Free Trade Agreement panels

the Commerce Department for a decision on whether or not there has been
dumping or subsidization of the product in question and if so, finally back to the
ITC for an evaluation of whether or not a U.S. industry has been hurt because
of these foreign practices. As Figure 1 suggests, appeal is possible after each
agency decision. U.S. industry can ask the court to remand a negative decision
to the agency, a U.S. producer can ask for an increase in a final duty, or a
foreign producer can appeal a final positive decision. It is this last group that is
affected by binational arbitration. Instead of appealing to the U.S. CIT, the
treaty provides the option of a binational review board.

The importance of the procedural change for the United States is displayed
in Figure 2. Figure 2 suggests a probable arrangement of preferences for the
political actors involved in setting unfair trade policy. Given these preferences,
we can then determine what would be the outcome of a trade petition under
the scenarios of domestic judicial review and international review. Individual
bureaucrats, congressional leaders, and Presidents will vary in their preference
for free trade. However, we can deduce the general ordering of preferences
from their structural characteristics. Those with the most to gain from the AD
or CVD duty will be the petitioning group. Their ideal point would be at the
protectionist end of the continuum. Moving to the right of the figure, we
assume that trade agencies will be closest to the proprotection groups; although
Congress has formal oversight duties, logic suggests that it will drift toward
and/or become captured by special interests. Although not separated for this
purpose, the Commence Department would logically be more affected by
special interests than would the ITC, given the proscription against a partisan
majority on the ITC. The assumption that Congress will favor protection more
than the President derives from the asymmetry between the organization of
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consumer and producer groups. Congressional representatives, because of the
size of their constituencies, are more likely to support producer groups that are
hurt by imports. Presidents, with a national constituency, have far more
opportunities to trade amongst constituents and thereby act in the "national
interest." The CIT falls between Congress and the President, since they share
authority to name judges. (Congress confirms CIT judges, but their appoint-
ments are for life, giving the court more freedom than the ITC, whose
commissioners—also confirmed by Congress—hold a fixed term.) I assume
that, on average, binational panel members are closest to the free trade side,
since half are Canadians. (Similarly, for Canadian cases, I assume that panel
members for the United States will be biased toward the U.S. side. This
assumption derives from the political nature of the selection process. Lists of
members are vetted through Congress. Therefore individuals on the lists
should approximate congressional preferences and not what would be expected
from a purely professional board.)21

The administrative arrangement in the pre-FTA world predicts an outcome
circumscribed, first, by the preferences of the CIT and, second, by those of
Congress. Thus, the bureaucracy is constrained by the court to choose a policy
that is within the win set of the CIT but as close to its ideal point as possible.
(The win set is the set of outcomes the CIT prefers to the reversion point. The
reversion point is the outcome in the absence of a change in government
policy.) The courts are indifferent between the reversion point, which in this
case is no additional duty, and point A*. The outcome is x—the optimal
proposal point for the U.S. bureaucracy. At point x and all points to the right,
the agency can be confident that the court will not overturn its decision. (In the
absence of the court, agency outcomes would be at the agency's ideal point. In
theory, if an agency's decisions drifted too far from Congress's preferences, it
would be "reined in" through congressional budget and appointment powers.
The CIT is also a medium for congressional oversight over the bureaucracy,
moving policy closer to that preferred by Congress. To do that, however, the
court must be on the free trade side of Congress. This may help explain why
Congress changed the structure of the Customs Court, from an Article 1 [of the
U.S. Constitution] to an Article 3 court, which gave the President agenda
control on choosing judges.)22

Now consider the administrative arrangement if decisions can be taken to a
binational panel. The inclusion of representatives of Canada can be assumed to
move the preferences of the new "veto player" in the direction of the reversion
point. If the veto player moves toward openness, the optimal proposal point
moves to the right. That point is now given by v—the new optimal proposal
point. If the bureaucracy makes a decision that is to the left of this point, the
court will intervene. Thus after some initial period in which the boards

21. On congressional oversight of the ITC, see Goldstein and Lenway 1989.
22. Goldstein 1995.
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establish a reputation, we would expect that the bureaucracy will make more
pro-free trade decisions in cases that the binational boards could potentially
veto. Point y is closer to the President's but farther from Congress's preferred
policy, a point to which I will return below.

Empirical consequences

This theoretical logic is borne out by a change in behavior of the bureaucracy
and a resultant shift in U.S. policy. In the years preceding the agreement, the
aggregate number of U.S.-imposed unfair trade sanctions on imports had
increased dramatically. The increase in interest in unfair trade remedies
mirrored a more general rise in the number of U.S. petitions filed with both the
ITC and the Commerce Department against foreign products. Although the
percentage of unfair trade rulings that awarded protection was not significantly
different from the analogous proportion of other trade cases—such as the
"escape clause" cases—the number of petitions for unfair trade relief dwarfed
that of petitions filed under other trade statutes. (The escape clause, or Article
19, of the General Agreement on Tariffs and Trade allows countries to be
excused from trade reduction agreements in cases in which the decline in
protection has led to significant harm to a U.S. industry. The ITC has
jurisdiction over these petitions, though the President can overturn its rulings.)
Thus, for example, since 1958 about 150 escape-clause rulings have been
handed down, of which less than 25 percent have gained both ITC and
presidential approval. In the same period, more than 1,000 AD and almost 400
CVD cases were heard. Of these, some protection for the U.S. producer was
awarded in about 20 percent of the AD and 60 percent of the CVD cases.23

Although Canada represents a small number of these cases, petitions against
Canadian exporters have become more frequent. In part, the increase is due to
the transparency of trade subsidies in Canada; the rise is also attributable to
the state of the Canadian economy in the 1980s, which forced exporters to cut
profit margins, thereby becoming liable for selling products below U.S.
cost-of-production standards. Table 1 gives the number of cases and the
outcomes leveled against Canadian products in the years preceding and since
passage of the FT A. As predicted, the probability of a positive AD or CVD
order against a Canadian product declined with passage of the FTA.

We can obtain a second measure of the effect of the FTA on U.S. behavior by
examining the share of unfair trade orders against Canada as a proportion of
Canadian imports to the United States. To do this, we calculate the number of
AD orders issued against Canada in any given year and compare it to the
proportion of Canadian imports. (By this measure, if a country's imports
comprised 30 percent of the total imported into the United States, and AD
orders were issued against 30 percent of that country's imports, the ratio would

23. Goldstein 1993.
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TABLE l. Completed trade cases involving Canadian products

Year

1964-73

1974-79

1980-88

1989-93

Affirmative

0

4

15

2

Type

Countervailing duty

Negative

0

2

9

4

% Affirmative

NA

67%

63%

33%

Affirmative

6

2

10

2

Antidumping duty

Negative

0

0

6

6

% Affirmative

100%

100%

63%

25%

equal 1.00.) In 1987, before the FTA, the Canadian ratio of AD orders to its
share of U.S. imports was 0.83. By the close of 1990, that number had been
reduced to 0.33.24 This reduction in unfair trade duties occurred only in
Canadian trade. Comparatively, European Community dumping orders in-
creased in this period, going from 0.90 to 1.05. U.S. dumping orders against
imports from Japan similarly increased, moving from 1.88 in 1987 to 1.40 by the
end of 1990.25

The explanation for this shift resides with the rulings of the binational
panels. Table 2 provides a list of completed cases; seven additional cases were
terminated by joint agreement of the parties. Since the first panel in 1989, the
decision rendered by the U.S. bureaucracy was fully upheld only five times,
representing findings in 33 percent of the completed cases. In one case, the
panel increased the duty; in the others, duties were reduced. In most of the
cases (67 percent), the panel sent the judgment back to the agency for
reanalysis. Of those cases that were remanded, the board remained dissatisfied
with the bureaucracy's response to its criticism in 66 percent of cases and once
again returned the case. Cases bounced from the agency to the panel up to
three times, with a total of eighteen remands in this period.26 Although panels
under both the FTA and NAFTA may not change U.S. law, the readoption of
interpretations made by previous panels suggests that new case law may be
developing. For example, the FTA panel on softwood lumber publicly adopted
the rule used by panel members in a previous steel rail case, stating that, "while
this Panel is not bound by previous binational panel decisions, it may be guided
by such decisions."27

24. Anderson 1993,103.
25. Ibid.
26. GAO1995.
27. Ibid., 83.
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TABLE 2. Canada-U.S. Free Trade Agreement binational panel reviews, 1989-95

Product

Red raspberries

Paving equipment

Paving equipment

Fresh, chilled, frozen pork

Steel rail

Steel rail

Steel rail

Fresh, chilled, frozen pork

Paving equipment

Live swine

Live swine

Softwood lumber

Magnesium

Magnesium

Magnesium

Type'

AD

AD

AD

CVD

CVD

AD

CVD/AD*

CVD/AD*

AD

CVD

CVD

CVD

CVD

AD

CVD/AD*

Value ($ million)

8

NA

NA

356

7

7

7

356

NA

75

75

2,873

53

53

53

Remands

2

0

0

2

1

0

0

2

3

2

2

2

1

0

1

aAD = antidumping duty; CVD = countervailing duty; * = injury determination.
Source. U.S. GAO 1995.

In sum, as is illustrated below, the FTA boards created a reputation, through
repeated remands, for being suspicious of the manner in which the U.S.
bureaucracy handled unfair trade cases. They did this through a series of initial
decisions in which they specified procedures for the bureaucracy to follow. The
bureaucracy had the choice of accepting the panels' orders or readjudicating
the case. After repeated remands, often of the same case, the bureaucracy sent
forward fewer cases. The result is the reduction in positive rulings against
Canadian products noted in Table 1.

A comparison of bureaucratic oversight before and after passage of the FTA
also demonstrates the importance of the panels. Although the authority of the
binational review board is formally the same as that granted to the previous
oversight group (the CIT), the behavioral records of the two judicial agents
differ in the suggested direction. In the 1980s, the CIT either remanded AD
and CVD cases to the bureaucracy or overturned a decision an average of 22
percent of the time compared with the 67 percent rate of panels under the
FTA. When one considers that 47 percent of CIT decisions in this period
involved American producer claims that the U.S. bureaucracy had either not
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given or given too little protection, this difference is even more pronounced. If
we look only at Canadian products in the 1980s, the CIT wrote fifty-six opinions
on twenty-three AD and CVD cases.28 Of these fifty-six opinions, eighteen,
or 32 percent, either remanded the case to the bureaucracy or overturned
an earlier ruling—slightly more than the overall CIT average. Ten of the twenty-
three cases concerned U.S. corporate complaints of underprotection. If we
look just at the cases brought by Canadian corporations in protest of a final AD
or CVD ruling, the CIT intervened so as to change substantially an order in
only four cases. Thus, the CIT affirmed the decision of the bureaucracy in 69
percent of cases, far exceeding the 33 percent rate for the panels. If we look at
CIT activity for all countries during the same period for which we report FTA
data, we find a remand rate for the U.S. court of 33 percent, compared with a 67
percent remand rate for the binational courts.

The data suggest that Canadian products faced fewer trade sanctions after
passage of the FTA. This occurred not only because FTA boards ruled more
often in favor of Canadian exporters than had the CIT, thereby undercutting a
duty determination, but also because the incidence of positive determinations
by the U.S. bureaucracy declined. The assumption that this latter change in
behavior is related to the creation of the FTA boards is supported by an
absence of either a change in U.S. behavior on unfair trade cases against other
countries or a significant change in either Canadian behavior or economic
circumstance.

Creating precedent

The mechanism by which this change in oversight forum affected a change in
behavior was the interpretation of U.S. law by binational judges. The detailed
explanations by binational board members for their decisions created new
guidelines for the U.S. bureaucracy of what procedures would and would not be
accepted upon judicial review. Below I review three cases, respectively concerning
red raspberries, paving equipment, and pork products, to illustrate the process
of bureaucratic learning through repeated remands by binational boards.

The first binational panel was invoked by Canadian exporters of red
raspberries to challenge a determination by the U.S. Department of Com-
merce's ITA that they were dumping.29 The ITA had its choice of standards by
which to compare Canadian pricing. Instead of using standard measures such
as home-market price or third-country sales, the ITA calculated a comparison
price by using a constructed value. The panel ordered the ITA to provide a
reasonable justification on remand. The Commerce Department offered a
variety of justifications. On 2 April 1990, the panel found the explanations not
sufficient and instructed the Commerce Department on remand to use

28. For the data reported on the CIT, see Goldstein 1995.
29. Red raspberries from Canada, USA-89-1904-01 (Ottawa and Washington, D.C.: Binational

Secretariat).
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home-market sales to calculate prices. The Commerce Department filed an
amended determination on 2 May 1990 eliminating duties on the exporters.

The U.S. bureaucracy did not respond as sanguinely to other cases.30 In a
case on paving equipment, a panel reviewed an ITA complaint accusing a
Canadian company of selling its goods at less than fair value. The ITA had
determined in favor of the Canadian party. But when the U.S. competitor
served the Canadians notice that it intended to ask for review in the U.S. CIT,
the Canadian party filed for binational panel review to move adjudication to a
more neutral forum. Immediately thereafter, on 8 May, the U.S. government
filed a complaint with the binational panel. As it turned out, the panel selected
was the same one that had ruled against the Canadians in the first paving
equipment case by affirming a Commerce Department determination as to the
scope of its decision.31 The panel in the first paving case was made up of three
Americans and two Canadians. Still, the Canadians felt that the case would
receive a fairer hearing, despite the composition of the panel.

The Canadian judgment proved prescient, but when the panel ruled
favorably for the Canadian party, the U.S. party requested an extraordinary
challenge to the decision in a letter to the U.S. Trade Representative (USTR).
This was the first time that such a challenge was invoked. The USTR, however,
did not see grounds for pursuing the extraordinary challenge, granting
additional credence to the authority of the panel procedures.

Panels faced a different challenge in the series of cases concerning the
Canadian export of pork products to the United States. In these cases, the
difficulty was not the feeling of private parties that the choice of forum was
determinative of outcome. Rather, in these situations, the resistance of
bureaucracies themselves to outside authority was at stake. Canadian pork
producers had requested a binational panel to challenge the formula that the
U.S. Commerce Department was using to place a CVD on their product.32 The
Canadians alleged that the Commerce Department used a conversion factor
that placed on producers a variety of subsidies given to other parts of the
industry. The panel was composed of three Americans and two Canadians.

The panel affirmed some of the Commerce Department's determinations
but remanded most of the determinations to the agency as not in accord with
the law. Although the Commerce Department initially resisted, it applied the
conversion factor suggested by the panel, reducing the duty from eight cents to
three cents per kilo.

But when the Canadian pork producers asked the binational panel to review
an ITC finding that there was a threat of material injury to U.S. producers,
bureaucratic resistance increased. The panel was composed, in this case, of

30. Replacement parts for self-propelled bituminous paving equipment from Canada, USA-89-
1904-02 (Ottawa and Washington, D.C.: Binational Secretariat).

31. Ibid.
32. Fresh, chilled, or frozen pork from Canada, USA-89-1904-06 (Ottawa and Washington, D.C.:

Binational Secretariat).
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three Canadians and two Americans. On 24 August 1990, the panel found that
the ITC's CVD determination used questionable statistics, producing errone-
ous assessments. The panel then remanded the administrative determination
to the ITC. In response, on 23 October 1990, the ITC reported its findings,
maintaining its finding of material injury by reason of subsidized imports.

On 22 January 1991, the panel once again remanded the case to the ITC,
explicitly holding that its findings were not supported by substantial evidence
and that there was no evidence of causation. Finally, in line with the panel's
views, on 12 February 1991, the ITC held that the U.S. pork industry was not
materially injured. Of great importance is the ITC's opinion following the
second remand order. The ITC stated that it changed its determination only
because of the panel's decision, even though the commission believed that the
second remand order violated the spirit of the FTA. The commission expressly
noted that the panel's conclusions were "counter intuitive, counter factual, and
illogical, but legally binding."33 In this case, the U.S. government did appeal the
panel order, asking for an Extraordinary Challenge Committee. That commit-
tee, however, unanimously dismissed the request, affirming the panel's deci-
sion.34 Grudging adherence by the ITC and affirmation by the Extraordinary
Challenge Committee strengthened the institutional status of the dispute-
resolution mechanisms.

In summary, the FTA and later NAFTA have created a dispute-settlement
mechanism that can and has fundamentally altered the behavior of the U.S.
bureaucracy. This occurred because binational boards—with more liberal
preferences—became the last mover in unfair trade cases, a position previously
held by the courts. This enabled importers, frustrated by a decision by the U.S.
trade bureaucracy, to choose to petition to a forum in which they had a higher
chance of getting their preferred outcome. Binational boards institutionalized
their preferences by stipulating acceptable procedures with each remand. The
result is that the ITA and the ITC have become more risk-averse in dealing
with Canadian and now Mexican cases, choosing to follow the methods
prescribed by the binational boards, not procedures used in cases filed against
other countries. The outcome is what Canada and Mexico had hoped for:
greater relief from U.S. unfair trade law.

Binding itself to international arbitration

The prediction that U.S. behavior would move in the direction of more
openness is supported by the data on Canadian cases. The Canadians wanted
the FTA as a means to change U.S. unfair trade protection. The outcome was

33. U.S. International Trade Commission, Fresh, chilled, or frozen pork from Canada, 2d remand
determination, inv. no. 701-TA-298,12 February 1991. Secretariat case no. USA 1904-89-11.

34. Fresh, chilled, or frozen pork from Canada, ECC-91-1904-01USA (Ottawa and Washington,
D.C.: Binational Secretariat).
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just such a change in behavior, even though the statutes themselves were not
changed. Canadian negotiators were not able to abrogate U.S. law, but in a
majority of cases, the review process led to lowered duties through either
partial or full remands to the ITA and/or the ITC. In addition, the structure of
and the jurisdiction afforded to binational panels have led to a partial
reinterpretation of U.S.-levied AD and CVD. Although either a revision in
U.S. law or national treatment for Canadian products would have been a
superior solution from the perspective of Canadian exporters, the treaty did
shift U.S. policy in their preferred direction.

What explains this outcome, given that conventional models of international
politics would predict that the United States would dominate in any interna-
tional bargaining situation? Although economists would argue that the virtue
of lowered barriers to trade is a sufficient explanation for such a policy, few
political analysts would suggest that U.S. behavior was motivated by such an
interest. If the key interest of negotiators was an agreement establishing low
prices for U.S. consumers and producers, there would have been little contest
with Canadians. Low prices through an open regional market were the
centerpiece of Canada's vision for the FTA. Negotiations, however, stalled on
just this point. The United States would not guarantee access to Canadian
products as if they were "made in America."

Similarly, the suggestion that the United States capitulated on the issue of
binational panels because it was outmaneuvered at the bargaining table leaves
much unexplained. If Canada was able to manipulate the closing days of
negotiations, why did she not obtain her preferred outcome, exceptions for
Canadian products from U.S. trade law? Instead, the agreement included the
U.S. idea of arbitration panels covering only AD and CVD law.

The explanation offered here is rooted in the political relationship between
the President and the trade bureaucracy. While the President has the ability to
either veto or set the amount of protections to be granted to a U.S. producer
under most trade statutes, such authority is absent in the area of CVDs and
ADs. This lack of authority partially explains the vast increase in such cases
relative to other forms of protection in the years preceding the FTA. Where
Presidents have regularly overturned, for reasons of national interest, recom-
mendations to close the U.S. market, they have found themselves unable to
countervail against a decision of the bureaucracy under CVD and AD law.

The proposal for a binational dispute-settlement procedure was included in
the FTA because it was a logical solution to multiple problems. Given
Canadian intransigence on obtaining some relief from U.S. trade law, this
concession allowed Canadian trade representatives to return to Ottawa with a
politically acceptable deal. The individual supporting the idea of binational
judicial review was an important member of the U.S. House Ways and Means
Committee, who could help carry the legislation through Congress. Most
important, the solution solved a key problem facing the executive in making
trade policy: controlling a bureaucracy with protectionist preferences. The
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President's foreign economic policy goals frequently had been frustrated by the
power of an autonomous trade bureaucracy. Both the FTA and NAFTA
reduced that autonomy and were therefore preferred by the President even
though it reduced the ability of the United States to retaliate to unfair trade
competition abroad.

U.S. trade laws

A review of U.S. trade policy shows two dimensions on which U.S. trade laws
vary: the intent of the exporter and presidential autonomy. Escape-clause relief
is an example of a law that protects U.S. producers who are unable to compete
with "fairly" traded imports; Section 301, Section 337, AD, and CVD laws are
examples of statutes that protect U.S. producers from competition from
"unfairly" traded goods. The second dimension of difference is administra-
tive—in all but AD and CVD cases, the executive can either dismiss a case or
fundamentally change the amount of relief granted by the bureaucracy on
grounds of the national interest. For many reasons, from foreign policy to
domestic efficiency concerns, Presidents want control over the placement of a
tariff on foreign goods. Given the structure of U.S. trade law, Presidents do not
have this control for AD and CVD cases. Marked by the period in which these
laws were first written, these laws give Presidents little latitude or control over
this aspect of trade policy.35

The impetus for legislating the United States' first AD law was Section 5 of
the Federal Trade Commission Act of 1914, which stated "unfair methods of
competition are declared unlawful." In 1919, the U.S. Tariff Commission
submitted a report to the House Ways and Means Committee suggesting that
current law did not protect domestic manufacturers from foreign unfair trade
practices. The report recommended that "some official body moving along lines
sanctioned by Congress in the Federal Trade Commission Act, may reasonably
be specifically instructed to deal with dumping as a manifestation of unfair
competitive methods"36; AD legislation, in its modern form, appeared two
years later, in 1921.

The intent of AD laws is to counter international price discrimination.
Unlike other laws that stop price discrimination, AD legislation targets
competition and injury to individual competitors, not to competition itself.
Under 1947 General Agreement on Tariffs and Trade rules, dumping is defined
as the introduction of products of one country into the market of another at
"less than normal value of the products." "Less than normal value" is either a
price that is less than the comparable price of a like product destined for
consumption in the exporting country or, in the absence of such a domestic
price, the highest comparable price for a like product in a third country or the

35. On the historical origins of trade policy, see Goldstein 1993.
36. U.S. Tariff Commission 1919.
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cost of production of the product in the country of origin (plus selling costs and
profits).37

While dumping involves corporations, CVDs apply to practices of govern-
ments. Through state "subsidization" of home producers, nation-states at-
tempt to increase their share of world trade. Because long-term dumping often
reflects such a state policy, the two laws work together. Both counteract what
are considered illegitimate forms of international trade.

If a nation directly or indirectly gives a bounty or a grant—that is, a
subsidy—to one of its domestic producers, U.S. law stipulates that an
additional duty equal to the net amount of the subsidy will be levied on that
product when it is imported into the United States. Current CVD legislation
appeared in the Tariff Act of 1930, but similar mandates against such foreign
practices were promulgated in both 1909 and 1913. In 1909, CVDs were part of
the maximum and minimum arrangements. These stipulated two tariff sched-
ules, with the higher applied to nations using undue discrimination against the
United States with "tariff rates or provisions, trade or other regulations,
charges, exactions in any other manner" or on export bounty or duty. In 1913,
the U.S. Secretary of the Treasury was authorized "to impose additional duties
equal to the amount of any grant or bounty on exportation given by any foreign
country."

The procedures by which an industry obtains either an AD or a CVD are
virtually the same (see Figure 1). In CVD cases before 1979, the law neither
delineated how the investigation should be conducted nor described the
appropriate criteria to consider. Rather, upon completion of the investigation,
the Secretary of the Treasury would decide whether to impose the duty and
assign an appropriate "equalizing" amount. After the United States agreed to
the International Subsidy Codes in 1979, expanded criteria including a material
injury test to be determined by the ITC were added.

AD criteria always have been more denned. The major component in the
procedure is the determination of whether sales were at less than fair value.
Although often charged with being inconsistent and highly discretionary, when
compared with CVD law, the criteria for such a determination are considerably
more detailed. If a positive ruling is made, the case goes to the ITC to
determine whether domestic "injury" resulted from the dumping. Until 1979,
the ITC had wide discretion in its determinations. No hearing was necessary,
even if requested by the petitioners. Such discretion was modified after the
Tokyo Round, when the United States agreed to follow the General Agree-
ment on Tariffs and Trade's AD codes.

Overall, AD and CVD legislation reveals a far clearer censure of foreign
trade than does a law such as the escape clause. The arguments that low prices
combat inflation, provide consumers with cheap goods, or are a healthy part of
trade hold no weight when the goods are foreign. The result is that the

37. Jackson 1979a, 3.



Canada and the United States 559

standards for aid receipt in both AD and CVD cases are much lower than those
stipulated for other trade remedies. As U.S. producers met increasing
competition in their home market, this lower standard made these laws a
popular means for obtaining government aid against foreign imports. And as
industry increasingly relied on these statutes, Presidents found themselves
unable to stop industries from acquiring "administered protection" and unable
to muster a majority in Congress to change these laws.

The FTA and U.S. presidential autonomy

The existence of variation in presidential authority over product-specific
protection helps to explain why the FTA and NAFTA set up two quite separate
methods to deal with trade disputes. Where the President has control over the
final adjudication of a trade law, disputes are settled in a more political setting.
But in the areas in which the executive does not have discretionary authority—
CVD and AD cases—the United States agreed to binding international
dispute-resolution panels.

The settlement process of most trade disputes—including problems with
trade remedies as diverse as under the escape clause, Section 301, and Section
337 (patent violations)—is detailed in Article 18 of the FTA (Article 20 of
NAFTA). Where Chapter 19 created the binational panels that had "binding"
authority over a narrow set of issues, Chapter 18 created a formal institution,
the Canada-United States Trade Commission composed of representatives of
both governments, that had high visibility but limited powers. Disputes not
settled by the commission in thirty days could be referred to arbitration. On the
request of either party, however, the commission could use an alternative
procedure, that is, to convene a panel of experts to make recommendations.
Countries, however, could ignore the panel's findings. Unlike Chapter 19
procedures, Chapter 18 is a traditional dispute-settlement mechanism charac-
terized by state-to-state bargaining.

Under the FTA, far fewer Chapter 18 than Chapter 19 cases were
investigated. Canada initiated only one case; the United States initiated four.
Of these, only the first two involved real disputes; the other three involved the
clarification of regulations. And consistent with a relative power interpretation
of the agreement, the three cases in which there was a final ruling all favored
the United States.

Although a complete explanation of the genesis of the variation between
these two dispute-settlement mechanisms would entail delving into the history
of the negotiations themselves, it is clear, ex post, that in Section 19 the
President obtained an institutional arrangement and policy closer to his
preferred position than was the status quo. Section 18 procedures—in which
the President retains full control over outcomes—would have been even more
preferred, but binding arbitration was still superior to having a bureaucracy
make decisions unfettered by presidential foreign policy concerns. According
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to this logic, binding arbitration is one more way in which the executive office
has succeeded in reining in Congress, the U.S. bureaucracy, and import-
competing interest groups. Thus, the President's acquiescence to an indepen-
dent international organization moved U.S. policy in a free trade direction
without decreasing his domestic authority.

Where presidential support for the treaty is logical, congressional endorse-
ment is more difficult to explain. Although the President plays a key role in
trade policymaking, presidential power remains circumscribed by Congress.
Congressional agreement is necessary for any change in trade law and on all
trade treaties. Congressional oversight includes budget setting and appoint-
ment powers to the multitude of agencies and courts, domestic and interna-
tional, that set trade policy. Although Congress usually acquiesces to presiden-
tial leadership, the reduction in the powers of the Treasury Department in
1979, repeated disputes over appointments of ITC commissioners, and increas-
ing interest group pressure on congressional representatives to obtain product-
specific protection are reminders to the executive that his independence could
be easily constrained.38

More than the President, Congress has felt an increase in social pressures
that have resulted from the growing U.S. trade imbalance. To some extent,
Congress shields itself from group pressures by delegating trade powers to the
President and granting the President the autonomy to deny protection if not in
the national interest. Inadvertently however, by making unilateral trade
protectionism more difficult to attain, Congress encouraged relief under unfair
trade laws. Because AD and CVD decisions remain out of the President's
direct jurisdiction, rational industries increasingly petitioned for trade relief
under these statutes. The increased salience of unfair trade relief then made it
politically infeasible for Congress to liberalize these trade laws. Rather,
congressional action since the 1970s has been the opposite: legislation has led
to eased standards and greater autonomy for the bureaucracy.39

In that congressional and presidential preferences may not be the same on
the issue of free trade, congressional agreement to a treaty with binational
arbitration may be explained by a procedural rule. The FTA was sent to
Congress under an agreed-upon closed rule or "fast-track" authority, thereby
foreclosing a congressional veto of one aspect but not the total negotiated
agreement; Congress had to vote for the FTA in its entirety. When viewed as a
whole, the FTA was crafted to please a majority of the members of Congress.
The United States received considerable access to the Canadian market, both
in trade and foreign direct investment. The FTA contained specific and
elaborate provisions for large industries such as automobile manufacturing.
Thus, bundled together within the agreement were both access to the Canadian
market, something business groups supported, and binding arbitration. And

38. On the U.S. Congress and trade policy, see Pastor 1980.
39. Goldstein 1993.
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even the arbitration procedures gave Congress some statutory control. In
principle, Congress retained control over the pool of U.S. panelists.

An explanation, however, that relies on fast-track procedures and bundling
as explanations for congressional behavior still begs the question. Why would
Congress grant, ex ante, fast-track authority knowing that this dilemma would
arise? The simplest response may be that congressional preferences are less
protectionist than is assumed, given the structure of the institution. Certainly
Congress does not speak with one voice. The parties differ in their commitment
to the U.S. trade liberalization program as do the chambers. Congress recognizes
that trade, a policy that renders specific benefits and diffuse costs, is prone to
collective action problems and suboptimal outcomes. Both parties remain
committed to a general policy of trade openness, and most senior members of
the trade subcommittees are more free trade-oriented than is the majority. The
idea of the binational panels came from a congressman who has repeatedly
defended a policy of liberal trade. Overall, the historical record on Congress
and trade shows a pattern of rabble-rousing that draws attention to constituent
problems but rarely leads to item-specific protectionism, as was the custom a
hundred years ago.

"True" congressional preferences on the FTA and on trade in general may
be more liberal than those deduced from the structure of the institution.40

Congressional members were involved in all aspects of the negotiation process
of the FTA. The binational panel proposal—named after its author, Sam
Gibbons, chair of the House Trade Subcommittee—was defended in testimony
both because it was necessary to gain Canadian consent and because it
expanded the role of judicial review in the trade-making process.41

In sum, Congress may not only defend policies that benefit constituents but
as well support rules such as fast-track, binational judicial review or an
executive veto as a convenient shield from powerful interest groups. Although
the House Ways and Means Committee retains oversight control over who is
eligible to sit on the binational boards, the committee failed to intervene under
the FTA. Ways and Means has been somewhat more active in the expansion of
the list under NAFTA, but even so, congressional consent to NAFTA is good
evidence that Congress was not interested in curtailing the panel process, even
given the activist decisions of many of the boards.

Conclusions: the internationalization of law

We can now return to the issues raised at the start of this article. Two key
insights, about international institutions in general and the power of interna-

40. For empirical support for the existence of a freer-trade Congress, see Pastor 1980. See also
Destler, Odell, and Elliott 1987.

41. U.S. House 1988, 87 and 99. See also Doern and Tomlin 1994,186-88.
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tional law in particular, may be derived from this study. First, international
institutions can and do directly constrain domestic policy. This can occur even
when a nation's laws do not change and the international body is powerless to
sanction. In the case of the FTA and NAFTA, the incentives of the domestic
bureaucracy were affected by an oversight agency that had the authority only to
remand. In that the panels resolved individual disputes by offering general
guidelines for how cases should be handled, they created a new and shared
understanding of how the United States should administer its own domestic
law. This observation confirms what are often normative arguments on the
benefits of international law made by members of the legal community.42

However, the causal story here is neither a belief in the need to observe
common rules and norms nor a fear that cheating will undermine cooperation.
Rather, U.S. agreement to constrain its behavior was a function of the interests
of powerful domestic actors.43

Second, and as important, the degree of asymmetry in the benefits of a
specific international agreement cannot be assessed merely by looking at the
relative aggregate power of national signatories.44 As well, a number of
domestic factors—institutional structures in particular—will influence the
form and the ultimate authority of international agreements. The variation
between Chapters 18 and 19 of the Canadian-U.S. agreement makes sense in
the context of the power and interests of the U.S. President. This is not to say
that national power is unimportant, but that the form and extent of U.S.
agreements may be directed as much at domestic concerns as by considerations
of the more aggregate national interest.

International institutions facilitate cooperative behavior among nations. As
well, they may serve a number of specific political purposes for policymakers at
home. In this case, the President delegated control to an independent
international organization because it was consistent with his long-standing
interest in constraining opponents of trade liberalization. In this sense, the
FTA became an international solution to a domestic problem. It was an
arrangement that blocked the ability of losers to erode support for an
agreement supported by a majority coalition, demonstrating what institutional-
ists have repeatedly argued: institutional arrangements do not have neutral
distributional consequences. Nations that are constrained by domestic institu-
tions may not only have an international bargaining edge but, as well,
international bargains can be a means of empowering particular domestic
actors.

42. See, among others, Lowenfeld 1994; Hudec 1987; and Jackson 1979a.
43. For the neoliberal argument suggesting that dispute settlement is a functional response to

problems of enforcement, see Keohane 1984. For rules as a response to problems of incomplete
contracting, see Milgrom and Roberts 1992.

44. For an analysis of the distribution of gains using aggregate power, see Krasner 1993.
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