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Abstract

 

This article studies the securitization of transnational crime by the
Association of Southeast Asian Nations (ASEAN) since 1996–97. It first introduces
transnational crime as a criminal matter before positioning it within the inter-
national security debate through an elaboration of the Copenhagen School and its
securitization theory. It then examines whether transnational crime has been artic-
ulated in security terms in the ASEAN rhetoric. The article demonstrates that the
member states have made statements in which they make claims about security in
the context of crime. Yet, there is little evidence that this has encouraged regional
policy-makers to adopt common security responses. ASEAN has failed to imple-
ment joint actions due to domestic circumstances but also because of its own
consensus model and resistance to institutional reforms.

 

 

 

Finally, the article suggests
that the problem of transnational crime could be dealt with more effectively if it was
approached primarily as a criminal matter rather than as a security issue.
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Introduction

 

The growing problem of transnational crime in Southeast Asia is an impor-
tant issue that needs to be studied more closely. This article examines
ASEAN’s strategy of securitizing the phenomenon and analyses why its
declaratory anti-crime position has failed to produce an effective policy
outcome. Securitizing crime has simply been a convenient rhetorical device,
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given the fact that ASEAN’s political response has not matched its claims
about security. Indeed, the article notes that even if criminal activity has
been securitized rhetorically, there is little evidence that this has encouraged
regional policy-makers to adopt common security responses. The Associa-
tion has failed to act upon the issue of transnational crime due to domestic
factors, including the role of corruption, vested interests and a lack of
resources, but also because of its own consensus model and in-built resist-
ance to institutional reforms. This failure forces us to remain sceptical about
the actual securitization of transnational crime in Southeast Asia. More-
over, it suggests that ASEAN should instead pursue a deeper criminaliza-
tion of the issue at the regional level, as it does not dispose over the
collective will, joint political instruments and military capabilities to address
it as a security concern.

The article deals with a set of important questions. First, why has ASEAN
attempted to securitize what are essentially criminal matters? Second, why
has it failed in its strategy and what does it tell us about the securitization
of crime in Southeast Asia? The article only considers initiatives endorsed
within an ASEAN framework as well as multilateral decisions that are
operationalized at a bilateral or trilateral level. It consists of four sections.
The first introduces transnational crime as a criminal matter before posi-
tioning it within the international security debate. In particular, it asserts
that the Copenhagen School provides a coherent framework to define
security and determine how an issue becomes securitized. The second
examines whether transnational crime, and especially drug trafficking and
terrorism, has been articulated in security terms in the ASEAN rhetoric.
The third seeks to explain why the securitization of criminal activity has not
resulted in policy outcomes. The final section argues that the growing
problem of transnational crime in Southeast Asia could be dealt with more
effectively at a regional level if it was approached primarily as a criminal
matter rather than as a security issue.

 

Transnational crime and securitization theory

 

Transnational crime can be addressed both in a discourse of crime and/or
security. Let us start with the former. The United Nations (UN) defines
transnational crimes ‘as offences whose inception, prevention and/or direct
or indirect effects involved more than one country’ (quoted in Mueller 1998:
18). Such crimes must be differentiated from international crimes, which are
recognized by and can therefore be prosecuted under international law, and
domestic crimes that fall under one national jurisdiction. In order to be
considered as transnational, a crime must involve the crossing of borders or
jurisdictions (Williams 1998). The UN has identified eighteen different cate-
gories of transnational crime. These are: money laundering, terrorist activ-
ities, theft of art and cultural objects, theft of intellectual property, illicit
traffic in arms, aircraft hijacking, sea piracy, hijacking on land, insurance
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fraud, computer crime, environmental crime, trafficking in persons, trade in
human body parts, illicit drug trafficking, fraudulent bankruptcy, infiltration
of legal business, corruption and bribery of public officials, and finally other
offences committed by organized criminal groups (cited in Mueller 1998).
The political motivations behind terrorist activities, which may be driven by
ideology, ethno-nationalist demands, or religious fundamentalism, distin-
guish them from the other categories of transnational crime that derive
primarily from financial interests. Still, the decision in this article to include
terrorism as an aspect of transnational crime can be justified by the UN
classification and the fact that ASEAN itself lists terrorism as a form of
criminal activity.

The fight against transnational crime has already led to many examples
of international cooperation, resulting primarily in the criminalization of
the issue. Founded in 1923, the International Criminal Police Organization
(Interpol) has currently 176 member states and provides a vehicle for the
exchange of information and assistance between police forces. The
European Union (EU) formed EUROPOL in July 1999 in an attempt to
combat transnational crime at a European level. The Group of Seven (G7)
nations created in 1989 the Financial Action Task Force (FATF) to tackle
money laundering and it set up the Lyon Group in 1999 to improve inter-
national cooperation against transnational crime. The UN has also estab-
lished different bodies, which include the UN Commission on Crime
Prevention and Criminal Justice and the Commission on Narcotic Drugs,
and introduced conventions such as the 1988 UN Convention Against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances. Moreover, it organ-
ized the Naples Ministerial Conference on Organized Crime in November
1994 that led to the Naples Political Declaration and Global Action Plan
Against Organized Transnational Crime.

Academics and policy-makers have also referred to transnational crime
as a security issue. McFarlane and McLennan claimed in 1996: ‘Trans-
national crime is now emerging as a serious threat in its own right to
national and international security and stability’ (1996: 2). Galeotti has
suggested that ‘the struggle against organized and transnational crime will
be the defining security concern of the twenty-first century’ (2001: 216).
Among the practitioners, US President Bill Clinton discussed the threat
posed by transnational criminal groups during a speech delivered at the UN
General Assembly and declared that these ‘forces jeopardize the global
trend toward peace and freedom, undermine fragile new democracies, sap
the strength from developing countries, threaten our efforts to build a safer,
more prosperous world’ (Clinton 1995). His successor, President George W.
Bush, has since the terror attacks in the United States on 11 September 2001
referred to a ‘war on terrorism’. The securitization rather than the criminal-
ization of terrorism has allowed the United States to use more traditional
security responses against al-Qaeda, as for instance indicated by the deten-
tion centres in Guantanamo Bay. This can be compared to the so-called war
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on drugs, particularly in connection to drug trafficking from Colombia. The
war consists of military assistance to the Colombian government to attack
narcotics supply as well as direct US military actions against drug cartels
operating from that country. It has so far failed, however, to reduce the
supply of narcotics in the United States.

This article discusses ASEAN’s strategy of securitizing transnational
crime and analyses whether this process has resulted in policy outcomes. To
do so, it is essential to comprehend what is meant by an act of securitization.
The Copenhagen School provides a coherent framework to define security
and determine how a specific matter becomes securitized. It emerged at the
Conflict and Peace Research Institute (COPRI) of Copenhagen and is
represented by the work of Barry Buzan, Ole Waever and others (Buzan
1991; Waever 1995; Buzan 

 

et al

 

. 1998). Although significant differences exist
between its scholars, the school has developed a substantial body of
concepts to rethink security.

In 

 

Security: A New Framework for Analysis

 

, Buzan

 

 et al

 

. start by
defining security in a traditional military context. They explain that ‘security
is about survival. It is when an issue is presented as posing an existential
threat to a designated referent object’ (Buzan 

 

et al

 

. 1998: 21). The security-
survival logic is then applied to five categories of security: military, environ-
mental, economic, societal and political security (Buzan 

 

et al

 

. 1998). The
dynamics of each sector are determined by securitizing actors and referent
objects. The former are defined as ‘actors who securitize issues by declaring
something, a referent object, existentially threatened’ (Buzan 

 

et al

 

. 1998:
36) and can be expected to be ‘political leaders, bureaucracies, governments,
lobbyists, and pressure groups’ (Buzan 

 

et al

 

. 1998: 40). Referent objects are
‘things that are seen to be existentially threatened and that have a legitimate
claim to survival’ (Buzan 

 

et al

 

. 1998: 36). They include the state, national
sovereignty, national economies, collective identities, and environmental
habitats. Evidently, referent objects and the kind of existential threats that
they may face vary across the security sectors.

The Copenhagen School regards security as a socially-constructed
concept. A political concern becomes a security matter through a process
of securitization. A securitizing actor defines an issue as an existential threat
and asserts that it needs to be removed from the normal process of politics
due to its declared urgency. Buzan 

 

et al

 

. argue that security ‘is the move that
takes politics beyond the established rules of the game and frames the issue
either as a special kind of politics or as above politics’ (1998: 23). Desecuri-
tization refers to the reverse process. The Copenhagen School stresses the
importance of the speech act (Waever 1995). Securitizing actors articulate
an issue in security terms to persuade a relevant audience of its immediate
danger. The concern must be represented as an existential threat (Buzan 

 

et
al

 

. 1998). This criterion enables the school to link security to survival and
thus to the reasoning found within traditional security studies. The act of
securitization is only successful when the securitizing actor succeeds in
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convincing a relevant audience (public opinion, politicians, military officers
or other elites) of the existential nature of the threat. What constitutes an
existential threat is thus viewed as a subjective question that depends on a
shared understanding of what is meant by such a threat. Once the securitiz-
ation is completed, extraordinary measures can be imposed that go beyond
standard political procedures. The school asserts, however, that an act of
securitization does not depend on the use of exceptional means, as it simply
provides securitizing actors with the right to adopt such actions.

 

ASEAN’s securitization of transnational crime

 

ASEAN’s response to transnational crime

 

Before examining ASEAN’s strategy of securitizing transnational crime,
one needs to single out the securitizing actors, the referent objects and the
relevant audience. The securitizing actors are the heads of state and govern-
ment as well as their foreign ministers and ministers of interior/home affairs.
The various senior officials involved with transnational crime and the
national chiefs of police should also be regarded as securitizing actors,
though of much less importance. The concerns of these actors are reflected
in the ASEAN declarations and communiqués, which have therefore to be
examined closely. In particular, it needs to be verified whether the securi-
tizing actors have labelled transnational crime as an existential threat to
security. The prime referent object is the sovereign state. Regional policy-
makers are concerned with state security and the preservation of national
sovereignty and territorial integrity. Yet, as we shall see, the joint declara-
tions and communiqués make reference to the dangers of transnational
crime to the welfare of regional populations, to the social and moral fabrics
of societies and to economic prosperity. The ASEAN rhetoric thus adopts
a multisectoral approach to security. This broad conceptualization of
security is not surprising, as the members have adopted the notion of
comprehensive security since the 1970s. Finally, the relevant audience is
essentially restricted to an elite of policy-makers. The actors who express an
issue in security terms are the same as those who need to be persuaded of
its existential threat. This does not allow for a dialogue between securitizing
actors and a separate audience.

The ASEAN members have sought to promote regional cooperation
against transnational crime since 1976 and thus recognized the need to deal
with its dangers at an early stage of ASEAN’s institutional evolution. Yet,
the Association limited its focus from 1976 until 1997 to the abuse and illegal
trafficking of drugs. The question of drug trafficking was discussed at the
Bali Summit of February 1976 and mentioned in the ASEAN Concord. It
called for the ‘Intensification of cooperation among member states as well
as with the relevant international bodies in the prevention and eradication
of the abuse of narcotics and the illegal trafficking of drugs’ (ASEAN 1976).
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The ASEAN Declaration of Principles to Combat the Abuses of Narcotics
Drugs was adopted in Manila on 26 June 1976 and led to some initial
proposals. It was the start of an institutional process against transnational
crime, which would remain confined for twenty-one years to the issue of
narcotics. The ASEAN decision to cooperate against drug trafficking partly
resulted from strong US pressure. Similarly, the United States currently
expects the Southeast Asian nations to participate in the international fight
against terrorism and to combat regional extremist movements, including

 

Jemaah Islamiah

 

 (JI).
By the mid-1990s, the ASEAN countries were forced to recognize that in

addition to drug trafficking, other forms of transnational crime had become
a threat to regional development and stability. These issues began to be
considered at the highest diplomatic level and mentioned in the communi-
qués. At the ASEAN Ministerial Meeting (AMM) of July 1996, the foreign
ministers discussed drug trafficking, human smuggling and trafficking,
money laundering and other categories of transnational crime. They shared
the views that ‘the management of such transnational issues is urgently
called for so that they would not affect the long-term viability of ASEAN
and its individual member nations’ (ASEAN 1996). This statement indi-
cated that transnational crime was perceived as a possible threat to the
political, societal and economic security of the ASEAN nations. The 30th
AMM in July 1997 stressed the necessity for sustained regional cooperation
to tackle the problems of terrorism, narcotics, arms smuggling, piracy and
human trafficking (ASEAN 1997a). At their second informal summit in
Kuala Lumpur in mid-December 1997, the heads of state and government
‘resolved to take firm and stern measures to combat transnational crimes’
(ASEAN 1997b).

Endorsed on 20 December 1997, the ASEAN Declaration on Trans-
national Crime broadened and intensified regional cooperation against
crime. It resulted from the first ASEAN conference on the subject organized
in Manila with the participation of the ministers of interior and home affairs.
The declaration represented a common position on the issue as well as a
joint statement of political support and cooperation against this inter-
connected phenomenon. The collective stand was an expression of
consensus on the dangers involved. The ministerial meeting played a key
role in securitizing transnational crime in the ASEAN rhetoric. Of
particular relevance was the keynote address by Philippine President Fidel
Ramos. He declared that the ‘concept of regional security should extend
beyond the mere absence of armed conflict among and within nations.
Enduring regional security continues to be assaulted by transnational crime
and from time to time international terrorism’ (Ramos 1997). The home
ministers referred to the 1996 AMM and its call to tackle transnational
problems to prevent them from undermining the long-term viability of the
member states (ASEAN 1997c). They also stated their concern about ‘the
pernicious effects of transnational crime . . ., on regional stability and
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development, the maintenance of the rule of law and the welfare of the
region’s peoples’ (ASEAN 1997c). In response, the ministers recognized
‘the need for clear and effective regional modalities to combat these forms
of crimes’ (ASEAN 1997c). In short, the Southeast Asian elites expressed
transnational crime in security terms and called for the adoption of strong
actions.

The 1997 declaration announced that the ASEAN Ministerial Meeting on
Transnational Crime (AMMTC) would meet at least once every two years
and coordinate actions of other bodies involved with the issue, including the
ASEAN Chiefs of National Police (ASEANAPOL) and the ASEAN
Senior Officials on Drug Matters (ASOD). The declaration also introduced
some proposals. It encouraged the member countries to exchange and
disseminate information, to sign bilateral treaties and mutual assistance
agreements, to assign police liaison officers to other Southeast Asian
capitals and to explore ways of extending cooperation with the dialogue
partners, the UN and other organizations.

Why did ASEAN decide in 1996–97, after twenty-one years of coopera-
tion on illicit drugs, to securitize what are essentially criminal matters?
Every securitizing act involves a political decision, as much of the security
language is used for political purposes. The decision by the Southeast Asian
governments to securitize transnational crime resulted from a series of
motives. First, portraying criminal activity as a security concern was a way
for the ASEAN states to move forward on this question and to gain the kind
of political momentum necessary for the adoption of appropriate measures.
Indeed, the language of security injects urgency into an issue and puts it at
the top of the agenda. This is expected to lead to a mobilization of political
support for new policies, a more effective handling of complex problems
through better bureaucratic coordination and the allocation of additional
resources. Second, securitizing transnational crime legitimized the interven-
tion of the military and security forces in criminal matters. Finally, and
perhaps most significant in the case of the Association, the use of security
language gave the impression that its declaratory anti-crime policy would
be translated into concrete action to address a newly-defined security ques-
tion. In other words, it would give the illusion that ASEAN was about to
move beyond a proclamation of good intentions and tackle a security
concern that required both a domestic and regional response.

The timing of the decision to articulate crime in security terms resulted
from ASEAN’s enlargement to include Myanmar and Laos in July 1997.
Myanmar and Laos are respectively the first and third largest cultivators of
opium poppies in the world. In supplement to the heroin trade, the manu-
facturing of amphetamine-type stimulants (ATS) has dramatically
increased in Myanmar since the early 1990s. Thailand, in particular, has
perceived the drug trafficking in Myanmar as a significant national security
issue (Dupont 2001). While Bangkok had failed by 1997 to convince
Myanmar to act against the production of narcotics within its frontiers, it

 

06 PRE 16-3 Emmers (JB/D)  Page 425  Monday, June 23, 2003  3:01 PM



 

426

 

The Pacific Review

 

hoped that Yangon’s membership in ASEAN might lead to more tangible
results. In short, the inclusion of Myanmar and to a lesser extent Laos served
as a catalyst to securitize transnational crime in the Association. US
pressure for action should also be mentioned. While opposed to Myanmar’s
adherence to ASEAN due to its brutal military regime and human rights
record, the US was also deeply concerned with the scale of heroin and ATS
production in Myanmar and with the low level of Yangon’s anti-narcotics
efforts.

The second AMMTC was organized in Yangon in June 1999 where trans-
national crime was described as a non-traditional threat to security. The
interior ministers recognized that it ‘was becoming more organized, diver-
sified and pervasive, and thus posed a serious threat to the political,
economic and social well-being of all nations, including the ASEAN
Member Countries’ (ASEAN 1999). The AMMTC adopted the ASEAN
Plan of Action to Combat Transnational Crime, which sought to extend
collective efforts and consolidate regional cooperation. It advocated the
exchange of information, legal cooperation, law enforcement, training and
institutional building. Moreover, the second AMMTC formed an institu-
tional structure against transnational crime. The interior ministers agreed
that their meeting would supervise the activities of ASEANAPOL, ASOD
and the ASEAN Directors-General of Customs (ADGC) and decided to
form a Senior Officials’ Meeting on Transnational Crime (SOMTEC) that
would develop a work programme to carry out the plan of action.

A Work Programme on Terrorism to Implement the ASEAN Plan of
Action to Combat Transnational Crime was finally approved by the second
annual SOMTEC in Kuala Lumpur on 17 May 2002 (ASEAN 2002a). This
long document offered a more comprehensive strategy against crime. It
focused on illicit drug trafficking, trafficking in persons, sea piracy, arms
smuggling, money laundering, terrorism, economic crime and cyber crime.
For each of these categories, the work programme introduced action lines
to enhance the exchange of information, legal coordination, law enforce-
ment, training, institutional capacity-building and extra-regional coopera-
tion. It demanded that some of the action lines be implemented within a
period of six months. The introduction of a specific time frame for some
suggested measures was a positive development. Still, the actual execution
of the action lines will be much harder than their simple endorsement by
the senior officials.

An examination of the ASEAN rhetoric has demonstrated the securitiz-
ation of transnational crime since 1996–97. Persuaded of its threat, the
heads of state and government and their foreign and home ministers have
discussed the matter in security terms. ASEAN has portrayed transnational
crime as a threat to state security and regional stability (military security),
to state sovereignty and the rule of law (political security), to the social and
moral fabrics of Southeast Asian countries (societal security), and to
economic development (economic security). In addition to its overall
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approach to the problem, ASEAN has also responded to specific forms of
transnational crime. The following discussion examines its declaratory
position on and political reaction to drug trafficking and terrorism.

 

Drug trafficking and terrorism

 

The heads of state and government introduced at their second informal
summit in December 1997 the ASEAN Vision 2020. On the question of
narcotics, the leaders optimistically announced that they saw ‘well before
2020 a Southeast Asia free of illicit drugs, free of their production,
processing, trafficking and use’ (ASEAN 1997d). This declaration was
significant, as the goal of achieving an ASEAN free from narcotics has since
then often been repeated. The heads of state and government adopted an
ill-advised approach by setting themselves an unachievable objective. Drug
abuse and trafficking is a problem that will most likely never disappear
completely and the prime question that needs to be addressed therefore is
how it can be managed. Hoping for its eradication rather than its control
undermined the ASEAN credibility as well as its initiatives to combat the
drug trade.

To achieve the newly-set objective, the foreign ministers issued a Joint
Declaration for a Drug-Free ASEAN during their 1998 AMM. It stated that
drug abuse and trafficking endangers economic development, the moral
fabrics of societies as well as the welfare of nations and their populations.
The foreign ministers affirmed that the illicit drug trade ‘could escalate to
such a level where perpetrators can pose serious political and security
threats to the region’ (ASEAN 1998). The ministers indicated the urgency
of the problem as well as the need for additional political involvement and
a better mobilization of resources. Measures were recommended to achieve
that goal and included the strengthening of linkages between the different
ASEAN bodies involved with narcotics, the adoption of tougher national
laws, a better sharing of information and more collaboration with the
dialogue partners. While suggesting appropriate recommendations, the joint
declaration failed to address the questions of funding and implementation
and to establish a monitoring mechanism. Despite these serious limitations,
the objective of creating a drug-free region was not modified. On the
contrary, its schedule was later advanced to 2015 during the 2000 AMM in
Bangkok (ASEAN 2000a).

In October 2000, ASEAN organized in Bangkok the International
Congress in Pursuit of a Drug-Free ASEAN 2015 in association with the
United Nations Office for Drug Control and Crime Prevention (UNDCP).
It led to the formulation of the Bangkok Political Declaration in Pursuit of
a Drug-Free ASEAN 2015 and to the adoption of a new plan of action, the
ASEAN and China Cooperative Operations in Response to Dangerous
Drugs (ACCORD). The latter seeks to eradicate or at least seriously reduce
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the production, trafficking and consumption of narcotics in Southeast Asia
by 2015. It created a Plan of Action that relies on four central pillars: 

1. Proactively advocating civic awareness on dangers of drugs and
social response

2. Building consensus and sharing best practices on demand reduc-
tion

3. Strengthening the rule of law by an enhanced network of control
measures and improved law enforcement co-operation and legis-
lative review

4. Eliminating the supply of illicit drugs by boosting alternative
development programmes and community participation in the
eradication of illicit crops

(ASEAN 2000b)

While the ACCORD is only a declaration of intent, it at least addresses
some of the limitations that have undermined previous collective efforts.
First, it further regionalizes cooperation against narcotics by including
China. The regional production, trafficking and consumption of narcotics
should be viewed as an East Asian problem rather than just a Southeast
Asian one. It needs therefore to be addressed through broader cooperative
structures. Second, the ACCORD aims to tackle the issue of supervision by
establishing a monitoring mechanism and introducing target dates. If imple-
mented, this could be an important step in a cooperative process where the
adoption of binding measures will most likely remain unattainable in the
short to medium term.

In short, the ASEAN members have indicated the security threats posed
by the drug trafficking problem to the political, economic and social stability
of the member states in various declarations and communiqués. The
ACCORD is the most ambitious plan put forward by the ASEAN countries
to tackle this ostensible threat. Very little progress has so far been made,
however, on the implementation of common measures and on the delicate
questions of supervision and funding. More time has been spent demanding
collaboration than on the adoption of policy responses. Furthermore, the
Association has set itself an unachievable objective through the Joint Decla-
ration of a Drug-Free ASEAN, which has undermined its credibility as a
regional institution committed to fighting illicit drugs.

As a result of 11 September and the Bali bombings on 12 October 2002,
ASEAN’s more recent response to transnational crime has been dominated
by the threat of terrorism. The ASEAN leaders adopted a strong declara-
tory position on the issue of terrorism at their summit in November 2001.
Terrorism was depicted in the press statement as a ‘formidable challenge to
regional and international peace and stability as well as economic develop-
ment’ (ASEAN 2001a). The heads of state and government endorsed at
their summit the ASEAN Declaration on Joint Action to Counter
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Terrorism. It declared their commitment to counter, prevent and suppress
all acts of terrorism in adherence to international law and the UN Charter.
It called for regional efforts to combat terrorism and the introduction of
counter-terrorist measures, which included the improvement of national
mechanisms to fight terrorism, the ratification of all anti-terrorist conven-
tions, more cooperation among law enforcement agencies and better
exchanges of information (ASEAN 2001b). Still, the relevance of these
broad recommendations was questionable, as the issue of implementation
was never addressed. Kusuma Snitwongse points out that no concrete steps
were taken at the summit ‘beyond the notion that further studies were to
be made at the Special ASEAN Ministerial Meeting on Transnational
Crime’ (2002: 10–11).

In addition, the ASEAN declaration on terrorism did not derive from a
real consensus among the member states. The existence of divergent
domestic interests between Indonesia on the one hand and Malaysia, the
Philippines and Singapore on the other undermined the attainment of a
regional agreement and the formulation of tangible measures. Malaysia’s
Prime Minister Mahathir Mohamad and Philippine President Gloria Maca-
pagal-Arroyo quickly made the political calculation of supporting the
American war on terrorism and used it for political benefits. Mahathir took
advantage of 11 September to discredit the Islamic Party of Malaysia (PAS)
by portraying it as a party of Islamic militants. Arroyo was prompt to
describe Abu Sayyaf as an international terrorist movement and accepted
US military assistance to eliminate its members on Basilan Island. Singa-
pore contributed immediately to the war on terror. It feared the domestic
consequences of a terrorist act perpetrated by an extreme Muslim group, as
such an attack could shatter business confidence and affect communal
relations. In contrast, Indonesia’s President Megawati Sukarnoputri faced
the difficult situation of having to respond to the pressure from the US and
neighbouring states while protecting a government that depended on
moderate Muslim organizations opposing a political response against
Islamic groups. Megawati’s ambivalence and lack of political will led to a
refusal to arrest Islamic fundamentalists, especially Abu Bakar Baasyir
regarded by Singapore and Malaysia as one of the leaders of JI. The absence
of anti-terrorist measures in Indonesia frustrated the United States and
some ASEAN partners, as later indicated in a speech delivered by the
Singaporean Senior Minister Lee Kuan Yew in February 2002. He declared
that the city-state would be at risk of terrorist attacks as long as leaders of
regional extremist cells were at large in Indonesia.

At the 35th AMM in Brunei in July 2002, the ten ASEAN members and
the United States signed a joint declaration on counter-terrorism. The
agreement was a political statement that confirmed

 

 

 

ASEAN’s commitment
to the war against terrorism.

 

 

 

It stipulated ‘the importance of having a
framework for cooperation to prevent, disrupt and combat international
terrorism through the exchange and flow of information, intelligence and
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capacity-building’ (ASEAN 2002b). Nonetheless, it failed to include
concrete measures against terrorism. The signatories were asked to improve
intelligence sharing and collaboration among their law enforcement agen-
cies, to provide assistance on border surveillance, immigration and financial
issues and to comply with UN resolutions on terrorism. The declaration was
a non-binding agreement that might be compared to an anti-terrorism
accord reached by Indonesia, Malaysia and the Philippines in May 2002 and
later signed by Cambodia. Significantly, the ASEAN–US statement did not
refer to military operations or to the deployment of American troops in
Southeast Asia. Prior to its adoption, Vietnam and Indonesia rejected any
clause that might be regarded as allowing the involvement of US forces in
the region and thus undermining the principles of national sovereignty and
non-intervention in the affairs of other states.

Finally, the seriousness of the terrorist threat in Indonesia was demon-
strated by the devastating attacks on the island of Bali in October 2002 that
killed almost 200 people. This consolidated the view that the subregion had
become a second front in the war on terror. Nonetheless, ASEAN’s
response was limited and disappointing. The heads of state and government
signed another Declaration on Terrorism during their summit in Phnom
Penh in early November 2002 in which they pledged to carry out the anti-
terror measures adopted previously. The document simply stipulated that
the ‘ASEAN countries shall continue with practical cooperative measures
among ourselves and with the international community’ (ASEAN 2002c).

 

Securitization and the absence of policy outcomes

 

Even if criminal activity has been securitized rhetorically, there is little
evidence that this has encouraged regional decision-makers to adopt
common policy responses. Transnational crime has not been addressed
forcefully regardless of its declared urgency. The cooperative response has
been characterized by a low rather than an extreme level of politicization
despite the language of security used in the ASEAN rhetoric. Repetitive
and empty statements on the need for cooperation have only given an
illusion of progress. Consequently, ASEAN’s response has primarily
consisted of a rhetorical device. The members have adopted modest decla-
rations that have failed to move beyond the proclamation of good inten-
tions. They have focused on non-binding and unspecific measures without
addressing the question of funding, setting target dates and establishing
monitoring mechanisms to assess progress. Appropriate measures would
have to deal with all these issues and would need to be binding to lead to
more tangible results. A major problem is that such initiatives would go
against ASEAN’s traditional modalities and its tendency to focus on the
proclamation of intentions rather than action, which has affected a whole
range of issue areas besides crime.

The absence of policy outcomes questions the purpose of securitization.
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According to the Copenhagen School, a security act does not depend on the
use of strong measures, but simply on an intersubjective understanding on
whether a given referent object faces an existential threat. This article
challenges the significance of securitization when it does not go hand in
hand with actions and policies to address the ostensible threat. Instead, it
proposes a different understanding of when an issue is fully securitized. This
should demand discursive (speech act and shared understanding) and non-
discursive (policy implementation and action) dimensions. A security act
should depend on a language of security that persuades an audience of the
nature of the threat and on the implementation of appropriate measures to
address it. This modified understanding of the theory enables us to claim
that ASEAN’s securitization of transnational crime has been weak. The
question remains, though, why a rhetorical securitization has not resulted
in policy outcomes.

ASEAN’s inability to cope with transnational crime partly results from a
series of domestic factors, including the role of corruption, vested interests
and a lack of resources. The links between domestic instability, poverty and
transnational crime need to be stressed. A majority of Southeast Asian
countries have remained states that suffer from fragile domestic institutions
and socio-economic problems. Corruption as well as poorly-financed law
enforcement agencies have undermined domestic attempts to combat
organized gangs. The poverty and economic disparities that persist in the
region also diminish ASEAN’s ability to tackle transnational crime, partic-
ularly the issue of human smuggling and trafficking. Let us mention the
problems of piracy in Indonesian waters and drug trafficking in Myanmar
and Thailand to illustrate the role of corruption, vested interests and lack
of resources in the case of some Southeast Asian countries and their impact
on transnational crime.

The problems of poverty, corruption and lack of resources explain why
sea piracy is currently out of control in the Indonesian waters and in the
Malacca Straits. Even greater poverty and increased unemployment in
Indonesia since the East Asian financial crisis of 1997–98 have transformed
piracy into an attractive source of income. Experts explain that ‘increasing
numbers of Indonesia’s coastal inhabitants are turning to piracy, in order to
augment their declining incomes’ (

 

Jane’s Terrorism & Security Monitor

 

2000: 16). Rampant corruption among maritime officials and port workers
enables the pirates to be well informed about the movements of ships and
the composition of their cargoes. Rivalry between the Indonesian police and
navy also undermines efforts to prevent piracy attacks. Moreover, the
problem is still viewed as secondary in Indonesia despite the fact that it is
damaging its weak economy. Little has been done by the central govern-
ment, which lacks the funds and political will to address the issue. Navy and
coastguard budgets have been reduced since 1997. The maritime forces
remain poorly equipped, lacking fast patrol boats and sophisticated weap-
onry. Only 30 per cent of the navy’s 113 ships are said to be fully operational
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(Pereira

 

 

 

2002). This seriously questions the navy’s ability to address the sea
piracy problem within Indonesia’s territorial waters.

In addition to corruption and ineffective naval authorities, sea pirates
take advantage of jurisdictional limitations and often commit their crimes
in the territorial waters of one state before seeking sanctuary under another
country’s jurisdiction. Most ASEAN members refuse to prosecute pirates
who found sanctuary in their territory for crimes committed outside of their
own jurisdiction. These criminals are also rarely extradited. A solution to
that problem is offered by the 1988 Rome Convention on the Suppression
of Unlawful Acts against the Safety of Maritime Navigation, which provides
a legal structure for interstate cooperation against piracy. It empowers
signatory states to extradite or prosecute pirates arrested in their territorial
waters for crimes committed under the jurisdiction of other countries.
During his speech to the third AMMTC in October 2001, Singapore Deputy
Prime Minister Lee Hsien Loong announced that the city-state had decided
to sign the 1988 Rome Convention and he asked the other Southeast Asian
nations to ‘consider acceding to the Convention as part of our collective
effort and resolve to fight crime at sea’ (Lee 2001). Except for Vietnam and
Singapore, none of the ASEAN members has ratified the convention. The
case of sea piracy indicates, as is argued in the final section, that the South-
east Asian states should primarily pursue a criminalization rather than a
securitization of transnational crime.

Corruption and a lack of resources have also undermined efforts to
address the growing problem of drug trafficking and consumption in South-
east Asia. The drug trade has provided organized criminal groups with
exceptional financial resources that enable them to dispose over modern
military equipment and to corrupt politicians, judges and police authorities.
Discussing the extent of the corruption problem in Thailand, Sangsit Piri-
yarangsan indicates that ‘drug trafficking rings cannot stand on their own:
they must depend on the mechanism and power of the state’ (quoted in
Corben 2001: 26). The situation is much worse in Myanmar. Untroubled by
Yangon with which a ceasefire agreement has been signed, the United Wa
State Army (UWSA) disposes over 10,000 soldiers and exercises almost full
control over the Shan State in Northeast Myanmar. The UWSA is estimated
to control 80 per cent of the opium–heroin trade as well as most ATS-
producing laboratories in the country (

 

Straits Times Interactive

 

 2003).
Owing to the growing evidence of complicity between the military govern-
ment in Yangon and the drug traffickers, Dupont writes that Myanmar is
‘the most egregious example of a drug-tainted regime in East Asia’ (Dupont
1999: 445). Thailand regards the UWSA as an immediate threat to its society
and national security. Yet, the Thai authorities are poorly equipped to deal
with the narcotics problem and their activities are severely restrained by the
fact that they have no influence on the production of ATS in the Shan State
of Myanmar. Yangon has so far shown little interest in the Thai-repeated
demands to crack down on the drug-trafficking activities of the UWSA.
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These various domestic impediments help explain the absence of joint
policy implementation against forms of transnational crime. In addition, it
is important to mention two factors that are part of ASEAN’s own institu-
tional experience and that have undermined its response to transnational
crime; namely, its consensus model and its resistance to institutional
reforms. ASEAN generally limits its activities to the proclamation of
common positions and the formulation of non-binding measures. Its
decision-making is defined by a practice of consensus building that ensures
the sovereign equality of the member states and guarantees that no decision
is ever imposed on a member. This decision-making process is inadequate
to combat transnational crime. It is based on an intergovernmental
approach to cooperation, which depends on the narrowly-defined interests
of the participating states. ASEAN’s response to transnational crime thus
rests on an overlap between domestic priorities and a need for regional
cooperation. National considerations take precedence in case of disagree-
ments. Some members can slow down or even stop multilateral cooperation
if they believe that collective actions may undermine their domestic
interests.

ASEAN’s resistance to institutional reforms is most adamant 

 

vis-à-vis

 

 its
cardinal principles of national sovereignty and non-intervention. The issue
of transnational crime is linked to the question of national sovereignty. On
the one hand, transnational criminal activities are a threat to the national
sovereignty and integrity of independent states and endanger the survival
of their governments. On the other, interstate cooperation against crime
requires some surrendering of state sovereignty. A section of national sover-
eignty needs therefore to be abandoned for it to be protected more effec-
tively. Yet, a paradigm shift 

 

vis-à-vis

 

 the questions of national sovereignty
and non-intervention has not yet occurred within the Association. Thai-
land’s Foreign Minister Surin Pitsuwan suggested in June 1998 the need to
amend the basic principle of non-intervention, which caused disagreement
between the members at the AMM of July 1998. Only supported by
Thailand and the Philippines, the notion of ‘flexible engagement’ was
rejected by the other members that feared interference in their domestic
affairs. The foreign ministers eventually agreed on the euphemistic compro-
mise of ‘enhanced interaction’.

The failure to introduce institutional reforms has led to a clash between
the necessity to achieve deeper multilateral cooperation against trans-
national problems and domestic priorities to oppose any kind of restrictions
on these traditional principles. ASEAN’s adherence to these basic princi-
ples has helped consolidate the national sovereignty of the member coun-
tries. When the Association was first established in 1967, they constituted
the only way available for weak states to strengthen their domestic legiti-
macy and promote regional stability. They now represent, however, a
limiting factor in the management of transnational crimes and they should
be adjusted to enable the member states to discuss more openly each other’s
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domestic problems and address transnational issues. An important question,
though, is how norms can be modified in light of a changing international
environment. It is often argued in the academic literature that a crisis can
challenge specific norms and force the relevant actors to acknowledge their
reduced relevance and applicability. Interestingly, the financial crisis, the
1999 East Timor crisis and the Bali bombings did not cause such a funda-
mental rethinking in Southeast Asia.

 

A need for further criminalization

 

Rather than securitizing transnational crime, the ASEAN governments
should pursue a deeper criminalization of the issue. This can be defined as
the practice of legislating and enforcing existing laws against the different
categories of transnational crime. The growing problem of transnational
crime in Southeast Asia could be dealt with more effectively at a regional
level if it was approached primarily as a criminal problem rather than as a
security issue. This derives from the fact that these are essentially criminal
matters that require a concrete judiciary response rather than abstract
security language and that ASEAN itself does not dispose over the collec-
tive will, joint political instruments and military capabilities to address them
as security concerns. To fight transnational crime effectively, the ASEAN
members should start by criminalizing all its aspects and signing bilateral
and multilateral arrangements on mutual legal assistance that would help
their law enforcement authorities in the investigation and prosecution of
criminal offences. There is indeed a need for overlapping contractual agree-
ments at a bilateral and multilateral level that would complement each
other in the fight against criminal activity.

Some ASEAN countries have been slow to criminalize aspects of trans-
national crime due to some of the domestic factors discussed above;
namely, corruption, vested interests, and a lack of training and resources.
This is translated in the fact that they do not dispose over the necessary
legislation to prosecute specific categories of crime. Indonesia, for example,
does not have laws against people smuggling and trafficking and its judiciary
system often prosecutes these crimes merely for visa offences. This is in
sharp contrast to Thailand that has adopted tougher laws over the last few
years, including the 1997 Trafficking in Women and Children Act. The rule
of law is only partially applied in Myanmar and Cambodia; two states where
corruption and domestic struggles for control undermine administrative
and judiciary systems. They therefore provide ideal environments for
organized crime. Vietnam’s legal system is also incomplete, particularly 

 

vis-
à-vis

 

 criminal activities. In short, one sees in the case of some ASEAN
countries a failure to criminalize transnational crime at a national level,
which complicates any attempt to respond regionally to such activity. To
address this fundamental shortcoming, all ASEAN members should be
encouraged to ratify the 2000 UN Convention Against Transnational Crime,
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and its Protocols on Human Smuggling, Sex Trafficking and the Illicit
Trafficking in Firearms. Cyber crime, corruption and additional forms of
transnational crime have either been addressed or are in the process of
being addressed by the Convention. Once it gains international legal
standing, the ASEAN nations that have adhered to the protocols will be
forced to translate these instruments into national law.

The ASEAN countries have failed so far to establish effective law
enforcement cooperation at the regional level through the signing of extra-
dition treaties and mutual legal assistance treaties (MLATS). It is almost
impossible to prosecute criminals in the countries where they have found
refuge, as problems regarding jurisdiction are bound to arise during
proceedings. An extradition treaty, either at a bilateral or multilateral level,
leads to the delivery of suspected or convicted criminals by the state where
they have taken refuge to the state that asserts jurisdiction over them.
Extradition treaties are therefore essential instruments to combat trans-
national crime. Most Southeast Asian countries have signed bilateral extra-
dition treaties with the United States and other countries but very few with
each other. Thailand, for instance, has bilateral extradition treaties with
Malaysia, Indonesia and the Philippines. Manila has only signed such bi-
lateral agreements with Thailand and Indonesia. Some regional countries,
including Malaysia and Thailand, extend legal cooperation to states with
which they do not have bilateral treaties through the scope of their own
extradition acts. At a regional level, there is no Southeast Asian extradition
convention in contrast for example to the 1957 European Convention on
Extradition. Extraditions on an ad hoc basis are not widely conducted in the
region and tend to be slow, as judges often attempt to determine the guilt
of the respondent during the extradition procedure.

MLATS aim to increase judicial assistance and to regularize and ease its
procedures. Such treaties involve, among others, the right to summon
witnesses, to compel production of evidence and issue search warrants. Few
MLATS are in place in Southeast Asia. For example, Thailand passed in
1992 the Act of Mutual Assistance in Criminal Matters that can be applied
to any requesting state and Singapore passed the Insurance (Amendment)
Act of 1995 that allows its justice department to assist a foreign authority
in investigating a foreign offence. At a multilateral level, no ASEAN
convention on mutual assistance in criminal matters has been signed in
contrast to the 1959 European Convention on Mutual Assistance in
Criminal Matters. The Philippine Justice Secretary Hernando Perez argued
at the 5th Meeting of the ASEAN Law Ministers in June 2002 that the
member countries could greatly benefit from bilateral or multilateral
arrangements on mutual legal assistance. No concrete measures were
adopted, however, and the joint communiqué only declared that the
ASEAN states ‘should establish mechanisms, such as mutual legal assist-
ance, in criminal matters and extradition, in order to prevent and combat
transnational crime and terrorism’ (ASEAN 2002d).
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Finally, the strengthening of ASEANOPOL could serve as an effective
tool for law enforcement authorities in the investigation of criminal
offences. The first conference of the chiefs of national police was held in
Manila in October 1981 to support the implementation of rules and regula-
tions, promote law enforcement and develop new police methods among
the member countries. Since its creation, it has been involved in the sharing
of intelligence and police expertise and in combating domestic and trans-
national crime. ASEANAPOL has set up three ad hoc commissions that
deal with drug trafficking, arms smuggling, counterfeiting, financial crimes,
credit card fraud and the extradition of prisoners. The police chiefs agreed
in April 1999 to create a regional anti-crime database on known and
suspected criminals and their activities. Despite these achievements,
ASEANAPOL has primarily remained a forum for the regional enforce-
ment agencies to meet annually and discuss police matters. ASEAN should
seek to strengthen ASEANOPOL to improve law enforcement and increase
the exchange of information between Southeast Asian police forces. This
could be achieved for instance by setting up liaison offices in the respective
ASEAN countries, which would help identify and arrest suspects. Such
measures would contribute to a further criminalization of transnational
crime in Southeast Asia.

 

Conclusion

 

ASEAN has securitized transnational crime since 1996–97, partly in
response to its enlargement to include Myanmar and Laos. The member
states have acknowledged the nature of the threat and articulated the issue
in security terms. Transnational crime has been portrayed in the communi-
qués as a threat to state security and regional stability (military security), to
state sovereignty and the rule of law (political security), to the social and
moral fabrics of Southeast Asian countries (societal security), and to
economic development (economic security). This has indicated the urgency
of the problem and led to political attention at the highest diplomatic level.
The heads of state and government and their foreign ministers have formu-
lated a common position and announced at numerous occasions their will-
ingness to increase cooperation against this multifaceted problem. Yet, the
securitization of crime has so far remained a rhetorical device that has not
resulted in concrete policy outcomes. ASEAN has failed to implement joint
actions due to domestic circumstances, including the role of corruption,
vested interests and a lack of resources, but also because of its own
consensus model and resistance to institutional reforms.

The absence of policy outcomes questions the purpose of securitizing
transnational crime, beyond the objective of giving the impression that a
declaratory anti-crime position is about to be translated into concrete
action. In that respect, this article has challenged the significance of the
notion of ‘securitization’ when it is assessed simply at the declaratory level.
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A security act should instead depend on a language of security that
persuades an audience of the ostensible threat and on the implementation
of measures to address it. ASEAN does not seem to dispose over the
political will, joint political instruments and military capabilities to tackle
transnational crime as a security concern. Moreover, the problem of crime
in Southeast Asia might be dealt with more effectively if it were addressed
through a deeper criminalization rather than securitization of the issue. The
region suffers from a lack of sufficient mechanisms and procedures to
extradite suspected or convicted criminals, to exchange information and
evidence, and to ensure cooperation between law enforcement agencies.
These are some of the legal issues that the ASEAN members will need to
focus on to respond to transnational crime in the immediate future.
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