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description of a right—though philosophers would doubtless wish to
push the description to definition—to say, as in effect Burke says, that it
is a position of ‘advantage’ in which, as member of a civil society, the
‘political animal’ man either actually is, or ought to be secured, espe-
cially by law and prescription, in order that he may contribute to the
happiness of his country by fulfilling the duties of his divinely allotted
station.

Nor, it may be added, are rights in Burke’s eyes any the less ‘natu-
ral’ because they are the rights of a highly civilised society. There is
more than one passage in which he refuses, as stoutly as Aristotle, to
identify the natural with the primitive, or to regard mankind as more
natural, in proportion as they are less developed. For, though the rights
which the members of a well-developed state enjoy are in a sense artifi-
cial, being as they are the product of the political art by which the con-
stitution of a state is slowly fashioned, it is equally true that, as Burke
himself reminds us, ‘Art is man’s nature,’ and that nature is never more
truly herself than in her grandest forms.’ And if this be sound, it follows
obviously that there can be no rights more truly natural, because none
more truly characteristic of human nature at its best, than the rights
enjoyed in a civil society. The point may seem to some no more than a
matter of words. And it may be admitted, to the relief of the reader, that
it is undesirable to stir the controversies that have raged around ‘nature’
and ‘natural.’ None the less it may serve to suggest how decisively Burke
set the rights of the citizen above the ‘natural’ rights with which the
protagonists of the rights of man were so ready to endow even the sav-
age who, whatever be his other endowments, knows nothing either of
the enabling advantages or the advantageous restraints of civilisation.

(b) Rights and Circumstances
Burke’s contribution to the subject of rights is, however, by no means
limited to thus suggesting a criterion by which the rights that are rea-
sonable and real may be distinguished from the ‘rights’ that are false
and fanatical. Many of the greatest, and some of the best known, of his
pages are given to the further, and hardly less interesting, question of
the justice and expedience of enforcing rights even when their existence
is not in dispute.

This is best illustrated by his attitude on the fateful quarrel between
the mother country and the American colonies. For readers of his preg-
nant words on the American crisis—Lord Morley goes so far as to call
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them ‘the most perfect manual in our literature, or in any literature, for
one who approaches the study of public affairs, whether for knowledge
or for practice’183—will not find him either denying the existence of the
abstract right of the mother country to tax the colonies,184 or affirming
the abstract right of the colonists as individuals to resist the obnoxious
taxation. Putting the question of the right of taxation ‘totally out of the
question,’ he pleads for the necessity of raising the whole controversy to
a higher level, and urges, with an extraordinary persuasiveness, that the
possession of an abstract constitutional right, however well grounded,
is far from justifying the policy of asserting and enforcing that right up
to the hilt. In the name of ‘prudence,’ that mother of all the political
virtues, such a thing is not to be so much as thought of. For the vital
matter in a political crisis is not what a political lawyer tells us may be
done; it is what humanity, justice, and expediency tell us ought to be
done under the concrete conditions of the given case. Nor does he hesi-
tate to affirm that the consciousness of having an abstract right in one’s
favour is so far from furnishing a justification for exercising it, that it
ought to make its possessor peculiarly careful lest, in exacting his right,
he may be perpetrating an oppressive and disastrous wrong. This runs
throughout. With a grasp of the situation beyond any man of his time,
he argues that the practical insistence on the right to tax is to the last
degree irrational and, in a deeper than the legal sense, unjust. From first
to last his eyes, like those of the utilitarians after him, are fixed on the
public good, and to him, as to them, the happiness of the people (though
in his own sense of the word) is paramount in politics. Nor would he
suffer a single right, no matter what constitutional authorities could be
cited in its favour, to become the basis of action, till it had proved its
claim to descend from the parchments of constitutional lawyers into the
concrete realities and expediencies of practical politics. It is here in
short that he stands forward, in what is probably his best known charac-
ter, as the great apologist of ‘circumstances’—circumstances which
impose upon all rights whatsoever their inevitable and, rightly looked
at, their reasonable limitations and abatements. ‘Sir, I think you must
perceive that I am resolved this day to have nothing at all to do with the
question of the right of taxation.... It is less than nothing in my consider-
ation.... My consideration is narrow, confined, and wholly limited to the
policy of the question.... The question with me is, not whether you have
a right to render your people miserable, but whether it is not your inter-
est to make them happy. It is not what a lawyer tells me I may do; but
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what humanity, reason, and justice tell me I ought to do.’185 ‘What is the
use,’ he elsewhere asks, ‘of discussing a man’s abstract right to food or
medicine? The question is upon the method of procuring and adminis-
tering them.’ Call in the farmer and physician, not the professor of meta-
physics.186

The sanity of these sentences, and of many others like them, was, of
course, proved by the event. Deaf to Burke’s counsels, England tried to
enforce a right and lost a continent. But this is not our present concern.
The point is that, in these and all similar utterances, Burke once and for
all exposed the folly of all policy, from whatever source it may emanate,
that takes its stand upon rights, and shuts its eyes to those larger consid-
erations by which the enforcement of any right, public or private, indi-
vidual or corporate, ought always in the name of the public good to be
qualified, restrained, and regulated. It is not that rights ki law may not
exist, nor that they may not have to be enforced. Burke would be the last
person to dispute it. No writer in our language has a pro-founder respect
for law. All that he insists upon, with a passionate reasonableness, is the
need for proof—proof that the enforcement of a right, or the refusal to
enforce a right, is justified under existing circumstances in the highest
interests of the nation as a whole.

The same attitude repeats itself in the handling of the rights of indi-
viduals. When Price, in his sermon,187 tabulated his version of the fun-
damental rights of the citizen, one of these was the right to resist power
where abused. Burke does not deny the right, even though it may carry
in its train the dire necessity of dethroning a king. How could he? Was
he not a Whig? Neither did he doubt that this formidable right of resis-
tance might, in emergency, have to be translated into acts of resistance
and even of revolution. For, as a Whig, he was not likely to repudiate
the men of 1688 and their deeds, however anxious he is to pare these
down to ‘a revolution not made but prevented.’ But, then, there comes
the characteristic reminder that the step from abstract right of resistance
to concrete act of resistance is not to be taken without convincing evi-
dence that the situation is so dire and deplorable as to justify resort to
this extreme medicine of distempered commonwealths. And, least of all,
was such a doctrine to be cried on the housetops by men such as (much
too rashly it must be confessed) he took Price and his friends to be—
men ‘who have nothing of politics but the passions they excite.’ ‘The
question of dethroning kings,’ he says, in guarded phrase, ‘will always
be a question of dispositions and of means, and of probable consequences
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rather than of positive rights. As it was not made for common abuses,
so it is not to be agitated by common minds. The speculative line of
demarcation where obedience ought to end, and resistance must begin,
is faint, obscure, and not easily definable. It is not a single act or a
single event which determines it.’188

This reminder, this reasonable plea for caution and proof in the
exercise of rights, is never out of date. Fanatics for rights are to be
found in all civilised communities. The world seems never weary of
producing them. Nor are they less fanatical when the rights they press to
extremes are entirely legal. For this makes them only the more formi-
dable, as giving them a solid, i.e., a legal, ground for their immodera-
tion. They number in their ranks the strainers of prerogative, the zealots
for the rights of legislatures and governments, the protagonists for or-
ders and institutions, the irreconcilables who press the rights of indi-
vidual liberty against authority or the rights of authority against the
individual conscience, not to say the pernicious pedants who push to the
letter of the law ‘the right to do what they will with their own.’ Such
traffickers in extremes are not to be met by challenging their rights. This
cannot silence them. It only exasperates them into an even more ex-
travagant assertion of rights which are, or may be, indubitably legal. It
only confirms them in the fallacy that their immoderation is justice be-
cause it gives them an opportunity of appealing to ‘justice’ in their immod-
eration. The truly effective line of attack is Burke’s: it is to bid them, in
the name of sanity, think less of what, in the letter, is just, and more of
what, on the actual merits of the situation, is humane and public-spir-
ited. To vary the phrase, it is to tell them that it is a poor tribute to the
cause of rights to forget that there are duties and utilities towards the
public good, by which the exercise of all rights, however justifiable in
the eye of the law, must always be qualified and controlled.

Such, in brief, are Burke’s main contributions to a doctrine of rights.
As may now be evident, they fall under two heads. Under the first, he
discusses what rights can be legitimately claimed by the members of a
given civil society; and the point that emerges here, with utmost clear-
ness, is that he was always convinced that the rights enjoyable under
law and government, the rights of ‘the civil social man,’ are immeasur-
ably more valuable and substantial than any ‘primitive’ rights (and, as
we have seen, he recognises such) which mankind may have to surren-
der to secure them. Under the second head, he preaches his doctrine of
‘circumstances,’ with its perpetual refrain that it is sheer folly and fa-
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naticism to turn a right into an ultimatum. ‘There is no arguing,’ he
once said, ‘with these fanatics of the rights of man.’ No, there was no
arguing with them, because having made up their minds that to have a
right and to press for its realisation forthwith were one and the same
thing, they seemed to have shut their ears to those larger considerations
of humanity, justice, and expediency which the practical wisdom of the
statesman is bound, in the name of the happiness of the people, to
recognise.

Hence it is easy to understand his antagonism to the dogma of the
equality of men which was commonly put in the forefront of the revolu-
tionary declarations of rights. His position here may be summed up in
his own formula: ‘All men have equal rights, but not to equal things.’189

Needless to say, it does not mean that all men either have, or ought to
have, the same rights. For, as we have seen, it was of the essence of his
theory of government that political rights were, or ought to remain, in,
the enjoyment of the few. The dictum therefore means no more than
that, once rights are given, those who enjoy them must be equal in the
eye of the law. We have seen how far he was prepared to go—even to
blood— in defence of the civil rights even of the poorest. And yet these
equal rights are never ‘rights to equal things.’ They are only opportuni-
ties (‘advantages,’ as he called them) upon which as basis endless in-
equalities may be developed. For, as it is beyond doubt that men are
born into the world with all degrees of personal inequalities which cling
to them throughout, it is inevitable that, in the sifting struggle of life,
some make more of their opportunities than others. By dint of vital
energy, force of character, and the incidents of that happy chance which
can never be eliminated, they stand above their fellows on the strength
of achieved superiorities which equality of civil rights—and we may
add equality of political rights (though Burke would have none of it)—
can do comparatively little to level. This was his consistent attitude.
The same line of thought that led him to his apologia for a ‘natural
aristocracy’ in his handling of government, has its natural sequel in the
conclusion, that whatever be the equal rights which the citizens of a
State enjoy, these equal rights are not, and never can be, rights to equal
things. Equality of rights, however far it may legitimately be pressed,
remains at best no more than the foundation of those many modes of
inequality ‘without which there is no nation.’
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