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still, of course, believe that the government under which he lives is gov-
ernment by consent, but it is, all too clearly, likewise government bound
up with much to which he is not consenting. Similarly, though in greatly
magnified degree, with Burke. He saw that government by consent must
needs involve for individuals many obligations to which they are not
consenting. Only, having made this point good, he went on to include
within its scope the whole system of Whig trusteeship, with its limited
franchise and prescriptive aristocratic ascendency. It may be that, in
insisting upon this, he makes his position untenable. To this we shall
return. But this is no reason for supposing him to have ever parted
company with his orthodox Whig faith in government by consent. The
correct inference is that he was convinced that government by consent
was, beyond all doubt, more substantially realised under Whig trustee-
ship, with its ‘virtual representation,’ than under any substitute which
innovating radicalism, with its untried democratic franchises, was likely
to put in its place.

It has been said by some that the Whigs had no foundations: Johnson
said so when he called his friend a ‘bottomless Whig.’ It has been also
said that they did not even miss the absence of foundations: Carlyle said
as much when he dubbed them ‘amateurs’ and ‘dilettanti’; and James
Mill said something more when he indulged all the pleasures of malevo-
lence in fastening upon the whole hateful connection the imputation of
‘trimming,’ ‘see-sawing,’ ‘Jesuitry of politics,’ and much else to the
same effect. But whatever truth may underlie the impeachment, the Whigs
are not without their rejoinder. It is always open to them to point to the
fact that if ever any statesman had foundations it was Burke, and that
Burke’s theory of government, be its value what it may, had its founda-
tions deeply laid in his conception of a people, and in the profoundly
conservative principles deducible therefrom.

Chapter X
Rights
(a) What are the Rights of Man?
Government and rights are, needless to say, things closely related; and
the relation is at its closest and simplest in Bentham. For to that great
law reformer, as is well known, all rights were derivative. They were the
creatures of legislation, and as such could not so much as exist prior to
a legislating government. ‘Real laws give birth to real rights.’169 And
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The Political Philosophy of Burke/99

from this it followed that all other ‘rights’ not thus derived, and in par-
ticular the ‘rights of man’ of the radicals of the Revolution, were no
better than the flimsiest of fictions. For, if these rights of man are digni-
fied as antecedent to all law and all government, they would be prior to
their own creator. It was thus that this great radical showed himself so
eager to convert the world to the radicalism of utility, that he did not
hesitate to overturn the radicalism of ‘natural rights’ to its foundations.

Now, if we compare this doctrine with that which may be gathered
from many pages of Burke, nothing is easier than to develop a contrast.
Nowhere do we find Burke committing himself to a doctrine so extreme
as that there are no real rights but legal rights; and nowhere do we find
him asseverating that the natural rights of man do not so much as exist
except as the ‘anarchical fallacies’ of fools and fanatics. On the con-
trary, he not only asserts, but reiterates in explicit terms, that man does
possess rights, even before civil society comes into being. Not only does
he say that rights are ‘natural’ and that natural rights are ‘sacred’170—
an admission that perhaps counts for little so long as the ambiguous
word ‘natural’ is undefined—he does not dispute the doctrine, that very
doctrine so dear to the hearts of Rousseau and Paine and all their fol-
lowing, that men have ‘primitive’ rights, and that, in becoming mem-
bers of a civil society, they may be regarded as surrendering certain of
these rights in order to secure the right of citizens who live under the
protection of the laws of the State. His words admit of no other interpre-
tation: ‘One of the first motives to civil society, and which becomes one
of its fundamental rules, is that no man should be judge in his own
cause. By this each person has at once divested himself of the first fun-
damental right of uncovenanted man, that is, to judge for himself, and to
assert his own cause. He abdicates all right to be his own governor. He
inclusively, in a great measure, abandons the right to self-defence, the
first law of nature. Men cannot enjoy the rights of an uncivil and of a
civil state together. That he may obtain justice, he gives up his right of
determining what it is, in points the most essential to him. That he may
secure some liberty, he makes a surrender in trust of the whole of it.
Government is not made in virtue of natural rights, which may, and do
exist in total independence of it; and exist in much greater clearness,
and in a much greater degree of abstract perfection: but their abstract
perfection is their practical defeat.’171 ‘Liberty,’ he says in another pas-
sage, ‘must be limited in order to be possessed.’172

From sentences like these (and there are others to the same effect) it
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100/John MacCunn

is evident that conservative Burke is by no means so flatly hostile to the
doctrine of the natural rights of man as radical Bentham. He does not,
like that ‘great subversive,’ shake the very dust of the doctrine off his
feet.

And yet, as all the world knows, Burke’s antipathy to this doctrine
is extreme. In the bitterness of his detestation of it he out-Benthams
Bentham; nor can all the records of political controversy furnish stron-
ger language than that which he hurls at its apostles. Almost he would
persuade us that they and it are Antichrist. This being so, the question
that emerges is obvious. If he admits, as we have just seen he does
admit, that men possess ‘primitive rights,’ ‘rights of uncovenanted man,’
rights that belong to persons ‘in total independence of government,’
rights that have to be surrendered in passing into civil society, why this
bitterness, this implacable hostility, this denunciation? Manifestly he
does not hold, as Bentham did, that these rights have no existence. Why,
then, should he cry havoc on the men who made it their business to
declare them to the world?

In answering this question it is essential, to begin with, to bear in
mind that Burke does not attack the doctrine as a theorist denouncing a
theory, but as a politician whose interest is fixed on the application of
the doctrine to politics. Had the theory of natural rights been merely
academic, as many theories are, we should have heard little about it
from him. For abstract theorising he declared that he had neither incli-
nation—which was partially true; nor competence—which was mani-
festly false. Therefore, it was not for him to enter upon abstract argu-
ments, and far less to construct an abstract theory of natural rights. Not
without an edge of irony, he left all that ‘to the Schools,’ and to the high
and reverend authorities who lift up their heads on one side or the other,
only to end by floundering in ‘the great Serbonian Bog, where armies
whole have sunk.’ This was his consistent attitude. But, then, this theory
was not like other theories. It was a theory that had been adopted as a
political gospel. It was the inspiration of a proselytising movement, and
the watchword, not to say the ultimatum of a party in the State. Far
from being meant for the consumpt only of professors, theorists, and
students, it was the core of the political evangel of Rousseau, the inspi-
ration of the incendiary Rights of Man of Paine, and the text of sermons
preached to ‘the gentlemen of the Society for Revolutions.’ It had de-
scended, and it was meant by its votaries to descend, from the study to
the market-place, and had become the daily bread of radical reformers
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The Political Philosophy of Burke/101

who seemed bent upon transforming society to its foundations, not in
France alone or England, but over the length and breadth of Europe;
and the inferences of its zealots lay in their passions. It has often enough
been said that the theory of the rights of man is the most convincing
proof that theory, so far from being impotent, as fools and Philistines
aver, is capable of revolutionising the world. This was what Burke saw;
this was what he feared.173 He was not, in his assault upon the rights of
man, criticising a theory; he was resisting a political propaganda which
seemed to him to be fraught with catastrophe for Europe. His dominant
interest is always practical. Clearly we must, therefore, not expect a
theoretical discussion of rights from him.

Nevertheless he is forced, almost in his own despite, if not to cross
the line that parts practice from theory, at any rate to press into the
interesting borderland where these two meet. For when a controversial-
ist has to encounter a theory that is also a political programme, he can-
not separate the programme from the theory. He finds himself in the
presence of urgent demands which claim to be rights, and of which the
validity has to be discussed. It is so here. Burke found himself in the
presence of many claims which the revolutionists declared to be rights,
and which he believed not to be rights at all. And in resisting these with
all the forces of his reasoning and rhetoric he takes up a line of argu-
ment which is in no slight measure theoretical.

This line of argument is quite firm and definite. Refusing, as he
always refused, to be drawn into an academic discussion of the abstract
rights of man pure and simple—he ‘hates the very sound of them,’—he
plants himself on the conception of man as essentially a member of a
civil society. ‘I have in my contemplation,’ he declares, ‘the civil social
man and no other.’174 In other words, the only rights, or claims to rights,
he was prepared, or even had the patience, to discuss, were those rights
which were either actually enjoyed, or could be enjoyed, or ought to be
enjoyed by the members of an actual organised society. That there were
‘natural’ rights, ‘original’ rights, ‘rights of uncovenanted man,’ ‘rights
held in total independence of government,’ he did not deny. He affirms,
as we have just seen, that such rights exist. He even specifies what some
of them are (the right of self-defence, for example). But the right of self-
defence, as it appears in its empty generality in the abstract and hypo-
thetical code of a theorist is one thing, and the same right, as it appears
articulated, defined, modified, abated in the eyes of a man of affairs
who is working for the concrete happiness of an actual people under
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102/John MacCunn

given conditions of place and time—this is quite another thing. And it is
this second thing, this definition of rights with reference to the actual
social situation, that is always in Burke’s eyes by far the most important
matter, and, indeed, the only question of real political moment. To keep
ever before his eyes ‘the civil social man and no other,’ and in the light
of this to discriminate between the claims that are to be justified and
upheld and the claims that are to be resisted and discredited—this is of
the essence of Burke’s entire treatment of rights.

It is this that explains his decisive divergence from the apostles of
the rights of man. His attitude is not Bentham’s. He does not meet their
assertion that all men have natural rights by the blunt counter-assertion
that no man has any. His quarrel with them turns not on their general
assertion that men have natural rights, but on the impeachment that first
they went to work to dogmatise a whole abstract a priori code of rights,
and then, having formulated this to their own satisfaction, went on to
announce it to the world as a political ultimatum which it was the duty
of every reformer and the central function of all law and government to
enact quam primum. On both points he joins issue. He believes that for
any practical or statesmanlike purpose it is a barren enterprise (even
though it may interest some ‘metaphysical’ minds) to theorise a code of
rights in abstracto and without reference not only to social conditions in
general, but to the specific conditions of some actual society. And he
equally insists—indeed it is only the same point in another aspect—that
a given civil society is so far from being an agency for realising a code
of rights already framed and formulated in abstraction, that it is only in
and through his participation in the life of an actual society that an
individual, be his abstract hypothetical rights what they may, can ac-
quire any rights that are definite, substantial, and worth the possessing.
Hence the antithesis that the ‘abstract perfection’ of a right, such as the
right of self-defence, is its practical defeat. It is only a forcible way of
saying that the more perfectly any right, by process of abstraction, es-
capes from the limitations of concrete circumstances, the more are the
limitations which it must encounter in finding realisation in any given
actual social system. Similarly with the kindred assertion that every
man ‘surrenders’ or ‘abdicates’ the rights of uncovenanted man in be-
coming a member of a civil society. For this, too, is but another way of
saying that an absolutely unrestricted liberty of self-assertion is mani-
festly incompatible with the fact that any such impracticable liberty
must be ‘limited in order to be enjoyed’ by the members of a civil soci-
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The Political Philosophy of Burke/103

ety who must needs stand in limiting relations one to another.
Nor is this ‘surrender’ or ‘abdication’ to be deplored as if it were a

calamity. For the liberty that is surrendered is after all an empty, just
because it is a purely abstract liberty, and the liberty for which this is
exchanged is the liberty of enjoying all the liberties and rights of an
actual civil society. And it is these, these rights of the civil social man
and none other, that are the real concern of statesmen, legislators, judges,
and citizens.

For when the question, What are the legitimate rights of men? is
raised, not by abstract theorists, whose interest is speculative, but, as in
Burke’s day, by practical politicians who are dealing with the happiness
of an actual civil society, there are two widely divergent directions in
which an answer may be sought. If we take the one, we go to the dicta of
dogmatists, or to the codes, declarations, or preambles of constitutions
which these dogmatists inspire, and which simply set down the rights of
man as if they were a revelation that stood in need of no further exami-
nation and proof, and as if every descendant of Adam were defrauded of
his birthright, so long as one single right thus dogmatised is denied or
withheld. If we take the other, we follow the lead of the more cautious
and reflective minds, whose prime concern is the civil social man and
none other, and with whom it is a settled principle to refuse to accept
any claim whatever as a right, until by a scrutiny of human nature and
the social system with which they have to deal, they have satisfied them-
selves on the one hand that their fellowmen have the capacity to enjoy it,
and on the other that the enjoyment of it is consistent with the conditions
and the ends of the given society in which their lot is cast.

Needless to say that it is in the second of these directions we must
turn if we follow the lead of Burke. For from the many pages of his
invective against the radicalism of the rights of man there emerge two
articles of indictment which, if true, convict his adversaries of two inex-
cusable and blundering omissions. The one is that, in thinking so much
about man’s abstract rights, they did not think enough about his nature.
‘That sort of people,’ he says, ‘are so taken up with their theories about
the rights of man that they have totally forgot his nature.’175 In other
words, they dogmatised about rights when they had been better occu-
pied in studying the fitness of actual men to enjoy and use them. The
second impeachment is that, in their fanatical impatience to force their
cut-and-dried code of rights, their ‘little catechism of the rights of man,’
upon the world, they could not, or would not, stop to inquire if the

MacCunn, John. The Political Philosophy of Burke, Batoche Books, 2000. ProQuest Ebook Central,
         http://ebookcentral.proquest.com/lib/nottingham/detail.action?docID=3117717.
Created from nottingham on 2018-05-25 06:06:55.

C
op

yr
ig

ht
 ©

 2
00

0.
 B

at
oc

he
 B

oo
ks

. A
ll 

rig
ht

s 
re

se
rv

ed
.



104/John MacCunn

realisation of their programme was consistent with the fundamental facts
and conditions of the existing social order. ‘How,’ he asks, ‘can any
man claim, under the conventions of civil society, rights which do not so
much as presuppose its existence. Rights which are absolutely repug-
nant to it?’176 On both these points, as indeed must be already evident,
his own position is irreconcilably antagonistic. He thought he knew some-
thing about human nature, and one of the facts which he saw written on
its very forefront was endless inequality of powers, capacities, and
achievement, and, not least conspicuous, inequality in political capac-
ity. This alone was enough to demolish, in his eyes, the ‘monstrous
fiction’ of equality of political rights. It was against all reason to assert
that all men have a right to the franchise, if, by virtue of the imperfec-
tions that cleave to their human nature, ignorance, for example, or indif-
ference or absorption in toil, they were inherently incapable of exercis-
ing it. So far was it from being inconsistent, in his eyes, that many men
should enjoy civil rights and be denied political rights, that the enjoy-
ment of both by the multitude was in glaring contradiction to the pro-
nounced gradations between class and class and man and man, as these
are to be found in human nature all the world over. ‘Men,’ he roundly
declares, ‘ have no right to what is not reasonable, and to what is not for
their benefit.’177

A similar conclusion followed from his conception of society. Civil
government is not called into being as a mere instrument for realising
rights already possessed. It has a larger scope. It is ‘an institution of
beneficence.’ It is ‘made for the advantage of man.’178 And it fulfils this
beneficent task, not by a wholesale enactment of codes or declarations
of rights fashioned in abstraction for Utopia, but by the gradual realisation
of those conditions of civilised life which can be won only by degrees,
and by the labours of successive generations. Amongst these conditions
are some so fundamental, some which so manifestly lie upon the very
threshold of social well-being, that the happiness of a people demands
that they should be secured by law. Such are the ordinary civil rights of
a well-constituted state. But Burke does not limit his view to these. He
even goes so far as to venture, and to repeat, the sweeping assertion that
‘all the advantages for which civil society is established become man’s
right.’179 ‘Whatever each man can separately do,’ so he runs on in ex-
panding this dictum, ‘without trespassing on others, he has a right to do
for himself; and he has a right to a fair portion of all which society, with
all its combinations of skill and force, can do in his favour.’180 But hav-
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The Political Philosophy of Burke/105

ing said this, he is quick to add that the right to political power is an-
other matter. Conceivably, this too might be one of the advantages that
are rights. For this ‘right’ is not to be dogmatically and a priori repudi-
ated any more than dogmatically and a priori admitted. The whole ques-
tion is ruled by convention and convenience, and these are always con-
ditioned by circumstances. Yet two points emerge with perfect clear-
ness. The one, that in society as he conceives it, a share in political
power, authority, and direction, is not an essential; or (as he phrases it)
not one of ‘the direct original rights of man in civil society’: the other,
that in the particular civil societies which were more especially before
his eyes, France and England, the right to the franchise was, in his esti-
mate, so far from being an advantage, either to its possessor or to his
country, that it was much more likely to produce a social cataclysm.
Hence, as we have already seen, Burke is as firm in denying political
rights to all except the comparatively few who have the capacity for
exercising them, as he is in recognising the civil rights that are indis-
pensable for all. And his grounds for the denial are equally his grounds
for the recognition. Needless to repeat that they are not to be found in
his recognition of abstract natural rights. He admits, as always, that
these exist. But they appear only to make it evident how small a part
they play in settling what rights ought to be given, and what claims to
rights resisted, in the actual politics of civil societies. ‘The moment you
abate anything from the full rights of men each to govern himself, and
suffer any artificial positive limitation upon those rights, from that mo-
ment the whole organisation of government becomes a consideration of
convenience.’181 And what ‘convenience’ dictates—a thing most diffi-
cult to compute—is only to be determined in the light of a comprehen-
sive conception of the happiness of the people as an organic whole.

Burke’s attitude to abstract rights appears therefore to be this. He
explicitly affirms that abstract rights exist; he even specifies what some
of these purely abstract rights are (the right e.g. of self-defence). But he
sets little value upon any attempt to formulate these rights at length in a
code of rights applicable to all places and all times. He prefers to con-
centrate his attention upon such rights as can and ought to be enjoyed by
‘the civil social man, and no other.’ And the point he here insists upon is
that rights must always be relative to the human nature of the persons
who claim to enjoy them, and to the constitution of the social system in
which they are to be enjoyed. By doing this he shakes himself free from
the dogmatism of the authors of purely abstract codes of the rights of
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106/John MacCunn

man, and commits himself to the position that all rights with which
statesmen (as contrasted with theorists) are concerned, must be made
good by argument and proof. In this respect he is at one with Bentham.
For it is one of the most valuable features of both Bentham and Burke
that, as against the dogmatism of Paine and his allies, they insist on
proof. On the other hand, however, he escapes the untenable narrow-
ness of Bentham; for the existence of a right, as he conceives it, does not
rest on its legal enactment, nor even on the mere political utility that
justifies enactment in Benthamite eyes. Utility comes in: it comes in
inasmuch as the happiness of the people is recognised as the supreme
end. But as there neither is, nor ever can be, any such thing as the hap-
piness of a people which does not include the conservation of the pre-
scriptive experience of the past, and not least of prescriptive rights (which
were less than nothing to Bentham), it is obvious that the kind of proof
that would satisfy Bentham would not by any means satisfy Burke. He
is not minded to brush the past aside, nor count it as of no account that
a right has been long acknowledged and enjoyed. Nor is he in the least
disposed to regard the claim to a right not hitherto enjoyed (the right to
the franchise, for example) as either just or reasonable, in the absence of
proof that it could be grafted on the gradually developed organic unity
of the body-politic.

There is a sense in which this conservative caution in the handling
of rights is undoubtedly to be deplored. We have seen that Burke set
little value on the dogma of the rights of man, with its codes and decla-
rations. We have seen that, as against it, he concentrated his interest
upon the civil social man and no other. But there was nothing in either of
these things to have prevented him, had he been so minded, from giving
the world some general scheme of the rights to which human nature,
being what it is, might reasonably aspire under the normal conditions of
civilised social life. For, so far from being out of harmony with his
avowal that the centre of his interest was ‘the civil social man and no
other,’ such an enterprise would only have been a discourse on the rights
of the civil social man as he ought to be, and might hope to be, in the
gradual evolution of a nation’s life. It would, in other words, have been
a theory of social rights. Nor, with his insight into human nature and his
grasp of social conditions, was any man better fitted to execute such a
task. This, however, is but an idle wish. His hostility to abstraction in
any shape and form was too inveterate. His inclinations did not lie in
that direction. His career plunged him deep into the concrete and the
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The Political Philosophy of Burke/107

practical. And he had early developed a distrust of all plans and projects,
and still more of all theories divorced from immediate conditions of
place and time. Hence his relegation of all discussion of abstract rights
‘to the schools.’ Hence his refusal to discuss what is not rigorously
practical. Hence his disposition to rest on rights that are real, because
sanctioned by law, prescription, and consensus, in preference to the rights
that are still in the region of innovating claim and argument. Yet here, as
elsewhere, we meet the usual result. In arguing against theory he him-
self theorises, and in resisting the radical claim to this or that specific
right, he is led on to define the conditions upon which rights in general
ought to be conceded or withheld. Hence the fruitfulness of his pages
even for the reader whose interest in rights is purely theoretical. That
rights are not to be dogmatised but proved: that all discussion of rights
must recognise the nature of man and the constitution of civil society:
that the real (not the merely hypothetical) rights of man are not mysteri-
ous gifts of nature which the individual needs only to be born in order to
possess: that, on the contrary, they are ‘advantages,’ or (as we might
prefer to say) opportunities which the beneficent action of society and
government gradually wins for the members of a community, that each
may fulfil the duties of his station to man and to God: that if rights are
to be given, or denied, gift or denial must derive from the happiness of
the people as an organic whole: that no rights are to be more jealously
guarded than those which by ‘the discipline of nature’ have been woven
into the constitution of a people—these, with the reasons annexed, are
Burke’s legacy to the theorist about rights.

The value of the legacy, and not least the demand for proof, is unim-
peachable. It is so easy to call a desire, or even a greed, if only it be
sufficiently strong, or a claim if only it be sufficiently confident, a right
without its really being so, that a thinker in politics can hardly render a
more needed service than to point out the conditions which must be
satisfied before a demand, however passionately pressed, can become a
right that can justly be demanded. No student of Burke’s pages is likely
ever again to fall into the ‘anarchic fallacy,’ as Bentham dubbed it, of
confusing an inclination with a right. For to Burke, as to Bentham, all
rights, in so far as they are substantial,182 are not ultimate but deriva-
tive. Their justification is possible, not because they are original, self-
evident, incapable of further proof, but because they can be shown to be
conducive to the happiness of a people as this is construed in the light of
the facts and laws of human nature and social existence. Nor is it a bad
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