
Chapter 13

Torture, Evidence and Criminal 

Procedure in the Age of Terrorism: 

A Barbarization of the Criminal 

Justice System?

Dimitrios Giannoulopoulos

‘The most terrible event in my lifetime … has been that torture and violence have 

returned … and that in some countries people are even becoming accustomed to it.’1

These words, spoken in 1949, referred to practices occurring during a barbaric global 

confl ict of a scale never experienced until then. Unfortunately, one could use these 

exact words to describe the return of torture in the beginning of the new millennium. 

Of course, torture had not disappeared in the decades that followed WWII, as a 

quick look at the annual Amnesty International reports reveals. Nevertheless, since 

the 1960s, torture, often-present underground, was categorically rejected by public 

opinion and national governments alike. The painful experiences of the recent past 

had rapidly led to international consensus as to the incomparable evilness of torture 

and opened the way towards an international law framework of absolute protections 

against it. In that respect, the mere reopening of the debate regarding the potential 

legalization of some form of torture could be perceived as a retreat from universal 

human rights values. It is certainly a paradox discussing the lawful uses of a practice 

that has been globally condemned as both unlawful and immoral; a practice which 

‘may constitute the gravest violation of human dignity and consequently of human 

rights.’2

However, torture has been at the forefront of criminal procedure legal thinking 

since 9/11. In the United States, Alan Dershowitz, a prominent pro-civil liberties 

* I am very grateful to Professors Andrew Choo and Geoffrey Woodroffe for looking at 

an early draft and for their invaluable comments.

1 F. Cocks, Speech of 8 September 1949 before the Advisory Committee of the 

Council of Europe, Preparatory Works : ECHR, Tome I, pp. 38-40 cited by K. Simitsis, The
Prohibition of Torture and Other Forms of Inhuman or Degrading Treatment or Punishment 
in International Law, (Athens-Komotini, 1996), p. 33 (in Greek).

2 S. Perrakis, ‘Prologue’, in K. Simitsis, The Prohibition of Torture and Other Forms of 
Inhuman or Degrading Treatment or Punishment in International Law, p. 9.
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Warrior’s Dishonour224

Harvard Professor, has persistently3 made the case for the use of moderate torture 

under exceptional circumstances and advocated the introduction of judicial torture 

warrants. His highly controversial thesis, based on a ticking bomb hypothetical 

scenario, has sparked extensive response from other academics. Most were very 

critical of the idea of torture warrants, while some have rejected the possibility of 

resorting to torture, yet being unable to deny that in some cases it might be morally 

justifi ed to do so.4 This alone is suffi cient proof of the major impact that 9/11 had 

upon criminal procedure ideology. The imminence and intensity of the terrorist threat 

permitted the development of arguments which no one could have thought would be 

seriously debated at the dawn of the twenty-fi rst century.5

Moreover, this debate was not limited to the United States. For example, two 

Australian academics have recently developed a Dershowitz like ticking bomb 

scenario, agreeing ‘torture is permissible … where the evidence suggests that this is 

the only means … to save the life of an innocent person.’6 ‘Until recently it would 

have been hard to imagine there would be a widely-reported public debate on 

legalising the use of torture in Australia’, reported The Guardian,7 still it seems that 

everything is possible in the legal order after 9/11.

However, issues of torture have not arisen in the fi eld of a de lege ferenda 
academic debate only. On the contrary, post 9/11 there is also concrete evidence of 

offi cial endorsement and use of practices falling under torture. The United States 

have been at the focal point of criticism for resorting to torture. The images from Abu 

Ghraib prison are fresh in our memories. Abu Ghraib was not, however, an isolated 

example. The International Committee of the Red Cross found ‘US interrogation 

techniques’ in Guantanamo ‘involved uses of psychological and physical coercion 

3 Professor Dershowitz has been particularly active in advancing this argument through 

academic writing and the media. For analytical references to his newspaper articles and media 

appearances see S. Kreimer, ‘Too Close to the Rack and the Screw: Constitutional Restraints 

on Torture in the War on Terror’, U Pa J Const L, 6, 2003, p. 278, at p. 282, fn. 12. 

4 Kreimer, for example, develops a detailed argument on why torture cannot be 

condoned by the Constitution, while accepting at the end that there is room for debate as to 

whether an offi cial should violate the Constitution in case of a threat of mass devastation. See 

S. Kreimer, ‘Too Close to the Rack and the Screw: Constitutional Restraints on Torture in the 

War on Terror’, pp. 324-325.

5 The ticking bomb scenario was discussed by Bentham and other philosophers in the 

past. Nevertheless, it was not linked to the introduction of torture warrants. The argument 

for torture warrants was put forward in Israel by Professor Dershowitz himself, but rejected 

by the Supreme Court. Professor Derhsowitz wrote that ‘before September 11, 2001, no one 

thought the issue of torture would ever re-emerge as a topic of serious debate in this country.’ 

A. Dershowitz, Why Terrorism Works, (New Haven and London, 2002), p. 134. 

6 Excerpt from paper co-authored by Mirko Bagaric and Julie Clark. Forthcoming, San
Francisco Law Review. Cited by B. Briton, ‘The Open Embrace of Torture’, The Guardian, 1 

June 2005.

7 B. Briton, ‘The Open Embrace of Torture’.
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Torture, Evidence and Criminal Procedure in the Age of Terrorism 225

that were tantamount to torture.’8 The New York Times has also reported a pattern 

of physical and psychological coercion followed by American interrogators after 

9/11.9 Most revealing were the memoranda of the Offi ce of Legal Counsel in the 

Department of Justice, which justifi ed the use of torture in violation of international 

and United States law.10 Likewise, the method of rendition, otherwise known as the 

sending of US ‘detainees to third nations where they are subjected to interrogations 

employing torture or other illegal techniques’,11 offers proof of offi cial approval 

of torture. Vice-President Dick Cheney’s recent proposal ‘to allow Government 

agencies outside the Defense Department to mistreat and torture prisoners as long 

as that behaviour was part of counter-terrorism operations conducted abroad and 

they were not American citizens’12 confi rms, in the most emphatic way possible, US 

interest in rendition and torture. On this side of the Atlantic, the English Court of 

Appeal held that evidence obtained by torturing third parties abroad could be used 

in trial.13 There are also reports according to which Britain’s security agencies have 

relied on evidence possibly obtained by torturing detainees held in secret prisons 

abroad.14

Thus, it can be seen that post 9/11 there is a revived interest in the use of torture. 

In the light of the extraordinary circumstances of the ‘war on terror’, this interest 

could lead to a minimization of the absolute prohibition against torture. An important 

distinction needs to be drawn here. It is mainly the use of torture as a means of 

prevention rather than a means of establishing criminal liability that has been the 

subject of this modern debate on the legal use of torture. The latter has been a classic 

topic of the law of evidence and criminal procedure. The former was a practice 

unthinkable in the recent past and interest in it must be a consequence of a new 

8 Emphasis added. J. Crook, ‘Contemporary Practice of the United States Relating to 

International Law’, Am. J. Int’L L., 99, p. 264.

9 D. Van Natta Jr. et al., ‘Threats and Responses: Interrogations ; Questioning Terror 

Suspects in a Dark and Surreal World’, The New York Times, 9 March 2003, at A1 cited by 

A. Dershowitz, ‘The Torture Warrant: A Response to Professor Strauss’, NYL Sch L Rev, 48, 

2003-4, p. 275, at p. 286.

10 See Economist, ‘The Bush Administration and the Torture Memo: What on Earth 

Were They Thinking?’, 19 June 2004, vol. 371, issue 8380; R. Goldman, ‘Trivializing Torture: 

The Offi ce of Legal Counsel’s 2002 Opinion Letter and International Law Against Torture’, 

Human Rights Brief, 12, 2004, p.1; S. Murphy, ‘Executive Branch Memoranda on Status and 

Permissible Treatment of Detainees’, Am. J. Int’L L., 98, 2004, p. 820; Time, ‘Redefi ning 

Torture’, 21 June 2004, vol. 163, issue 25, p. 49. 

11 J. Addicott, ‘Into the Star Chamber: Does the United States Engage in the Use of 

Torture or Similar Illegal Practices in the War on Terror’, Kentucky Law Journal, 92, 2004, p. 

849, at p. 853.

12 Editorial, ‘Legalized Torture, Reloaded’, The New York Times, in Le Monde, Sélection
hebdomadaire de New York Times, 5 November 2005, p. 2. 

13 A and Others v Secretary of the State for the Home Department [2004] EWCA Civ 

1123; [2005] 1 WLR 414.

14 S. Grey, ‘US Accused of Torture Flights’, The Times, 14 November 2004; D. McGrory, 

‘Britain Turns to Torture Evidence’, The Australian, 3 August 2005.
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Warrior’s Dishonour226

way of global thinking in relation to counter-terrorism and national security. Both, 

however, are continuously shaped by recent evolutions in the fi eld of terrorism.

The Marginalization of Evidentiary Restrictions Related to Torture

The law of criminal evidence imposes certain restrictions on the use of unlawfully 

obtained evidence in trial. Nonetheless, since 9/11 alternative procedures for terrorist 

offences have often substituted for normal criminal proceedings. This of course meant 

that evidentiary restrictions that are standard in criminal trials would not apply to 

cases of terrorism falling outside the criminal justice system. Recent developments 

in the United States and England allowing for more access to evidence obtained 

under torture illustrate this point. Before looking at such developments, I will refer 

briefl y to evidentiary restrictions on the use of evidence obtained by torture. 

Legal history is replete with examples of judicial torture to extract confessions 

from the defendant.15 Nevertheless, since the eighteenth century, the common law 

imposed that ‘involuntary confessions … be excluded from evidence’,16 as they were 

considered ‘untrustworthy testimony’.17 Confessions obtained by oppression, which 

included torture, were deemed involuntary18 and were subject to exclusion.

The common law rule applying to confessions obtained by oppression and 

torture was progressively transformed into specifi c exclusionary rules. In the United 

States, where police interrogation during the fi rst third of the twentieth century was 

marked by the extensive use of the ‘third degree’,19 the Supreme Court developed 

the due process voluntariness test before taking the more drastic step of the Fifth 

Amendment automatic exclusionary rule,20 a constitutional rule21 imposing the 

exclusion of confessions obtained as a result of a failure to administer the Miranda
warnings.22 The Supreme Court believed these warnings were necessary to counteract 

15 See, for example, J. Langbein, Torture and the Law of Proof, (Chicago, p. 1977).

16 A. Choo, Evidence, Text and Materials, (1998), p. 373.

17 Expression used by Wigmore, Evidence, (1940), § 882, p. 246, cited by W. Ritz, 

‘Twenty-Five Years of State Criminal Confession Cases in the U.S. Supreme Court’, 

Washington and Lee Law Review, 19, 1962, p. 35, at p. 43.

18 See Callis v Gunn [1964] 1 QB 495, 501; R. v Prager [1972] 1 WLR 260, 266 cited 

by A. Choo, Evidence, Text and Materials, p. 373, fn. 10.

19 The ‘third degree’ was synonymous to ‘prolonged interrogation, possibly accompanied 

by force or threats of force.’ W. White, Miranda’s Waning Protections, Police Interrogation 
Practices After Dickerson, (2002), p. 14. See, also, Note, ‘Judicial Torture Via the Third 

Degree’, North Carolina Journal of Law, 1, 1904, p. 251. 

20 See Miranda v. Arizona, 384 U.S. 436 (1966).

21 As recently reaffi rmed in Dickerson v. United States, 520 U.S. 428 (2000).

22 According to Miranda warnings ‘prior to any questioning, the person [in custody or 

otherwise deprived of his freedom of action] must be warned that he has a right to remain 

silent, that any statement he does make may be used as evidence against him, and that he has a 

right to the presence of an attorney, either retained or appointed.’ Miranda v Arizona, op. cit.,
p. 444.
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Torture, Evidence and Criminal Procedure in the Age of Terrorism 227

the coercion and intimidation inherent in police interrogation23 and thus protect the 

right against self-incrimination. It goes without saying the admission of evidence 

obtained under torture violates the right against self-incrimination and is blocked by 

the Fifth Amendment exclusionary rule.24

Under English law, s.76(2) of the Police and Criminal Evidence Act 1984 (PACE 

1984) prohibits the admission of evidence obtained by torture or other oppressive 

conduct or simply by conduct likely to render a confession unreliable. Confessional 

evidence can also be excluded, even when s.76(2) does not apply, on the basis of the 

general discretion to exclude unlawfully obtained evidence, the admission of which 

would have an adverse effect upon the fairness of the proceedings.25

Thus, in both England and the United States there are specifi c rules of evidence 

prohibiting the use in trial of evidence obtained under torture. Yet, these rules have 

no effect outside the criminal trial. It is particularly worrying then that in the ‘war 

on terror’ criminal proceedings are occasionally bypassed. Resorting to immigration 

proceedings for the purpose of detaining suspected terrorists has become standard 

practice. In such proceedings, the detainee is stripped of the constitutional rights 

she normally enjoys in a criminal trial. This may explain why immigration law 

has been an important tool in the fi ght against terrorism, facilitating the detention 

of suspects whom it would have been impossible to detain, or detain for a long 

period of time, under routine criminal justice standards.26 Given that the evidentiary 

restrictions mentioned above are mainly relevant to criminal conviction rather than 

mere detention, these evidentiary restrictions will be considerably marginalized if 

the government’s objective or priorities shift from criminal conviction to detention, 

and there are indications of such a policy shift post 9/11.

The focus on immigration proceedings and detention may result in the 

indirect marginalization of evidentiary restrictions. On other occasions, though, 

a more straightforward approach, exposing clear governmental uneasiness with 

standard evidentiary restrictions, is taken. For example, the Military Commission 

Order Number 1 of 21 March 2003, detailing the procedures for trial by Military 

Commissions in Guantanamo, adopted a probative value test of admissibility, 

allowing for the use of any evidence available to the Prosecution, regardless of the 

conditions under which that evidence was obtained.27

The war on terror can, therefore, lead to a substantial marginalization, either 

direct or indirect, of evidentiary restrictions. Such restrictions can be undermined 

in a subversive manner too. The practice of rendition is a characteristic example 

23 For the proposition that ‘the atmosphere and environment of incommunicado 

interrogation … is inherently intimidating’, see Miranda v Arizona, op. cit., p. 383.

24 See E. Griswold, The Fifth Amendment Today, (1955) cited by M. Strauss, ‘Torture’, 

NYL Sch L Rev, 48, 2003-4, p. 201, at p. 244, fn. 152.

25 S. 78 PACE 1984.

26 In that regard, see M.B. Sheridan, ‘Immigration Law as Anti-Terrorism Tool’, 

Washington Post, June 13, 2005, p. A01.

27 For the text of the Military Order see: http://www.defenselink.mil/news/Mar2002/

d20020321ord.pdf.
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Warrior’s Dishonour228

of the latter. According to repeated media reports, the United States intelligence 

services relied extensively on this method after September 11.28 In that way, the 

intelligence services may have aimed to extract confessions from terrorist suspects 

that they could have never obtained lawfully through police interrogation subject to 

evidentiary restrictions of constitutional nature. Since Bill of Rights constitutional 

guarantees do not have extra-territorial effect,29 the aforementioned services could 

be using rendition to get round such guarantees. Thus, rendition fl ies in the face of 

constitutional prohibitions regarding the use of torture, demonstrating how far from 

the Constitution the government is willing to go in order to achieve its objectives.

The Court of Appeal in England legitimated a similar practice. It held that the use 

of evidence by torturing third parties abroad is admissible, if there is no participation 

of UK authorities in the obtaining of this evidence.30 The reasoning was quite 

complex. First, the Court of Appeal held ‘it is an abuse of process for the State to rely 

in any form of judicial process on the evidence of a third party or a defendant that 

has been obtained by torture in which the United Kingdom is implicated no matter 

how grave the emergency.’31 However, it also accepted that ‘the abuse of process 
jurisdiction does not arise if the United Kingdom authorities had nothing to do with 
the torture’32 and when the evidence was not obtained from the accused. At the same 

time, it held that if evidence was obtained by torturing the accused, it should be 

barred independently of whether the UK authorities were implicated or not.

28 According to the account of a US diplomat ‘after September 11, these sorts of 

movements have been occurring all of the time.’ ‘It allows us,’ he said, ‘to get information 

from terrorists in a way we can’t do on US soil.’ Some CIA operatives say: ‘Let others use 

interrogation methods that we don’t use.’ For the above, see A. Dershowitz, Why Terrorism 
Works, pp. 138, 151. For the practice of rendition, see also D. Priest and B. Gellman, ‘US 

Decries Abuse but Defends Interrogations; “Stress and Duress” Tactics Used on Terrorism 

Suspects Held in Secret Oversees Facilities’, The Washington Post, 26 December 2002, at 

A1 cited by J. Addicott, ‘Into the Star Chamber: Does the United States Engage in the Use 

of Torture or Similar Illegal Practices in the War on Terror’, p. 853. The New York Times 

has also described the existence of such a practice. See D. Van Natta Jr. et al., ‘Threats and 

Responses : Interrogations; Questioning Terror Suspects in a Dark and Surreal World’, at A1. 

Finally, there are even more shocking reports regarding the ‘rendition’ of terrorist suspects 

unlawfully arrested by CIA agents on the soil of European countries unwilling to co-operate 

with the United States, and references to secret CIA detention centres in Europe and other 

parts of the world. See Amnesty International, Report, United States of America/Yemen: 
Secret Detentions in CIA Black Sites, November 2005; C. Whitlock, ‘Europeans Probe CIA 

Role in Abductions: Terror Suspects Possibly Taken to Nations that Torture’, The Washington 
Post, 12 March 2005; M. Gawenda, ‘An Inhuman Disgrace’, The Age, 8 August 2005.

29 United States v. Verdugo-Urquidez, 494 U.S. 259 (1990).

30 A and Others v. Secretary of the State for the Home Department [2004] EWCA Civ 

1123; [2005] 1 WLR 414.

31 See Noticeboard, ‘Evidence Supplied by a Foreign State Which May Have Been 

Obtained Under Torture – United Kingdom (England)’, International Journal of Evidence & 
Proof, 9, 2005, p. 55.

32 Ibid.
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Torture, Evidence and Criminal Procedure in the Age of Terrorism 229

In summary, the Court’s answer to the problem of admissibility of evidence 

obtained by torture was far from being clear and straightforward. As Deirdre Dwyer 

very interestingly observed:

the court’s conclusions would appear to create grades of admissibility of evidence obtained 

under torture, based on the degree of separation from the court of the perpetrator, the 

victim and the information. A confession obtained from the accused under torture by the 

prosecution stands at one end of the scale, and evidence obtained as a result of torture of 

a third party by a foreign power stands at the other.33

In reaching the above conclusions, the Court of Appeal turned ‘a blind eye to torture by 

the United Kingdom’s allies, and to any possible complicity by the United Kingdom 

in that torture.’34 Commentators described these conclusions as ‘rather shocking’35

and ‘surprising’,36 and rightly so. With all due respect, the decision seems detached 

from the realities associated with the ‘war on terror’. The extradition of suspects to 

be tortured abroad is a realistic prospect. There are strong indications that it is widely 

used by the United States. Yet the Court of Appeal failed to put a disapproval stamp 

on the use of evidence obtained under torture abroad. The great risk of unfairness to 

the defendant who is confronted with evidence obtained by the torturing of a third 

party that he cannot cross-examine, the potential unreliability of such evidence as 

well as the effect that judicial condoning of torture can have upon the integrity of 

the criminal justice system should have allowed the Court of Appeal to send a strong 

condemnatory message. It is therefore hoped that the House of Lords will dissociate 

the English judiciary from judicial torture.

To sum it up, the use of alternative proceedings to try terrorist offences and the 

use of methods like rendition or torturing third parties abroad to obtain confessions 

and information against suspected terrorists are indications of disrespect towards 

fundamental evidentiary restrictions and traditional criminal justice guarantees. 

They simply demonstrate there are no constitutional or fair trial boundaries that 

cannot be exceeded in the ‘war on terror’. They show that the ends, no matter 

how appalling, justify the means. In practical terms, evidence obtained by torture 

could now be admitted in criminal trials in both the United States and England, 

if obtained abroad under specifi c circumstances, while its use in immigration and 

other non-criminal proceedings also falls outside the scope of the exclusionary rules. 

Developments since 11 September may thus pinpoint particular hostility on the part 

of the executive towards evidentiary restrictions regarding the use of unlawfully 

obtained evidence. One could therefore say we might be moving de facto towards 

33 D. Dwyer, ‘Closed Evidence, Reasonable Suspicion and Torture: A and Others v. 
Secretary of State for the Home Department’, International Journal of Evidence & Proof, 9, 

2005, p. 126, at p. 131. 

34 Ibid.

35 B. Dickson, ‘Law Versus Terrorism: Can Law Win’, EHRLL, 1, 2005, p. 12, at p. 27.

36 A. Mukherjee, ‘Court of Appeal – Special Immigration Appeals Commission: 

Admissibility of Evidence Obtained by Torture’, JoCL, 69, 2005, p. 16. 
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Warrior’s Dishonour230

new procedural standards for terrorist offences that, amongst other things, would 

also make accessible in trial all available evidence, regardless of the way in which 

it was obtained. This movement is implicit in the marginalization of evidentiary 

restrictions described above. It becomes much more obvious in the debate about the 

legal use of torture to prevent the commission of terrorist offences.

Judicial Torture to Prevent the Commission of Terrorist Offenses

In the wake of 11 September, the much-discussed academic exercise of the ‘ticking 

bomb’ scenario re-emerged. One could assume that it was the heightened risk of a 

ticking bomb situation actually occurring that sparked the debate about the authorized 

use of torture in such circumstances. This may explain how the classic ticking bomb 

scenario was connected with the idea of judicial torture warrants, which will be the 

focus of this chapter.

In his infl uential book Why Terrorism Works, Alan Dershowitz advocates the 

introduction of torture warrants that would permit the torturing of a suspected 

terrorist in a ticking bomb case. He refers to three versions of the ticking bomb 

scenario. In all three of them, a suspected terrorist is held by the police. The police 

know he has planned a terrorist attack and the attack is imminent. The suspect will 

not reveal details of the attack that could prevent it from taking place and the only 

available means is the infl iction of torture to make him talk. The question is whether 

the interrogators should be allowed to infl ict torture under such circumstances.

In these three versions, the calculated damage is different. In one of them, bombs 

planted across city buildings will explode.37 The second refers to the attack of 9/11. 

In the third one, a nuclear bomb is set to explode killing hundreds of thousands of 

people. All three attacks are imminent, but in the fi rst version the bomb will explode 

within the next 24 hours, in the second the attack appears to be imminent, while 

there is no precision as to the imminence of the attack in the third version. It is 

equally uncertain that the suspect knows about the location of the bomb in one of 

the scenarios. In another, the interrogators are not sure torture will work. In spite of 

these differences, Dershowitz gives an unexceptional answer to the ticking bomb 

dilemma. He argues that under such circumstances ‘the simple cost-benefi t analysis 

for employing … non-lethal torture seems overwhelming: it is surely better to infl ict 

non-lethal pain on one guilty terrorist who is illegally withholding information 

needed to prevent an act of terrorism than to permit a large number of innocent 

victims to die.’38 Having resolved the ‘choice of evils’ dilemma, he then goes on to 

make the case for the legalization of torture through the use of judicial warrants. 

37 This is the scenario developed by philosopher M. Walzwer, ‘Political Action: The 

Problem of Dirty Hands’, Philosophy and Public Affairs, 1973. Alan Dershowitz starts his 

ticking bomb discussion with this version. A. Dershowitz, Why Terrorism Works, p. 140.

38 A. Dershowitz, Why Terrorism Works, p. 144.
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Torture, Evidence and Criminal Procedure in the Age of Terrorism 231

Under such a system, torture would be authorized only if judges found compelling 

evidence obliging them to issue a warrant.39

Unfortunately, Dershowitz offers no further enlightenment as to the exact nature 

of the circumstances that would justify issuing a torture warrant. As the three ticking 

bomb variations mentioned above show, these circumstances could cover very wide 

ground. Damage, imminence, amount of information possessed by the suspect, 

alternatives to torture, chance of success if torture infl icted and degree of offi cials’ 

certainty about all the above are amongst the factors that one should need to explore 

before being able to advocate the implementation of torture warrants. Otherwise, 

the ‘slippery slope’ effect cannot be avoided. Dershowitz recognizes the problem 

with the slippery slope argument, but simply argues that ‘an appropriate response 

… is to build in a principled break.’40 He does not go into the details of such a 

principled break though. Doing so could have been fatal for his argument. In that 

regard, Strauss was right to observe that ‘numerous questions arise that make it 

impossible to even determine the exact scenario Dershowitz imagines.’41 The factors 

mentioned above could account for unlimited variations of what could be labelled 

a ticking bomb scenario. Therefore, one could argue that the ticking bomb scenario 

is misleading.42 It is used in order to make the case for torture warrants, while, in 

reality, it is practically impossible to defi ne when such warrants could be issued.

To base the introduction of torture warrants on the ticking bomb scenario is thus 

certainly problematic. There is substantial asymmetry between the two main elements 

of the argument. In particular, there is no logical connection between the answer to 

the problem of what should happen in a ticking bomb situation and the proposed 

solution of the legalization of torture as a means of prevention. Just because it might
be justifi ed to use torture under truly exceptional circumstances, it does not follow 

that the judicial system should authorize the infl iction of torture. There is much 

ground to be covered and many obstacles to be overcome before one could achieve 

a successful transition from the ticking bomb to torture warrants.43

Dershowitz attempts such a transition through accountability. Despite extensive 

reference to the ticking bomb scenario, his main preoccupation is not with the 

situation described under this scenario, but mainly with the fact that torture is being 

infl icted underground anyway. As he notes himself, the torture debate ‘is not so 

much about the substantive issue of torture, as it is over accountability, visibility, 

39 Ibid., p. 158.

40 Ibid., p. 147.

41 M. Strauss, ‘Torture’, p. 265.

42 As Clive Stafford Smith noted, the ticking bomb is ‘a myth used to justify a nightmare’. 

C. Stafford-Smith, ‘Torture is Rife Because our Leaders Encourage it’, The Independent, 26 

February 2005.

43 As Bob Brecher argues, ‘the individual responses to such moral dilemmas [the 

ticking bomb scenario dilemmas] are one thing, the required professionalization of torture 

quite another.’ B. Brecher, ‘Torture is Always an Evil Option’, The Times Higher Education 
Supplement, 18 June 2004, p. 15.
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and candour in a democracy that is confronting a choice of evils.’44 He believes that 

‘at least moderate forms of non-lethal torture’ ‘are in fact being used by the United 

States … today.’45 He wants to see this phenomenon eclipse and believes that ‘a 

formal requirement of a judicial warrant as a prerequisite to non-lethal torture would 

decrease the amount of physical violence directed against suspects.’46

Again, one can identify the irrationality of connecting the ticking bomb situation 

with torture warrants. The former is an extreme situation of high visibility that 

‘almost certainly, will never happen.’47 The latter are theoretically contemplated as 

an appropriate response to torture that is widespread and happening below public 

visibility. On top of that, the accountability-based argument for torture warrants 

would be problematic even if it were not associated with the ticking bomb scenario. 

No matter how noble the objective of fi ghting torture that occurs secretly, the method 

proposed to achieve this objective is unreasonable. If the problem is that torture 

goes unchecked, then the discussion should be about how to identify torture and 

punish the offenders accordingly. If the main objective is to diminish torture, it is 

paradoxical to suggest that torture is legalized. Instead, additional safeguards should 

be provided so that we can prevent torture from infecting the criminal justice system. 

Dershowitz’ effort to enhance accountability for police conduct during interrogation 

should be applauded. It is the means he has chosen in his effort to do so that is 

questionable.

It is submitted here there are viable accountability and control alternatives to a 

degrading endorsement of torture. Video and audio recording of police interrogation, 

extensively used in England and recently introduced in France, is one of them. A 

more active role for legal counsel during interrogation is another. The conduct 

of interrogation under the strict control of a judicial offi cer, which is common in 

European continental legal systems, is alien to common law interrogation practice, 

but should be seriously considered if elimination of judicial torture is to be realistically 

attempted. A harsher stance should be equally taken in regard to criminal punishment 

or civil liability of offi cers convicted of torture. Finally, there could be guarantees 

external to the criminal justice system, like the institution of an independent ‘Police 

Ombudsman’ with enhanced power to control the conduct of police investigation 

in accordance with constitutional and other procedural guarantees, to report 

on any violations identifi ed, and to take an active role in the related disciplinary 

proceedings. Therefore, it is possible to achieve police accountability without 

adopting undemocratic methods such as torture. Torture should not even be seen as a 

last resort to enhance accountability, let alone be presented as the sole possibility in 

that direction when other possibilities have not been explored.

It has been demonstrated above, fi rst, that the ‘ticking bomb’ scenario is 

irrelevant to the discussion about ‘torture warrants’ and second, that the objective 

44 A. Dershowitz, ‘The Torture Warrant: A Response to Professor Strauss’, p. 279.

45 Ibid., p. 277.

46 A. Dershowitz, Why Terrorism Works, p. 158.

47 See M. Strauss, ‘Torture’, p. 270.
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of accountability cannot legitimate judicial torture. The more general case against 

judicial torture as an interrogation tool to prevent terrorist offences will now be 

made.

The success of the hypothetical ‘ticking bomb’ scenario is based on a utilitarian 

argument according to which the benefi ts of infl icting torture in a particular case far 

outweigh the costs of omitting to do so. Jeremy Bentham made a utilitarian argument 

for torturing one person when this would save the innocent lives of a hundred 

persons48 and Dershowitz built on that, saying torture would certainly be ‘justifi ed 

to prevent the murder of thousands of innocent civilians in the ticking bomb case.’49

This is indeed a very strong argument that cannot and most probably would not be 

neglected, if such a scenario were to arise in reality. Nevertheless, this is far from 

justifying the introduction of torture warrants.

First of all, the utilitarian argument has no limits. If a cost-benefi t analysis can 

lead to the legalization of torture to save thousands of lives, or hundreds of lives, why 

not legalize it to save dozens of lives, or to save the life of one innocent person rather 

than protect the bodily integrity and human dignity of one allegedly guilty person? 

Or, why not use torture upon an innocent person to save the lives of thousands/

hundreds/dozens of innocent persons or simply the lives of two innocent persons? 

Answers to these questions become incredibly complex as different variations are 

presented. One could keep on imagining similar situations, since the legalization of 

torture to prevent a terrorist attack would open Pandora’s box. The problem is that 

the ‘ticking bomb’ scenario was stated in a way that would make the case for the 

use of torture as plausibly as possible. Yet, there are innumerable ‘ticking bomb’ 

scenarios where the use of torture would be highly contested, if not categorically 

rejected.

More importantly, criminal procedure, even in its most basic format, is not 

compatible with an ‘ends justify the means’ ideology that is inherent in the utilitarian 

argument behind the ticking bomb scenario. One could refer to the German Supreme 

Court, which stated ‘there is no principle in criminal procedure law according to 

which any means can be used in the pursuit of truth.’50 In fact, criminal procedure is 

the exact opposite of ‘ends justify the means’ ideology, since it most often involves 

restricting the means available to the police or the prosecution service in order to 

protect values alien to accurate adjudication and conviction of the guilty.51 Likewise, 

one should not forget it is ‘ends justify the means’ reasoning that underlies terrorist 

activity anyway: the acceptance that the infl iction of death upon innocent persons is 

a justifi able means in the direction of achieving certain political or fi nancial ends. 

Accepting the use of torture to achieve a certain objective, no matter how worthy 

48 See W. Twining – P. Twining, ‘Bentham on Torture’, Northern Ireland Legal Quarterly,

1973, p. 347 cited by A. Dershowitz (2002), Why Terrorism Works, p. 143.

49 A. Dershowitz, Why Terrorism Works, p. 143.

50 BGHST, tome 14, p. 365. 

51 For a very interesting description of such values, see A. Ashworth, Human Rights, 
Serious Crime and Criminal Procedure, (London, 2002), p. 9 ss.
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that might be, would make states living under the terrorist threat no different from 

the terrorists,52 it would cause these states to lose their ‘moral high-ground in the 

battle against terrorism.’53 Yet, maintaining moral legitimacy when fi ghting the ‘war 

on terror’ is of fundamental importance.

In addition to that, a Western democracy openly legitimating torture would set a 

very poor example for others to follow.54 If torture warrants were introduced in the 

democratic United States, what could stop African or Middle-Eastern dictatorships 

from using torture? To take this further, one could refer to the coordinated effort in 

the United States to dignify the war in Iraq by stressing the benefi ts of the ongoing 

democratization process. Endorsing torture back home while ‘fi ghting for democracy’ 

in Iraq is hypocritical. The United States and any other country fi ghting the ‘war on 

terror’ have to adopt a sincere democratic policy, if they are to persuade the rest of 

the world about their democratic agenda.

The endorsement of torture would not only send a self-contradictory message 

to the world, but to the police as well. The exclusionary rule, for example, serves 

to deter police from resorting to unlawful conduct. Torture warrants would send the 

confl icting message that police can, under specifi c circumstances, apply torture, let 

alone adopt other coercive methods.

Likewise, there are important side-effects to the legalization of torture that 

have been generally neglected in the relevant debate. By using torture, we might 

be running the risk of new and more violent attacks by terrorist groups willing to 

avenge the infl iction of torture upon their members as well as to demonstrate their 

determination to achieve their objectives. Furthermore, we might be making martyrs 

out of tortured terrorists, thus helping the existing terrorist groups generate new 

breeds of terrorists all over the world.55 In addition to that, as the London attacks 

equally prove, we already face a new breed of suicide bombers. Using torture could 

only make it more likely that suicide bombings will become standard, as terrorist 

groups might think the potential infl iction of torture could lead police authorities 

directly to them. Finally, from another perspective, there is the serious risk of 

‘police laziness’. Allowing the police to apply a prima facie very effi cient means 

of interrogation like torture might dissuade them from using less effi cient means of 

interrogation, like acceptable police trickery and promises, or from making the effort 

to achieve cooperation with the terrorist in exchange for potential benefi ts.

It has to be underlined here that the above arguments mainly go against the 

implementation of ‘torture warrants’, rather than the ticking bomb scenario itself. 

52 See also J. Addicott, ‘Into the Star Chamber: Does the United States Engage in the 

Use of Torture or Similar Illegal Practices in the War on Terror’, p. 911.

53 O. Gross, ‘Are Torture Warrants Warranted? Pragmatic Absolutism and Offi cial 

Disobedience’, Minn. L. Rev., 88, 2004, p. 1481, at p. 1505.

54 See, in that respect, B. Boutros-Ghali, ‘US Torture Sets Back Cause of Human Rights 

in Arab World’, New Perspectives Quarterly 21(3), 2004, p. 9. 

55 As Boutros Boutros-Ghali observes, photos from Abu-Ghraib ‘are a gift to Al-Qaeda 

and to other terrorist groups that will be formed in the future’. See B. Boutros-Ghali, ‘US 

Torture Sets Back Cause of Human Rights in Arab World’, p. 9.
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Torture warrants could lead to the standardization of torture. A state could suffer 

the loss of its moral legitimacy or send the wrong message to the world about its 

adherence to democratic principles if seen as generally endorsing torture, and not 

so much if seen as only replying to an emergency situation of extreme gravity 

threatening its existence, like in an apocalyptic nuclear bomb scenario. Likewise, 

there would need to be a pattern of torturing suspected terrorists before any side 

effects might occur.

The paradoxical nature of the torture debate compels one to focus on such 

policy considerations as mentioned above. As a result of post 9/11 utilitarian legal 

thinking, one is forced to demonstrate that legitimating the infl iction of torture 

would be disastrous on a practical level. On a normative level, one would not need 

to do this though. The legal prohibitions against torture are overwhelming. From a 

national law perspective, constitutional charters in nearly every civilized nation in 

the world unexceptionally condemn torture. The use of torture is equally described 

as a serious criminal offence worldwide. It is in international law though one fi nds 

a complete framework of categorical prohibitions of torture.56 In fact, unlike other 

international human rights, there is no deviation from the right against torture, not 

even in times of war or public emergency.57 The right is absolute. Therefore, given 

that the legal argument against torture is so strong, the torture debate raises very 

important questions about our commitment to the rule of law. The mere fact that 

this chapter needed to concentrate on policy considerations rather than an analysis 

of the law proves that in the ‘war on terror’ we have long crossed the limits of 

legality. This chapter simply adds that we now seem equally prepared to overstep the 

boundaries of reason, alienating ourselves from the core humanistic values we have 

long cherished and fought for.

Judicial Torture and Legal Evolutions after 11 September

If the criminal justice policy and legal arguments against torture warrants are so 

compelling, it is very perplexing that distinguished authors advocate their introduction, 

and equally problematic that others simply consider them an ‘unfortunate necessity’58

in the ‘war on terror’. To achieve a better understanding of the roots of the debate, 

it thus becomes indispensable to examine judicial torture against the background of 

criminal procedure evolutions after 9/11.

56 Article 5 Universal Declaration of Human Rights; Article 7 International Covenant on 

Civil and Political Rights; Article 3 European Convention on Human Rights; Article 4 Charter 

of Fundamental Rights of the European Union; Article 5(2) American Convention on Human 

Rights; Article 5 African Charter on Human and Peoples’ Rights; UN Convention Against 

Torture.

57 In that respect, see, for example, article 15 ECHR. See also J. van der Yver, ‘Torture 

as a Crime under International Law’, Albany Law Review, 67, 2003, p. 427, at p. 453.

58 See, for example, S. Levinson, ‘Precommitment and Postcommitment: The Ban on 

Torture in the Wake of September 11’, Texas Law Review, 81, 2003, pp. 2048-9.
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Anti-terrorism legislation introduced in the United States and England in the wake 

of 9/11 led to serious compromise of fundamental human rights values inherent in 

the rights-based theory of the criminal process.59 Fundamental guarantees like the 

right against unreasonable search and seizure or against electronic surveillance in 

violation of the right to privacy, the right against self-incrimination and the right to 

counsel or the presumption of innocence, to name but a few, were severely curtailed. 

This was parallel to a signifi cant undermining of judicial control within the criminal 

process. Moreover, post 9/11 there was heavy reliance on detention without trial and 

a general trend of dealing with terrorist cases outside the criminal justice system. 

In the limited cases where criminal proceedings were opened, one could observe 

a considerable number of exceptions alien to the criminal trial, like limited access 

to evidence and witnesses. Likewise, such criminal proceedings were often taking 

place under the threat of a stay, followed by a possible transference of jurisdiction to 

military commissions, if things did not evolve well for the prosecution.

Therefore, one debating judicial torture should take into account that after 9/11 

the criminal justice system saw many innovations previously unimaginable and 

in stark contrast to a human rights approach towards criminal process values. For 

example, secret searches (sneak and peak), introduced with the USA PATRIOT 

Act,60 constituted a serious violation of the Fourth Amendment. Likewise, extended 

surveillance possibilities in both England and the US were not blocked by the right 

to privacy.61 Another example from US law was the Attorney-General’s Regulation 

permitting the monitoring of attorney-client communications,62 which was a 

serious breach of the fundamental constitutional right to counsel under the Sixth 

59 For reviews of such legislation, see H. Fenwick, ‘The Anti-Terrorism, Crime and 

Security Act 2001: A Proportionate Response to 11 September?’, Modern Law Review,

65, 2002, p. 724; C. Harding, ‘International Terrorism: The British Response’, Singapore 
Journal of Legal Studies, 2002, p. 16; P. Heymann, ‘Civil Liberties and Human Rights in the 

Aftermath of September 11’, Harvard Journal of Law & Public Policy, 25, p. 440; D. Suchar, 

‘Panel Discussion – The USA PATRIOT Act and the American Response to Terror: Can We 

Protect Civil Liberties After September 11?’, American Criminal Law Review, 39, p. 1501; A. 

Thomas, ‘September 11th and Good Governance’, Northern Ireland Legal Quarterly, 53(4), 

p. 366; A. Tomkins, ‘Legislating Against Terror: the Anti-Terrorism, Crime and Security Act 

2001’, Public Law, 2004, p. 205.

60 Article 213 PATRIOT Act. Nevertheless, Congress later revisited this provision and 

proceeded to indirect abolition. See The New York Times, ‘House Takes Aim at Patriot Act 

Secret Searches’, 22 July 2003.

61 See J. Evans, ‘Hijacking Civil Liberties: The USA PATRIOT Act of 2001’, Loyola
University of Chicago Law Journal, 2002, p. 933; S. Rackow, ‘How the USA PATRIOT 

Act Will Permit Governmental Infringement Upon the Privacy of Americans in the Name 

of “Intelligence” Investigations’, University of Pennsylvania Law Review, 150, p. 1651; A. 

Tomkins, ‘Legislating Against Terror: The Anti-Terrorism, Crime and Security Act 2001’, pp. 

209-210.

62 Code of Federal Regulations 501.3(d). 
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Amendment.63 Furthermore, detention of terrorist suspects outside US jurisdiction 

led to a de facto suspension of habeas corpus, while the UK Government was even 

more forthcoming than the American one in that respect, going so far as to opt out 

of article 5 of the European Convention in order to implement detention without 

trial.64 The UK Government was forced to scrap indefi nite detention after strong 

condemnation by the House of Lords,65 but then proceeded to introduce equally 

problematic measures like house internment.66 In general, both the US and UK 

Governments were ‘not slow in coming forward with new legislation extending the 

powers of the state in many directions’,67 legislation that could have a major effect 

upon the character of the criminal justice system.

Therefore, one could assume that in the light of this radical degradation of values 

inherent in the rights-based criminal justice model the legalization of torture was seen 

as a realistic possibility in the war on terror, in spite of the obvious legal and moral 

objections against it. The emerging consequentialist approach to the war on terror 

and post 9/11 politics of fear made it possible to advocate the legalization of torture, 

a practice wholly incompatible with the rights-based approach to criminal process 

values. The serious undermining of so many fundamental procedural guarantees 

following 11 September may have acted as an avalanche, destroying in its path the 

credibility and effi ciency of even the most sound of constitutional principles.

Be that as it may, one should not lose sight of the specifi c evilness of judicial 

torture. The torture debate may have been facilitated by a parallel surrender of 

universal criminal justice values after 9/11, but because of the utterly barbaric nature 

of torture, the torture debate possesses a unique content and its message is far more 

brutal than that attached to other similarly problematic procedural measures.

All in all, the debate on the legalization of torture, coupled with a substantial 

departure from the standard model of criminal proceedings after 9/11, reveals 

particular hostility and uneasiness with the rights-centred model of criminal 

procedure. It also denotes an underground transition towards a new procedural 

model for terrorist offences. Simply looking at legal evolutions within the criminal 

justice system after 11 September, one would not fi nd it diffi cult to imagine the 

characteristics of such a sui generis model: ultra-effi cient investigative methods, 

including torture; no, or simply very basic, defendants’ rights and absolute freedom 

63 See, in that regard, comments made by the President of Defense Counsels in the 

United States, Irwin Schwartz, in Detroit Free Press, November 10, 2001. See also A. Amar 

& V. Amar, ‘The New Regulation Allowing Federal Agents to Monitor Attorney-Client 

Conversations: Why It Threatens Fourth Amendment Values’, Connecticut Law Review, 34, 

2002, p. 1163.

64 See J.L. Black-Branch, ‘Powers of Detention of Suspected International Terrorists 

Under the United Kingdom Anti-Terrorism, Crime and Security Act 2001: Dismantling the 

Cornerstones of a Civil Society’, E.L.Rev. Human Rights Survey, 27, 2002, p. 19; A. Tomkins, 

‘Legislating Against Terror: The Anti-Terrorism, Crime and Security Act 2001’, pp. 210-217.

65 A. v Secretary of State for the Home Department [2005] 2 WLR 87.

66 See ‘Control Orders’ under the Prevention of Terrorism Act 2005.

67 A. Ashworth, The Criminal Process, p. 15.
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of proof, no judicial control over police conduct, heavy reliance on detention 

without trial and pre-emptive detention, secrecy and absence of lay participation in 

the administration of criminal justice as well as an active role for the intelligence 

services and close international cooperation.

Such a model does not lie in the sphere of imagination. In any case, specifi c 

anti-terrorism legislation has existed for a long time in countries living under the 

terrorist threat, the United Kingdom, France, Italy and Germany being characteristic 

examples.68 This legislation was introducing exceptions to procedural standards 

applying to criminal cases. Yet, since 9/11, national governments were often not 

limited to that. On the contrary, by implementing Draconian anti-terrorism measures 

and by bypassing established criminal justice procedures, they often led to a 

complete invalidation of general procedural standards as opposed to a minimization 

of their effect through the provision of certain exceptions. After 9/11, there was a 

major policy shift from applying specifi c versions of criminal procedure standards 

to bypassing criminal proceedings altogether and adopting methods incompatible 

with any notion of justice. This is why one could now identify a possible movement 

towards a sui generis model for terrorist offences.

This policy shift was presented as the result of the changing nature of the fi ght 

against international terrorism and the particular gravity of the terrorist threat. The 

global character of the latter compels countries under the terrorist threat to resort to 

international cooperation. Therefore, given terrorism’s ‘capability’ as ‘a driving force 

for convergence’,69 this sui generis model for terrorist offences could become an 

internationally homogenous procedural model. Francis Pakes identifi es two possible 

ways in which terrorism can constitute a convergence factor. There is the possibility, 

he argues, of simultaneous development, which simply means similar responses to 

similar threats.70 There is also the possibility of internationally driven convergence 

as a refl ex to the globalization of crime,71 in our case terrorism. Both possibilities 

now seem very realistic. If one looks at anti-terrorism legislation passed since 9/11 

in countries facing a serious terrorist threat, one will be surprised by the number of 

similarities between them, which can be either the result of a common sense as to an 

identical threat or the product of internationally driven harmonization.

After the events of 7/7 and the recent escalation of terrorist attacks all over 

the world, inter-state agreements and international initiatives regarding the fi ght 

against terrorism have increased considerably. This trend is likely to persist, as 

‘the search for a droit commun … seems inevitable in a world where the relations 

of interdependence linking all human beings, and even the future generations, to 

68 See M. van Leenwen, ‘Democracy Versus Terrorism: Balancing Security and 

Fundamental Rights’, in M. van Leenwen (ed.), Confronting Terrorism: European Experiences, 
Threat Perceptions and Policies, (The Hague – London, 2003).

69 F. Pakes, Comparative Criminal Justice, (2004), p. 176. 

70 Ibid., p. 177.

71 Ibid., pp. 177-178.
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an involuntary society of risks, have multiplied.’72 In this international society of 

universally shared risks, where human beings are interdependent when fi ghting for 

‘survival’ in the age of terrorism, convergence of anti-terrorism legislation now seems 

more likely than ever before. This is very worrying. Since World War II, criminal 

procedure systems have been converging on the basis of mutual respect towards core 

universal human rights,73 as a result of the ‘constitutionalization/conventionalization
of criminal procedure’ phenomenon.74 The latter is the progressive integration of 

constitutional or international convention principles within criminal procedure. The 

constitutionalization of American criminal procedure under the Warren court and the 

steady incorporation of ECHR procedural principles in continental European legal 

systems, and more recently in the United Kingdom as well,75 are demonstrations of 

this phenomenon and explain a certain amount of convergence between national 

criminal justice systems on both sides of the Atlantic. Yet, if convergence is now 

likely to proceed on the axis of a common terrorist threat, this could lead to a reverse 
evolution of criminal procedure, given the annihilating effect of the terrorist threat 

upon civil rights ideology.

Taking into account the interconnections between legal developments after 

9/11 and the torture debate, one could say such a reverse evolution might become 

synonymous to a barbarization of the criminal justice system. However, a potential 

barbarization of the criminal justice system can strike one as even more surprising 

and upsetting a phenomenon. Barbarity is inherent in warfare and international 

law is an attempt against the odds to bring into it principles of humanity. Criminal 

procedure, on the contrary, is de facto a humane and dignifi ed system of determining 

criminal liability. The smallest form of barbarity is antithetical to its very nature. 

72 M. Delmas-Marty and M.L. Izorche, ‘Marge nationale d’appréciation et international-

isation du droit – Réfl exions sur la validité formelle d’un droit commun en gestation’, in

Unité Mixte de Recherche de Droit Comparé de Paris, Variations autour d’un droit commun 
– Travaux préparatoires, (Paris, 2001), p. 74 citing J. Habermas, La paix perpétuelle, le 
bicentaire d’une idée kantienne (1997). 

73 As Christoph Safferling notes, despite their differences Anglo-American and 

Continental legal systems ‘coexist under the same human rights concept’. C. Safferling, 

Towards an International Criminal Procedure, (Oxford, 2001), p. 366.

74 For a study of the constitutionalization/conventionalization of the law of evidence 

and criminal procedure see K. Martin and F. de Melo e Silva, ‘La constitutionnalisation/ 

conventionalisation du droit de la preuve’, in G. Giudicelli-Delage (dir.), H. Matsopoulou 

(coord.), Les transformations de l’administration de la preuve pénale. Perspectives comparées: 
Allemagne, Belgique, Canada, Espagne, États-Unis, France, Italie, Portugal, Royaume-Uni,
(2005).

75 In that respect, see Markezinis who refers to ‘the Europeanization of English law’, 

adding that ‘French, German, Italian, and other continental systems have been experiencing 

similar convergence prompted by Supra-State factors such as the activities of the two European 

Courts.’ See B. Markezinis, ‘Learning from Europe and Learning in Europe’, p. 30 in B. 

Markezinis (ed.), The Gradual Convergence – Foreign Ideas, Foreign Infl uences, and English 
Law on the Eve of the 21st Century, (Oxford, 1994). This gradual convergence, affecting all 

expressions of European legal systems, is equally apparent in the criminal justice fi eld.
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Criminal procedure is in fact the last resort against a potentially barbaric mechanism 

of state repression. The ultimate question then arises: can a civilized society ever 

accommodate the barbarization of a naturally humanistic process; of that particular 

process that draws the line between democratic societies and totalitarian regimes? 

Those advocating the legalization of torture might have to answer this question 

fi rst.
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