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Following the September 11 attacks, US President George W. Bush is alleged to 
have declared, ‘I don’t care what the international lawyers say; we are going to 
kick some ass’ (Clarke 2004: 24). In a similar vein he later stated, ‘We don’t really 
need the United Nations’ approval to act.. .When it comes to our security, we don’t 
need anyone’s permission’ (White 2004: 660). While the ‘Bush doctrine’ and the 
‘war on terror’ are today widely regarded as ideologically extreme visions of the 
US’s role in the world, the sentiments expressed by Bush are not unique to his 
administration. In 1999 at a meeting with his US counterparts, UK Foreign 
Secretary Robin Cook expressed reservations as to the legality of using force 
against the Federal Republic of Yugoslavia, noting that the UK’s legal advisers had 
warned that any strike would be illegal. In response, US Secretary of State 
Madeleine Albright stated bluntly, ‘get new lawyers’ (Sampford 2003: 85). 
Perhaps more infamously, the UK Attorney General Lord Goldsmith has similarly 
been accused of crafting legal advice to meet the political demands of the Blair 
government prior to the invasion of Iraq in 2003 (Sands 2006: 196-200). Indeed, 
the prevalence of this a la carte approach to international law led Richard Falk to 
wonder whether Kant’s dismissal of international lawyers as ‘miserable consolers’ 
willing to degrade the law to appease the powerful remains accurate (2004: 39).

There are myriad examples of the wilful disregard of international law and the 
cynical utilization of its tenets, and it is perhaps no surprise that many claim that 
international law is essentially irrelevant, a conceit which obscures ‘the real world’ 
(Walzer 2006: xx-xxi). With the end of the Cold War, however, international law 
became one of the dominant issues on the political agenda. Debates on the key 
issues in the post-Cold War era -  such as humanitarian intervention and the ‘war 
on terror’ -  have focused to a large degree on legality. Additionally, the high- 
profile trials of, for example, Slobodan Milosevic and Charles Taylor, and the 
establishment of the International Criminal Court (ICC) have added a punitive 
dimension to international law which was arguably previously lacking. These 
changes have been accompanied by a new optimism as to law’s role and future 
efficacy.

This chapter begins with an overview of the debate on the role of international 
law, concentrating in particular on those arguments which advance a positive view
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of law’s efficacy. The following section examines the contemporary era and the 
various developments which led to a marked upsurge in optimism as to the future 
of international law generally, and the United Nations (UN) in particular. Next, I 
engage with the tension between law and morality which gained currency in the 
late 1990s, leading to much division especially with respect to the invasion of Iraq 
in 2003. The final section assesses the future of international law and the various 
outstanding dilemmas which continue to impact on its efficacy.

The role of international law

International law has long been considered by many as comprising no more than 
lofty words and declarations which statesmen ‘cheerfully subscribe to considering 
that such is their vagueness.. .the mere act of subscribing to them carries with it no 
danger of having one’s freedom of action sufficiently impaired’ (Kennan 1985: 
207). There is certainly no doubt that the prevailing view within the discipline of 
International Relations (IR) throughout the Cold War was that international law, 
including the institutions that regulate it, was of limited utility, its role consigned 
to peripheral areas such as communication and trade with limited relevance for 
international security. No-one seriously disputed, or disputes, the existence of 
international law, or indeed that many of the key precepts -  such as the impermis 
sibility of the aggressive use of force -  are rational and laudable; rather, the idea 
that law is of limited utility stems from the belief that the relative distribution of 
power alone determines state behaviour. Adherence to law, therefore, is deemed to 
stem from a coincidence between national interests and law rather than the inde 
pendent constraining influence exercised by the law.

The history of the 20th century certainly provides ample grounds for justifying 
the view that international law’s role, particularly on the ‘big’ security issues, has 
been minimal. The laws established by the League of Nations very obviously 
failed to prevent aggression in the 1930s; Haile Selassie’s speech to the League’s 
Assembly in June 1936 following Ethiopia’s invasion by Italy constitutes a damn 
ing excoriation of the utility of the law and the realities of power. Even after the 
establishment of the UN the prohibition on the aggressive use of force (or threat 
ened use) contained in Article 2.4 of its Charter does not seem to have greatly 
inconvenienced the Soviet Union or the United States during the Cold War -  or 
indeed many other less powerful states -  nor can it be said that violations of inter 
national law were punished in anything amounting to a consistent or efficient 
manner. For many, the 2003 invasion of Iraq -  described as illegal by no less than 
the UN Secretary General Kofi Annan (Kreiger 2006: 386) -  represented a 
contemporary continuation of this disdain for international law both because of the 
violation itself and the fact that the US and its allies were not subsequently 
punished (Bowring 2008: 1; Chomsky 2011).

Nonetheless, many have countered that, accepting the many violations that 
have occurred since 1945, international law and the UN have played a constructive 
and important role in international relations. There are broadly two arguments
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made to advance this view: first, that law has influenced the behaviour of states, 
and second, that international law is not analogous to domestic law and thus must 
be judged according to different indices of effectiveness. Each is discussed in turn 
below.

Evidence of law's influence

Many contend that international law is respected in the vast majority of cases. 
Indicatively Peter Malanczuk argues, ‘Spectacular cases of violation of interna 
tional law, which attract the attention of the media more than regular conduct, are 
exceptional and should not be confused with the ordinary course of business 
between states’ (2006: 6). If international law was as insignificant as is often 
suggested, the world -  particularly the modern globalized world -  would simply 
grind to a halt. This is in large part because law facilitates rather than merely 
proscribes and, crucially, reflects collective norms which states have an interest in 
upholding. Law should be seen, then, not as an external imposition on states but 
rather as an enabler, a means by which shared interests can be realized 
(Koskenniemi 2006: 65). Contemporary international law has its origins in the 
various conferences held amongst the Allies between 1943 and 1945 which led to 
the establishment of the UN, an organization which, by definition, reflects the 
interests of states. Given these origins, it stands to reason that law -  a reflection of 
collective interests -  is on the whole respected, albeit with the occasional ‘spectac 
ular violation’.

Of course, the fact that states routinely adhere to the majority of international 
laws does not necessarily negate the argument that international law’s role is 
limited; many still contend that law’s role is limited with respect to the ostensibly 
more important issues of international security and justice. Yet, while there have 
been myriad examples of law’s failings since the new legal framework was estab 
lished in 1945, comparatively, it is claimed, the contemporary era constitutes an 
improvement. Prior to the many legal developments which occurred in the 20th 
century -  chief among them the establishment of the UN -  the international system 
was more disorderly, as there were far less restrictions on using force; state behav 
iour was ‘regulated’ more obviously by the relative distribution of power and the 
more malleable, and inherently subjective, natural law (Bellamy 2004: 141). The 
UN is, in this vein, credited by some with playing a key causal role in the preven 
tion of a major war between any of the modern great powers since 1945, a signifi 
cant achievement in the context of catastrophic wars which occurred in the first 
half of the 20th century (Chesterman and Byers 2003).

Additionally, Sir Arthur Watts (2001) points to the fact that ‘virtually without 
exception states seek always to offer a legal justification for their actions’. 
Illustratively, even Saddam Hussein claimed that his invasion of Kuwait in 1990 
was legal. This trend, Watts argues, is of great significance as it ‘demonstrates the 
value attached by states to compliance with international law’ (2001: 7). Why, 
indeed, would states claim that their actions were/are legal if the legality was irrel 
evant? While Bush’s bellicose T don’t care what the international lawyers say ...’
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statement quoted at the beginning of this chapter seems to suggest a dismissal of 
law’s importance, it is noteworthy that the US and the UK have continued to claim 
that the invasion of Iraq was legal. The inquiry into the Iraq War -  commonly 
referred to as the Chilcott Inquiry -  established by the British government in 2009 
has spent years and millions of pounds seeking to establish the legality of the deci 
sion to invade Iraq. Key actors involved in the decision in 2003 -  most notably 
former Prime Minister Tony Blair -  have testified to robustly defend the legality of 
the invasion. If international law was irrelevant, why, one might well ask, would 
they bother?

An alternative conception of international law

Aside from these empirical arguments which challenge the narrative that interna 
tional law has not had a direct influence on international security, there is a sepa 
rate defence of international law which is based on an alternative conception of 
international law. Those who criticize international law often do so by comparing 
it unfavourably with domestic law; this, it is claimed, is simply a flawed compari 
son (Henkin 1990: 250). Domestic legal systems benefit from the obviously hier 
archical configuration within states and the coercive organs of the state, namely 
the police and the military. These features facilitate compliance, enforcement and 
punishment by virtue of their coercive power, real and latent. Internationa] law is, 
however, horizontal in nature with states acting as both subjects and architects of 
the law. The enforcement of these laws is further compromised by the absence of 
any international force comparable to the domestic police and army. By virtue of 
these profound differences, international law should be judged on whether it can 
‘facilitate the interaction between these legal equals (states) rather than control or 
compel them in imitation of the control and compulsion that national law exerts 
over its subjects’ (Dixon 2007: 2). This, indeed, leads to a particular justification -  
and indeed explanation -  for international law’s efficacy, namely that while the 
formal mechanisms for enforcing international law are weak and highly politi 
cized, the existence of treaties and rules has an effect on state action as it creates a 
delineated framework for legitimization. No state, or statesman, wishes to be seen 
to violate international law, lest they be perceived more generally as a pariah; 
action, therefore, is designed to cohere with the prevailing legal framework, even 
by the most powerful states (Cassese 2005: 155). International law, therefore, 
ensures that those who profess to recognize it become, as Duke Glanville argues, 
‘rhetorically entrapped’ and thus, regardless of their military or economic power, 
they are compelled to behave in ways which are occasionally inconvenient (2011: 
471). Thus, David Armstrong and Theo Farrell argue that an ‘alternative way of 
thinking about international law might be as a site of legitimation for state action’. 
Rather than international law and its institutions constituting something analogous 
to the domestic, they argue:

it might be more useful to view them as political spaces where states engage in
normatively bounded deliberation about legitimate action. These sites are
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normatively bounded in the sense that state reasoning, deliberation and action 
is constituted and constrained by pre-existing norms that shape social identities 
and situations. (Armstrong and Farrell 2005: 7).

The norms prevalent in these ‘political spaces’ do overtly challenge, albeit occa 
sionally, the influence of raw power. The constraint ostensibly exercised by these 
pre-existing norms is, however, almost by definition imperceptible and thus often 
unrecognized. Instances of inconvenient compliance with international law are in 
essence invisible and go unreported. When, indeed, do we actually see states desist 
from taking certain action because to do so would be illegal?

In practice this realm where international law influences practice has grown and 
evolved. Andrew Hurrell argues that the evolutionary trajectory of international 
law has been characterized by a ‘shift away from a system in which international 
law was made by the strong for the strong... to wards a system in which norm 
creation becomes an increasingly complex and pluralist process’ (2005: 18). The 
establishment of the ICC, for example, arguably constitutes an example of the 
tempering of power. The ICC -  almost inconceivable twenty-five year's ago -  was 
born from initiatives undertaken by states from the developing world acting within 
the constitutionally egalitarian UN General Assembly against often extremely 
aggressive opposition from the modern great powers; the US in particular sought 
-  ultimately unsuccessfully -  to block the court’s establishment (Weller 2002). 
While Russia, China and the US have yet to ratify the Rome Statute, the ICC exists 
and the UN Security Council has twice referred cases to the court -  Darfur (Sudan) 
in 2005 and Libya in 2011 -  despite the negative stance adopted by these three 
permanent members of the Council. These defences of international law undoubt 
edly gained momentum after the end of the Cold War, and the new more positive 
assessment of law’s role is undoubtedly from the result of many contemporary 
developments. The following section assess this new era.

The age of enforcement?

The implosion of the Soviet Union led to an upsurge in optimism as to the future 
capacity of the UN to regulate inter-state relations (Barnett 2010: 21). The end of 
the Cold War, it was hoped, ensured that the paralysis which had restricted the abil 
ity of the Security Council to take collective action was no more. In particular, 
many argued, and indeed assumed, that the laws on human rights could finally 
become more than just hortatory declarations; we had, according to Geoffrey 
Robertson, entered ‘the age of enforcement’ (2000: xvii).

Despite the Cold War, the number of human rights treaties prohibiting states 
from treating citizens in certain ways increased dramatically after 1945 (Landman 
2005: 14). Of course, there was a jarring disjuncture between these laws and the 
actual practice of states. The vast majority of human rights treaties lacked effective 
means of enforcment, while compliance was largely a matter of self-validation 
(Armstrong et al. 2007: 15-8). In the post-Cold War era, however, human rights
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have become one of the dominant concerns in international relations and often top 
the Security Council’s agenda. During the 1990s the Security Council dramatically 
revised its understanding of its power to act under Chapter VII of the Charter; these 
provisions enable the Council to become involved in the domestic affairs of states
-  including through military intervention -  if a situation is deemed to constitute a 
‘threat to international peace and security’. The scope of this provision was 
stretched in a number of cases -  such as Iraq in 1991, Somalia in 1992 and Haiti in 
1994 -  to include intra-state humanitarian crises. This creative use of existing 
international law constituted a profound change in the practice of the Security 
Council; Antonio Cassese, indeed, described this ‘new ethos’ as akin to a 
‘Copernican revolution’ (2005: 333). The collective action sanctioned by the 
Security Council against Libya in March 2011 was heralded by many as an arche 
typal example of robust measures being taken to enforce international human 
rights law and a continuation of a more general post-Cold War trend characterized 
by a move away from indifference (Weiss 2011).

That the Security Council has engaged in a new phase of activism cannot be 
denied; whether this reflects the greater influence of international law is, however, 
far less clear. Simon Chesterman, for example, has noted that whenever the Security 
Council has sanctioned action under Chapter VII, key national interests of one or 
more of the permanent five members (P5) have been involved and were ultimately 
the causal factor in the decision to take action; as a consequence the Council’s 
record has been erratic and a function of a coincidence between national interest and 
human suffering (Chesterman 2003: 165). This was most evident in 1994 when the 
Security Council sanctioned the collective use of force against the military junta in 
Haiti but failed to act as robustly in response to the manifestly graver situation in 
Rwanda where the genocide claimed some 800,000 lives. The erratic enforcement 
of international law is a function of fact that while the Security Council may choose 
to act, it is under no obligation to do so; the Council’s powers are discretionary in 
nature even with respect to responding to cases of genocide (Milanovic 2006: 571). 
The Security Council’s new pro-active stance -  largely a consequence of pressure 
from the US, the UK and France -  has not, therefore, been universally welcomed; 
indeed for many states in the developing world the UN’s shift from guardian of 
sovereignty to supporter of intervention was viewed in decidedly negative terms 
(Roberts 2006: 71). The prohibition on external interference has been routinely 
championed by states in the developing world that see sovereignty as, in the words 
of the former African Union President Abdelaziz Bouteflika, ‘our final defense 
against the rules of an unjust world’ (Weiss 2007: 16). The fact that the ICC has 
focused overwhelmingly on crimes committed in Africa by Africans has similarly 
led to a charge that the law is biased. Sceptics also point to the fact that the key 
architects behind the invasion of Iraq have yet to be charged, while allies of the West
-  such as Israel and Saudi Arabia -  have escaped the censure imposed on others -  
such as Libya and the former Yugoslavia -  for similar crimes.

While statesmen have arguably increasingly referred to international law in 
justifying the actions they have taken, there remains a disjuncture between rheto 
ric and practice; law has, some allege, become a means of adding a veneer of legit 
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imacy to action rather than an independent constraint (Glennon 2008: 162; Hurd 
2007: 129). While Western states have often sought Security Council approval for 
their actions, they have demonstrated a willingness to ignore the Council when 
necessary, as evidenced by the 1999 intervention in Kosovo and the 2003 invasion 
of Iraq. Indeed, at its fiftieth anniversary conference in April 1999 NATO declared, 
‘Even though all NATO member states undoubtedly would prefer to act with such 
mandates [from the Security Council] they must not limit themselves to acting 
only when such a mandate can be agreed’ (Caplan 2000: 31).

This selective adherence to, and enforcement of, international law has come as 
no surprise, however, to those who have always maintained that international law 
(and indeed domestic law) reflects the interests of the powerful (Bull 2002: 53; 
Koskenniemi 2001: 166; Orford 2009). The powers of the P5 members of the 
Security Council certainly compromise any normative ideal that post-1945 all 
states are now equal; this arrangement in fact, Gerry Simpson argues, constitutes a 
form of ‘legalised hegemony’ (2004: 68). The justification for the extraordinary 
powers afforded to the P5 remain largely the same today; order can only be main 
tained if the most powerful states are constitutionally recognized as the arbiters of 
disputes and judges of laws’ applicability in any given situation (Bourantonis 
2007: 6). This means, of course, that the international legal system -  in contrast to 
the norm domestically -  is characterized by an explicit union between politics and 
law. The P5 thus constitutes, according to Nigel White, ‘a realist core in an institu 
tionalist framework -  a political core in a legal regime’ (2004: 666). The Security 
Council’s reaction to the crisis in Syria in 2011-12 arguably constitutes an obvious 
contemporary example of the influence of power on the application of law, with 
China and especially Russia accused of shielding their ally from appropriate exter 
nal censure. Of course, China and Russia are not unique in blocking action that the 
majority of Security Council support; the US has used the veto more than any other 
state in the post-Cold War era and in January 2011 was the only state to oppose -  
and therefore veto -  a resolution condemning Israel. This naked politicization of 
law enforcement has led some to argue in favour of an alternative framework 
based on ‘justice’ and ‘natural law’.

Law or justice?

Interestingly, one of the features of the contemporary debates about international 
law has been the attempt by Western states to unilaterally alter the laws and norms 
governing the use of force. With respect to both humanitarian intervention and the 
‘war on terror’, Western states have championed more permissive regulations, 
though on the condition that these powers are restricted to democracies (Falk 
2005: 37; Simpson 2004: 71). This has been reflected within academia in the 
debate between Testrictionists’ and ‘counter-restrictionists’ with the latter 
supporting the idea of a more conditional legal regime (Bellamy 2007: 158).

It has been argued that the legitimacy of Security Council decision making is 
compromised by the fact that two of the P5 -  Russia and China -  have poor human
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rights records and weak democratic credentials. Indicatively Alex Bellamy asked, 
‘Why should undemocratic states with poor human rights records prevent a group 
of democratic states from protecting people in foreign countries?’ (2002: 212). The 
need to react quickly and effectively to humanitarian crises led to the emergence of 
a view that the laws governing the use of force and the organs established to sanc 
tion this use, could at times be legitimately subverted, as otherwise law would be 
‘an obscenity’ (Robertson 2000: 428). NATO’s intervention in Kosovo in 1999 
illustrated this disposition; following the intervention the Independent 
International Commission on Kosovo concluded that NATO’s action was ‘illegal 
but legitimate’ (2000: 4). This disconnect between legitimacy and legality illus 
trated for many the flaws with the existing legal system. The intervention embold 
ened those who argued that the democratic credentials of Western states and their 
inherent concern for human rights justified their occasional subversion of the 
ostensible anachronistic legal order established in 1945 in favour of moral norms 
or ‘natural law’ (Onuf 2003; Nardin 2003: 19; Walzer 2006: xx-xxi). The 
September 11 attacks added a new rationale as the apocalyptic threat posed by 
global terrorism supposedly demanded new, more permissive, rules to protect not 
just the West but the world from destruction (Gow 2005:119). Democratic states 
should, it was claimed, be empowered with exceptional rights and competencies; 
the unique confluence between power and political and ethical legitimacy ostensi 
bly characteristic of the unipolar era necessitated a new legal system more 
concerned with justice and human rights than order and state sovereignty, and 
more reflective of the prevailing distribution of power (Elshtain 2003; Buchanan 
and Keohane 2004; Ikenberry and Slaughter 2006). This was, some argued, the 
attempted ‘rehierarchization’ of the international system into ‘liberal’ and ‘illib 
eral’ states (Reus-Smit, 2005). While the Bush administration’s stance often 
appeared to be an aberration, others argued this overt attempt to reorder the rules 
could be situated in a trajectory which pre-dated President Bush and reflected a 
more general Western consensus (Byers and Chesterman 2003: 190; White 2004: 
660). Somewhat paradoxically, therefore, in the contemporary era Western democ 
racies became a threat to the international legal system by virtue of their desire to 
promote and achieve ‘international justice’ (Armstrong et al. 2007: 175).

This is not necessarily as surprising as it may first appear; history suggests that 
dominant powers invariably seek to manipulate the prevailing norms and laws to 
suit their agenda. As noted by Martti Koskenniemi, ‘an empire is never an advo 
cate of an international law that can seem only an obstacle to its ambitions’ (2001: 
34). Given the ‘triumph’ of liberal democracy at the end of the Cold War, it stands 
to reason that these newly dominant states would seek to alter the law to suit their 
agenda. The 2003 invasion of Iraq arguably demonstrated the perils of unilateral 
determinations of what should be done and certainly discredited the argument that 
democratic states could be trusted with exceptional rights. This ‘multiple assault 
on the foundations and rules of the existing UN-centred world order’ (Thakur and 
Singh Sidhu 2006: pp. 3-4) highlighted the dangers inherent in privileging moral 
norms over positive law. While acting morally may be an attractive alternative to 
obeying the law in certain situations -  the anti-apartheid movement in South
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Africa being the obvious example -  the advantage of law is its (relative) clarity and 
capacity in the longer term to ‘reduce complexity’ (Malanczuk 2006: 7). Flawed 
though the legal system may be, the alternative is arguably worse; writing in the 
17th century, Samuel von Pufendorf cautioned against regulating force through 
moral norms, stating ‘...any man might make war upon any man upon such a 
pleasure’ (Nardin 2003: 16). Indeed, according to Alex Bellamy, ‘Positive interna 
tional law...derived as a response to the endemic abuse of natural law’ (2004: p. 
141), and thus moves to reintroduce morality or natural law as the dominant frame 
work for regulating state behaviour are seen by many as constituting a regression.

While the challenge to international law posed by the Bush administration and 
the more general clamour for ‘benevolent imperialism’ (Cooper 2004; Ferguson 
2004) was arguably resisted, this contemporary struggle illustrates a greater 
tension between law and morality that has been evident for centuries and is likely 
to continue in some form so long as humans debate justice. While the popular 
image of international law tends to be of rigidity and torpor, it efficacy is deter 
mined by its capacity to respond to -  and reflect -  shifts in moral norms. There is 
much evidence to support the idea that international law, despite its many limita 
tions, has evolved in recent times, particularly with respect to human rights (Byers 
2005b). This is explored in the following section.

The contemporary efficacy of international law

While for some the invasion of Iraq demonstrated the weakness of international 
law -  and the US’s disdain for its tenets -  others have presented a more positive 
appraisal. The very fact that both the US and the UK sought Security Council 
authorization and argued so vehemently that the laws governing the use of force 
had to change, arguably demonstrated the continued importance of international 
law even in an era of unipolarity (Hurrell 2005: 18). That the Security Council 
refused to accede to the US’s demands likewise arguably evidenced the capacity of 
the existing institutions to resist pressure; the attempt to reorder the rules ulti 
mately failed (Byers 2005). In recent years the emphasis on changing the rules has 
arguably waned and the election of Barack Obama in 2008 was heralded by many 
as evidence of a more measured disposition within the US. Nonetheless, while 
Obama’s Presidency has not been characterized by the bitter international division 
wrought by his predecessor, the balance sheet is not wholly positive: while the US 
sought (and received) UN support for the intervention in Libya, Obama has been 
criticized for not closing the detention centre at Guantanamo Bay, his extensive 
use of unmanned drones to carry out targeted assassinations, and his failure to sign 
up to the ICC. The US, therefore, has not fully submitted to the law, though given 
its power and the vocal (and powerful) constituency within the US which opposes 
US adherence to international law as an article of faith, this is hardly a likely 
scenario.

Aside from the US disposition towards international law, there remain many 
crises which appear to highlight international law’s glaring limitations in the face
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of power: the UN Charter’s commitment to ‘reaffirm faith in fundamental human 
rights, in the dignity and worth of the human person, in the equal rights of men and 
women and of nations large and small’ continues to fail the Palestinians, Chechens, 
Kurds, Tamils, the opposition groups in Syria and Bahrain and many others. 
Indeed, in 2001, reflecting on the litany of intra-state massacres since 1945, the 
Secretary General of the UN, Kofi Annan, described the 1948 Genocide 
Convention as a ‘dead letter’ (Annan 2001). Given that since Annan’s damning 
indictment the world has witnessed state-sponsored brutality in Darfur, Sri Lanka 
and Syria to name but three, the international response to mass atrocities can 
hardly be said to have markedly improved. The slaughter of innocent civilians by 
their own state constitutes one of the more obviously illegitimate and emotive acts 
under international law’s purview and so long as the legal proscriptions against 
such crimes are ignored -  by both perpetrators and observers -  the credibility of 
international law will be diminished. The ICC has in recent years come under 
increasing criticism for its failure to look beyond Africa and a seemingly politi 
cally motivated determination to ignore Western criminality (Branch 2011). The 
global arms trade continues to constitute something of a legal penumbra, due in no 
small part to the fact that (paradoxically) the P5 are among its chief beneficiaries 
(Amnesty 2012). Indeed, the power of the P5 remains one of the most obvious, and 
most lamented, flaws in the current system. The increasingly outdated P5 consti 
tute an unrepresentative group of states, and in recent times Brazil, India, 
Germany, South Africa and Japan have been touted as deserving of inclusion. 
Aside from the identity of the veto-wielding powers, the very existence of a group 
within the legal system with disproportionate power and driven by disparate polit 
ical agendas -  namely the P5 -  has been cited by many as untenable (Hehir 2012; 
Weiss 2009).

There is little doubt but that power continues to influence the application and 
influence of international law. While all states are formally legal equals, as Colin 
Warbrick notes, ‘The actual capacity of a state to influence the law making 
processes or to obtain compliance with its legal rights is in large measure propor 
tionate to the resources available to the state’ (2006: 223). This fact has to temper 
any appraisal of international law’s role but it should not induce fatalism. The 
nature of the international legal system established in 1945 is, as Hans Kelsen 
observed, ‘primitive’ (1945: 338). Crucially, however, Kelsen considered this to be 
a developmental stage rather than an immutable reality. In judging international 
law’s influence in the contemporary era, therefore, we should be mindful of the 
evolution which preceded it. If we compare law’s role in international relations in 
1945 to that of 2012 can we identify progress? While we may certainly identify 
many high-profile instances in the contemporary era where law failed to influence 
events positively, there are many other examples of international law’s new vital 
ity. As an illustration, was it conceivable in 1945 that the government of the UK 
would be prevented from deporting a foreigner suspected of terrorism by a 
European court based in Strasbourg, as was the case with respect to Abu Qatada in 
2012? Could we have imagined that former heads of state such as Slobadon 
Milosevic and Charles Taylor would be tried by international courts? That a court
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such as the ICC would come into existence? Was it conceivable during the dark 
days of the Cold War that the Security Council would sanction a collective military 
intervention against a regime because it was violating its people’s human rights, as 
was the case with respect to Libya in 2011? Since 1991 the agenda of the Security 
Council and public debates on the issues of the day more generally, have been to 
an unprecedented extent concerned with issues of legality and what constitutes 
lawful behaviour for states both in terms of their internal and external affairs. 
While this in itself is not evidence of law’s pre-eminence it is certainly illustrative 
of law’s new vitality and a potential harbinger of a more mature international legal 
order.

Conclusion

The debate in world politics as to international law’s influence is likely to continue 
for some time and doubtless many will remain wedded to the belief that law is what 
the powerful states do. For others less convinced of international law’s redun 
dancy, the challenge is to determine whether we can identify law operating in inter 
national relations in ways distinguishable from self-interest and coincidence. 
Obviously states obey those laws which benefit them monetarily or otherwise, and 
occasionally states frame their action as being driven by a determination to abide 
by the law when really this was/is a secondary concern. International law’s merit 
must be measured, however, by its independent capacity to influence state behav 
iour even when states would rather behave otherwise. As Koskenniemi writes:

The point of law is to give rise to standards that are no longer merely ‘proposed’
or ‘useful’ or ‘good’, and which therefore can be deviated from if one happens
to share a deviating notion of what in fact is useful and good. (2006: 69)

At present it is surely doubtful whether Koskenniemi’s criteria can be said to apply 
to powerful states at the very least. The logic of Koskenniemi’s criteria, of course, 
is arguably a means by which deviations from international law are discouraged by 
more than just the fear of shame; in essence through coercive means analogous to 
the domestic police and army.

Such developments are clearly inconceivable in the short term though we 
should be mindful of the great strides taken in the past 100 years. A feature of 
modern times has been what Sir Arthur Watts describes as a ‘judicial climate 
change’, namely a ‘greater willingness on the part of the international community 
to impose strong judicial structures on itself’ (2001: 14). Increasingly states have 
turned to international law as at the very least the forum for their disputes and the 
framework for delineating legitimate action. These notable features of contempo 
rary international relations constitute evidence for some of law’s ‘resurgence’ 
(Milanovic 2006: 554). Of course not everyone agrees; where some see progress 
others see the subversion of law by the powerful and the degradation of the inter 
national legal order (Bowring 2008; Orford 2009). Yet, as Charlesworth and
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Kennedy concede, ‘international lawyers specialize in crises...We always feel as 
though there is something peculiarly challenging and significant about this 
moment in international law’ (2009: 405), and thus the fear expressed in many 
quarters may well be the norm rather than unique to the contemporary era.

Imperfect though international law manifestly is, it is worth concluding with 
two observations that should at least be considered when reflecting on interna 
tional law’s utility. Given recent events and the prominence today afforded to both 
the ICC and the Security Council in particular, it is surely no longer tenable to 
dismiss international law entirely; rather it is better to seek to determine its signif 
icance, however limited. As Malanczuk wrote, ‘the role of international law in 
international relations has always been limited, but it is rarely insignificant’ (2006: 
4). Finally, beyond the empirical, it is worth recalling Koskenniemi’s observation 
that international law ‘exists as a promise of justice and thus as encouragement for 
political transformation’ (2006: 69). Unless we adhere to the tenets of anarchism 
we must agree with the basic premise that the normative goal of law -  domestic 
and international -  is to enable peaceful societal interaction and protect personal 
freedom, and that it is thus of definite benefit to humankind. Frustration with the 
existing international legal system should, therefore, compel the observer to 
suggest alternatives rather than induce fatalism as a world without law is surely a 
grim prospect.

Guide to further reading

There are a number of excellent textbooks outlining the nature of international law 
which go beyond narrow technical details (Cassese 2005; Malanczuk 2006; Dixon 
2007). Many canonical historical figures have written extensively on law’s norma 
tive rationale, including Thomas Aquinas, Hugo Grotius, Jeremy Bentham, 
Thomas Hobbes, Samuel Pufendorf and Emmerich de Vattel, but for more succinct 
commentaries see Watts (2001) and Koskenniemi (2006). For more on the rela 
tionship between International Relations and international law see Chesterman 
(2003), Simpson (2004), Armstrong et al. (2005), Hurd (2007), Armstrong et al. 
(2007), Orford (2009) and Hehir et al. (2011).


