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1

Introduction

For a long time literature dealing with security issues in the context of
European integration tended to focus only on traditional external and
particularly military security issues. Yet during the 1990s internal secu-
rity started to occupy an increasingly prominent place on the agenda of
the European Union (EU). This book analyses the internal security chal-
lenges faced by the EU from cross-border organised crime and illegal
immigration. It looks at the nature of these challenges and the way in
which perceptions of threat have determined responses. The book analy-
ses both the structures and the policies that have been, and continue to
be, developed by the EU to counter these problems. It seeks to investigate
the model of internal security governance that the EU is creating and the
extent to which this will be the dominant regime for the continent.

The subject of EU Justice and Home Affairs ( JHA) emerged as an estab-
lished area of activity only after the entry into force of the Treaty on
European Union (TEU) in November 1993. Before that time national
governments monopolised internal security and retained it as a closely
guarded issue of sovereignty. The fact that it has taken so long for the
process of European integration to reach the subject of internal security
helps to account for its relative neglect as an area of academic study.
There is a relative paucity of literature on this subject and it is rarely
taught in higher education institutions. This is unfortunate because JHA
has major implications for the lives of European citizens.

Issues of organised crime and illegal immigration have become high-
profile matters of concern in western societies, constantly brought to
the attention of citizens by the media. Allied to matters of access to jus-
tice, freedom of movement and the ability to live without fear, these are
central issues in any democratic society. The EU’s JHA regime plays an
increasingly central role in all of these issues. It has become widely



accepted that the EU needs to make its activities in JHA as transparent as
possible so that its citizens can understand the measures that are being
taken in their name. Although the complexity of the subject makes this
a challenging task, nevertheless, a key element in the legitimacy of the
EU depends on its success.

Since the Maastricht Treaty, JHA has been a burgeoning subject. It
came to represent one of the most significant areas of policy develop-
ment in the 1997 Treaty of Amsterdam with the creation of an ‘Area of
Freedom, Security and Justice’. This led in 1999 to a dedicated Special
European Council summit at Tampere, to map out an agenda of issues
for the future. A host of legislative measures have accompanied these
developments and a new Directorate General has been established in the
European Commission. The EU has been expanding its activities in JHA
matters to the point where they have become some of the most impor-
tant areas of responsibility for the Union.

Justice and Home Affairs has developed as a special regime within the
EU incorporating a variety of different approaches. It was originally
developed as an area of intergovernmental activity, enshrined within
the Third Pillar of the TEU. Since the Treaty of Amsterdam, JHA has
taken on a hybrid nature as some issues have become ‘communitarised’,
such as immigration and external border controls, while police and judi-
cial cooperation in criminal matters have remained intergovernmental.
In addition, the JHA regime has been permeated by aspects of ‘flexibil-
ity’, such as in the Schengen arrangements on internal and external
frontier controls, where some states participate and others remain
detached.

The evolution of the EU’s approach to internal security policy has
come about in response to perceptions of threat. As the continent has
experienced dramatic changes since the 1990s, transnational organised
crime and illegal immigration have been identified as key security
threats. They have been ‘securitised’ by a process that has involved the
complex interplay of national and European level considerations and
have been driven ‘top down’ by governmental elites. The threat from
terrorism has been another source of motivation, but this lies beyond
the remit of this book. The EU Member States have accepted that free-
dom of movement and a secure and just domestic environment are
interlinked. The EU has sought to counter threats to its security by a col-
lective response and has developed a range of policy instruments. They
include police cooperation, mutual assistance in matters of civil and
criminal law, the creation of a judicial network and law enforcement
measures against crime, drug trafficking and illegal immigration.
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The ambition of the EU is to provide a higher degree of security than
individual nation-states can provide. Transnational organised crime and
illegal immigration have provided the rationale for building a European
governance of internal security. The EU has been developing this gover-
nance regime through increased security measures at external borders
and the imposition of a range of law enforcement measures upon citi-
zens. In doing so, the EU has challenged the traditional functions of sov-
ereign states and has exerted a direct impact, in the name of shared
security, upon national concepts of justice, the rule of law and the pro-
tection of human rights. Pressure from the European level for greater
repressive measures has led to a requirement to counterbalance these
efforts in the area of civil liberties and guaranteed freedoms for citizens.

The JHA regime touches upon other vital areas of EU activity, notably
foreign policy. JHA has become a vital part of the body of legal agree-
ments and conventions – the acquis – in relation to EU enlargement to
Central and Eastern Europe. Candidates seeking membership of the EU
are being expected to subscribe to JHA policies and bring their own inter-
nal security mechanisms up to the standards of the Fifteen. In doing so,
aspirant states are called upon to accept a constantly expanding acquis
and one that is increasingly being seen as the model for Europe.

Chapter 1 of this book traces the development of the European Union 
as an internal security actor. It investigates some of the obstacles and
motivations to the development of the JHA area, including differing
national approaches and legal systems, the nature of police forces and
earlier European organisational initiatives. The chapter analyses the
increasing transnational security challenges that Europe was experienc-
ing from the 1970s onwards and the policy responses that these evoked.
It assesses the drive towards cooperation that developed from the
process of political and economic integration within the European
Economic Community (EEC). The chapter proceeds to analyse the
period from the Maastricht to the Amsterdam Treaty in which JHA
cooperation was formally established.

Chapter 2 looks at the process through which transnational organised
crime and illegal immigration have come to be treated as security issues.
While security has traditionally been viewed in terms of military threats,
this chapter discusses how crime and immigration have been ‘securitised’
through the interplay between national law enforcement actors and rel-
evant EU agencies. It argues that organised crime and illegal immigration
threaten different values than traditional military security threats and
require analysis in terms of political, economic and societal issues.
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Chapter 3 investigates the growth of transnational organised crime
and illegal immigration in Europe in the 1990s. The end of the Cold War
changed the security context for Europe: it led to the disintegration of
highly centralised societies in the east, contributed to ethnic conflicts in
regions bordering Europe, and stimulated ‘push’ and ‘pull’ effects in
relation to migration and refugee movements. The chapter proceeds to
analyse some of the principal organised crime and immigration prob-
lems, notably illegal drugs, people-trafficking and various commodity
crimes. It looks at the geographical distribution of these problems and
attempts to verify the accuracy of some of the assumptions made about
them, such as the extent to which organised crime represents an inter-
nal or externally derived issue.

Chapter 4 reviews the governance structures and the legislative meas-
ures that the EU has been developing in response to organised crime and
illegal immigration since the Treaty of Amsterdam. This Treaty marked a
watershed in the development of JHA activities. A highly significant
‘communitarisation’ of asylum, immigration and external border con-
trol policies was achieved, the Schengen agreement was incorporated
into the Treaty and the role of Europol was enhanced. The growth of leg-
islation and the range of initiatives, including the Vienna Action Plan of
1998, the two Action Plans on Organised Crime and the Tampere
European Council, confirm the new importance of JHA in the policy
sphere of the Union.

Chapter 5 investigates the interrelationship between the EU’s internal
security regime and the challenges posed by its enlargement to the can-
didate countries of Central and Eastern Europe. The chapter analyses
and assesses problems of diversity between the EU and the applicant
states in the areas of legislation, policies, organisation and implementa-
tion. The chapter looks at ways in which the EU has attempted to reduce
these areas of diversity and at potential alternative strategies to ease the
entrance of the candidate countries into the EU’s ‘area of security’.

The Conclusion provides an overall assessment of the EU’s growing role
as an actor in the domain of internal security and identifies a number of
concerns and problems of balance that will have to be addressed in the
further construction of the Union’s ‘area of freedom, security and justice’.

This book has developed out of a research programme that was con-
ducted under the auspices of the Centre for European Politics and
Institutions at the University of Leicester. The project, entitled ‘Towards
a New European Governance of Internal Security: Challenges,
Objectives and Structures’, was undertaken from 1999 to 2002. It was
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This financial assistance, as well as the constant encouragement given
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6

1
The Development of the EU as 
an Internal Security Actor

Providing internal security for its own citizens is among the essential
public goods any state has to deliver and ranks high among its primary
sources of legitimacy. The fact that in recent years the EU has emerged
as an actor in its own right in this area is therefore of enormous signifi-
cance to the European integration process. Under the rather colourless
and technical-sounding label of justice and home affairs – only recently,
with the Treaty of Amsterdam, upgraded to that of an ‘area of freedom,
security and justice’ – EU action in internal security-relevant areas such as
immigration policy, the fight against cross-border crime and judicial
cooperation is now based on an extensive range of treaty objectives, sev-
eral multi-annual action plans, improved legal instruments, and specific
institutional structures both at the EU and at the national level. No
other EU policy-making area has, in fact, grown to any similar extent
during the past decade.

Future historians may well regard this as no less an important devel-
opment of the 1990s than the introduction of Economic and Monetary
Union and a Common Foreign and Security Policy. They may also be
tempted to regard this development as a phenomenon of the 1990s
only, starting largely with the entry into force of the Maastricht Treaty
in 1993. Yet some internal security issues have actually been dealt with
at the European level almost since the beginning of the integration
process. For more than forty years cooperation on these issues remained
a preserve of intergovernmental cooperation, first completely outside of
the EC integration process, then, from the mid-1970s on, increasingly
linked to the EC framework but still retaining its intergovernmental
basis. The predominance of intergovernmentalism ensured that maxi-
mum weight was given to the different basic attitudes, changing priori-
ties and perceptions of national governments. This has resulted in an



erratic and fragmentary development of cooperation on internal secu-
rity issues at the European level that even the Treaty of Amsterdam was
unable to wholly overcome. In order to understand the actual role that
the EU is playing today in the internal security field, its potential as well
as its limits, one has to take a closer look at the specific factors which can
account for the remarkable but also tortuous and incomplete develop-
ment of the EU as an internal security actor. It makes sense to start with
the obstacles and negative development factors which affected and 
limited – and often enough continue to do so – cooperation and common
action in this area.

Obstacles and negative development factors

Internal security as a central element of the legitimacy 
and sovereignty of the nation-state

One of the most fundamental obstacles to European integration in the
sphere of internal security lies in the fact that it touches the very nerve
of the modern nation-state. Since the seventeenth century all major
European theories of the state have been based on the assumption that
the state finds its central justification in the provision of security to its
inhabitants, against both external and internal threats. EU JHA covers
most of the possible ‘internal’ threats to the individual and some of the
external, such as international terrorism, organised crime and drug traf-
ficking. In earlier political philosophy, security to be provided by the
state was mainly understood in a physical sense, but later theories
extended its meaning to security through the protection of fundamen-
tal rights and the guarantee of a number of basic living and working
conditions. With the potential exception of anarchism no major current
of political thinking has ever questioned this fundamental function of
the state. Liberals and neo-liberals may find powerful arguments for lim-
iting the role of the state, but they do not dispute the state’s functional
role in protecting fundamental rights and the rule of law. The Marxist
critique of the capitalist state may well claim that it fails to provide the
right type of security because it protects the wrong conditions, but even
this critique presupposes that the people’s state ought to provide secu-
rity for the people.

The view that the state exists to guarantee the security of its inhabi-
tants, their persons and their property, found its classic expression in
Thomas Hobbes’ Leviathan. According to Hobbes the state (‘Common-
Wealth’ or ‘Civitas’) finds its motive and justification in the creation of
a ‘Common Power’ able to defend its members both against invasion
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from without and against other members of the Common-Wealth and
to act in all ‘those things which concerne the Common Peace and
Safetie’.1 It is from this function of the state to guarantee ‘Common
Peace and Safetie’, Hobbes argues, that people’s consent to the state and
their corresponding obligation to obey it derives. This means that the
protection of the individual’s security emerges as the central source of
legitimacy for the state and state action in general. Similar arguments
can be found in John Locke’s Second Treatise of Government, which places
greater emphasis on the rule of law ensuring the individual’s security,2

and in Jean-Jacques Rousseau’s Du contrat social,3 which identifies the
defence and protection of the person and the property of each citizen as
the central rational of the ‘Social Contract’.

These references to the classics of European political theory may at
first sight seem somewhat removed from today’s political reality. Yet
even a brief look at the constitutional documents of European countries
reveals how much this security-providing function of the state has
become part of the constitutional foundations of the modern state.
Whether it is the British Bill of Rights, the Déclaration des droits de
l’homme et du citoyen as referred to in the Constitution of the French
Fifth Republic, the German Grundgesetz or the relevant constitutional
document of any other Member State of the EU, the concept of the state
providing protection to its citizens or inhabitants is always present as a
central principle and element of legitimacy. Since the nineteenth cen-
tury the state has certainly acquired a whole range of other functions
that provide sources of legitimacy for its growing powers and bureaucra-
cies, the provision of basic economic and social welfare being only the
most notable example. Yet the security-providing function of the state
remains as fundamental as ever, and opinion polls reveal that ‘internal
security’ regularly comes high on the list of the major concerns of
European citizens.4

For European integration in JHA all this means that any transfer of
powers to the EU institutions in this area of policy-making takes away
from some of the most fundamental functions and reasons of being of
the modern state and seems to threaten part of its legitimacy. The exam-
ple of the many failed attempts since the 1950s to arrive at some degree
of integration in the field of military security has shown how resilient
established concepts and traditions of the state as a provider of security
can be. The situation is not much different in the ‘internal’ security field
covered by JHA. There are many who continue to argue that integration
in this area is fundamentally incompatible with the very existence of a
nation-state and national government. The former British Home
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Secretary (1990–2) Kenneth Baker made this point very clear when he
wrote that his government’s ‘collision course’ with the European
Community over frontier controls, one of the central questions of JHA
in the EU, ‘will be the ultimate test of “Who governs?” the national or
the supranational state’.5

The situation is not made easier by the relevance of many issues of
JHA to traditional concepts of state sovereignty. Sovereignty in the clas-
sic sense of a state’s supreme law-making and law-enforcement power
will clearly be affected by integration in JHA which extends to major
areas of national law-making and law-enforcement. Yet this sort of ero-
sion of traditional sovereignty has been an essential part of the
European integration process and all Member States of the EU have
endorsed it by accepting the basic principles of the EC legal order as
enshrined in the Treaties. Yet integration in JHA touches upon at least
four major areas which were largely exempted from the supranational
elements of the Founding Treaties: border controls, measures relating to
public order, including all aspects relating to national police forces,
criminal law approximation and the rules governing the entry and
admission of third country nationals. Of these, border controls are
probably the most sovereignty-sensitive issue because full and inde-
pendent control over national borders has since at least the nineteenth
century been seen as an important element of sovereignty as control
over national armed forces and the national currency. The issue has
obviously also a security dimension, and it is because of both the sover-
eignty and the security dimension that the British Government has so
far preferred to stay outside of the Schengen border control system that
is based on the abolition of internal border controls. Yet the other areas
have also given rise to concerns over national sovereignty: in France, for
instance, in relation to the possible impact of European harmonization
in JHA on national public order measures, and in Spain in respect of
national controls on and entry conditions of third country nationals.

Yet while all of these objections may be understandable and even
legitimate in the light of well-established concepts of the state and its
role, one also has to see that their basis in reality has become much less
solid than it used to be when these concepts were originally developed.
In areas such as transnational organised crime the nation-state on its
own is simply no longer capable of taking all necessary measures for the
internal security of its citizens. Globalisation, economic interpenetra-
tion and increased technical sophistication reduce national measures
more and more often to powerless gestures. The concept of sovereignty
itself seems less and less meaningful at a time when global financial
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transactions, multinational company structures and ungovernable com-
munication networks like the Internet do not any longer pay any atten-
tion to that territorial dimension of sovereignty which finds its
expression in physical frontiers.

Whatever the actual limitations of national sovereignty may be, how-
ever, many European governments continue to perceive JHA as a 
sovereignty-sensitive area, and as a result are reluctant to lose control
over central JHA issues to supranational institutions. As a result inter-
governmental cooperation instead of supranational integration was the
preferred method for achieving progress on JHA issues until well into the
1990s, and even the changes introduced by the Treaty of Amsterdam – to
which we will come back later – retain many intergovernmental features.

The differences between national legal and 
administrative systems in the JHA sphere

While the obstacles to integration in internal security matters dealt with
in the previous section may be regarded as being of a more ideological
nature, the difficulties posed by differences between the systems and tra-
ditions of the European countries in the JHA sphere could hardly be
more real and substantial. Nearly all areas of JHA are covered by exten-
sive and well-established national legislation which is in most cases
firmly rooted in long-standing legal traditions, constitutional norms
and long-accepted concepts about the administration of justice and the
maintenance of public order. This means that any attempt to establish
common basic principles or rules, to harmonise certain procedures, or
even only to ensure mutual recognition of decisions taken by the
authorities of another European country will not only immediately
encounter a host of technical difficulties because of the differences in
legal rules, procedures and terminology, but is also likely to give rise
among the national administrations and practitioners concerned to
almost instinctive reactions against such European ‘interferences’ with
well-established national approaches, basic concepts and traditions.
Legal establishments tend anyway to be, as one distinguished Irish
lawyer put it, ‘notoriously resistant to change’, but if one adds national-
ism to this factor ‘you get an exceptionally potent brew’.6

One might think that this sort of problem is not new in the history of
the European integration process and that the example of the successful
EC legislation on the completion of the Internal Market shows that with
sufficient political will these difficulties can be overcome. Yet the JHA
area is a much more difficult target for legal and political integration
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because its objects are not merely the activities and rights of companies
and ‘citizens’ as economic actors but a whole range of issues directly
affecting the rights and the security of individuals and having major
implications for public order at the national level. The carrying out of
border controls on persons, the handling of personal data in cross-border
law enforcement cooperation and the rights of persons in extradition
procedures are only a few examples where JHA issues can have a major
impact on citizens’ rights. As a result possible changes to national legal
rules and policy approaches tend to be much more sensitive in terms of
their likely political implications, which make governments less inclined
to overrule technical and non-technical objections raised by officials of
the relevant ministries, members of the judiciary or police forces.

It would be futile to try, in the framework of this chapter, to give an
overview of all main differences between national systems that have
been generating obstacles to the development of the EU as an actor in
internal security matters. Yet a few examples can show the nature and
the extent of the problem.

Probably the most fundamental cleavage in European legal culture is
that between the civil law tradition (with its emphasis on codified law)
and the common law tradition (with its emphasis on precedent). From
the twelfth century, English common law emerged as a different legal
system, which developed almost in complete separation from the
(Roman) civil law tradition that remained the basis of the legal systems
on the continent. Over the next centuries the common law tradition
spread first to Wales, then to Scotland and later to Ireland, creating an
effective split in European legal development which lasts to the present
day.7 The division between civil and common law extends to funda-
mental concepts of the nature of law and of the role of courts as the 
following – admittedly rather simplified – juxtaposition shows.

The civil law tradition rests on the assumption that only a written
code can provide adequate guarantees to laws. This code provides the
basis for the social order and is shaped by the state on behalf of the peo-
ple. The courts have to apply the law by strictly adhering to the wording
of the code, having only a limited discretion of interpretation when it
comes to filling in the inevitable blanks left by the code. According to
the common law tradition, on the contrary, law is not what has been
enacted by the state legislature but what the courts consider to be the
law. Each court decision interprets the meaning of the law in a given case
either by following a previous court decision (precedent) or by develop-
ing a new reasoning which – if not overturned by a higher court –
becomes a precedent of its own. Since the inevitable differences between
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the cases require most of the time new differentiations in reasoning and
decision the body of the law grows day-by-day, not being dependent on
legislative changes.8

Another major difference between common law and civil law coun-
tries is to be found in the area of criminal justice: in common law crim-
inal proceedings follow the adversarial system which is based on the
assumption that the courtroom procedure is a contest between two
equal parties aiming to resolve a dispute before an impartial and passive
judge, with a jury pronouncing one version of the events to be the truth.
‘Truth’ is supposed to emerge through the efforts of persuasion made by
prosecution and defence. Criminal proceedings in the civil law coun-
tries, by contrast, follow the inquisitorial system which is based on an
investigation of an event and the persons involved carried out by the
state which is represented both by a ‘fact-collecting’ public prosecutor
and an independent judge actively involved in truth-finding. Here,
‘truth’ is supposed to be established by the judge (in some cases with the
help of a jury) on the strength of the case brought by the prosecution
and any counter-evidence presented by the defence. As a result civil law
systems generally attach greater importance to the pre-trial (evidence-
collecting and dossier-establishing) stage of proceedings than common
law countries, whereas in the latter the public hearing is the crucial stage
in proceedings.9 This entails substantial differences in fundamental pro-
cedures, especially as regards the collection and presentation of evi-
dence. Unlike the common law family, civil law systems, for instance,
often use court experts to assist the court on technical questions.

As a consequence of these differences in basic concepts and proce-
dures cooperation between Ireland and the United Kingdom and the
other EU Member States in JHA matters is hampered not only by fre-
quent technical difficulties but also sometimes by difficulties of mutual
understanding caused by the different legal cultures. This problem was
reflected in evidence given by British Home Secretary (1992–7) Michael
Howard, not known as a Euro-enthusiast, in the House of Lords in
January 1998: referring to his experiences in negotiations with European
partners on matters of judicial cooperation, Howard said that ‘we were
frequently thought to be from another planet by representatives of the
other Member States’ and that these considered our behaviour as
‘absolutely outlandish’.10

Yet the fundamental differences between the civil law and common
law families are far from being the only difficulty in the legal sphere.
Not only have the nordic legal systems their own rather distinctive char-
acteristics, but there are also major differences to be found within each
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family of law as a few examples from the civil law countries may show.
As regards discovery in civil procedures in Portugal, for instance, all rel-
evant documentary evidence relevant to either of the parties must be
disclosed within a given time limit. In France, however, lawyers are not
obliged to disclose unhelpful documents in court without being asked.
As regards rules on sentencing in criminal proceedings the penal laws of
some civil law countries (e.g. Luxembourg) provide for both maximum
and minimum sentences, some only for minimum sentences for certain
types of crime (e.g. Germany), some for maximum sentences only (e.g.
the Netherlands) and some for mandatory sentences for certain types of
crime (e.g. Italy).

Especially in the area of transborder criminality, effective cooperation
between the Member States has been made difficult by major differences
in substantive national laws. As regards white-collar offences such as
bankruptcy fraud, insider trading and fake security, for instance, many
violations still do not fall under criminal law but under civil or admin-
istrative law, which still varies considerably from one country to
another. Cooperation at the European level has also been hampered by
substantial differences as regards the definition of offences such as
money laundering, investment fraud and participation in criminal
organisations.11

Another major obstacle is the different administrative structures at the
national level which often make it difficult to identify adequate coun-
terparts if it comes to defining rules and mechanism for cooperation and
common procedural standards. This applies in particular to the struc-
tural differences in the administration of justice and in the organisation
of police forces. A few examples may again highlight the extent of the
difficulties.

The courts system in the civil law countries is profoundly different
from that prevailing in the common law countries. It lacks the compact
and unitary structure which is, for instance, strikingly evident in the
Irish case with its clear single hierarchy of District Courts, Circuit Courts,
High Court and Supreme Court. In France, for instance, there are three
highest courts topping a rather complex system of lower courts, one for
ordinary civil and criminal questions (Cour de cassation), one for admin-
istrative problems (Conseil d’état) and one for conflicts of jurisdiction
between administrative courts and ordinary judicial courts (Tribunal des
conflits). In neighbouring Germany there are no less than five courts at
this level, one each for ordinary civil and criminal (Bundesgerichtshof ),
administrative (Bundesverwaltungsgericht), labour (Bundesarbeitsgericht),
social matters (Bundessozialgericht) and tax (Bundesfinanzhof ), with each
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of these coming on top of three levels of lower courts, none of which
matches exactly the competences and role of its French counterpart. In
Italy there are a Corte di Cassazione and a Consiglio di Stato with similar
competences as their French counterparts but the structure of the sub-
ordinate courts is not identical, and there is a separate highest court for
fiscal jurisdiction (Commissione tributaria centrale). In spite of the com-
mon civil law tradition and an increasing convergence on three levels of
appeal the court structure in continental Europe therefore presents a
picture of extreme diversity.

As regards the structure of police forces the main differences between
the EU Member States are due to different degrees and forms of organi-
sation of centralised and decentralised policing. In some countries, par-
ticularly in Austria, Denmark, Greece, Ireland and Portugal, policing is
highly centralised with a single national police force which is adminis-
tered by the competent ministry (Ministry of Justice in the Danish and
Irish cases, Ministry of Interior in Austria and in Greece). In other coun-
tries, however, policing follows a much more decentralised pattern: in
the United Kingdom there are 52 county or city based police forces under
their Chief Constables and local Police Authorities. The running of the
local forces is monitored by the Home Office and there are some central
services such as the National Criminal Intelligence Service (NCIS) but
most of these central services are still considered to be mainly supporting
structures for the work of the local forces. A considerable degree of decen-
tralisation is also to be found in Germany because under the German
constitution policing falls within Länder competence. The organisational
features of the Länder police forces are rather similar, and there two
major federal services, the Federal Crime Office (Bundeskriminalamt) and
the Federal Border Guard (Bundesgrenzschutz), but each state has its own
police law and approach to policing, and the forces at state level are
firmly under the control of the individual Länder ministries of interior. 
A high level of decentralisation also exists in Spain where there are both
forces with nation-wide jurisdiction (Policia nacional and Guardia Civil)
and 17 ‘autonomous’ regional police forces (Policia autonomica).

The picture of European policing is further complicated by an enor-
mous variety of the competences of police forces. In France both the
Police nationale and the Gendarmerie nationale are responsible for crimi-
nal and public order policing. Yet the former is part of the Ministry of
Defence and employed mainly for policing the land areas of France,
whereas the latter comes under the Ministry of Interior and is concen-
trated on urban and industrial areas, with special forces for investigation
and prosecution duties (Police judiciaire), intelligence gathering
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(Renseignements généraux), rioting (Compagnies républicaines de sécurité,
CRS) and for border controls (Police de l’air et des frontières, PAF). In Italy,
by contrast, national police forces are based on completely different
principles of organisation and competences. The Carabinieri have some,
but not all of the duties of the French Police nationale, but their territo-
rial distribution is more in line with that of the Gendarmerie nationale. In
addition, the division of tasks between the Carabinieri and the Polizia di
Stato (often seen as a rival) is frequently not altogether clear, and the sit-
uation is further complicated by the existence of the police force of the
Ministry of Finance (Guardia di Finanza) which is responsible for enforc-
ing tax, excise, customs and tariff legislation. The resulting variety of
actors make European policing a very ‘crowded policy space’ indeed,12

and often police cooperation among the EU countries is affected by 
difficulties in identifying and bringing together the right interlocutors
at the national level.

The differences between national policy 
approaches in the JHA sphere

Some of the problems stemming from legal and administrative differ-
ences between the national systems are clearly of a more technical
nature. They can be – and often enough have been – resolved at the tech-
nical level if the political will to achieve progress is sufficient. Yet the sit-
uation is much more difficult if these differences reflect fundamentally
different national policy approaches. There are a number of internal
security-related JHA issues on which the EU Member States continue to
pursue different approaches which are often rooted in traditional
national concepts of public order, an actual or perceived public consen-
sus or simply long-established national policies. In these cases the politi-
cal obstacles to reaching consensus on even only limited procedural
aspects can be much more important than any of the legal or adminis-
trative difficulties. Such fundamentally different national approaches
have become apparent especially in relation to border controls, criminal
justice cooperation, the fight against drugs and police cooperation.

Since the 1980s an increasing number of governments have come to
accept the abolition of controls on persons at borders between the EU
Member States (that is ‘internal’ border controls) as a central element of
the European integration process. Most of the arguments raised against
this objective have concentrated on the anticipation of increased inter-
nal security risks due to the relaxation of border controls and the enor-
mous practical difficulties of agreeing among the Member States on
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common ‘compensatory’ measures for offsetting any possible negative
effects in respect to internal security. Yet the five Member States who in
1985 in the context of the Schengen Agreement decided to go ahead
with the abolition of internal border controls, the Schengen group (the
Benelux countries, France and Germany), and the eight other Member
States who have joined Schengen since, have taken the view that these
risks can be effectively minimized through adequate compensatory
measures such as increased external border controls and surveillance
measures on the territory instead of at internal borders. They have ceased
to regard internal border controls between their countries as a vital ele-
ment of their internal security, and their position is that the political
and economic advantages of abolishing the latter far outweigh the pos-
sible disadvantages which they consider manageable. All British govern-
ments, on the other hand, have so far continued to consider controls on
persons at all border crossing points a central element of their approach
to internal security, assuming that abolition of border control would
lead to a significant increase in organised crime, drug smuggling, terror-
ist attacks and illegal immigration. As a result of this different approach
the United Kingdom and Ireland (which due to the Common Travel Area
with the United Kingdom followed nolens volens the British position)
have not only stayed outside of the Schengen border control system but
also frequently adopted positions on other issues – on asylum and immi-
gration policy questions, for instance – which differed considerably
from those of their continental partners.

This major difference in approach to controls on persons at borders is,
however, not only due to different risk assessments. It also reflects dif-
ferent understandings of the role of borders and controls on persons. On
the continent borders are far from being considered an obvious source of
security because in the past they were frequent sources of conflict and
pathways for military invasions. The insular geographical position of
the United Kingdom, however, and the fact that the last successful mil-
itary penetration of its ‘borders’ goes back as far as the invasion by
William the Conqueror in 1066 means that ‘borders’ are regarded as a
much more stable and security-providing element of national history
and identity. A difference of similar importance relates to controls on
persons and their impact on individual liberty. In most of the continen-
tal EU countries citizens are obliged to carry national identity cards
which they have to produce whenever required by police officers.
Controls on persons within the territory are considered to be almost 
natural, by many even as a reassuring, aspect of the state authorities’
effort to ensure the security of their citizens. In the United Kingdom,
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however, there is a long-standing tradition of limiting state control over
individuals living and moving within the territory. It goes back as far as
the Magna Carta but found its main ideological development in the
eighteenth century when Britons started to look upon their country as
the ‘land of the free’ in contrast with the absolutist regimes on the con-
tinent.13 While identity controls on persons coming into the country
are considered perfectly legitimate and even necessary, the introduction
of identity cards and increased identity controls within the territory
which could be necessary as a result of the removal of internal border
controls would almost certainly encounter major public opposition.

Cooperation in matters of criminal justice has encountered difficulties
because of different approaches to territoriality. The United Kingdom
has traditionally seen territoriality as the main guiding principle of its
criminal justice cooperation with European partners. Taking the view
that an offender is best brought to trial and punished in the state in
which the offence was committed, the United Kingdom has shown a
clear preference for extradition and mutual assistance, has been less
keen on the transfer of the execution of criminal judgments, and has
been for a long time opposed to the transfer of criminal proceedings as
an element of cooperation. In civil law countries, on the other hand, ter-
ritoriality is often superseded by a preference for bringing an offender to
trial within the community to which he belongs, which may be in a dif-
ferent state from that where the offence was committed. Yet difficulties
in this area cut across the dividing lines of the different traditions of civil
and common law countries. In contrast to the Scandinavian countries
and the Netherlands, for instance, France, Germany and the United
Kingdom have traditionally shown a clear preference for the responsi-
bility for criminal proceedings and the execution of judgments to
remain with the requesting state instead of being transferred to the
requested state.14 All this implies rather different approaches to the basic
principles and aims of cooperation at the European level.

Fundamental differences in national policy approaches have also sur-
faced in the fight against drugs. While all the EU Member States are
firmly committed to the fight against drug trafficking their strategies for
fighting drug addiction differ substantially. The two extreme poles of
the range of different national approaches are the Dutch and Swedish
drug policies. In the Netherlands drug addiction is primarily seen as a
public health rather than a criminal problem. A purely repressive policy
has many negative effects such as the social exclusion of addicts, more
underground drug circles and increased health risks through poor qual-
ity. The Dutch approach aims instead at a ‘normalisation’ of drug use by
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allowing addicts – within certain limits – to live a ‘normal’ life. This
means that drug addicts found in the possession of relatively small
amounts of drugs are not prosecuted unless they are suspected of dealing,
that small-scale retailing of drugs in ‘coffee shops’ and certain youth cen-
tres is tolerated, and that the addict is supported by active care facilities
and a number of social and public health measures. In Sweden, by con-
trast, the use of drugs – even in smallest quantities – is prohibited and
subject to criminal law. Under Sweden’s zero tolerance law-enforcement
approach addicts have been traditionally considered to be a danger both
to themselves and to society, and all those found in possession of drugs
have either to face prison sentences or to submit themselves to enforced
treatment.15 Here again the different policy approaches are rooted in dif-
ferent national traditions and attitudes, the Dutch approach being based
on the idea of a social state providing all possible support to the citizens
rather than regulating their morals, the Swedish approach reflecting the
idea of a paternalistic welfare state committed (as in the case of Swedish
alcohol policy traditions) to freeing society from the scourge of drugs.
The policies of all the other Member States can be situated somewhere
between the extremes of ‘normalisation’ and ‘criminalisation’, with
some (like Ireland) being closer to the Dutch model, others (like France)
being close to the Swedish model. As a result of these differences it has been
extremely difficult for the EU Member States to agree on comprehensive
common strategies in the fight against drugs, and political controversies
over national drugs policies have on more than one occasion severely
disrupted cooperation at the European level.

In the area of police cooperation the integration process in JHA has
been affected by fundamental differences between Member States’ aims.
In reaction to obvious shortcomings of national police activities in the
fight against cross-border crime some European governments were
already in the 1980s prepared to consider the establishment of a
European police organisation (Europol) with comprehensive opera-
tional powers which should come above existing national police forces.
From 1988 on German Chancellor Helmut Kohl, in particular, repeat-
edly advocated the creation of some sort of European counterpart to the
American FBI. Yet many of the EU countries (including the United
Kingdom) continue to regard policing as an exclusive national preroga-
tive and are extremely reluctant to go beyond improved information
exchange mechanisms and occasional joint operations at the European
level. As a result of these differences Europol came fully into being only
after considerable delays in 1998 and has so far remained largely limited
to information exchange and analysis tasks.
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Positive development factors

The Council of Europe experience

None of the three founding treaties of the European Communities
(ECSC, 1951; EEC and EAEC, 1957) gave any competences to the newly
established Community institutions in the sphere of justice and home
affairs. The founding Member States were clearly not yet prepared to
consider any incursion on their sovereignty in these fields. There was
only one exception: in the framework of the EEC Treaty the Member
States agreed on the free movement of workers (now Article 39 TEC) as
one of the ‘four freedoms’ of the common market. As a result a range of
EC legislative acts were gradually adopted in the 1960s and 1970s which
forced Member States to harmonise some of their national rules and
practices regarding entry, movement and residence. Yet this harmonisa-
tion did not extend to non-nationals of EC countries, it left existing bor-
der controls largely unchanged and it had, at least initially, only very
limited implications for internal security.

Yet at the time the Communities were established another European
organisation existed already which was in a position to address 
some issues of relevance to internal security: the Council of Europe.
Established in 1949 to ‘achieve greater unity between its Members for
the purposes of safeguarding and realising the ideals and principles
which are their common heritage’, the mandate of the Strasbourg-based
Council of Europe, which now comprises 40 European countries,
includes the maintenance and the development of the rule of law in
Europe. It was created as an organisation for voluntary cooperation
among European countries sharing a number of fundamental values but
retaining their full sovereign powers. As a result it has none of the supra-
national characteristics of the EC/EU system and relies on intergovern-
mental agreements, conventions needing national ratification and the
sponsoring of ‘specialised’ conferences such as the Conference of
European Ministers of Justice. Its main decision-making body, the
Committee of Ministers, represents the interests of the Council’s mem-
ber states and can only address ‘recommendations’ to the national 
governments as to the action required (Article 15 of the Statute). 
The ‘resolutions’ or ‘opinions’ adopted by the Parliamentary Assembly,
which represents the national parliaments, are not binding on the
Committee of Ministers, and the relatively small Secretariat plays an
essentially administrative role. Yet what from the point of view of the
integrated EC/EU system would appear as a rather weak set of instru-
ments and institutions proved to be an advantage at a time when the 
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EC Member States were not yet willing to bring major areas of JHA into
the mainstream integration process within the EC. It provided them
with a framework in which they could work for the establishment of a
number of basic principles and procedures on relevant JHA issues within
a purely intergovernmental framework which had the additional advan-
tage of involving a wider circle of European countries.

Right from the beginning a substantial part of the Council’s work has
been dedicated to the establishment of fundamental elements of a pan-
European legal and judicial space with a strong emphasis on legal instru-
ments in the fight against cross-border crime. Many of the results
achieved in this area continue to be central points of reference for the
development of the EU as actor in internal security matters. There is a
whole range of Council of Europe Conventions which the EU Member
States consider to be so essential for the development of EU action in the
context of the ‘area of freedom, security and justice’ that they have
defined them as part of the acquis which the applicant countries will
need to adopt and fully implement as part of their obligations of mem-
bership. The agreements reached in the framework of the Council of
Europe have been particularly important in the area of judicial coopera-
tion in criminal and penal matters. Texts now being part of the Union
acquis include the European Convention on Extradition (1957, includ-
ing the Additional Protocols of 1975 and 1978), the European Conven-
tion on Mutual Legal Assistance in Criminal Matters (1959, including
the Additional Protocol of 1978), the European Convention on the
International Validity of Criminal Judgments (1970), the European
Convention on the Transfer of Proceedings in Criminal Matters (1972)
and the Convention on the Transfer of Sentenced Persons (1983). Yet
the Council of Europe also provided the framework for substantial
agreements in the fight against terrorism (European Convention on the
Suppression of Terrorism, 1977) and organised crime (European
Convention on Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime, 1990). Many of these conventions have become
points of departure for more comprehensive measures adopted by the
EC Member States or (later) by the EU. In this sense the Council of
Europe prepared some of the legal ground on which JHA cooperation
between the Member States developed during the 1980s and 1990s. This
is particularly true for judicial cooperation in criminal matters where
most of the intergovernmental texts agreed on by the Member States
before the Treaty on European Union (such as the Convention on the
Transfer of Proceedings in Criminal Matters of 6 November 1990 and 
the Convention on the Enforcement of Foreign Criminal Sentences of
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13 November 1991) relied heavily on previous conventions and negoti-
ations within the Council of Europe framework.

The Council of Europe also provided another positive impetus. The
often protracted negotiations on the conventions, which were affected
by all the substantial differences between the national legal systems
mentioned earlier, provided national administrations with an increasing
experience in cooperation with other European countries, led to a better
understanding of the particular systemic differences and difficulties in
partner countries, and created gradually a more favourable climate for
cooperation on internal security issues. Traditionally the national min-
istries of interior and of justice have been rather inward-looking institu-
tions, with only limited experience in and inclination to extended
European cooperation. Yet in the area of judicial cooperation in the
fight against crime as well as in a number of other areas the Council of
Europe led to what the great French lawyer Paul Reuter described as the
‘progressive emergence of a European mentality’.16

The experiences of the EC/EU Member States with the Council of
Europe were not only positive, however. Due to its larger membership
(which included an increasing number of countries of the ‘wider’
Europe such as Turkey, Cyprus and Malta) and the purely intergovern-
mental basis of the organisation’s proceedings, even negotiations on
more technical questions could take many months, often years. After
the signing of a convention a further couple of years could pass by
before it had been ratified by all the signatories. The diverging interests
and legal systems of members also meant that in the course of the nego-
tiations many of the originally more ambitious proposals had to be
dropped or watered down in order to make a final agreement at all pos-
sible. In some areas, such as extradition, the agreements reached within
the Council of Europe fell well short of the expectations of some of the
EC Member States. Although the EC Member States themselves often
failed to agree on common positions within the Council of Europe (the
United Kingdom, for instance, ratified the 1957 extradition convention
only in 1991) they had increasingly to realise – especially during the
1980s – that some of the interests they had in common could not be
adequately pursued within the larger framework of the Council of
Europe with its greater diversity of interests and lengthy negotiation
procedures. As a result the Council of Europe, after having played an
important ground-breaking role for cooperation between the EC
Member States, also provided them with an incentive to move beyond
its structural limitations by setting up their own framework and proce-
dures for addressing internal security-relevant JHA issues.
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Increasing transnational challenges to internal security

With all the negative factors identified in the previous section, more
powerful incentives than the Council of Europe experience were needed
for the EC Member States to move towards closer cooperation or even
integration in internal security matters. These incentives emerged first
through a number of increasing transnational challenges to what had
traditionally been considered purely national internal security, and up
to the present day these challenges are among the most important driv-
ing forces of integration in JHA.

Historically it was international terrorism that emerged as the first
major transnational challenge, leading the Member States to engage in
closer cooperation on internal security issues. The first half of the 1970s
saw a dramatic increase in terrorist threats to the Western European
countries. A major part of these came from the Middle East, dramatically
highlighted during the Olympic Games in September 1972 by the mur-
der of 11 members of the Israeli team by a group of Palestinian terrorists.
The heightening tension in the Middle East after the Yom Kippur War of
October 1973 seemed to drastically increase the risk of infiltration by
Middle Eastern terrorist networks. At the same time several European
countries also had to face major internal terrorist threats.17 In the
United Kingdom the Irish Republican Army launched a number of
bloody bombing campaigns culminating in the bombings in Aldershot
(1972), London (1973–4), Guildford and Birmingham (1974). Germany
had to cope with increasing terrorist activities by the extremist Baader-
Meinhof Group and later by the Rote Armee Fraktion which found their
apex in the kidnapping and murder of the German business leader Hans
Martin Schleyer in September/October 1977. Throughout the 1970s
Italy was affected by a range of terrorist attacks both by the left-wing 
terrorists of the Red Brigade (culminating in the murder in May 1978 
of former prime minister Aldo Moro) and later also by fascist terrorists
(culminating in the particularly bloody bombing of the Bologna railway
station in August 1980). Although on a much smaller scale, terrorist
threats developed during the 1970s also in France (Breton and Corsican
separatists) and the Netherlands (South Moluccan nationalists).
Traditionally such internal terrorist activities had been considered
merely from an ‘internal’ security point of view. Yet it became more and
more clear during the first half of the 1970s that these terrorist groups
not only frequently used bases in other European countries, both for
preparing attacks and for hiding, but that some of them also actively
cooperated on the procurement of arms and munition, training and the
sharing of intelligence. These links became particularly obvious during
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the Schleyer kidnapping in Germany in 1977 when Palestinian terrorists
hijacked a Lufthansa plane to put additional pressure on German
authorities to free the imprisoned members of the German Rote Armee
Fraktion.18

With terrorism emerging in this way as a challenge to their internal
security which could no longer be effectively dealt with by purely
national measures, the EC countries felt the need to add to the existing
international cooperation structures (mainly in the context of the UN)
action against terrorism at the European level. Although useful as a
forum for wider European cooperation, the Council of Europe with its
heavy and lengthy procedures seemed not the most appropriate frame-
work. As a result the EC Member States proceeded for the first time to
the setting up of a cooperation structure in JHA of their own: during a
first meeting of the EC Ministers of Justice and Home Affairs in Rome on
1 December 1975 it was agreed to introduce regular mechanisms for the
sharing of information on internal security problems (especially terror-
ism) and for the consideration of further measures of cooperation. 
The informality of this first meeting was reflected in the name given to the
new structure: TREVI, which was a reference both to the venue of the
meeting near the famous Trevi fountain and to the participating Dutch
minister Fonteijn (Dutch ‘fountain’). Only later was the term TREVI
reinterpreted into being an acronym for the French terrorisme, radical-
isme et violence internationale. Formally established following to a resolu-
tion adopted by the ministers in Luxembourg on 29 June 1976, TREVI
was an even weaker structure than the Council of Europe. It was not
based on any formal treaty provisions, was not supported by any per-
manent institution and had a much narrower mandate. It operated 
outside of the framework of the European Communities on a purely
intergovernmental basis as part of the foreign policy cooperation
process European Political Cooperation. It consisted initially of only two
working groups, comprising senior officials from national ministries,
senior police officers and intelligence personnel, one (TREVI I) dealing
with international terrorism, the other (TREVI II) with general public
order issues and the organization and training of police forces. Regular
meetings at the ministerial level were also foreseen, but during the first
ten years these were less regular and also less substantial than originally
envisaged.19 Yet in spite of its limitations TREVI provided the EC
Member States with a framework in which they could gradually develop
their cooperation, and became the forerunner of the much more com-
prehensive mechanisms which were built up from the second half of the
1980s onwards. In this way the threat of terrorism during the 1970s,
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which – although far from vanishing – was slightly less prominent on
the European agenda in the 1980s and the 1990s, acted as an effective
trigger for the launching of closer cooperation on internal security issues
between the EC Member States.

Slightly later than in the case of terrorism a similar ‘Europeanisation’
of internal security threats also developed in two closely interrelated
areas: the fight against drug trafficking and against international organ-
ised crime. During the 1970s most of the EC Member States had to 
face increasing drug problems which were mainly due to the wider avail-
ability and falling prices of heroin and LSD. In the early 1980s the situ-
ation was worsened by a massive influx of cheaper cocaine from South
America.20 The Member States continued to pursue different approaches
to the problem of drug addiction, but drug trafficking being a cross-
border crime par excellence, more efficient international cooperation
appeared to be one of the most promising instruments on this side of the
drugs problem. The Member States were also worried by a number of
changes in international drug trafficking routes that seemed to indicate
a partial relocation of the trade to Europe in response to the upgrading
of anti-drugs measures in the US under the Reagan administration.
There was evidence, for instance, that the Colombian cartels, which dur-
ing the 1980s led the way in applying industrial-style transport to drug
trafficking, tried to diversify their markets with a particular emphasis on
Europe.21 Different frameworks of international cooperation against
drug trafficking existed already. The most important of these was coop-
eration within the UN which was based on the 1961 Single Convention
on Narcotics and led in 1988 – with active participation of the EC coun-
tries – to the signing of the United Nations Convention against Illicit
Traffic in Narcotics and Psychotropic Substances. But due to its global
scope and huge membership the UN framework seemed hardly capable of
addressing sufficiently the particular problems and challenges in Europe.

In many ways linked to drug trafficking, although a major problem of
its own, was the increasing transnational threat posed by organised
crime. In the Europe of the 1950s and 1960s organised crime was still
largely regarded as primarily a national problem. Italy certainly had a
major problem with its powerful and well-organised Mafia families, but
even this was seen as mainly an Italian problem, and in most of the
other EC Member States the incidence of organised crime was rather
limited. In the 1970s and 1980s, however, the expansion of interna-
tional drug trafficking, the growth of international trade and financial
transactions, and the increasing economic interpenetration in Western
Europe led to a spread of cross-border activities of organised crime
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groups almost everywhere in Europe. A report by the Council of Europe
identified in 1985 drug and firearms trafficking, economic crime –
including money laundering, trafficking of stolen art objects and the
sexual exploitation of women as the main areas in which European
organised crime was developing.22 Several of the EC Member States
reacted to the increasing challenges with the creation of special police
squads with specific powers, techniques and equipment, and the sup-
pression of organised crime became an issue for national political
debates.23 In February 1985 the Italian President-in-Office, Formigoni,
expressed before the European Parliament the Member States’ con-
cerns about the links between organised crime, drug trafficking and 
terrorism.24 More international cooperation was clearly needed. The tra-
ditional framework for such cooperation, the world-wide police organisa-
tion Interpol, no longer appeared adequate. It was criticised at the 
time for having failed to respond to the new patterns of international
crime, and for using outdated systems of information and documenta-
tion.25 Stepping up bilateral cross-border cooperation and the activities
in the framework of the Council of Europe were also not considered 
a sufficient response. On 21 June 1985 the TREVI ministers (of justice
and home affairs) therefore decided to establish a third working group
(TREVI III) on drugs and organised crime. TREVI III was to focus on 
the methods of fighting all forms of international organised crime, with
particular emphasis on drug and arms trafficking and the links to 
international terrorism. The creation of TREVI III was a major step
towards wider police cooperation between the EC Member States. Its
existence and work prepared the ground for the establishment of
Europol in the 1990s.

At the beginning of the 1990s another set of interrelated JHA issues
forced its way onto the European agenda: migratory pressure and its
effects. Throughout the 1980s international migratory flows had been
increasing due to military conflicts, political persecution, a significant
worsening of economic conditions in many Third World countries, pop-
ulation growth and the widening gap between living conditions in the
poor and the prosperous regions in the world. At the beginning of the
1990s it was estimated that nearly 20 million refugees were fleeing from
war and persecution and over 100 million ‘economic migrants’ were try-
ing to escape from poverty by leaving their countries.26 Perceived as a
haven of peace, stability and prosperity, the Community and its
Member States were a destination of choice for many political refugees
and economic migrants. From the late 1980s on it also seemed – and in
fact also often was – much easier to reach one of the EC countries
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because of the increased permeability of borders within Europe which
followed the disintegration of the Communist bloc in Central and
Eastern Europe, and the abolition of most border controls within the
Community.

While many of the hundreds of thousands of people from Europe and
other countries who tried to enter the Community in these years were
doubtless fleeing from war and persecution others were primarily 
motivated by economic reasons. Yet, with the EC Member States allow-
ing for legal immigration only in exceptional circumstances, the eco-
nomic migrants tried to use the same entry gate as the ‘real’ political
refugees by claiming political asylum in huge numbers. From 1987 to
1992 the number of asylum applications in the (at that time) 12 EC
Member States rose from 132,799 to 556,391. Germany’s then particu-
larly generous asylum system and its geographical position made it the
primary target of this assault on political asylum, and over the same
period Germany registered a rise of applications from 57,379 to 438,191,
so that in 1992 the German share of the influx reached 78.76 per cent of
the total for the EC-12. The numbers in other Member States were less
dramatic but still significant: Britain, for instance, had thirteen times
more applications in 1991 than in 1987, Spain three times more, and in
France, Italy and the Netherlands applications nearly doubled during
the same period.27 In addition most Member States experienced increas-
ing problems with clandestine immigration, illegal visa overstays and
illegal employment of non-EC workers. Although not an internal secu-
rity ‘threat’ in the traditional sense, this massive influx of asylum seek-
ers and immigrants had clearly some destabilising political and social
effects. Right wing groups in several Member States (such as the French
Front National, the German Republikaner or the Flemish Vlaams Block)
tried – not without success – to capitalise on what they presented as a
danger to national identity, a threat to jobs and an outrageous exploita-
tion of scarce national social security resources. In some Member States,
in particular in Germany, the beginning of the 1990s saw a sharp rise of
anti-foreigner violence and often locally concentrated outbursts of
xenophobia and hate crime.28 In addition, the national asylum and
immigration authorities were often simply not capable of coping with
the drastically increased numbers which led to huge administrative
problems, additional expenditure and unwelcome concentrations of 
foreigners in certain city areas.

As a result of these problems several Member States started to regard
asylum and immigration issues increasingly as a European problem. It
became obvious that illegal immigrants and bogus asylum seekers – and
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the criminal organisations involved in illegal immigration – exploited
both the differences between the national systems and the dismantling
of internal borders within the Community. Germany, as the country
most affected by these problems, took the lead in pressing for the devel-
opment of a common European asylum and immigration policy. During
the 1990/91 Intergovernmental Conference (IGC) Germany failed in a
first attempt to communitarise at least some areas of asylum and immi-
gration policy, but it succeeded with support from a number of other
countries such as Italy, the Netherlands and Spain in bringing asylum
and immigration into the intergovernmental framework which the new
Treaty on European Union (TEU) created for JHA cooperation. The asy-
lum and immigration problem played a major role during the IGC, and
Title VI TEU (which later became known as the ‘Third Pillar’ of the
European Union) owes its existence to a considerable extent to the
migratory pressures that several Member States were experiencing at
that time. In this sense it was again an ‘external’ challenge which helped
to trigger this major new step of the development of JHA cooperation
between the Member States.

The ‘spillover’ effect of economic and political integration

The impetus given to cooperation on a number of internal security or
related issues by the ‘external’ factors mentioned above has been rein-
forced by a number of ‘internal’ factors linked to the progress of eco-
nomic and political integration. Among those the effects of the gradual
completion of the Internal Market have been – and continue to be – of
particular importance.

Two of the ‘four freedoms’ introduced by the EEC Treaty of 1957, the
free movement of goods and (even more) that of persons, always had
potentially considerable internal security implications because their full
implementation required the dismantling of internal borders. Yet for
well over two decades these implications remained largely theoretical.
Although much progress was achieved during the 1960s and 1970s in
implementing the free movement of goods, internal border controls and
a complex set of customs formalities persisted. The right to free move-
ment of certain categories of persons (workers, students) was also much
developed, but this progress did not extend to all persons and did not
lead to the abolition of controls on persons at internal borders. During
the 1960s the Member States started to cooperate on some internal secu-
rity issues arising from economic integration under the EEC Treaty
which led, inter alia, to the Naples Convention which established a
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number of principles and rules for cooperation between customs author-
ities on issues such as prohibitions, restrictions and controls. Yet progress
was limited to a few areas there, remained very much at a technical
level, and was not followed up by any more comprehensive common
policy-making.

From the mid-1970s onward the abolition of internal border controls
was increasingly discussed as a necessary element of a ‘Europe of the cit-
izens’ in which individuals would be able to travel freely across borders
without being all the time reminded that ‘Europe’ meant little at border
crossings. By the beginning of the 1980s European citizens had still seen
little more than a gradual move from regular to random checks at bor-
der points and an agreement on a common EC format (not document)
for passports reached in 1981/82. National governments largely contin-
ued to think in terms of national internal security spaces which were both
defined and controlled through their respective borders. This traditional
approach, however, was fundamentally challenged in the mid-1980s with
the launch of both the Schengen process and of what became known as
the ‘Internal market programme’.

The relaunch of the integration process which started with the success-
ful conclusion of the Fontainebleau European Council ( June 1984)
brought the uncompleted aim of free movement to the forefront of
European Politics. Both of the committees set up at Fontainebleau made
in 1985 proposals with major implications for the area of internal secu-
rity, the Dooge Committee by proposing the completion of the Internal
Market before the end of the decade, and the Adonnino Committee by
insisting on the importance of free movement of persons for the creation
of a ‘Europe of the citizens’. The recommendations of both committees
questioned more or less directly the existing system of internal borders.
Faced with an obvious reluctance of some Member States to commit
themselves to the abolition of internal border controls, France, Germany
and the three Benelux countries signed on 14 June 1985 the Schengen
Agreement which provided for the gradual abolition of controls and a
broad range of compensatory measures in main areas of JHA. This major
initiative coincided with the submission by the Commission in June 1985
of its famous ‘White Paper’ on the completion of the Internal Market.
Aimed at the complete removal of all remaining obstacles to trade within
the EC until the end of 1992, the White Paper proposed not only the 
abolition of all internal border controls but also a whole range of com-
pensatory measures in areas such as immigration, asylum, external border
controls and policies on visas and drugs. While the Schengen Convention
was presented largely as a political project, the Commission’s proposals
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were embedded in the mainly economic rationale of the completion of
the Internal Market. Yet the logic behind both proposals was largely the
same. The abolition of internal border controls was presented as one of
the most important steps for the further development of the integration
process, justifying the whole range of common JHA measures which
would be needed to offset the potential of new internal security risks
linked to the dismantling of internal borders.

None of the major proposals made in 1985 was crowned with immedi-
ate success. The Schengen countries had to struggle for five years before
they were able to agree on the Convention Implementing the Schengen
Agreement (CISA) of 1985 which was only signed on 19 June 1990. In
contrast with the 1985 Schengen Agreement, which had been largely
programmatic on the compensatory JHA measures, the CISA was drawn
up as the basis for the practical functioning of Schengen, a function
which it fulfils up to the present day. In 142 Articles the CISA sets out
detailed rules on the abolition of controls at internal borders, the cross-
ing of external borders, visas, movements of aliens, the responsibility for
the processing of applications for asylum, police cooperation, extradition
and other matters of criminal justice cooperation, on narcotic drugs,
firearms and ammunition, the Schengen Information System (SIS),
transport and movement of goods and the protection of personal data. 
A further five years were to pass by before the CISA entered into force on
26 March 1995, making the Schengen system finally fully operational.

In the EC framework the Commission’s proposals relating to the aboli-
tion of border controls met strong opposition from some Member States,
especially the United Kingdom. As a result the aim of an ‘area without
internal frontiers’ was inserted in a rather vague form in Article 8a TEC
when the Treaties were revised by the Single European Act of 1986. The
loopholes left in the Treaty allowed the British Government to argue
that the free movement of persons applied to EU citizens only, not to
third country nationals, with the result that because of the impossibility
of separating EU citizens from third country nationals without checks at
borders internal controls could be maintained. The Commission also
failed to convince the Member States that compensatory measures in
JHA necessary to offset possible negative effects of the completion of the
Internal Market should be adopted by the Community. The Member
States preferred to keep these measures entirely in the intergovernmen-
tal sphere where they could rely on the existing TREVI structure.

Yet from 1986 onward the implementation of the Internal Market pro-
gramme generated a need for common action by the Member States
which went far beyond the measures which had been sketched out in

The Development of the EU as an Internal Security Actor 29



the Commission’s White Paper. Although the Member States – with the
exception of the Schengen countries – could not agree on the full aboli-
tion of internal border controls, the reduction of border checks on trans-
ports of goods, the simplification of customs procedures, a partial
relaxation of internal border controls on persons in most Member States
and a number of other measures aimed at eliminating remaining physi-
cal obstacles to free movement, led the Member States to look for a host
of compensatory measures to offset potential internal security risks
resulting from the increased freedom of movement within the Internal
Market. Most of the governments found themselves urged by senior
police officers and other experts to take action against the potential new
threats posed by transnational crime, terrorism and illegal immigra-
tion.29 The existing TREVI structure proved to be too narrow a frame-
work for the much increased need for cooperation. From 1986 to 1991
the Member States created over twenty new intergovernmental bodies
dealing with specific JHA issues arising from the completion of the
Internal Market.30 The most important of these were TREVI 1992 (a new
TREVI working group dealing with the internal security consequences
and police cooperation issues arising from the abolition of internal border
controls), the Ad Hoc Immigration Group (covering asylum, immigra-
tion and external border control issues), the Mutual Assistance Group
’92 (MAG ’92), often better known under its French abbreviation ‘GAP
’92’ (focusing on customs authorities’ measures to prevent the smug-
gling of prohibited goods such as drugs, arms and pornographic mate-
rial), the Coordinators’ Group on the Free Movement of Persons (which
dealt with the general implications of free movement and had to coordi-
nate the work of some of the other bodies) and the Comité européen de
la lutte anti-drogue, CELAD (looking at improved cooperation and meas-
ures in the fight against drugs). The Commission was associated with the
work of these groups but – the framework being intergovernmental – had
no formal role in the decision-making process.

The proliferation of intergovernmental groups and committees led to
some positive results. One was that regular contacts and cooperation
was established between parts of the national administrations which
had hitherto seen little or no involvement in the European process. This
was the case, for instance, with most of the sections in the ministries of
interior which were in charge of asylum and immigration issues. Yet in
areas with established patterns of cross-border cooperation a new
dynamic of cooperation also emerged. This applied, in particular, to
police cooperation where at the beginning of the 1990s the Member
States had not only to deal with the consequences of the completion of
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the Internal Market but to face new threats posed by organised crime in
Central and Eastern Europe, the Soviet Union and (later) its successor
states which also came with new forms of crime such as the smuggling
of nuclear material. In June 1990 the interior ministers, on the basis of
work carried out in the TREVI context, reached a political agreement on
the setting up of Europol as an information exchange and analysis
agency which would have no operational powers but would facilitate
the interaction between national police forces. This was followed in
August the same year by the establishment of an Ad Hoc Working Group
on Europol (AHWGE), the fifth TREVI working group, whose recom-
mendations led to the agreement in December 1991 to create the
Europol Drugs Unit (EDU) as a precursor to Europol.

Yet the system of entrusting the various internal security issues arising
from the Internal Market process to more and more intergovernmental
ad hoc groups also had serious disadvantages. There was no overall strat-
egy and framework, few established procedures existed, there was little
coordination, and many of the intergovernmental bodies hardly knew
about each other’s work. Often enough the mandate given to a particu-
lar group was rather broad and did not sufficiently take into account the
task of other groups. This led to considerable overlaps and the results
achieved in one group being in part put into question by the work of
other groups. While this already slowed down decision-making quite
considerably, the situation was made worse by the need to achieve 
consensus even on minor details, any majority voting being ruled out by
the intergovernmental basis of these groups. As a result progress was
generally very slow, and in some of the more difficult areas – such as
immigration – it was even hardly discernible.

The major treaty reforms of the 1990s: from 
Maastricht to Amsterdam

Progress and deficits of the Third Pillar

At the beginning of the 1990s some Member States had become rather
dissatisfied with the extended but fragmented and disorganised system
of intergovernmental cooperation which had emerged since 1986. This
was particularly true for Germany which – feeling particularly exposed
to the effects of the new permeability of borders in Central and Eastern
Europe – wanted to see more progress at the European level in the fight
against illegal immigration and transnational crime. The German gov-
ernment played a key role in bringing the obvious inadequacies of the
existing structures in coping effectively with both the requirements of 
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a borderless Internal Market, and the mounting external challenges, to
the Member States’ internal security on the agenda of the 1990/91
Intergovernmental Conference. During the Conference two camps
opposed each other. Whereas one group – including Germany, Belgium,
Italy, the Netherlands and Spain – advocated a communitarisation of a
wide range of JHA matters, another group – consisting mainly of the
United Kingdom and Denmark – defended the idea of only a limited
range of JHA areas to be brought into the Treaties in the form of an inter-
governmental pillar. In the end the latter group prevailed with its insis-
tence on a separate intergovernmental pillar for JHA, but the former got
its way on bringing a comprehensive range of JHA areas into the new
Treaty. An attempt by the Schengen members to have their system
incorporated into the EU failed, mainly because of British opposition.

With the introduction of intergovernmental Title VI TEU on coopera-
tion in the fields of justice and home affairs into the Maastricht Treaty
on European Union – which entered into force on 1 November 1993 –
the so far rather fragmented cooperation between the Member States on
matters relating to internal security attained a new quality: Article K.1
TEU provided for the first time a formal treaty basis for the adoption of
measures in the areas of border controls, the combat against unautho-
rised immigration and fraud on an international scale, judicial coopera-
tion in criminal matters and police cooperation for the purposes of
preventing and combating terrorism, drug-trafficking and other serious
forms of international crime. The new Third Pillar was also vested with
specific instruments – Joint Actions, Joint Positions and Conventions
(Article K.3 TEU) – a senior Coordinating Committee (Article K.4) and a
number of special procedures regarding decision-making, information
on the European Parliament and financing. All this clearly meant a sig-
nificant step forward for the development of the Union as an actor in
the domain of internal security.

The most significant change brought about by the Maastricht Treaty,
however, was not the introduction of detailed provisions on institutions
and procedures but the fact that through the treaty changes internal secu-
rity issues were for the first time brought into the mainstream integration
process. All major EU institutions now had some formal role to play in
JHA (though rather limited in the case of the European Parliament and
the Court of Justice), and – in the broader context of JHA – internal secu-
rity issues became part of the Union’s political agenda. This generated its
own dynamic: from 1993, expectations on the part of several Member
States, the European Parliament, the Commission and even some third
countries for the Union to take action on relevant internal security
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issues, started to rise significantly. More ambitious proposals were intro-
duced, debates on a variety of internal security related matters took place
in the European Parliament and media coverage became more extensive.
As a result not only did the above-mentioned deficits become more
apparent, but so also did the common challenges the Member States had
to face, in areas such as organised crime and illegal immigration.

Yet already at the time of their entry into force the provisions of Title
VI TEU were criticised because of their intergovernmental basis, the
inadequacy of some of its instruments and its deficits in terms of demo-
cratic and judicial control.31 The actual performance of the Third Pillar
then seemed to justify most of these early criticisms: although some
progress was achieved under the Third Pillar – such as the final estab-
lishment of Europol and the agreement on basic principles and objec-
tives in the fight against drug trafficking and organised crime – its
overall performance was rather poor. The absence of any clear objectives
(Article K.1 TEU only declared the above-mentioned areas to be Matters
of Common Interest), the unchallenged predominance of unanimity in
the decision-making, the Commission’s limited right of initiative, the
unclear legal status of Joint Actions and Joint Positions, controversies
over judicial control by the Court of Justice and the lengthy ratification
procedures needed for conventions all contributed to very few legally
binding texts being adopted and implemented.32 The absence of any
more comprehensive common policy-making even in areas such as the
fight against illegal immigration and organised crime, where many
Member States were confronted with increasing problems, was increas-
ingly seen as a major failure. With the near completion of the Internal
Market on 1 January 1993 the discrepancy between the single ‘eco-
nomic’ area in the Union on the one hand and the persisting twelve
(from 1995 fifteen) different ‘judicial’ and ‘policing’ areas on the other
became all the more apparent and attracted increasing criticism both at
the national and the European level.

A further weakness of the Third Pillar was the continuing exclusion
from the EU of the Schengen system, which did not help with the devel-
opment of a common EU approach towards internal security challenges.
By the mid-1990s time seemed more than ripe to the Schengen members
which had grown to 13 of 15 Member States to put an end to the paral-
lel development of Schengen outside of the Union framework, which
had by that time become more problematical than at the beginning of
the process. The Schengen system could not only point to some major
successes. One of those was clearly the SIS, the operational core-piece of
the entire Schengen system which started to work in 1995. The SIS
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emerged as an effective computerised information system enabling desig-
nated national authorities of the Schengen members to use an automated
search procedure giving access to reports on persons and objects compiled
in all the Schengen countries for the purposes of border checks and con-
trols, other police and customs checks carried out within the country, and
the issuing of visa and residence permits. What had first appeared as little
more than a useful technical facility became in practice a central instru-
ment of border safety and law enforcement. It was only through the use
of the SIS that the authorities of one Schengen member were enabled to
carry out checks which also took into account the internal security inter-
ests of the other Schengen members in terms of wanted persons, persons
who should be refused entry, and stolen or missing vehicles or objects.
The SIS became therefore a conditio sine qua non of the whole Schengen
system and one of the most tangible proofs that the Schengen process has
in fact created what may be called a ‘common internal security area’ 
comprising the territories of all Schengen members.

With the further growth of activities in the JHA sphere the risk of
inconsistencies and the need for cumbersome coordination between the
Third Pillar and the Schengen system was likely to increase. Yet it was
also the prospect of the next enlargement which led some Schengen
members, especially France, to insist strongly on an early incorporation
of Schengen into the EU. With most of the Central and Eastern
European countries (CEECs) still having a long way to go to meet the
basic legal, procedural and technical standards of JHA cooperation
within the Schengen framework it was feared that it might become
much more difficult, perhaps even impossible, to have these standards
accepted by the whole EU after accession. Concerned by the particular
risks of illegal immigration and organised crime in Central and Eastern
Europe, the Schengen members wanted to ensure that the CEECs would
need to meet their own internal security standards before the EC rules of
free movement could become applicable to them. Making Schengen
part of the Union acquis before the next enlargement (and thereby part
of the conditions for accession) seemed clearly the most effective way of
protecting the Schengen system against potential negative effects of the
Eastern enlargement.

The breakthrough of the Treaty of Amsterdam

Both the obvious weaknesses of the Third Pillar and the increasing
transnational challenges in JHA led to a comprehensive debate on 
the reform of Title VI TEU. In the run-up to the 1996/97 IGC there was
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widespread agreement in the capitals and the EU institutions on the
need for a streamlining of decision-making, the introduction of new
objectives and instruments and improved judicial control, although
opinions varied on whether this should be achieved by communitarisa-
tion and on the issue of an incorporation of Schengen into the EU.33 The
reports of the Union institutions on the functioning of the Union Treaty
(April/May 1995) and the Reflection Group’s Report (December 1995)
converged to a remarkable extent on the identification of the shortcom-
ings of the Third Pillar. They also revealed, however, major cleavages as
regards its reform. The Council favoured a minimalist approach which
was not shared by the Commission and the European Parliament. Some
Member States (especially the United Kingdom and Denmark) were
opposed to the major overhaul and at least partial communitarisation
favoured by Austria, the Benelux countries, Germany and Italy. As a
result the prospects for a substantial reform of the Third Pillar seemed
rather limited when the IGC began in March 1996.

As the IGC developed, however, JHA emerged as one of the central
areas of the negotiations. The cleavages among the Member States’ posi-
tions and approaches were, it is true, still enormous. Apart from the dif-
ferences of position regarding communitarisation there was a whole
range of staunchly defended national interests which needed to be
accommodated. Among these were the British and (nolens volens) Irish
non-participation in the Schengen border control system, the special
position of Denmark as a Schengen member opposing further commu-
nitarisation, French concerns about jurisdiction of the Court of Justice
on national measures relating to internal security and German concerns
about the asymmetrical effects of international migratory pressure on
Germany. Yet a favourable combination of interests and changed cir-
cumstances allowed this complex knot of diverging interests to be par-
tially untied in the final phase of the negotiations. Austrian, French and
German concerns about the implications of the approaching enlarge-
ment to the CEEC, the Schengen Group’s strong insistence on an incor-
poration of Schengen into the Union and a more flexible attitude of the
newly (in May 1997) elected British and French Governments led the
Amsterdam European Council of June 1997 to decide on more numer-
ous and comprehensive changes in JHA than in any other areas covered
by the Treaties.

The scope of the Amsterdam reforms – which entered into force on 
1 May 1999 – has been spectacular, both in terms of sheer volume – 
over 100 new or amended treaty provisions, six protocols and 20 decla-
rations in the annex – and substance: major areas of justice and home
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affairs – such as asylum, immigration and border controls – have been
communitarised, mainly in the form of an entirely new Title of the EC
Treaty (IV). The entire Schengen system has been incorporated into the
EU, putting an end to 14 years of development outside of the EC/EU
context and making the Schengen external border control acquis part of
that of the EU which all future Member States will have to take on. An
impressive range of new objectives has been introduced, both for the
communitarised areas and those remaining under Title VI TEU (criminal
justice and police cooperation), many of which are subject to a deadline
of five years. New, more suitable instruments have been introduced for
the remaining intergovernmental areas, and for the first time the Court
of Justice has been given substantial powers of jurisdiction on most
aspects of JHA. All these reforms have been placed under the new head-
ing of the Union as an Area of Freedom, Security and Justice (AFSJ) that
adds a new programmatic element to the European construction.

The extent of the progress the Treaty of Amsterdam has brought in
terms of developing the capabilities as an actor in internal security is
particularly reflected in the range of new objectives. The first and most
important of these is amended Article 2 TEU, fourth indent, which ele-
vates the maintenance and development of the Union as an Area of
Freedom, Security and Justice to one of the main objectives of the Treaty,
on a par with the establishment of economic and monetary union, the
implementation of a common foreign and security policy and the pro-
gressive framing of a common defence policy. Explicit reference is made
in this context to ‘Appropriate Measures’ in several areas of relevance to
internal security such as external border controls, the prevention and
combating of crime and immigration. It should be noted that ‘security’
has been placed before ‘justice’ in the title of the AFSJ which can be taken
as an indication that cooperation on internal security matters has been
considered more important than judicial cooperation. The major empha-
sis put on internal security issues has also become clear from a later clar-
ification by Council and Commission of what the term ‘freedom’ in the
title AFSJ means. In the December 1998 (Vienna) Action Plan on how
best to implement the provisions of the Treaty of Amsterdam on an Area
of Freedom, Security and Justice both institutions declared that the
Amsterdam Treaty opens the way to giving freedom ‘a meaning beyond
free movement of persons across internal borders’ and that this includes
the ‘freedom to live in a law-abiding environment’ protected by effective
action of public authorities at the national and European level.34 The
notion of ‘freedom’ being assured through the provision of effective law
enforcement clearly reinforces the strong security rationale of the AFSJ.
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Linked to Article 2 TEU are a whole range of more detailed objectives
of relevance to internal security in other parts of the Treaties. Most of
these are to be found under Title VI TEU, that is, what remains of the old
intergovernmental Third Pillar. According to Article 29 TEU measures in
the field of police and judicial cooperation in criminal matters are
‘aimed at a high level of safety’. This objective is to be achieved by ‘pre-
venting and combating crime, organised or otherwise, in particular ter-
rorism, trafficking in persons and offences against children, illicit drug
trafficking and illicit arms trafficking, corruption and fraud’. Article 29
provides to that effect for closer cooperation between police forces, judi-
cial authorities and other competent authorities as well as – ‘where nec-
essary’ – approximation of rules on criminal matters. Articles 30 and 31
TEU specify in more detail the elements of Common Action by the
Member States in matters of police and judicial cooperation in criminal
matters respectively. As regards the former a broad range of areas are
listed in Article 30(1) which include, for instance, operational coopera-
tion, data collection, training and common evaluation of investigative
techniques. Article 30(2) deals mainly with cooperation through
Europol. Although the new provisions do not provide for the introduc-
tion of operational powers for Europol, they nevertheless represent a
clear step forward because a number of clear and deadline-linked objec-
tives (five years) are set for the further development of Europol. By
virtue of Article 30(2)(a), (b) and (c) the European police organisation
shall be enabled to ‘encourage’ the coordination and carrying out of spe-
cific investigative actions by competent authorities of the Member
States, to ‘ask’ the competent authorities of the Member States to con-
duct and coordinate their investigations in specific cases and to develop
specific expertise which may be put at the disposal of Member States to
assist them in investigating cases of organised crime, and to promote
liaison arrangements between prosecuting/investigating officials spe-
cialising in the fight against organised crime. This clearly goes beyond
the rather passive role – largely limited to information exchange – which
had been assigned to Europol in the first half of the 1990s. Article 31
TEU provides, inter alia, for common action on enforcement of judicial
decisions, the facilitation of extradition between the Member States, the
prevention of conflicts of jurisdiction in criminal matters and the adop-
tion of minimum rules relating to the constituent elements of criminal
acts in the fields of organised crime, terrorism and drug trafficking.

Objectives of relevance to internal security have also found their way
into the newly communitarised areas of Title IV TEC on ‘Visas, asylum,
immigration and other policies related to free movement’. Article 62
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TEC provides for measures relating to the absence of controls on persons
at internal borders, the crossing of external borders – including stan-
dards and procedures in carrying out checks on persons – and the defi-
nition of the conditions under which third country nationals shall have
freedom to travel within the EU. Article 63(3) TEC establishes a
Community competence to act in the area of immigration policy which
includes conditions of entry and residence measures against illegal
immigration and illegal residence, including repatriation of illegal resi-
dents. By virtue of Article 61(a) and 63 TEC has to adopt corresponding
measures within five years of the entry into force of the Treaty (that is
until 2004). This means that the Community method of combining
integration objectives with deadlines for their achievement, used suc-
cessfully, for instance, in respect of the establishment of the Common
commercial policy and the completion of the Single Market, has for the
first time been extended to matters of relevance to internal security.

As regards objectives the Amsterdam Treaty has clearly brought a
major breakthrough for the EU as internal security actor. It should be
noted, however, that the new provisions are rather vague in some key
areas such as drug trafficking and financial and economic crime and
that some issues of particular importance, such as the question of extra-
territorial evidence in judicial cooperation in criminal matters, are not
mentioned at all. The more detailed provisions are in several cases less
ambitious than the objective of establishing an AFSJ would suggest.
Article 32 TEU provides, for instance, that the Council shall lay down
the ‘conditions and limitations’ under which the authorities referred to
in Article 30 and 31 TEU may operate in the territory of another Member
State. Having regard to the fact that cross-border cooperation and oper-
ation is going to be one of the central conditions of progress in the areas
of police and judicial cooperation in criminal matters, this provision
appears as being rather negative in tone and lacking substance.

Objectives need adequate instruments, and these were missing under
the ‘old’ Third Pillar with its emphasis on coordinated political Positions
rather than legally binding measures. The Amsterdam Treaty has
brought major improvements in this respect.35 In the newly communi-
tarised areas the former Third Pillar instruments are now replaced by the
EC legal instruments. Yet at the same time the instruments in the
remaining intergovernmental areas of Title VI TEU have been substan-
tially improved. With the Framework Decisions of Article 34(2)(b) TEU,
a new instrument has been created for the purpose of ‘approximation of
the laws’ which is binding upon the Member States as to the results to
be achieved but also leaves to national authorities the choice of form
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and method. This means that Framework Decisions are rather similar to
EC directives, except in that they are legal acts outside of the
Community legal order and do not entail any direct effect. This instru-
ment is clearly more appropriate to the legislative needs of police coop-
eration and judicial cooperation in criminal matters than Common
Positions or the former Joint Actions. Article 34(2)(c) now provides for
the new instrument of Decisions for any other purpose than approxi-
mation of laws which is consistent with the objectives of Title VI.
Decisions are to be binding on the Member States, but, again, any direct
effect is excluded. With the Decisions a general-purpose legal instru-
ment has been introduced which is adapted to the needs of a variety of
measures requiring legal action. Conventions have been maintained as
an instrument under Title VI TEU, but some effort has been made to
shorten the period between their adoption and their entry into force
which had been a serious problem under the old Third Pillar. Article
34(2)(d) TEU provides that Member States shall begin ratification proce-
dures within a time limit set by the Council. It has also been stipulated
that, unless conventions provide otherwise, they shall enter into force as
soon as they are adopted by at least half the Member States. This puts
additional pressure on Member States to proceed with ratification.

The Amsterdam Treaty has also for the first time created a capacity of
the Community/Union to act internationally on matters of justice and
home affairs. According to the ‘doctrine of parallelism’ the Community’s
implied powers in external relations extend potentially to any subject
matter which falls within the scope of the Community’s explicit powers
in internal matters. As a result the Community is now in principle in a
position to enter into formal agreements with third countries on all mat-
ters under Title IV TEC. This means, for instance, that the Union could
conclude agreements with third countries in the area of the fight against
illegal immigration. Although both the legal bases and the procedures
are different, a treaty-making possibility has also been introduced for
police and judicial cooperation in criminal matters. Article 38 TEU pro-
vides that agreements referred to in Article 24 TEU may cover matters
falling under Title VI. This means that in the context of the ‘new’ Third
Pillar the Council can make use of the common foreign and security 
policy provisions enabling it to negotiate and conclude agreements
between the Member States (not the community) and third countries.
This treaty-making possibility has opened up entirely new perspectives
for the Union to develop also into an actor on internal security issues in
the international context which is particularly relevant in the fight
against organised crime.
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The one area where the Treaty of Amsterdam has clearly not brought
any real breakthrough in developing the Union as an actor in internal
security is that of decision-making procedures. In the fields of police and
judicial cooperation in criminal matters (Title VI TEU) all of the differ-
ent types of acts mentioned above must be adopted by unanimity. The
only exception provided for is that of Article 34(2)(c) TEU, which allows
for measures implementing a Decision to be taken by qualified majority.
With majority voting being limited to implementing measures and sub-
ject – according to Article 34(3) – to a ‘double’ qualified majority of 
62 votes out of 87 which must be cast by at least 10 Member States, this
clearly does not make a major contribution to enhancing the Union’s
decision-making capacity in the internal security field. The unanimity
rule also applies to the relevant communitarised areas, such as border
controls and the fight against illegal immigration. However, Article
67(2) TEC provides that after a transitional period of five years (that is in
2004) the Council shall take unanimously a decision with a view to
making all or parts of the Title on free movement governed by the
Article 251/TEC (‘co-decision’) procedure which provides for qualified
majority voting. It should be noted that this potential passage to major-
ity voting remains subject to a unanimous decision on which the
Council can perfectly well fail to agree. The Commission’s currently
only shared right of initiative – which reduces the Commission’s possi-
bilities to serve as the central driving force in the decision-making
process – will automatically become an exclusive one in the communi-
tarised areas after the transitional period, but will remain non-exclusive
in police and judicial cooperation in criminal matters.

Problematic for the Union’s decision-making capacity in the internal
security field is also the unprecedented degree of differentiation which
the Amsterdam Treaty has allowed for within the AFSJ. The United
Kingdom and Ireland have secured an opt-out from measures under
Title IV TEC and the incorporated Schengen acquis. Article 3 of the
Amsterdam Treaty ‘Protocol on the position of the United Kingdom and
Ireland’ offers both Member States an opt-in possibility for the adoption
and application of any measure proposed under this Title at the latest
three months after the proposal has been made, an option which both
have made use of several times since the entry into force of the
Amsterdam Treaty. The opt-out from the Schengen system is also miti-
gated by an opt-in possibility into parts of the acquis, a possibility which
both countries have made use of in respect of most of the non-border
control related aspects of the Schengen system. Yet the Union’s only two
non-Schengen Members continue not to be part of the Schengen border
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system which amounts to a significant cleavage within the Union in
terms of common action on internal security and additional complica-
tions in the decision-making process. The complexity of the AFSJ has
been further increased by the Amsterdam ‘Protocol on the Position of
Denmark’ which grants Denmark as a Schengen an ‘opt-out’ from Title
IV TEC which provides that Denmark has six months to decide whether
it will implement any Council decision building on the Schengen acquis
into national law, in which case this decision will not be binding under
Community but only under public international law, probably the most
peculiar arrangement of the entire Treaty. All this means that as a result
of the Amsterdam compromises only 12 of the 15 Member States partic-
ipate wholly and unconditionally in the build-up of the AFSJ, so one
cannot yet speak about an emerging ‘single’ internal security zone.

Yet in spite of the weaknesses on the decision-making side and the
fault lines of differentiation the Treaty of Amsterdam has marked a deci-
sive breakthrough in the development of the European Union as an
internal security actor. It has made internal security part of the new fun-
damental integration project of the AFSJ and has equipped the Union
with wide-ranging objectives, adequate instruments and a strengthened
single institutional set-up. Taken together these reforms have created,
for the first time in the history of the Western European integration
process, a significant capacity to act at the European level in reaction –
and even anticipation – of major challenges to the internal security
which European citizens have a right to claim from their governments.

Two areas which are figuring very prominently on the agenda of the
AFSJ are organised crime and illegal immigration. Yet they are not ‘secu-
rity issues’ in the traditional sense and have made their way onto the
EU’s agenda as a security actor through a process of ‘securitisation’
which will be analysed in the following chapter.
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2
The Securitisation of Organised
Crime and Illegal Immigration

Introduction

Organised crime and illegal immigration have come to be seen as major
problems in Europe, both at the nation-state and the European Union
level. These are by nature transnational problems as they occur across
recognised frontiers and yet do not comprise state-sponsored activities.
Organised crime and illegal immigration are perceived as security prob-
lems that need to be countered by a range of policies and have become
linked together in the minds of policy-makers for reasons that will be
discussed below.

The EU has no precise definition of illegal immigration. Most com-
monly the term is applied to people who cross into the territory of mem-
ber states without authority and the necessary documentation. Such
people may have entered a country themselves or been trafficked by a
criminal organisation. In the case of the latter a link is established
between a clandestine entrant and an organised crime group. Evidence
of this can be seen in the cases of child trafficking as well as the smug-
gling of young girls into Europe for purposes of prostitution. The term
‘illegal immigrant’ is also used in the policy discourse in relation to
unsuccessful asylum seekers who escape deportation and disappear into
the host population, or individuals who visit a country with a legitimate
visa but then stay on after its expiry.

The problem of illegal immigration puts at risk the capacity of states to
maintain the integrity of their borders and to regulate the number of peo-
ple entering the country. It can raise a variety of other issues. First, there
is the problem of processing bogus asylum applications and holding peo-
ple in secure accommodation while their status is determined. Second, is
the provision of social assistance to people who may have wilfully



destroyed travel documentation in the hope that they can claim refugee
status. Third, is the problem of apprehending and deporting individuals
who have sought to be absorbed into the community. Fourth, is the risk
of criminal behaviour as migrants are forced into supporting themselves
by illegitimate means because the legitimate economy is barred to them.
The extent of media coverage of illegal immigration in Europe in the
1990s has been indicative of the high levels of public and official concern.

Transnational organised crime has similarly been at the forefront of
attention. It has been subject to greater controversy because of the con-
tested nature of the subject and the lack of agreed definitions. The tra-
ditional understanding of organised crime, described by Reuter and
Rubinstein is that it represents ‘a set of stable, hierarchically organised
gangs which, through violence or its credible threat, have acquired
monopoly control of certain major illegal markets. This control has pro-
duced enormous profits, which have been used to bribe public offi-
cials’.1 There are disagreements over the number of persons that need to
be involved in a criminal activity to justify the label ‘organised’, and the
period of time in which they must work together. There have been dis-
agreements as to whether a hierarchical structure needs to be present,
whether violence has to be employed and whether the motive is merely
to secure profit or to seek power. There have been debates over the 
type of crime categories that should be included. Activities such as drug
trafficking or large-scale prostitution have tended to be synonymous
with organised crime. The justification for this has been that such crim-
inal practices require more infrastructure and the involvement of a
greater number of personnel. They are also frequently associated with
attempts to monopolise a sphere of criminal activity and remove all of
the competition.

The traditional view of organised crime has come in for criticism from
analysts such as Hobbs, who have questioned the whole assumption of
crime as being an organised and hierarchical activity. Instead, it is
argued that crime structures tend to reflect their host societies. Rather
than hierarchical relationships, crime groups are often disorganised and
individuals come together on an opportunistic basis or around kinship
and family ‘networks of affiliation’.2 Drug trafficking provides one
example where the assumption of hierarchical cartels controlling the
flow of narcotics has been supplanted by a view of a fragmented system
with a variety of suppliers and distributors carving out areas of control
for themselves.3 Similarly in the case of paedophile networks, individu-
als have rarely been part of organised groups but more often exist in
loose networks that maintain contact via the Internet.
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Another school of thought has arisen which prefers to categorise this
form of lawless activity as ‘enterprise crime’ rather than organised crime.
As Smith has argued, traditional approaches to studying organised crime,
‘encourage[ed] an assumption that the law stands in the middle of a large
gulf separating legitimate and illegitimate activities’.4 Rather, crime rep-
resents an attempt to exploit illegal economic markets, paralleling other
forms of economic activity. Van Duyne contends that analysis should be
focused upon ‘crime markets’, either of illicit goods such as drugs, or licit
goods that are traded illegally such as contraband cigarettes.5 This view
holds that crime is another form of entrepreneurial activity and can best
be understood by viewing it through an economic lens, rather than the
traditional ‘Mafia’ model.6 This is important as there is increasing evi-
dence of crime groups acting in both legal and illicit money-making
activities and funds may come to be invested in legitimate businesses.

A further area of debate has been over the extent of transnational
organised crime. It has been argued that transnational crime results from
opportunistic and short-term linkages between national crime groups
and that it represents little more than a phase of development. For oth-
ers, this activity demonstrates that some organised crime gangs are oper-
ating systematically across national borders: conforming their structures
so as to maximise their capabilities. If the latter assumption is correct,
then this has significant ramifications. Transnational crime groups are
likely to retain looser networks so as to increase the flexibility and adapt-
ability of their organisations. This would be consistent with the need to
be able to respond to market developments as well as to minimise their
vulnerability to disruption by law enforcement agencies.

The various police forces in Europe have tended to avoid involvement
in conceptual debates about how to understand organised crime. They
recognise the fluidity of the phenomenon and have wanted to focus
their efforts on pragmatic cooperation with neighbouring police agen-
cies. The German Bundeskriminalamt (BKA), for instance, argue for a
definition of organised crime based on activities of ‘major significance’
without detailing their precise nature. The British police talk about ‘seri-
ous crime’, rather than ‘organised crime’, as this does not contain the
same implications of a complex criminal structure.7 In UK Home Office
figures for 1999, 905 groups involved in serious crime were composed of
between three and nine people and of these 55 per cent confined their
activities to the UK mainland, 15 per cent operated on the European
continent, and the rest further afield.8

The European Union has played a role in guiding its Member States
towards common understandings of organised crime. Even though 
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different countries place emphases on different aspects of the problem,
the need to be able to cooperate together has been an incentive to develop
shared approaches. This has been further underpinned by the creation of
European structures dedicated to countering crime. In 1993 the EU’s Ad
Hoc Group on Organised Crime argued organised crime should be defined
as ‘two or more persons…involved in a common criminal project, for a
prolonged…period of time, in order to obtain power and profits’. Such
activity may or may not involve violence or intimidation and could seek
to influence a political process.9 The EU ‘Joint Action of December 1998
Against Organised Crime’ provided a legal definition of organised crime
and applied it to offences that resulted in at least four years in prison.

A changing view of security

Security may be defined as the absence or freedom from threat to core
political values. During the period of the Cold War, security in Europe
was conceived essentially in military terms and it was assessed in terms
of the absence of conflict between the continent’s two military blocs,
NATO and the Warsaw Pact. This traditional understanding of security
concentrated on the threat of military force being unleashed aggres-
sively against a sovereign state. Such an action would have posed a
direct and obvious threat to the national security of the victim as well as
to the security of allies. Thus the fear in Cold War Europe was of inter-
state warfare motivated by the attempt to seize and control territory.

The concept of ‘collective security’, in which states guaranteed the
security of each other, had been discredited in the inter-war period by
the failure of the League of Nations, which sought to embody this prin-
ciple. The Cold War witnessed the building of ‘collective defence’, or
alliance, arrangements in which groups of states agreed through a treaty
to defend each other in the event of external attack. Over a period of
time, the states within the transatlantic alliance developed patterns of
economic and political cooperation that made them highly interde-
pendent. It became inconceivable for military conflict to be employed as
a mechanism for the resolution of differences and the formal treaty
guarantee between them became less important. Their relationship grew
to be described as a ‘security community’ or ‘complex’ in which a group
of states had become interdependent in security terms.10

As the tension of the Cold War dissipated, a more differentiated concept
of security, less tied to military issues, began to emerge. The ‘overlay’ of
superpower priorities was withdrawn from Europe and the sharp cleav-
ages between the two halves of the continent were dissolved.11 Developed
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principally among the Copenhagen school of international relations 
theorists,12 a view of security began to evolve which was more multifac-
eted in nature and less state-centric in perspective. Part of the attempt was
to determine whose security might be at risk in the post-Cold War situa-
tion as it was no longer apparent that states were the only vulnerable
actors. The resulting conceptual approach viewed security as measurable
on a variety of levels: the international system, the region, the state and
the individual. Security could be assessed in relation to issues other than
the defence of national territory from external threat: for instance, in rela-
tion to political, economic and societal values. The result has been to
broaden the security agenda and make it possible to conceive of security
threats, other than military conflict, to referent objects other than states.

The advent of new conceptual approaches reflected the substantial
changes that had taken place in Europe since the end of the Cold War.
The relative diminution in the importance of military security had been
accompanied by a shift in attention to a ‘low security’ agenda. This
included issues such as organised crime and illegal immigration, which,
although far from being new problems, had been neglected hitherto due
to the preoccupation with the threat of East–West conflict. Anderson
notes that the concept of security has altered in two ways. One is the
‘de-territorialization’ of the subject as security becomes an issue irre-
spective of national borders.13 The other aspect is ‘internalisation’ as
security becomes less concerned with countering an external threat and
more focused on providing a safe domestic environment. This is
affirmed by Bigo who contends that, ‘Internal security … cannot be iso-
lated from foreign policy and considered simply as the protection of
national territory against internal threats using national means.’14 In
order to obtain security, a state may have to cooperate with its neigh-
bours: for example, in the extradition of an individual who has perpe-
trated a crime. The traditional distinction for police in dealing with local
and transnational issues has been eroded as crimes increasingly come to
involve an international dimension. This has led to states agreeing com-
mon standards in relation to crime and the mutual recognition of each
other’s laws. It has also contributed to a wider debate about the need for
transnational police and judicial authorities.

‘Securitising’ organised crime and illegal immigration

A security discourse

The ‘securitising’ of an issue occurs when it is elevated from the level of
routine political discussion to a special category status. In consequence,
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a higher priority is attached to remedying the problem, and combating
the risks justifies the allocation of increased resources. The process
occurs by which a threat is perceived to exist to an object and a ‘security
discourse’ or language is activated. The issue can be said to be ‘securi-
tised’ once this discourse, and its attendant assumptions, has been
accepted by a wider public audience.15

Threats cannot be said to exist objectively: rather, they are perceived
through the eyes of individuals within a community. Threats are there-
fore socially constructed concepts by political actors. Only certain actors
possess the power and legitimacy to activate a security discourse in a
particular field. The ‘actors’ responsible for generating such a discourse
at the national level are bureaucratic and political elites. Once they have
done this, they can seek to mobilise the resources of their community 
to counter the danger. In the words of Waever, ‘By naming a certain
development a security problem, the “state” [claims] … a special right to
intervene.’16

Writers on the theory of securitisation contend that the longer-term
objective of elites should be, where possible, to return an issue to the
routine level of political discourse. Securitisation, is described as repre-
senting a ‘failure to deal with issues as normal politics’17 and necessitat-
ing the allocation of additional resources. The aim should be to
‘desecuritise’ issues in order that they can be accorded a routine level of
priority. The implication of this is that elites would no longer deem it
necessary to maintain an issue at a high level of political priority.

Organised crime and illegal immigration raise important problems of
typology as they do not represent threats that are orchestrated by state
actors. In the case of transnational organised crime, the threat originates
from groups who conduct illegal activities across national borders. The
ease and regularity by which these groups perpetrate transnational
crimes render it difficult for the authorities to treat them as an external
threat. In the case of illegal immigration, the ‘threat’ is even harder to
distinguish as there is no identifiable ‘malevolence’ on the part of immi-
grants towards the target state.18 Nevertheless, a security discourse has
been activated in both of these issue areas and European publics have
become convinced of a threat to national and European political struc-
tures. It is now common to hear the lexicon of security used in connec-
tion with these problems – for instance: the ‘threat of organised crime’,
a ‘war on drug traffickers’ and ‘an army of illegal migrants’.

Organised crime has been securitised for a number of reasons. First, 
it has been perceived to be a growing problem that threatens the 
well-being of western countries. The process of economic and political
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integration in Europe has heightened awareness that illegitimate enter-
prises can benefit from new commercial opportunities in the same way as
legitimate businesses. In the words of former British Foreign Secretary
Robin Cook, ‘the threats to Europe today – crime, terrorism, drugs, pollu-
tion – can only be addressed through joint action across the continent’.19

Such problems are beyond the powers of national governments to coun-
teract and securing prosecutions of criminals can involve cooperation
among several legal jurisdictions. The European states have recognised a
set of ‘common security’ concerns that necessitate collective solutions.

Second, the paradigm of organised crime that has dominated popular
perceptions has generated considerable alarm. This paradigm has been
based upon a Mafia model in which criminal organisations seek to con-
trol territory or entire spheres of economic activity. This model has been
imported largely from the United States,20 where the problem of organ-
ised crime has been elevated to the rank of a national security threat.
While the appropriateness of this model to European circumstances may
be questionable, it has served to drive the debate. Third, the threat from
organised crime has been perceived to increase with the end of the Cold
War. The emergence of organised crime groups in the eastern and south-
eastern quarters of Europe, especially Russia and Albania, have worried
western analysts.21 They argue that an externally derived threat from
organised crime is impacting upon Europe and that this problem will
grow with the impending enlargement of the European Union.

Illegal immigration lies at the heart of the tension between greater
societal freedom and the demands of security. As such it has undergone
a similar process of securitisation to that of organised crime. Immigrants
are portrayed as breaching the porous borders of Western Europe. The
frontier agreements established by the Schengen Convention have been
seen as inadequate in the face of the challenge from large-scale immi-
gration. The entrance of illegal immigrants into the territories of the
Member States is perceived to threaten their social, health, labour mar-
ket and welfare benefit systems as well as undermine their capacities for
ensuring public order. According to Chalk, ‘it appears that much of the
substance of the Third Pillar is being guided by an underlying ideologi-
cal rationale that implicitly, and increasingly explicitly, identifies immi-
grants and foreigners as a major … threat to internal security’.22

Den Boer argues that two complementary processes have been at work
in relation to the securitisation of illegal immigration. One has been the
merging of internal and external security concerns: illegal immigration
has come to be viewed as both a domestic and a foreign policy prob-
lem.23 The other has been that illegal immigration has increasingly been

48 The European Union and Internal Security



linked with organised crime.24 This has been done in a variety of ways
including the problem of trafficking in human beings by criminal groups
and the issue of ethnic groups involved in criminal activities and drug traf-
ficking. The linking of illegal immigration to organised crime has helped
to justify the common response of centralising law enforcement measures.
In effect, the attempt to combat organised crime has been extended and
used as the basis for controlling and criminalizing immigration.
Huysmans notes, for example, that in 1990 the Schengen Convention on
border controls was applied to cover immigration, terrorism and transna-
tional crime.25 A similar approach was evidenced in the Dublin Con-
vention where tough measures were agreed among EU states to combat
unauthorised entry into their countries. A further example was the access
that was granted to the Schengen Information System for Britain, on the
grounds that this would help to counter cross-border crime.

The security discourses on organised crime and illegal immigration
have been constructed by a variety of actors. The experience of these
problems has occurred principally at the national level where the securi-
tising actors have been political leaders, officials in the ministries of the
interior and senior law enforcement officers. The fact that internal secu-
rity ministries have been tasked with reacting to the problem of illegal
immigration helps to explain why it has been securitised alongside crime.
The approach adopted by the internal security actors has varied according
to their experiences of these problems, which has in turn been influenced
by factors such as geography, the socio-political maturity of a country and
its level of economic development. Nevertheless, illegal immigration and
organised crime have been sufficiently common problems for national
actors to look for international cooperation in tackling them. This has
resulted in coordinated responses amongst the states of Western Europe.

The situation has been more problematical in the case of the EU for
two reasons. First, there is the problem of determining the sorts of val-
ues of the political community that are being put at risk by crime and
illegal immigration. Are these values the sum of the values of the mem-
bers or does the EU represent a unique set of values in its own right? Den
Boer notes that securitisation is still measured in relation to states rather
than to other types of actors such as the EU.26 Second, is the problem of
assessing the uneven impact of the problems among the Member 
States. There are clearly differences in exposure across the EU: Ireland,
for example, has largely been spared the problem of illegal immigration.

The EU has securitised organised crime and illegal immigration
through a complex interplay of perceptions and responses at the national
and regional level, reflecting the reality of multi-level governance within
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the Union. National agencies have been responsible for transmitting
information and opinions into the EU and have enjoyed a major role in
shaping its responses. Bigo argues that the social construction of the
threat, and its manner of interpretation, has been responsible for efforts
to counter these problems through European mechanisms: ‘the transna-
tionalisation of police is not a consequence of the transnationalisation of
crime.’27 He contends that the creation of a security discourse among
professionals from European police forces has led to a new approach in
countering common problems. Law enforcement actors have been
assisted by intelligence agencies that have redirected their energies since
the demise of the Soviet Union. The reassignment of intelligence services
in countries such as Britain, Germany and France have been notable
examples.28 Such agencies have helped to shape the perceptions of
national governments, which have, in turn, fed into the generation of
perceptions at the level of European decision-makers.

The creation of Europe-wide structures, such as the European Police
Office (Europol), has added an extra dimension to the securitisation
process. These new structures have represented an evolving bureaucratic
lobby group, seeking to advance their own views and promoting inter-
national collaboration. The range of their competences has spread
across the region and they possess legitimacy to shape the security dis-
course. They have emerged as a new set of actors that help to shape the
views of national authorities and are, in turn, influenced by the views of
Member States. One example of how this occurs is through the creation
of agencies at the national level whose task is to report to the EU, such
as the National Criminal Intelligence Service (NCIS) in the UK.29

The structures of the European Union, the Council secretariat, the
European Commission and the Parliament, have become involved in
both defining the nature of the problems and helping to construct
responses. These responses, prior to becoming accepted policies, have
been caught up in the interchange between the structures of the Union
and the national governments, seeking to define what is acceptable and
what all fifteen Members States can implement. The Commission, led by
its JHA Commissioners, as well as Commission Presidents, has played an
important role in structuring the debate over the Union’s internal secu-
rity measures. An example of this followed the terrorist attacks of 
11 September 2001 in the United States when Commission President
Romano Prodi called for ‘the creation of an integrated European police
force in order to combat terrorism and organised crime … ’30

The Commission can point to public opinion to justify its preoccupa-
tion with these issues as crime and illegal immigration rank among the
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foremost concerns of EU citizens. For example, a Eurobarometer poll 
in 2000 found that 87 per cent of respondents wanted the countering 
of organised crime and drug trafficking to be treated as political 
priorities.31 Whether an objective threat exists is immaterial: what 
matters is that there is a perception of threat and consequently a
response is expected by the people. The EU can argue that it has
responded to a threat and that to have ignored the concerns of citizens
would have represented a dereliction of duty. Furthermore, addressing
the issues of crime and illegal immigration have helped to legitimise 
the activities of the EU by dealing with matters that impact on ordinary
people. The issue of internal security has been recognised by some 
states as an important part of the process of integration. This argument
may deter the EU from seeking to ‘desecuritise’ the issues of organised
crime and illegal immigration in the longer term. To attempt to remove
them from the security domain would be to deprive the EU of part of its
legitimacy.

Assessing the nature of the threat

It would be misguided to expect organised crime and illegal immigra-
tion to present the same types of security threats as military threats.
Military force was viewed hitherto as a threat to the physical survival
and sovereignty of target states. There were actors within the state,
namely the government and the military, who possessed the responsi-
bility for defining and countering these threats. In addition, although
an assessment had to be made about the apparent intention of an adver-
sary, the military capabilities of an enemy were usually readily apparent,
unless its society was extremely secretive. It was thus possible to gauge
the level of threat and to take steps to nullify the danger.

Organised crime and illegal immigration do not resemble military
threats in that they are neither orchestrated by another state nor do they
seek to endanger the physical survival of the targeted state. Instead,
both organised crime and illegal immigration are subnational in origin
and seek to profit from states that are basically stable and prosperous,
rather than pursue their destruction. Organised crime is essentially a
profit-driven activity while illegal immigration, unless it is orchestrated
by criminal gangs, is random and disorganised in nature. They present
diffuse and unquantifiable dangers to political communities because of
their covert nature. In order to better understand the sorts of threats that
they present, it is necessary to analyse them in terms of their political,
economic and societal dimensions.
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The political dimension

Organised crime presents a political threat in a number of ways and at
various levels. The threat is an indirect one because criminal groups
rarely have a political intent to overthrow the state.32 In the words of
Laqeur, criminals ‘have no interest in overthrowing the government and
decisively weakening society … ’33 There is rarely evidence, for example,
that criminal proceeds are channelled into political funds that are then
dedicated to the subversion of the state. State sovereignty is unlikely to
be put at risk by criminal activity unless it is conducted on a huge scale.

There are exceptions to the general rule that crime groups eschew the
pursuit of political power. These exceptions tend to be found in countries
with weak governments, where criminal groups have been given the
opportunity to enter the political system. Italy represents a European
example where the Mafia has been able to obtain and exercise political
power. This reflects to a large extent the unique circumstances of Italian
history where criminal organisations were able to fill the void left by the
absence of appropriate state structures. The Mafia provided elementary
security for citizens, the means for economic advancement and rudimen-
tary forms of governance. As a result Sicilian, Camorra and ’Ndrangheta
mafias infiltrated politics and bought influence at local and regional lev-
els. Crime families in Calabria and Naples sought to legitimise their activ-
ities by securing political office for themselves or manoeuvring their
appointees into positions.34 Italy has witnessed a mixing of its political
and criminal elites to the point where organised crime groups have been
able to wield political power at a national level. According to Jamieson,
‘The Mafia functions not as an anti-state but as a state-within-a-state, sub-
stituting itself for the state in functions such as the maintenance of pub-
lic order, the use of force, economic regulation and the administration of
justice wherever public institutions are weak or absent.’35

A similar problem has been evident in Central and Eastern Europe (CEE)
over the last decade where weak states have been experiencing a process
of political and economic transition. Organised crime groups have pen-
etrated political structures and obtained positions of power in order to
ensure a safe and sympathetic environment. Organised crime has been
able to embed itself in the creation and evolution of new institutions,
thereby rendering it enormously difficult to evict. In the case of former-
Soviet republics such as Belarus and Ukraine, analysts have warned
against their descent towards a criminal-state structure while in Russia,
former President Yeltsin warned that ‘Organised crime has become the
number one threat to Russia’s strategic interests and to national secu-
rity’.36 Criminal organisations have been able to enter the very highest
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levels of government and there has been evidence of collusion between
former members of the security services, the old political elite and new
criminal groups.37 In the words of Shelley:

Organized crime groups often supplant the state in societies under-
going a transition to democracy, as their representatives assume key
positions in the incipient legislatures, which are responsible for craft-
ing the new legal framework for the society. Their presence within
the legitimate state institutions undermines political stability because
their goals are to further their own criminal interests …38

Both organised crime and illegal immigration can threaten state
power in terms of the ability of a government to exercise control over its
territory or over aspects of its administration. Large-scale clandestine
immigration may achieve this inadvertently: for example, by over-
whelming the capacity of a state’s judicial system to process the number
of people that are arraigned before the courts. In the case of a criminal
organisation, there may be malevolent intent against a part of a coun-
try’s political structures. For instance, crime groups may attempt to
undermine the effectiveness of the judicial system by threatening judges
or by intimidating juries.

Corruption is another form of political threat that can exercise a per-
nicious effect throughout a whole society. Organised crime groups may
influence the political system through their exercise of wealth and
patronage, without necessarily seeking to take the reins of power for
themselves. The institutions of the state, notably the government, vari-
ous state security agencies and the civil service can become infected by
bribery and by the handing down of favours. Newly democratic societies
are particularly vulnerable to corruption due to the modest salaries of
public employees and the low status that often accompanies employ-
ment in government service. Van Duyne has drawn attention to the fact
that the discourse on organised crime often presumes it is a phenome-
non of the lower social classes of society and ignores the extent to which
elites may be complicit in acts of illegality and corruption.39

The chief problem is that of obtaining evidence to substantiate allega-
tions of corruption. Traditionally, white collar crime has received rela-
tively little attention because it does not fit with the usual image of
organised crime as a lower-class and violent form of activity. It is an
inherently difficult thing to measure and data is problematic to obtain.
Some countries in Western Europe have tried to offer statistical break-
downs: in 1998, for example, of the organised crime groups that
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Belgium was able to detect, 20 per cent were involved in trying to exert
influence over police, business people or figures in political authority.40

Comparable figures for the UK in 1999 identified 13 per cent of the
groups seeking to subvert members of society.41

These sorts of political threat exist on a number of different levels. At
the level of the individual, a perception of insecurity can be felt by peo-
ple as possible victims of crime. Both organised crime and illegal immi-
gration can lead to the public withdrawing consent from the state. In
the eyes of the population the institutions of the state may appear to be
unable to deliver basic common goods such as stable government and
law and order. In the words of Buzan, Waever and de Wilde, ‘political
security … is about threats to the legitimacy or recognition either of
political units or of the essential patterns among them’.42 The implicit
social contract between the government and the people may be under-
mined as a result. For instance, people may no longer rely upon the
police to guarantee their well-being and they may turn to criminals to
purchase a form of physical protection. At an international level, crimi-
nal groups may be able to export their activities and corresponding influ-
ence across state boundaries, thereby exercising political power across a
region. Structures such as the European Union can be undermined by
the inability to deliver good governance across its territories.

The economic dimension

The economic dimension of organised crime and illegal immigration is
complex. It is problematic to categorise what is being threatened because
the nature of capitalism is inherently based upon competition and the
‘survival of the fittest’. Economic enterprises can thus disappear without
the system being put at risk. It has been contended that ‘under liberal
logic [the] most distinctive unit, the firm, has a relatively weak claim to
status as a security referent object’.43 Threats also have to be assessed on
multiple levels, such as to the security of individual firms or to national
and regional economies. Perceptions of economic security tend to be
driven from the top down: by governments serving as the securitising
actors and assessing the level of risk to abstract concepts, namely
national economies. The threats from organised crime and illegal immi-
gration are therefore most frequently analysed in relation to national
economies or to regional economic systems such as the European Union.

The economic survival of a state or region is rarely put at risk by
organised crime and illegal immigration. Instead, it is the rules and the
framework for the conduct of legitimate activity that can be challenged

54 The European Union and Internal Security



and degraded. Within a state that is heavily penetrated by organised
crime groups, economic activity will still occur but much of it will be
unaccountable and will not be conducted according to the rules of the
market place. A United Nations report in 1996 estimated that trans-
national organised crime could be costing developed economies up to 
2 per cent of their annual gross national product.44 Much of the profit
from illegal activities may be moved abroad to protected off-shore bank
accounts and little reinvested in the native economy. Other countries
may become reluctant to engage in trade with such states and the inflow
of foreign direct investment (FDI) may be compromised. Investors will
lack confidence to inject their money into an economy unless they feel
that the necessary laws and regulatory frameworks are enforced. This
can have the effect of undermining a state’s ability to function in the
global market place as well as its capacity to deliver welfare systems to its
population. In the words of a North Atlantic Assembly report, ‘when the
broader society comes to understand that criminal groups are the first to
benefit from so-called market reforms, the very notion of the market can
be de-legitimised’.45

In extreme cases, organised crime may actually threaten national eco-
nomic survival. Weak states, or those experiencing economic transition,
may be vulnerable to large-scale organised crime activities. Such coun-
tries risk their whole economic systems becoming penetrated and
infected from an early stage to the point where organised crime estab-
lishes a stranglehold that cannot be reversed. Shelley warns that
‘Organized crime groups often supplant the state in societies in transition
to democracy.’46 This has been a major fear of western countries in rela-
tion to Russia in the period since its transition to a market economy: that
organised crime could achieve such a position of economic control that
it would be impossible to eradicate. The example of the Albanian eco-
nomic breakdown in 1996, as a result of the pyramid financial scandal,
provided a salutary lesson in the fragility of East European economies.

Widespread criminal activity can have the effect of creating an invisi-
ble or black market economy. Naylor describes how an ‘interrelated,
mutually supporting black markets’ can evolve which ‘add up to a par-
allel economic system … (with) its own distribution channels, its own
information sources, its own labour exchanges and certainly its own
banking and financial methods’.47 Although these existed prior to 1989,
these black markets mushroomed in the post-Cold War period. As CEE
states underwent transformation to market economies, through the
administering of shock therapy, black markets grew in size to meet 
the demands for consumer goods. It is estimated that a country like the
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Czech Republic may have developed a black market that accounts for up
to 10–15 per cent of its GNP.48 The existence of a sizeable illicit economy
also gives rise to other problems associated with organised crime such as
extortion and racketeering. Legitimate enterprises may be forced out of
business or find themselves unable to compete against criminals who
seek to dominate the market by intimidation and through the creation
of artificial monopolies. By creating a tight grip on the market, gangs
can then impose higher prices and exploit their customers.

Illegal immigration has a more indirect economic impact than organ-
ised crime. Huysmans notes that the process of creating the European
Single Market has been instrumental in securitising the issue of illegal
immigration.49 This process provided the logic for seeking free move-
ment of people and goods within the European economic space and
placed the emphasis on tightening the external frontiers of the Union.
Where illegal immigration has been orchestrated by criminal traffickers,
very large sums of money are demanded for transporting people to the
west. For example, Chinese immigrants have been known to pay up to
$30,000 to crime groups to smuggle them into the EU. This can result in
immigrants being sold into prostitution upon arrival in the target state
or resorting to crime in order to repay the huge debts that they have
incurred. Savona notes a particular impact of crime upon the labour
market in which wages may be driven downwards by the influx of ille-
gal immigrants who will accept illegitimate levels of payment because
they have no basis on which to assert their rights.50 The employment 
of illegal immigrants and the practice of bonding labour can provide
criminal enterprises with artificially low costs.

There has been a tendency to equate organised crime only with activ-
ities such as drug trafficking and prostitution and to ignore its penetra-
tion into the licit economy. This may have two facets. First, crime
provides products for the licit economy that escape high levels of state
taxation, such as cigarettes and alcohol. If no duty is paid on such prod-
ucts then they can be supplied to consumers at much lower prices while
still ensuring a significant profit margin. A similar problem occurs in
relation to licit goods that are transported across borders and evade
import duties.51 The extent of this problem is often underestimated. It
throws a light upon both the links between legitimate firms and crime
groups as well as the willingness of domestic populations to buy black
market goods. In so doing it raises uncomfortable questions about the
adherence of the general population to principles of legality and the
way in which people may be content to benefit from the activities of
organised crime.
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Second, over time, organised crime tends to develop legitimate eco-
nomic activities. Money may be invested into property or into the stock
market in order to render it available for legitimate use. On the one
hand, crime groups may find it suits their purposes to work alongside
legitimate enterprises in order to shield their activities. On the other,
successful illegal entrepreneurs may seek the respectability that will
allow them to enjoy their profits without the risk of arrest and asset
seizure. Like other types of economic actors, they will want to create a
stable environment in which they can pursue their economic activities
undisturbed.

The banking sector, stock markets and other forms of economic
investment are all vulnerable to the inflow of illegally obtained funds.
The laundering of money, by which funds are passed through multiple
financial institutions and legal jurisdictions, in order to render it diffi-
cult to trace, is employed by criminal organisations prior to it either
being spent or invested in the legitimate economy. Criminals in coun-
tries such as Russia are known to have established banks for the purpose
of laundering their profits, before channelling large amounts of money
overseas. Savona notes that in 1982 Russia possessed only four major
banks yet in the 1990s the number proliferated into the thousands,52

while the Chairman of the Security Committee of the Russian Duma
estimated that 80 per cent of the shares in privatised companies in
Russia were owned by the Mafia.53 Legitimate members of the commu-
nity, such as bankers and financial journalists, have been murdered
when they have tried to stand in the way of these practices. There is a
fear that organised crime has penetrated most state and business struc-
tures in Russia. The collapse of the Bank of Credit and Commerce
International (BCCI) and the Russian financial scandal associated with
the Bank of New York are both illustrative of the threat to the integrity
of financial institutions. The impact of such activities can be severe.
Illegal flows of capital deny a government its legitimate sources of tax
revenue and may be sufficiently widespread and on a large enough scale
to do damage not only to the national capital market but also to the
entire overseas banking system.

In sum, the impact of criminal activity on a national or regional econ-
omy can be considerable. The principal economic threat from organised
crime is its potential to distort market mechanisms. Illegal enterprises
avoid the costs of legitimate businesses and can therefore assert market
dominance either by undercutting their competitors or by forcing them
out of the market. They can also undermine the financial integrity of an
economy by corrupting and delegitimising its economic institutions.
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Although it may be difficult to determine the precise effect of illegal
activity within a national economy or region, it is the perception of its
scale and impact that can be destabilising, both to governments and to
structures such as the EU. The impression that organised crime is
endemic in a state or region, that laundered money is awash within the
economy and that institutions are tainted by corruption can have a
paralysing effect.

The societal dimension

The societal impact of organised crime and immigration is the last cate-
gory worthy of consideration. The results of organised criminal activity
can be witnessed on the streets of any town or city in the form of illegal
drugs. Societal damage and degradation is further exacerbated by the
high incidence of petty theft and burglary that accompanies addicts seek-
ing money to feed their drug dependency. It is also apparent in terms of
illegal immigrants that have been brought to a country and then have to
find work in the ‘twilight’ sectors of the economy where they are often
paid derisory wages and deprived of any employment rights.

Yet it is difficult to extrapolate from local evidence of the impact of
organised crime and illegal immigration to measure a threat to society as
a whole. Much of the debate in the field of ‘societal security’ has been
conducted in terms of ‘individuals identifying themselves as members of
a community’.54 This can be a helpful way of understanding some issues
in relation to crime and illegal immigration but should not be applied to
the exclusion of other approaches. Crime, for example, is hard to assess
in relation to identity and can encourage the promotion of simplistic and
misleading explanations. For example, a convenient explanation for the
increasing problem of crime in European societies over the past ten years
has been to blame the penetration of organised crime groups from the
east. However, careful research often leads to the questioning of a direct
causal relationship and the discovery that much of the criminal activity
is being conducted by indigenous crime groups.55

The emphasis on identity in societal security can be applicable to the
problem of illegal immigration and the trafficking of people. Such activ-
ities can put at risk a society’s sense of its own collective identity as
unaccountable levels of immigration occur. With the authorities of the
state unable to exercise control over the movement of people, the fear
may grow among the domestic population that the established forms of
legal immigration are being bypassed and that successive waves of ille-
gal immigrants will have the effect of ‘swamping’ their society. This may
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cause anxiety in the minds of the host population of economic destabil-
isation; the fear that their jobs will be lost to foreigners being employed
at lower wage levels. Perceptions develop that immigrants receive privi-
leged treatment in the allocation of housing, and in the provision of
social security and healthcare. Furthermore, immigrant groups may
have relatively higher birth rates and the feeling arises that the ethnic
homogeneity of the domestic population will be ‘diluted’.

The risk is often more psychological than real, for it is only in extreme
circumstances that the identity of the host population is put at risk due
to outside influences. For example, in the year 2000, foreign nationals in
Italy accounted for only 2 per cent of the population and in Germany
for only 9 per cent of the population.56 Nevertheless, real or not, the
fears of immigration can result in a powerful reservoir of resentment and
provoke an ugly form of nationalism. It is the perception that is created
in the minds of the population, rather than the objective reality, that is
all-important. Umberto Bossi’s ‘Northern League’ in the industrial north
of Italy and Jean Marie Le Pen’s ‘National Front’ in France have used the
fear of immigration to build their support. In border towns in France
and Austria, for example, the number of people professing racist and
anti-immigrant ideologies is often between two and three times the level
of the rest of the population.57

The EU model of internal security

The Member States of the European Union have come to regard the
security threats presented by transnational organised crime and illegal
immigration as justifying the creation of structures and policies at the
European level: national structures are no longer perceived to be suffi-
cient to combat the range of threats. As criminal activities occur fluidly
across national frontiers then this has necessitated law enforcement
activities to be capable of doing the same. The result has been a process
of ‘Europeanising’ internal security matters, reflecting an assumption
that the EU can offer added value above and beyond that of Member
States. European structures have facilitated the sharing of information
about the activities of criminal groups, the major transit routes of illegal
immigrants and the cross-border flow of illegal goods. They have
enabled the various police forces of Member States to work together and
to draw upon a central body of intelligence information held at the
Europol headquarters in the Hague and upon data bases such as the
Schengen Information System. Securing prosecutions, where criminal
activity has been perpetrated across several legal jurisdictions, has
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required the admissibility of evidence between judicial systems, the
extradition of suspects and the willingness of courts to respect judicial
decisions from neighbouring states.

The Union has developed an internal security model that places
emphasis upon maximising the freedom of its own citizens within the
area of the EU, while creating an exclusionary border to those outside.
The arguments in favour of this approach have been partly economic –
the realisation of free movement within the internal market, and partly
political – the facilitation of free movement for European citizens as part
of the process of European construction. But they also betray an under-
lying view that the threats to the security of the EU are largely external
phenomena and that a hard external border is necessary to protect the
territory of the Member States.

The importance of external frontiers has been increased with the dis-
mantling of internal security controls at national borders. The Schengen
border control system is used to combat both crime and immigration.
This criminalisation of immigration and economic migrants has led
Bigo to warn of an emerging ‘security continuum’ concept in the
approach of the EU. At one end of this spectrum are immigration and
asylum, while at the other are organised crime and drug trafficking.58 It
is clear that frontier controls can be used to counter the problem of ille-
gal immigration but it is less clear whether it is a useful instrument
against transnational organised crime. The sophistication of many of
the organised crime groups makes border controls of dubious efficacy
while the scale of cross-border trade in illegal goods renders frontier 
controls of questionable efficiency.

Evident within the EU’s approach has been a concentration upon
improved security rather than the counterbalancing issues of greater free-
dom and access to justice for Union citizens. This has reflected the prior-
ities of EU ministers of the interior to cooperate against the full range of
threats. The tendency has been for robust standards of internal security
to be established as the norm for the EU. This has led to the ratcheting up
and strengthening of the internal security measures of some of the
Member States. Critics have contended that human rights considerations
have been overlooked in the search for enhanced security.

An example of the overarching emphasis on security has been evident
in response to the 11 September 2001 terrorist attacks on the United
States. Although terrorism is outside the remit of this book it is clear that
the terrorist outrages in New York and Washington have raised addi-
tional fears and served to highlight the relationship between external
dangers and the internal security of the citizens of the Union. This was
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a point made explicitly by Austrian Chancellor Wolfgang Schussel at the
special European Council meeting at Ghent in October 2001.59 Member
States have demanded improved measures within the EU, and new ini-
tiatives since that time have been focused almost exclusively on repres-
sion and very little on freedom.

The extent to which the Union has been configuring its responses
around real or exaggerated perceptions of threat is the subject of the
next chapter.
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3
The Problems of Organised 
Crime and Illegal Immigration in
Western Europe

An introduction to the problem

The extent of the threat to Europe from transnational organised crime
and illegal immigration is more than merely an abstract issue: it has
important policy implications for all EU Member States. The fact that
these problems are taken seriously has become a policy driver for many
areas of communitarised and intergovernmental cooperation. These
include law enforcement collaboration, judicial cooperation as well as
shaping common policies towards immigration and asylum. Furthermore,
JHA cooperation within the EU has become a vital ingredient in the
process of building political integration.

Determining the accuracy of the threat perceptions about transna-
tional organised crime and illegal immigration has been problematic.
EU Member States have disagreed about the scale of the organised crime
problem in Europe and about the reliability of the data. Organised crime
has been perceived to be increasing: in Europol’s analysis, data from
among the members in the period 1995 to 1998 showed a common view
that the incidence of the problem was rising.1 Yet there are problems
attendant upon crime data, collected by a variety of national sources,
some of which classify crimes in different ways. There is also a tendency
to rely upon extrapolations from known crimes to estimates of the
extent of the activity that goes undetected.

Threats may also be exaggerated in order to satisfy wider political con-
siderations. The fact that organised crime and illegal immigration have
been elevated to the rank of security threats within the EU has provoked



suspicion in the minds of commentators. This process has taken place
following the end of the Cold War and it has excited the allegation that
new ‘threats’ have been manufactured in order to replace the position
occupied by the former Soviet Union (FSU) and the Warsaw Pact. Bort
comments that ‘the campaign against organised crime has had to serve
as the surrogate for the Cold War enemy which … vanished after the fall
of the [Berlin] Wall’.2 Securitising the issues of organised crime and ille-
gal immigration through an elite-driven process has served to ensure
that the material resources and political will mobilised during the Cold
War to oppose the eastern bloc have not been dissipated in the 1990s.
Instead they have been redirected by political elites towards a new set of
challenges. Such a process has arguably provided a new rationale for the
development of structures of cooperation and integration on the
European continent now that the unifying threat of communism has
disappeared.

Accounting for the increase in organised crime and 
illegal immigration

In order to account for the perceived increase in transnational organised
crime and illegal immigration, it is necessary to identify trends at both
the system and the European regional level. At the international system
level, developments have taken place in the world economy that can
best be summed in the term ‘globalisation’. This describes the growing
global economic, technological and cultural connectivity and inter-
dependence. It has been characterised by the huge post-war increases in
international trade, including the selling of goods and futures options
across international exchanges. Financial markets have developed at an
even more rapid pace enabling vast sums of money to be moved around
the world on a daily basis for investment or profit. All of these advances
have been made possible by technological progress in the speed of inter-
national communications.

In light of their economic development, the EU Member States have
been at the forefront of the process of globalisation. The EU has also
taken unique steps at the European regional level. First, since the pass-
ing of the Single European Act, it has created an open internal market.
This has facilitated increases in trade flows and helped to remove the
barriers to commerce. It has been complemented by the introduction of
a single currency, the Euro, which is now legal tender across the twelve
countries of the Eurozone. Second, through the Schengen system, it has
abolished internal border controls except in the cases of the UK and
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Ireland. This has enabled citizens to travel unfettered across the territo-
ries of the Union, from the southern tip of Italy to the coast of the North
Sea. This has enormously increased the ease of moving across national
boundaries and conducting commercial transactions.

These developments, therefore, at both the global and the European
level have provided substantial new opportunities for transnational
crime and illegal immigration. Organised crime has been able to exploit
the improved business environment, particularly the European Single
Market, and broaden its transnational activities. Crime groups have
been able to develop international markets for black market goods, such
as illegal drugs. The laundering of the profits from criminal activities
have been made easier to conceal within a financial system that enables
money to be moved almost instantaneously around the world.
Increased technological sophistication has made it increasingly difficult
to trace the crimes committed by these organisations.

The ease of movement in Europe has provided a further source of
opportunity for organised criminals and illegal immigrants. Borders
have always been of limited effectiveness in relation to containing crim-
inal activity because groups can either bribe corrupt officials or can find
clandestine entry points. Nevertheless, the dismantlement of internal
border controls within the EU has presented criminal gangs with oppor-
tunities for exploitation, especially as law enforcement authorities do
not share the same freedoms. Crime groups have been able to choose
the jurisdiction in which their activities will be least vulnerable to inter-
diction or where the penalties are least severe. They may even seek to
perpetrate crimes across several territories for the purpose of increasing
the complexity for law enforcement personnel, such as in the case of
money laundering.

As for illegal immigration, there have been a variety of ‘push’ and
‘pull’ factors that contributed to increased flows of people. ‘Push’ factors
have included ethnic conflicts in various parts of the continent and the
persecution of minority groups, such as the Kurds. The principal ‘pull’
factors have been the widening wealth gap and differential birth rates
between Europe and its neighbouring regions. The ability to cross inter-
nal borders unchallenged has given economic migrants an incentive to
try to breach the external frontiers of the EU. Once they have crossed
this boundary they are able to move to whichever state presents the
most favourable economic opportunities. In the eastern half of the con-
tinent, borders that were designed to keep people in have now become
relatively open, thereby exacerbating concerns in the West about the
movement of illegal migrants.
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The collapse of the socialist regimes in Central Europe compounded
the problems of transnational crime and illegal immigration. The new
governments were encouraged by the West to change to free-market
economies but the reform process was compressed into a very short
period and was accompanied by massive economic and social disloca-
tion. The restructuring of heavy industries and the termination of out-
dated industrial practices led to the loss of livelihoods for countless
numbers of people. Amid this huge upheaval, sections of the population
were driven to engage in criminal activities or became vulnerable to
criminal coercion and inducement. The trade in illegal and stolen com-
modities on the black market flourished. In the words of Wright, ‘crime
was apparently influenced both by the impoverishment deriving from
the new property rights … and by the new opportunities which became
available to individual criminals and groups who quickly exploited the
economic changes for illegal profits’.3

In the states of the former Soviet Union, the political and economic
collapse of the old system ushered in so-called ‘cowboy’ or ‘gangster’
capitalism. This resulted from the privatisation of state companies that
were rapidly sold off. Because very few people in the former system had
access to large amounts of capital, this placed the organised crime
groups, the old communist elites (the so-called ‘nomenklatura’) and pro-
fessionals in the state security services in a unique position of strength.
With western investors largely excluded from the process of bidding for
former state companies, due to nationalistic reasons, criminal organisa-
tions and the former elites were able to buy many state industries. This
has given organised crime groups in countries such as Russia, Belarus
and Ukraine a powerful base from which to look for new markets in the
West. The problem has been exacerbated by conflicts in areas such as
Chechnya and Georgia that have enabled regional criminal organisa-
tions to develop amid chaos and dislocation.

The ability of post-communist states to counter the problem of organ-
ised crime, meanwhile, has been limited. The systems of criminal justice
were themselves disrupted during the process of restructuring, and law
enforcement has been accorded a low resource priority during a time of
economic stringency. Furthermore, the regulatory mechanisms that
have been built up over many years in western capitalist societies have
not existed in the east and it has been necessary to create them from the
beginning. This has taken time and has afforded organised crime groups
the opportunity to entrench themselves. The weakening of already fail-
ing states has allowed crime groups to operate with relative impunity
while law enforcement capabilities have struggled to cope.
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The transnational organised crime phenomenon in Europe

Organised crime is not a new phenomenon, it existed in Western Europe
during the Cold War and has continued to prosper in its aftermath.
Nevertheless, the perception that it has been increasing has prompted
new attention to the problem. It is worth noting at the outset that the
majority of the crimes carried out by organised groups among the EU
Member States are perpetrated by domestic groups. This is contrary to
the popular misconception that organised crime is principally an exter-
nal problem. Data collected by EU states bears this out. For example, 
in Germany in 1998, of the investigations that were conducted under
the German definition of organised crime, 37 per cent of the suspects were
German nationals, while the second largest criminal group, comprising
only 13 per cent, were Turkish nationals.4

The continuing power of indigenous criminal organisations is evi-
denced by the Italian Mafia, which continued to perpetrate a range of
illegal activities in the 1990s, ranging from drug trafficking, prostitu-
tion, money laundering and extortion, to various commodity crimes
such as the trafficking of contraband cigarettes and stolen vehicles.
Savona has estimated that the main Mafia groups still comprise large
numbers of members. ‘Cosa Nostra’ may have up to 5000 members in
Sicily, while the Neapolitan ‘Camorra’ can boast of 6000 and the
’Ndrangheta in Calabria a further 5300.5 These organisations have
remained strong and active despite the crackdown by the Italian gov-
ernment after 1992, following popular revulsion at the murder of the
anti-Mafia judges, Falcone and Borsellino. The arrest of large numbers of
Mafia suspects and their prosecution in the courts doubtless damaged
the organisations, but it is thought that the main crime groups were not
fatally weakened and in the latter part of the 1990s there were signs of
their re-emergence.6

Before 1990 organised crime groups were able to exploit Europe’s
improved market opportunities and ease of movement by expanding
their activities beyond their former territories. Italian groups spread
their activities from their traditional strongholds in the south of the
country to the north, as well as tightening their grip on parts of society
and business in cities such as Naples and Palermo.7 Evidence has also
been forthcoming that Italian organised crime groups have extended
their operations to German soil. Jamieson, for example, cites a German
Bundeskriminalamt (BKA) report as early as 1993 that recorded the exis-
tence of 68 Italian crime cells operating on its territory. Similar con-
cerns, albeit on a smaller scale, have been raised by Austria.8 As for other
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EU Member States, the picture is similar. In the case of Belgium, of the
crime groups known to the authorities in 1998, over 45 per cent had
contacts with other criminal organisations in neighbouring territories,
while in Spain, 47 per cent of the groups were thought to be collaborat-
ing with overseas organisations.9

Nevertheless, in the 1990s, much of the fear within the EU Member
States has focused on the penetration of western territory by external
organisations. This may take the form either of foreign groups develop-
ing linkages with indigenous criminal groups, or of foreign organisa-
tions actually committing crimes on West European territory. This fear
of the ‘outsider’ threatening one’s society has been a popular perception
around the world as crime figures have risen. It can be a convenient
excuse to blame foreigners for domestic problems and van Duyne argues
that threat perceptions from organised crime are increased if the source
is believed to be external.10 Anderson notes that the emphasis on ethni-
cally based crime has helped to justify the linkages between police
forces, immigration services and intelligence agencies.11 The EU has per-
ceived itself to be targeted increasingly by crime groups from Central
Europe and the successor states of the former Soviet Union. With the
demise of the Cold War and the relaxation of border controls, organised
groups from the eastern half of the continent are blamed for the rising
incidence of crime. This is not to deny the threat posed by other groups,
such as Nigerian drug traffickers and Chinese Triads, but the fear of
transnational organised crime groups crossing from the east has been
dominant.

Russian and organised crime groups from the former Soviet Union
have been a focus of concern for the European Union. This has resulted
from the alarming rise of organised crime domestically in Russia and 
its neighbouring territories and the presumption that groups will look
for more lucrative expansion abroad. Optimists regard the incidence of
Russian organised crime as representing a transitional stage of develop-
ment on the road to western-style capitalism and expect that it will 
ultimately disappear and be replaced by legitimate economic interac-
tion. But pessimists foresee a darker situation evolving in which crime
groups develop an impregnable position in society and create effectively
a ‘Criminal State’. In 1997, de Borchgrave warned that ‘much of the
Russian state and economy is now on the verge of becoming a criminal
oligarchy’ and he estimated that 40 per cent of private business and 60
per cent of state-owned enterprises were controlled by criminals.12 The
views of western analysts have found resonance with official Russian
pronouncements: the Ministry of the Interior of the Russian Federation
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estimated that there were over 8000 organised crime groups in existence
in the country.13

Yet how much of the Russian domestic problem has mutated into 
a crime wave engulfing Europe is difficult to determine. The easing 
of restrictions on overseas travel and emigration from Russia clearly
offered opportunities for criminal groups to extend their operations
abroad. Anecdotal evidence points to the activities of Russian crime
groups in Europe but also of the universally feared Chechen and
Georgian mafias, who possess a reputation for ruthlessness. Russian and
Chechen gangs have established a presence in the illicit drugs networks of
Western Europe and have also been linked to the control of prostitution
rackets.14

Some of the cities of Central Europe have also noted a surge in crimi-
nal organisations from the east and this has contributed to a sense of
vulnerability to an externally derived threat. Budapest, for example, is
perceived to have become the home to several Russian and Ukrainian
organised crime groups,15 while the Czech Republic has noted the influx
of Russian, Ukrainian and Caucasian crime groups since the Velvet
Revolution.16 Yet even this is in danger of being exaggerated. In writing
about the influences on Poland of organised crime groups from the FSU,
Plywaczewski notes: ‘Compared with national crime, the participation
of foreigners as perpetrators is relatively low, but because of the constant
increase in the figures (for serious crime) public opinion has a negative
view of the role of foreigners.’17

Hard evidence of a crime wave from the states of the FSU is difficult to
obtain. In Europol’s reports, the German authorities note that they had
detected few Russian-organised crime groups operating on their territory
which is surprising considering Germany’s wealth and position as well
as its trade links with Eastern Europe.18 In the United Kingdom, a report
in 1999 by the Home Office and National Criminal Intelligence Service
rejected the view that Russian organised crime had penetrated its bor-
ders on a large scale.19 Such official evidence is corroborated by aca-
demic research. A recent study on organised crime in the Baltic states
found that a disproportionate emphasis had been placed on the activi-
ties of Russian organised crime and insufficient attention had been paid
to the role of native organised crime groups. The report notes that the
broader threat of an ‘invasion of Western democracies by Russian organ-
ised crime, often stated in sensationalist terms by the media … has 
simply not taken place’.20

One indicator of the increasing penetration of Western Europe by for-
eign criminal groups would be either collaboration or conflict with
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indigenous organised criminals. Europol estimates that up to half of the
organised crime gangs in the EU may not be indigenous.21 As gangs
expand their activities into foreign markets they are likely to come into
contact with local organisations that already operate on those territo-
ries. Cooperation with these other crime groups in new localities would
offer the optimum strategy as it would provide knowledge of the region
and access to local networks of services. Nevertheless, a variety of factors
may influence the ability of crime groups to collaborate, such as rivalry
over the activities in which they are engaged, the extent to which the
indigenous groups may wish to preserve their territorial primacy and the
characters of the individuals involved. If cooperation is not possible
then it is likely that groups will enter into a period of hostilities as each
tries to assert its control. Either way, this is likely to provide concrete
examples that foreign criminal groups are conducting their activities
within the European Union.

Evidence of this manifestation of foreign-organised crime is limited. It
is known that Turkish groups are involved in the heroin trade in both
British and German cities and they were the nationality most frequently
arrested in Germany for heroin trafficking in the mid-1990s.22 These
gangs appear to have asserted their position largely in the face of oppo-
sition by indigenous criminal groups. Albanian crime gangs have been
another source of concern across the EU and Europol has warned that
Albanian-derived crime gangs were putting the security of the Union at
risk.23 In Italy, Albanians have established a permanent presence in
some northern cities. The tight ethnic cohesion of the Albanian gangs
has granted them a degree of independence from the need for local
goods and services. There have been sporadic reports of battles for
supremacy between Albanian groups and the local Italian mafias24

although, on the whole, there appears to have been a willingness for
both sides to coexist. This may reflect the fact that, in the words of one
analyst, ‘Italian Mafia groups still maintain an absolute monopoly in the
grey area of licit business, where these groups invest proceeds … with
official economic actors’.25 For example, there may remain a hierarchi-
cal differentiation in which a foreign group is allowed to sell drugs at a
local level, but the indigenous Mafia organisations retain control over
the higher level distribution networks. The small percentage of foreign
criminals in Italian jails appears to corroborate this point: of 7510 peo-
ple in prison in 1999 for crimes designated under the category of organ-
ised crime, only 7.5 per cent were foreigners.26

Ironically, there is some evidence of the foreign crime phenomena
working the other way. Crime groups from Western Europe may be 
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relocating their operational bases to other parts of the continent where
the law enforcement environment may be less well developed. Some
crime gangs from Italy, for example, have seized upon the opportunity
since the end of the Cold War to move their headquarters to the east.
They may continue to perpetrate their activities in the west but from
more secure locations in the east. Jamieson quotes a former Interior
Minister of Czechoslovakia warning that Italian mafia representatives
were seeking to establish centres of drug production in Russia in the
early part of the 1990s.27 Furthermore, the Austrian government has
reported that some of their known criminals have moved to adjacent
countries such as Hungary, Slovakia and the Czech Republic.28

Commodity crime

Illegal drugs

Drug trafficking, particularly at the higher levels of distribution, is an
activity dominated by criminals in organised groups. In Germany, in
1998, drug trafficking was the main activity of some 40 per cent of these
groups identified by the police. In Spain the comparable figure was as
high as 59 per cent, while in the UK in 1999 the figure was 42 per cent.29

Not only do high profits from proscribed drugs justify the involvement
of large numbers of criminals but the nature of the industry, demanding
production and transport infrastructures, necessitates the involvement
of complex organisations. Transnational drug trafficking has high entry
costs because it demands a range of capacities including laboratory
resources to process the raw materials, logistical capabilities to move the
produce and a distribution network to deliver it to customers.30

Drug trafficking has two other characteristics which have made it a
priority area for European law enforcement agencies. First, it is com-
monly linked to other forms of illegal activity. Criminal groups are often
involved in other types of commodity smuggling and substance abusers
seek funds to support their habits through property theft and street
crime. Violence is also associated with drug crime as gangs compete for
domination of particular territories, as exemplified by Jamaican ‘Yardie’
gangs in London. Second, drug trafficking is often managed by ethni-
cally based criminal gangs. This is because of the need for high levels of
trust within the organisations and as a way to prevent the police from
disrupting their activities.

The extent of the illegal drugs trade is shrouded in uncertainty and
knowledge of its detailed workings is often based upon unreliable 
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evidence from informants or individuals undergoing prosecution.
However, analysts opine that the drugs trade is not dominated by large
cartels, as portrayed in popular fiction, but by a range of small and
medium-sized organised crime groups. Such units are more adaptive and
resistant to penetration and are often involved in trafficking a variety of
illegal drugs.31 There is also a division of labour within the industry
between those involved in the cultivation and production of drugs, the
transportation stage and the distribution role. This interpretation is 
supported by the fact that organised crime groups involved in drugs are
the most likely to possess links with other crime gangs internationally.

The priority problem for West European countries has long been
heroin – in the UK in 1999, 48 per cent of the organised crime groups
identified as being active in drug trafficking were involved in the trade
in opiates.32 It is smuggled into Europe from the ‘Golden Triangle’ states
of Thailand, Laos and Myanmar and the ‘Golden Crescent’ states of
Afghanistan, Pakistan and Iran. These two regions account for approxi-
mately 90 per cent of the world’s supply of opium.33 Interpol estimated
in 1997 that the annual production of heroin was in the region of 
450 tonnes. Only a relatively small proportion of the heroin is ever inter-
cepted: 4.4 tonnes was the total amount seized within the European
Union in 1997.34 Afghanistan grew into the largest single source of
opium in the world; in 1999 it was estimated to have doubled its pro-
duction of opium in response to increasing demand.35 It is not clear
what the long-term prospects are for the opium trade from Afghanistan
now that the Taliban regime has been overthrown.

Several routes are known to exist for the importation of heroin into
Western Europe. One is through the Balkans and includes the states of
Bulgaria and the former Yugoslavia. This route suffered disruption in the
period 1991–5 due to the conflict in the region but it has since resumed
and intensified its activity. Groups from Albania and Bosnia-
Hercegovina are now highly active in the movement of heroin and the
aftermath of the war has complicated the work of law enforcement
agencies and made interception of shipments increasingly problem-
atic.36 The ebb and flow of heroin trafficking in the Balkans has been
mirrored in the rise of heroin use in Italy. In 1998, for example, in an
operation codenamed ‘Pristina’, Italian police with the assistance of
Europol arrested over 40 people linked to a drug trafficking group in
Kosovo and seized over 170 kg of heroin.37

A second heroin trafficking route has been from Pakistan and
Afghanistan, either through Turkey or via neighbouring regions.
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Ruggiero cites the example in 1993 of a Turkish-chartered vessel seized
in the Suez Canal with 14 tonnes of heroin on board.38 The heroin is
then transhipped to a variety of destinations through the network of
Turkish and Kurdish ethnic communities in several of the cities of
Western Europe. Turkish groups have a reputation for being ethnically
cohesive and have developed fearsome reputations in relation to the
violence they are prepared to employ to protect their trade.

A third route has been from the Central Asian Republics of
Kazakhstan, Uzbekistan and Tajikistan bringing heroin from Iran,
Afghanistan and India. The opium has then been smuggled through
Russia, which developed its own large-scale drug problem in cities such
as Moscow, St Petersburg and Vladivostok, partly as a result of its war in
Afghanistan.39 From Russia the opium is trafficked into states in Central
and Eastern Europe such as Ukraine, Poland, the Baltic states, Hungary
and the Czech Republic and then into the West. In 1999 80 per cent of
the heroin seized in Germany was found at its border with Poland.40

Recognition of this problem was aired by UK Prime Minister Tony Blair
when he stated that ‘much of the heroin in the UK comes here through
applicant countries’.41

Cocaine usage in Western Europe remains at around 100 tonnes per
year and is concentrated mainly among high-income groups. The extent
of the problem is relatively small, although US authorities warn that it
could grow very quickly if the North American market becomes satu-
rated. Currently, cocaine penetrates into Europe from the South
American countries of Colombia, Bolivia and Peru. Colombia has been
by far the largest producer and despite the demise of the notorious
Medellin and Cali cartels,42 groups from that country still transport
cocaine, primarily by sea, across the Atlantic. When the cocaine reaches
Europe, the Colombian groups have established working relationships
with indigenous organised crime gangs to distribute it to major centres
of population.43 The fact that the Colombians manage the production
and shipment of cocaine ensures their control over the system.

Entry points into Europe for cocaine include many of the northern
and southern ports of the continent as well as circuitous routes via
Poland, Kaliningrad and the Baltic states. Italy and Spain have been
favoured sources of entry, perhaps because of the traditional contacts
between these countries and South America.44 This has been apparent
through numerous large-scale drug seizures. In 1997, around 18,000 kilos
of cocaine were seized in Spain, which amounted to approximately 
33 per cent of the seizures for the entire EU and in 1998, in Operation
‘Calabaza’, 207 kg were obtained in Spain that had been transported via
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Panama.45 In 1999, Operation ‘Monza Speedy Coca’, involved officers
from the counter-drugs services in Italy, Belgium and Germany, cooper-
ating through Europol, to dismantle a narcotics operation that was both
importing cocaine into Italy from Colombia as well as manufacturing
synthetic drugs in northern Italy for the domestic market.

Other types of drug use have been increasing in Europe at an average
of about 16 per cent per year since the 1970s.46 Synthetic drugs, such as
amphetamines and ecstasy (MDMA), are produced in West European
countries such as Britain and the Netherlands. They have presented a
particular problem both because of their cheapness and attractiveness 
to the young, and also the ease with which they can be modified and
thereby circumvent the list of proscribed substances. For these reasons
they have become a growing source of concern to European govern-
ments. Countries in Central Europe, such as Poland and the Baltic states,
are known to be producers of synthetic drugs such as amphetamines and
barbiturates. These countries supply both their own domestic demand
and export to the West via the German border and through Scandinavia.
The World Customs Organisation estimates that 40 per cent of the
Scandinavian market for amphetamines is supplied by Poland, and the
German Federal Criminal Office has estimated that there may be up to
500 laboratories producing synthetic drugs in Poland.47

Cannabis is imported principally from the Maghreb region through
Spain and the trade is thought to be dominated by Spanish crime
groups. In November 2000, the Spanish National Drugs Unit broke up
the continent’s largest hashish smuggling organisation and arrested its
leading perpetrators, who were alleged to have been involved over the
years in the smuggling of around 400 tonnes of the drug into Western
Europe.48 Seizures of cannabis in Spain, in 1997, were six times larger
than in any other European country.49 There is now evidence that
cannabis is also being imported from Central Europe, principally
through countries such as Poland.

Many of the Central and East European states are experiencing prob-
lems with drugs on a number of different levels. First is their role as pro-
ducers of drugs such as amphetamines. Second is the fact that CEE states
are being used as trafficking routes for destinations in the West. A third
problem, linked to the issue of trafficking routes, is that a domestic drug
culture is emerging in these countries. Heroin, for example, can be
bought for a fraction of its price in the West and the availability of drugs,
due to the participation of western organised crime groups, has led
domestic consumption to rise.50 This melange of issues has contributed
to tensions between the applicant states and the European Union, the
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latter being wary of the problems it could import upon accession.51

Already within the EU the highest proportion of enquiries dealt with by
Europol relates to drugs issues. In 1999 for example, 58 per cent of the
inquiries sent by national authorities to Europol related to drugs.52 In
the light of this the EU is eager to avoid an expansion of this problem in
the future.

Contraband cigarettes and stolen vehicles

Drugs are far from the only commodities subject to transnational trad-
ing by organised crime groups. Both national and EU authorities have
expressed concern about the trafficking of a range of commodities
including, alcohol, light weaponry, nuclear materials that could be used
in a bomb programme and even body organs that are used for transplant
surgery. It lies beyond the ability of this chapter to cover all the mani-
festations of these nefarious activities and therefore reference will be
made only to two areas: the trade in stolen vehicles and in contraband
cigarettes. These are of particular importance for a number of reasons.
First, because the nature of these activities requires considerable organi-
sation in terms of labour, specialisation and transportation. Second, the
scale of these activities has caused real alarm for European governments.
Finally, a considerable level of effort has been expended on countering
these crimes.

The market in stolen cars and lorries has grown into a major problem
in Western Europe. In the case of the former, the market is particularly
for luxury models, while for lorries, the emphasis is upon stealing their
cargoes. Organised crime is involved in both of these activities, due to
their profitability. Approximately 1.2 million cars were stolen in
Western Europe in 1999 and just under half of those were never recov-
ered.53 Many of these vehicles are doubtlessly stolen by individuals and
remain within the country of origin but a significant proportion are
taken by criminal groups and are moved abroad. Cars are known to be
stolen in the West and then driven or shipped to the East, depending
upon the scale of the criminal operation and the degree of urgency
imparted by the customer. The burden that this places upon law
enforcement in the EU is considerable.

When the vehicles arrive in the country of destination, they are likely
to be stripped or customised, in order to expunge their original identity,
and they are provided with false documentation for onward transit.
Vehicles are then moved on for sale in either Russia or to the Middle
East. According to a report prepared for the Council of Europe, much of
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the trafficking is conducted by Ukrainian, Russian, Baltic and Polish
transnational crime groups.54 The Baltic Sea ports of Riga and Tallinn
have developed a reputation for being centres for this activity, as has the
Polish port of Gdansk.55

Strangely enough, it is not principally the countries neighbouring
Central and Eastern Europe that have been found to be the most vul-
nerable to vehicle theft. While Germany has experienced a high inci-
dence of stolen vehicles, the problem of car theft in neighbouring
Austria has been significantly below the EU average. In contrast, the
United Kingdom has suffered disproportionately badly. This reflects the
specialisation of particular crime groups in various regions of Europe as
well as the success of the smuggling routes that have been established.
Car thefts have also risen sharply in the countries of Central Europe. For
example, the number of cars stolen in Hungary between 1990 and 1996
increased by 2500 per cent.56

There is some evidence that the trend in car thefts is beginning to
decline. A report by Poland’s border guards, for instance, noted a decline
in the numbers of stolen cars from 1837 in 1998 to 1443 in 1999.57 This
may be due to government pressure on vehicle manufacturers to fit
improved security devices on their products. It may also reflect better tech-
niques of detection by national police forces and enhanced information
sharing and cooperation at the European level. As well as the availability
of technology to track stolen vehicles over long distances, police agencies
have become more aware of the trafficking routes for stolen vehicles and
they have made it harder for criminals to continue with this trade.

Cigarette smuggling has become a major source of revenue for organ-
ised crime groups. The illegal import of cigarettes into countries with
high levels of taxation on tobacco enables criminal organisations to
earn huge sums of money. Criminal groups avoid the duties on ciga-
rettes either by smuggling them in from abroad or diverting shipments
intended for overseas back to the domestic market. In the UK, in the lat-
ter part of the 1990s, cigarette smuggling was the fastest growing cate-
gory of crime, doubling in the last three years. It is estimated that
contraband cigarettes sold to the public through a variety of legitimate
and illegitimate outlets are worth £3.8 billion in lost revenue to the
Exchequer each year.58 In Germany, the problem has grown to a similar
size. The scale of the problem helps to explain why former UK Home
Secretary Jack Straw authorised the recruitment of substantial additional
numbers of Customs and Excise officers.

The sources of the trade in contraband cigarettes have been moving
increasingly to the east of the continent. With the opening up of the
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borders of CEE states, cheap cigarettes have been produced in the East
and then smuggled into the West. Poland, for example, has become a
major source of illegal cigarettes for markets in Italy and Germany. This
can be exemplified by data on cases of lorries that have been hijacked by
criminal groups in Poland. In 1997 there were 53 recorded cases of lor-
ries carrying cigarettes being hijacked, whereas by 2000 the figure had
jumped to 238.59

In addition, cigarette smuggling has developed into a major industry
between Albania, Montenegro and the coast of Italy. Albanian crime
groups spearheaded this activity in cooperation with the Apulian ‘United
Holy Crown’ group.60 After action by the Italian and Albanian govern-
ments to close down the transportation of contraband cigarettes from the
Albanian coast to southern Italy, the criminal groups relocated to
Montenegro. In November 1999, the Montenegrin government signed an
understanding with Italy to try to remove this activity from its shores.61

Money laundering

The term ‘money laundering’ covers a variety of methods by which ille-
gally obtained revenue is entered into the legitimate financial system in
order to erase its source and make it usable for spending or investment.
As part of this process, money may not just be put into banks but also
into a wide range of different enterprises such as Bureaux de Change,
gambling casinos, property, restaurants and other types of business – in
short, any mechanisms by which large amounts of money can be
accorded the appearance of respectability. Some of the businesses may
not be real at all, they may have been created as ‘shells’ for the purpose
of passing large amounts of money through their accounting systems.
Where corrupt officials try to launder their gains, money may be
invested in a range of state enterprises and in the tourist industry, the
latter facilitating its easy transfer overseas.

Money laundering is the largest area of organised criminal activity
after drug trafficking and presents real problems for the integrity of
financial management systems. Some countries in Europe, such as
Switzerland and Luxembourg, have prided themselves on their reputa-
tions for banking secrecy. Such secrecy makes it very difficult to trace
money when it has entered the system and then moved across multiple
jurisdictions with the benefit of modern communications and inte-
grated financial markets. The development of offshore tax havens has
increased the complexity of monitoring financial flows. The fact that
legislation is struggling to catch up with the massive increases in the use
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of computers for financial transactions has provided an easy target for
organised crime activity. Currencies that have traditionally been tar-
geted for counterfeiting have been American dollars and German
Deutschemarks. However, this itself is changing to reflect Europe’s
process of evolution. The Tampere European Council agreed to extend
Europol’s mandate to include money-laundering activities in general,
rather than money laundering arising from specific offences. The intro-
duction of the Euro in 2002 has provided a major opportunity for coun-
terfeiting and for money laundering by organised groups, particularly
when its largest denomination is 500 euros.62

Nevertheless, money laundering is a source of potential opportunity
for states as it renders all large organised crime groups open to a moment
of transparency and therefore vulnerability. Many West European coun-
tries have drafted legislation that targets money laundering, as well as
laws on asset forfeiture to enable law enforcement authorities to seize
money and property. The UK has felt particularly vulnerable to the prob-
lem of money laundering due to the special status of the City of London
in international financial issues. It has been reported, for example, that
Russian and Italian organised crime groups have laundered large
amounts of money through the UK banking system.63 With this prob-
lem in mind, the British government established an Economic Crime
Unit within its National Criminal Intelligence Service to focus specifi-
cally on money-laundering issues.64 Countries in Central Europe have
been encouraged to follow this example and states such as Hungary,
Poland and Slovakia instituted legislation against money laundering in
the 1990s.

A second avenue of attack for the authorities has been to try to place an
obligation upon professionals linked with financial services to report
any suspicious financial transactions that they encounter. Pressure has
been placed upon the banking sector to notify the regulatory authorities
of suspicious financial activities and to provide warnings of large invest-
ments of capital. Furthermore, other entities such as accountants and
lawyers have been encouraged to report the involvement of clients in
activities involving the laundering of money.

Illegal immigration

Illegal immigration presents a thorny issue for the European Union. On
the one hand, there has been a growing recognition in Western Europe
that its population is ageing due to low birth rates and people living
longer and that there is insufficient labour to meet economic needs.
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Quoting from a report by the United Nations’ Population Division, 
The Economist reported that the EU would need to import 1.6 million
migrants per year between now and 2050 if it wanted to maintain the
stability of its working age population.65 In this sense, higher levels of
legal migration into Western Europe would actually be advantageous
and certain leaders in Europe have possessed the courage to say this.
Commission President Romano Prodi has argued for more people to be
admitted to the Union.66 But on the other hand, the increasing prosper-
ity of Western Europe and the volatility of neighbouring regions in the
1990s has given rise to a fear of a tide of illegal immigrants entering the
West. This fear has come to be perceived as a security threat to the EU
Member States and has led to calls for a common response.

Illegal immigration presents a tangled web of issues. In the first place,
it involves various categories of migrant peoples. Some of the people are
permanent economic migrants but others are only seasonal. This latter
category of temporary migrants may wish to work in EU Member States
for part of the year, in order to build up financial savings, but then
return home to families in countries outside of the Union for the rest of
the time. Second, it involves people fleeing persecution and conflict at
home and western states have an obligation to receive genuine refugees
and asylum seekers. Yet some will falsely claim asylum in order to
improve their economic prospects and this makes it necessary for receiv-
ing states to scrutinise applications in order to distinguish between gen-
uine and bogus claims. The picture is confused by the fact that European
countries use different criteria in response to requests for asylum with
the result that applications are routinely more successful in some states
than in others. Third, the immigration policies of western governments
have, since the 1970s, been seeking to limit primary immigration,
except for the purposes of family unification. European states are reluc-
tant to receive immigrants with low skills levels. Germany’s Chancellor
Schroder, for example, called for the immigration of up to 20,000 indi-
viduals from the Asian subcontinent but specified that they must be
people with information technology skills.

Since the end of the Cold War there has been a change in the direction
of migration flows. The major problem during the 1980s was the move-
ment of people from the Maghreb to the southern part of Europe, in par-
ticular into southern Spain and Italy. This movement still continues67

but, in the 1990s, the focus of attention switched to the movement 
of people from east to west. The limitations on the right to travel from
former communist countries were lifted and previously closed borders
were opened. This stimulated a fear in the west that large-scale migration
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would ensue. Considerable population movements have occurred in
Europe, such as the exodus of 200,000 people from Albania between
1990 and the end of 1991 and the movement of tens of thousands of
Bulgarians and Romanians who left their countries after 1990. Yet the
apocalyptic visions of mass economic migration from east to west have
not materialised, post-Cold War.

What has occurred over the past decade to increase western fears have
been conflicts, which have caused major refugee crises, and an escalat-
ing problem of unfounded asylum applications. Civil conflicts on the
periphery of Western Europe, such as in Bosnia and Kosovo, highlighted
the long-term impact of refugee flows. From 1991 to 1995, the conflict
in Bosnia generated 2.75 million refugees and in 1993 alone, Germany
experienced 500,000 applications for safe refuge.68 In addition, the rel-
atively low number of successful claims for asylum demonstrates that
this has become another form of migration. For example, in Germany in
1998, only 4 per cent of asylum applications were successful. Countries
in Western Europe have been forced to respond to spiralling demands
for asylum and to provide resources to process applications more speed-
ily. The UK witnessed a 53 per cent increase in asylum seekers between
1998 and 1999, with particular increases in applications deriving from
the Federal Republic of Yugoslavia, Somalia and Sri Lanka.69

With states tightening their policies regarding legitimate immigration
and adopting more restrictive attitudes towards asylum, organised crime
groups have recognised the opportunity to profit from illegal immigra-
tion. The International Centre for Migration Policy Development
(ICMPD) in Vienna estimates that of the approximately 300,000–400,000
people illegally entering Western Europe each year, around 30 per cent
may have been assisted by organised traffickers.70 Austria, for example,
reported that smuggling had nearly doubled between 1997 and 1998.71

There is a high degree of consensus among West European countries
that the problem of organised trafficking in human beings is intensify-
ing. The Belgian presidency of the EU in 2001 declared that the combat-
ing of trafficking was among the key priorities of its period in office.72

Crime groups are drawn to trafficking in human beings for three prin-
cipal reasons. First, they are able to adapt existing smuggling routes and 
infrastructure and draw upon experience gained in other sorts of crime.
This is borne out by the incidence of groups that smuggle both drugs and
people.73 Second, the rewards to be gained from illegally moving people
across borders has become sufficiently attractive to eclipse more
traditional criminal activities, such as drugs.74 Europol estimates that
the annual profits derived from trafficking in human beings in Europe
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may exceed $7 billion. Finally, the risks associated with trafficking have
tended to be low, partly because the victims can be left to fend for them-
selves at various points in their journeys and partly because the penalties
imposed in the event of prosecution have traditionally been much less
severe than for acts such as drug trafficking. Only relatively recently have
governments begun to address this latter issue with new legislation.

The groups of people predominantly being smuggled into Western
Europe are Iraqis, Iranians, Albanians, Kurds, Kosovars, Bangladeshis,
Pakistanis, Afghans and Chinese. Many of these people may be escaping
repression and instability within their home state but others are looking
to improve their economic opportunities. Having agreed to pay large
sums to traffickers to transport them to their destination, many of the ille-
gal immigrants find themselves tied to the traffickers after their arrival.
Immigrants may have to pay back the money they owe over a long period
of time. They find it difficult to access employment in the legitimate
economy so they end up drawn into crime on behalf of the traffickers in
order to repay their debts. This results in the authorities identifying a
close link between illegal immigration and petty crime within the desti-
nation countries.

A trend of particular concern to the authorities has been the growth in
the trafficking of young women and children from the East to Western
Europe. Under the guise of offering employment, young women are
lured by criminal networks from countries such as Russia, Belarus,
Ukraine and Moldova and are subsequently sold into a form of sexual
slavery in the EU. The Ukrainian Ministry of the Interior has estimated
that up to 400,000 of its citizens have left the country in this way.75 The
women often arrive in the destination country with forged documents
and are consequently dependent on the traffickers for their residence.
On occasions when police raid the brothels it is often the women who
are summarily deported, and those responsible for the trafficking are not
traced. The alarming rise of this problem led the EU and the American
government to undertake a joint initiative to publicise the dangers of
this trade in some of the CEE countries.76

The groups that conduct the trafficking vary in their sophistication:
some specialise only in trafficking, while for others this is one among a
portfolio of crimes. The more complex networks offer a greater variety 
of services, ranging from forged documents to the provision of jobs in
the destination country. Some groups choose to subcontract some of 
the work to organised crime groups within the target countries, thereby
giving themselves access to local knowledge and support services.
Chinese Triad groups, for example, have been forced to draw on local
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labour along the routes that they have developed into Western Europe.77

In the case of the Mafia in Italy, there has been little evidence of their
direct involvement in trafficking people into the country, probably due
to a lack of the requisite expertise. Nevertheless, they have been
involved in providing services to Albanian and Montenegrin trafficking
gangs in the form of forged documentation, transportation services and
jobs in the black economy. Albanians have become prominent in this
sphere of criminal activity: in 1999 24.5 per cent of the people arrested
for trafficking in Italy were Albanians and a further 24 per cent were
from states of the former Yugoslavia.78

Three principal trafficking routes into Western Europe are known to
exist. One starts in Russia whence individuals are moved into the Baltic
states and then smuggled into Scandinavia. A second route involves
people being transported to Belarus and Ukraine, whence the majority
are smuggled across the extensive border with Poland or the much
smaller border between Ukraine and Slovakia. They are then moved into
Germany and fan out from there into the rest of the EU.79 It is believed
that principally Russian, Polish and Ukrainian crime groups dominate
this trade.80 The security of the Polish–German border has been
improved markedly with financial assistance from the PHARE pro-
gramme but the Polish and Czech frontiers with Belarus, Ukraine and
Slovakia have proved harder to police effectively. In 1998 some 44,672
illegal immigrants were seized on Czech borders, primarily the border
between the Czech Republic and Germany.81

A third main trafficking route is through Albania and the territories of
the former Yugoslavia. Due to the turmoil that has been experienced in the
Balkans, places such as Sarajevo airport have become major transit points
for immigrants and refugees seeking entry into Western Europe. For exam-
ple in the middle part of 2000, it was estimated that up to 10,000 people
per month were arriving in Sarajevo en route to destinations in Europe.82

From the Balkans, immigrants are transported mainly into southern Italy
and into the rest of the EU. It has been difficult for the Italian authorities
to control this problem, due to their proximity to the Balkans and the
8000-kilometre coastline that they have to police. For example, in the six-
month period between January and August 1999, 21,000 aliens crossed
into Italy illegally along the 55 km coast north of Otranto.83 In February
2001 the UK Prime Minister Tony Blair and his Italian counterpart
Giuliano Amato agreed to an initiative to send teams of experts to the
Balkans to try to stem the inflow of people into the west.84

The prospect of admitting new CEE states into the European Union
has increased concerns about immigration. This has taken two forms.
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First, a replaying of the old post-Cold War fear that the EU will be
swamped by waves of immigrants who will possess the right to be able
to live wherever they choose. There has been a perception recently that
large numbers of illegal immigrants are transiting through the CEE
countries on their way to the West and that large reservoirs of people are
congregating in particular states, awaiting the opportunity to move
westwards. In the 1999 Europol report a particular trend that was noted
was the rise in illegal immigration from Central and Eastern Europe to
the European Union.85 National and regional governments in Europe
have been expressing concerns about the numbers of people that could
enter after accession. Bort cites the example of the Bavarian government
in Germany warning that up to 600,000 immigrants would come to
their Länder in the event of EU enlargement to the East.86 The 1999 elec-
tion campaign of Jorg Haider in Austria provides an alternative example
of anti-immigrant feelings. Yet estimates of immigration that might
accompany eastern enlargement, from other sources, have been much
more modest. One organisation estimated that between 55,000 and
278,000 people might be expected to migrate each year from the five
CEE states most likely to be admitted first into the EU.87

The other major concern has been that after accession, the CEE coun-
tries would become the new external frontier of the European Union.
This causes worries in the West because of the porosity of CEE borders
and the opportunities that might be afforded to illegal immigrants by the
less sophisticated policing of their frontiers. This has resulted, for the
accession countries, in heavy pressure from EU Member States to tighten
their border controls prior to enlargement. The EU has expected the
aspirants to implement the acquis communautaire in full and has pro-
vided additional resources for them to improve the means to monitor
their frontiers. Whether this will have the desired effect remains debat-
able. Flows of illegal immigrants can adapt quickly to changed situa-
tions. For example, throughout much of the 1990s, Germany focused its
attention on its border with Poland as the major gateway for illegal
immigrants onto its soil. Recently it has found, however, that higher
numbers of illegal immigrants are crossing into its territory from Austria
and the Czech Republic.

Some of the CEE countries have been placed in a quandary by the
demands of entering the Union. While they are desirous of the fruits of
membership, they are wary of damaging the long-established ties that
they have built up with their eastern neighbours. Membership of the EU
necessitates the hardening of their border controls yet this would serve
to undermine many of the mutually beneficial cross-border trade
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arrangements. Poland, for instance, has been reluctant to close its bor-
ders with Belarus and Ukraine, despite coming under intense pressure
from the European Union. Thousands of people from these two coun-
tries have made their living by crossing into Poland to trade or to work.
The imposition of visa arrangements would be likely to cause significant
economic hardship to such groups. The International Organisation for
Migration estimated that, in 1997, Poland had approximately 160,000
unregistered foreign workers on its soil while Hungary and the Czech
Republic experienced about 90,000 and 70,000 respectively.88

In the light of the problems that transnational organised crime and
illegal immigration present to the EU, the next chapter analyses the 
policy responses that the Union has undertaken since the time of the
Treaty of Amsterdam.

Organised Crime and Illegal Immigration in Western Europe 83



84

4
The Development of Policies on
Organised Crime and Illegal
Immigration Post-Amsterdam

The Amsterdam Treaty: the European Union as an 
‘area of freedom, security and justice’

One of the most spectacular innovations of the Amsterdam Treaty has
been the introduction, in Article 2 TEU, of a new Union objective: ‘to
maintain and develop the Union as an area of freedom, security and jus-
tice [AFSJ], in which the free movement of persons is assured in con-
junction with appropriate measures with respect to external border
controls, asylum, immigration and the prevention and combating of
crime.’ Such wording reiterates the link established by the Maastricht
Treaty between free movement and repressive measures targeted at crim-
inality and illegal immigration.1 At the same time though it represents a
major breakthrough in two respects: it provides an impetus for a much
more extensive and systematic approach to these issues at the EU, and
even EC level; and it highlights security – within its relationship with
the long-established EC concept of ‘freedom’ and the less developed one
of ‘justice’ – not only as a new legal term, but also as a central constitu-
tional objective for the European Union.

A striking feature of this new approach is the explicit reference to 
the European Union as an ‘area’. This concept, which is rendered per-
haps more meaningful through its French version (espace) has been
related by commentators to initiatives such as the European social space
(espace sociale européenne)2 or the Schengen area (espace Schengen).3 The
logic of the latter appears prominently in the Amsterdam Treaty
through its inclusion of the Schengen acquis and is linked with the



potent ‘territorialisation’ of European integration that the area of ‘free-
dom, security and justice’ entails. Along with the Maastricht-introduced
establishment of an ‘ever closer Union among the peoples of Europe’
(Article 1 TEU), in the Amsterdam Treaty such Union is explicitly con-
fined within an ‘area’, a territory where the defensive and repressive
logic of security maintenance is central and where security has become
a ‘categorical endogenous value’.4

In an attempt to legitimise the construction of an area of ‘freedom,
security and justice’, the Action Plan on how best to implement the
Amsterdam ‘AFSJ’ provisions states:

Freedom loses much of its meaning if it cannot be enjoyed in a secure
environment and with the full backing of a system of justice in which
all Union citizens and residents can have confidence. These three
inseparable concepts have one common denominator – people – and
one cannot be achieved without the other two.5

This statement attempts to ‘tone down’ the emphasis on security, and
to link it with justice and freedom, while highlighting the centrality of
the citizen in the construction of such an area. It is the concept of secu-
rity however that appears to underpin the concepts of both freedom and
justice. The Action Plan perceives freedom to include

freedom to live in a law-abiding environment in the knowledge that
public authorities are using everything in their individual and collec-
tive power (nationally, at the level of the Union and beyond) to com-
bat and contain those who seek to deny or abuse that freedom.6

Public order considerations are thus central to the concept of freedom,
which is largely defined in negative terms through combating and con-
taining threats. The security premises of such logic are evident and can
be linked with the reference of Article 29 TEU (introducing the new third
pillar provisions) to the provision of citizens with a ‘high level of safety’
within an AFSJ. The recourse to the emotive and highly subjective con-
cept of ‘safety’ in this context should not be disregarded: it may be seen
as an attempt to play upon popular insecurities and fears in order to
promote security-based measures. This is achieved through the appear-
ance of the citizen as a central policy concern: as the European Council
Tampere Conclusions noted, ‘people have the right to expect the Union
to address the threat to their freedom and legal rights posed by serious
crime’.7 Close to this negative and somehow populist logic,8 the Action
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Plan emphasises the need to bring to justice ‘those who threaten the
freedom and security of individuals and society’ as a justification for the
enhancement of judicial cooperation.9

The predominance of such security considerations carries with it the
potential for development of exclusionary mechanisms within the EU at
various levels. It has been noted that the negative formulation of the
Amsterdam concept of freedom and its link with security amounts to a
construction of European identity through the juxtaposition of people
who live within the area of FSJ and are in need of protection, and those
who are outside and perceived as threatening these values.10 This
Self/Other dichotomy may reproduce ad infinitum the Maastricht ‘secu-
rity continuum’, linking uncritically forms of transnational criminality
to population movements and migration.11 At the same time, it may
lead to a proliferation of repressive, undemocratic measures which
potentially threaten civil liberties and are justified through recourse to
the elusive and easily manipulated premise of ‘freedom from threat’.12

As it has pertinently been noted, the ‘bringing of the Schengen acquis
within the Community framework has not suddenly wiped out its deep
rooted undemocratic heritage’.13 At the same time, the exclusionary
potential of the protection of what was characterised as the ‘safe(r)
inside’ from the ‘unsafe(r) outside’ extends beyond civil liberties to
embrace the external relations of the EU: countries deemed ‘unsafe’ will
minimise their chances of cooperation, or accession to the EU.14

The Amsterdam Treaty: provisions on organised 
crime and illegal immigration

Along with its ‘constitutionalisation’ in Article 2 of TEU, the objective of
developing an area of freedom, security and justice is, as seen above, reit-
erated in Article 29, which provides that this objective shall be achieved by:

preventing and combating crime, organised or otherwise, in particu-
lar terrorism, trafficking in persons and offences against children,
illicit drug trafficking and illicit arms trafficking, corruption and
fraud, through:

—. closer cooperation between police forces, customs authorities
and other competent authorities in the Member States, both directly
and through the European Police Office (Europol), in accordance
with the provisions of Articles 30 and 32;

—. closer cooperation between judicial and other competent
authorities in the Member States in accordance with the provisions of
Articles 31(a) to (d) and 32;
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—. approximation, where necessary, of rules on criminal matters 
in the Member States, in accordance with the provisions of 
Article 31(e).

Article 29, which replaced the Maastricht K.1, is not only more 
precise,15 but also more detailed than its predecessor. Its scope is all-
inclusive, covering both the prevention and combating of crime. At the
same time, EU powers in this field are extended in a triangular scheme to
explicitly cover: police cooperation, which embraces both operational
cooperation between competent authorities and cooperation through
Europol whose tasks are enhanced (Article 30); judicial cooperation (Arti-
cle 31(a)–(d)); and approximation of national criminal legislation,
including minimum rules on constituent elements of criminal acts and
penalties in the fields of organised crime, terrorism and drug trafficking
(31(e)). The developments on police cooperation are thus coupled with
impressive progress on the extension of EU competence in criminal
matters, as a great deal of problematic transnational ‘Euro-crimes’ have
the potential to be defined at an EU level.16

With the exception of trafficking in persons, no mention is made in
the Amsterdam third pillar of population movements and immigration.
This is because the greater part of these policies has been ‘communi-
tarised’: the new Title IV of the European Community Treaty includes
‘visas, asylum, immigration and other policies related to free movement
of persons’.17 The opening provision of this Title, Article 61, begins again
by mentioning the progressive establishment of an area of freedom,
security and justice, which is thus a legitimate objective also at the
Community level. In this respect, EC competence has been considerably
expanded to include a wide range of measures on immigration and bor-
der controls. In this respect, the link between such controls, free move-
ment and criminal measures is highlighted: Article 61(a) calls for the
adoption of measures aimed at ensuring the free movement of persons,
in conjunction with directly flanking measures with respect to external
border controls, asylum and immigration … and measures to prevent and
combat crime in accordance with the provisions of Article 31(e) of the Treaty
on European Union. Such measures are complemented also by measures
in the field of police and judicial cooperation in criminal matters ‘aimed
at a high level of security by preventing and combating crime within the
Union’ (61(e)).

It is thus evident that the creation of a ‘security continuum’ by the
Maastricht Treaty, linking immigration with crime, far from being abol-
ished by the communitarisation of migration policies, is rather substan-
tially enforced at Amsterdam.18 Measures regulating population

Organised Crime and Illegal Immigration Post-Amsterdam 87



movements are inextricably linked with an unprecedented recourse at
EC level to criminal law provisions, something that is also confirmed by
the reach of Title IV to measures related to illegal immigration and ille-
gal residence (Article 63(3)(b)). This nexus persists notwithstanding the
move of Title IV towards the inclusion of a multitude of aspects of
migration policy and goes hand in hand with the inclusion of the
Schengen acquis in the EC Treaty.19 Along with the revamped third pil-
lar, it illustrates the broad potential of the Amsterdam Treaty towards
the adoption of EU and EC ‘security’ measures aimed at combating
organised crime and illegal immigration.

The policy impetus: Action Plans and the 
Tampere Conclusions

The prioritisation of the fight against organised crime and illegal immi-
gration in the European Union is clearly reflected by the adoption,
along with the relevant Treaty provisions, of a series of Action Plans in
the field. These initiatives do not constitute themselves legally binding
measures, but are of great significance in that they express the Council’s
political will towards concrete legislative action in the field and provide
detailed guidelines towards its achievement. The first major initiative of
that kind is the 1997 Action Plan to combat organised crime,20 drawn up
by a High Level Group created by the Council. Its timing being closely
linked with that of the Amsterdam Treaty, the Council links the adop-
tion of the Plan with the development of Europe into an area of free-
dom, security and justice. It is stated that responses to organised crime
are essential in this development and are needed to combat what is
viewed as a multifaceted threat. According to the very first paragraph of
the Action Plan:

organized crime is increasingly becoming a threat to society as we
know it and want to preserve it. Criminal behaviour no longer is the
domain of individuals only, but also of organizations that pervade
the various structures of civil society, and indeed society as a whole.
Crime is increasingly organizing itself across national borders, also
taking advantage of the free movement of goods, capital, services and
persons. Technological innovations such as Internet and electronic
banking turn out to be extremely convenient vehicles either for com-
mitting crimes or for transferring the resulting profits into seemingly
licit activities. Fraud and corruption take on massive proportions,
defrauding citizens and civic institutions alike.21
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Through the adoption of a highly alarmist rhetoric, this passage serves
various aims: it projects the view of organised crime as an imminent
threat to societal security, against the vague referent object of ‘society as
a whole’, but, interestingly, without any further specification on
whether such talk implies the existence of an ‘EU-wide’ society. At the
same time, it reiterates the logic of ‘compensatory’ repressive measures
to counter this threat which is closely associated with the abolition of
borders in the EC Single Market – whose early seeds were visible at both
the Schengen Convention and the Maastricht third pillar. The emphasis
on the transnational character of organised crime is then coupled with
references to tehnological advancements and the role of licit economy
in its perpetration, in order to legitimise the adoption of a wide range of
countermeasures embracing many aspects of everyday life.

The broad aims which can be discerned in the introduction to the
Action Plan are confirmed by its content. The Plan includes various
political guidelines which are translated into 30 concrete recommenda-
tions for action. They promote measures related to:

—. the development of a common approach to the phenomenon of organ-
ised crime, including the establishment of mechanisms of data collec-
tion and analysis, the designation of a body with an overall
responsibility at the national level for the coordination of the fight
against organised crime, the call for a study on high-tech crime and
the development of international co-operation, both through the
conclusion of a Pre-Accession Pact on organised crime with candidate
countries of Central and Eastern Europe and through the strengthen-
ing of co-operation with third countries (recommendations 1–5);
—. the prevention of organised crime, an ambitious mandate involving
the promotion of transparency in public administration in the fight
against corruption, the exclusion of parties involved in organised
crime in tender procedures and the drawing up of black lists, the col-
lection of information at national level on legal persons and those
involved in their establishment and studies related to the possible
abuse of structural funds and fraud against the Community budget
(recommendations 6–11). This ‘pack’ of recommendations closes
with a call towards the establishment of, inter alia, codes of profes-
sional conduct as a means of ‘shielding’ vulnerable professions from
the organised crime threat (recommendation 12);
—. the adoption and implementation of legal instruments, including both
pre-existing and new legislation. The former includes UN and Council
of Europe Conventions and Agreements on international criminal law
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and EU third pillar instruments, which must be signed and ratified by
both EU and candidate countries, and whose implementation must
be observed through a mechanism of mutual evaluation modelled on
the system of the Financial Action Task Force (recommendations
13–15). New measures must be adopted with respect to mutual legal
assistance in criminal matters and related matters and the criminali-
sation of participation in a criminal organisation (recommendations
16 and 17). Further emphasis should be placed, inter alia, on the fight
against fraud, both related to the EC financial interests and to the
counterfeiting of means of payment, and the introduction of liability
of legal persons (recommendation 18);
—. police, judicial and inter-agency co-operation, including the estab-
lishment of national contact points enhancing law enforcement co-
operation and communication between member states and the
Commission, the establishment within the Council of a Working
Party on Organised Crime, the coordination at national level of law
enforcement authorities and the establishment of a European net-
work of judicial co-operation, with possible links with Europol (rec-
ommendations 19–22);
—. the strengthening of Europol, including the full taking up of its activ-
ities, co-operation with third countries and international organisa-
tions and an extension of its mandate and tasks including
participation in and initiation of national investigations and its use
in fields of operational techniques and support, analysis and data
analyses files (recommendations 23–25); and
—. the relationship of organised crime with money, evidently including a
multifaceted array of measures in the money laundering area, broad-
ening previous provisions on the exchange of data, the money laun-
dering offence, confiscation and reporting obligations and addressing
the issues of laundering via the Internet and the excessive use of cash
payments (recommendation 26). Further measures highlight the
need for adoption of money laundering countermeasures by the can-
didate countries, international co-operation regarding confiscation
and legislation related to fiscal fraud and off-shore financial centres
(recommendations 27–30).

It is evident that the priorities of the Action Plan involve a com-
bination of non-legal initiatives, centring on further research towards
better comprehension of the phenomenon of organised crime, and 
calls towards the adoption of legally binding measures relating to 
various aspects of criminal law approximation and police and judicial
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cooperation. This ‘unevenness’ has been criticised by the European
Parliament, stating that the Action Plan ‘has many gaps, leaves certain
important structural issues unresolved, devotes a relatively large amount
of space to a number of less important points while other important
problem areas are dealt with only briefly or ignored altogether’.22 Its
Committee of Civil Liberties and Internal Affairs highlighted two fur-
ther weaknesses: the ‘lowest common denominator’ nature of many
proposals and the unlikelihood of their being put into action.23

Notwithstanding these criticisms, the significance of the Action Plan
must be viewed in the context of the limited progress achieved after the
adoption of the Maastricht Treaty. The complexity of the Maastricht
arrangements and many compromises resulted in the adoption of a lim-
ited range of measures, very few of them dealing directly with organised
crime.24 In this light, the Action Plan may well appear as a boosting ini-
tiative for EU measures in this area. This impetus is further highlighted
by two factors: the fact that all recommendations were accompanied by
a series of tight deadlines for action (‘target dates’, ranging from the end
of 1997 to the end of 1999); and the call by recommendation 15 for the
establishment of a mechanism, in accordance with the model of the
Financial Action Task Force (FATF), of a mutual evaluation mechanism
for the implementation in Member States of the relevant international
criminal law instruments.25

EU action on organised crime and illegal immigration was further, and
immensely, boosted by the convention of a special European Council
summit during the Finnish presidency of the EU. Focusing on the cre-
ation of an ‘area of freedom, security and justice’, the summit was held
at Tampere on 15 and 16 October 1999 and resulted in the adoption of
detailed conclusions setting out the EU priorities in the field. In the
introduction to the Presidency text, along with a reference to the deter-
mination to develop the EU as an area of freedom, security and justice,
it is clearly emphasised that the European Council sends ‘a strong polit-
ical message’ to reaffirm the importance of this objective, which will be
placed and maintained ‘at the very top of the political agenda’. Drawing
on the Amsterdam concepts of freedom, security and justice, the
Conclusions link the attainment of this objective with an integrated
approach encompassing measures related to both organised crime and
illegal immigration, but also to measures on migration and asylum policy
in general and judicial cooperation. The Conclusions are thus divided
into four major sections involving a common EU asylum and migration
policy (paragraphs 10–27), a genuine European area of justice (para-
graphs 28–39), a Union-wide fight against crime (paragraphs 40–58) and

Organised Crime and Illegal Immigration Post-Amsterdam 91



a part on stronger external action (paragraphs 59–62). The main priori-
ties regarding organised crime and illegal immigration are as follows:

—. managing migration flows, with an emphasis on the prevention 
and combating of trafficking in human beings and economic
exploitation of migrants and on the co-operation with candidate
countries who should fully implement the Schengen acquis (para-
graphs 22–27);
—. promoting the mutual recognition of judicial decisions, viewed as the
cornerstone of judicial co-operation in criminal matters within the
EU. Mutual recognition is interpreted extensively to include deci-
sions from courts and other judicial authorities and pre-trial orders
and emphasis is placed on the speedy ratification of the 3rd pillar
extradition Conventions of 1995 and 1996 and the creation of fast
track extradition procedures (paragraphs 33–37);
—. crime prevention, including measures such as the exchange of best
practices, the strengthening of the networks of competent national
authorities and their co-operation (paragraphs 41–42);
—. police co-operation, including the operation of joint investiga-
tive teams, the establishment of a European Police Chiefs opera-
tional task force, the strengthening of Europol’s operational role and
the establishment of a European Police College (paragraphs 43–45
and 48);
—. the establishment of EUROJUST, a unit composed of national prose-
cutors, magistrates or police officers of equivalent competence with
the task of facilitating the proper coordination of national prosecut-
ing authorities and of supporting criminal investigations in organ-
ised crime cases (paragraph 46);
—. the approximation of criminal legislation, including agreements on
common definitions, incriminations and sanctions, focused initially
on financial crime (including money laundering, corruption, Euro
counterfeiting), drugs trafficking, trafficking in human beings, sexual
exploitation of children, high tech crime and environmental crime
(paragraph 48);
—. the strengthening of mutual legal assistance in the investigation and
prosecution of serious economic crime (paragraph 49);
—. the adoption of special measures against money laundering, including
criminal law approximation and broadening of offences, confisca-
tion, regulation of information exchange by financial intelligence
units, involvement of Europol, implementation by the member states
of the 1990 Council of Europe Convention and revision of the 
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relevant EC directive and extension of action to member states’
dependent territories and third country offshore centres (paragraphs
51–58); and
—. the adoption of stronger external action, including the integration of
AFSJ concerns to all EU policies, in particular external relations and
support for regional co-operation, especially with countries bordering
the EU (paragraphs 59–62).

The Tampere agenda is impressive. It presents an integrated approach
to the achievement of the AFSJ objective. The Conclusions draw upon
preceding initiatives, such as the Amsterdam Treaty and the Action Plan
on Organised Crime, but extend beyond them. The extension is 
not only in form – by presenting the issues in a coherent policy frame-
work – but also in substance, by adding new areas of activity (such as
mutual recognition and the establishment of Eurojust) and expanding
on previous ones (such as the approximation of criminal laws and 
measures against money laundering). Significantly, this ambitious
agenda is clearly prioritised at the EU level, causing concerns regarding
the ability of the European Union to accommodate these policies 
in a democratic manner which guarantees the respect of human 
rights.26

Notwithstanding these reservations, the impetus for EU-wide meas-
ures against organised crime remained intact and resulted, shortly after
the Tampere Conclusions, in the adoption of the ‘Millennium’ Action
Plan on organised crime.27 It represents the follow-up to the 1997
Action Plan, whose deadlines reached the end of 1999. The Millennium
Action Plan adopts a similar securitisation discourse to that of its prede-
cessor, interestingly speaking for the first time of the threat of organised
crime to the social and business structure of ‘European society’. It con-
tains a detailed list of 39 recommendations, largely expanding on the
1997 Plan and the Tampere Conclusions. Special emphasis, extending
greatly beyond previous initiatives, is placed on the prevention of the
penetration of organised crime in the public and legitimate private sector
and on interagency cooperation between police and judicial authorities,
while repeated emphasis is placed on money laundering countermea-
sures. The prioritisation of these measures ranges from short-term (end of
2000) to medium and long-term (deadlines such as 2010), while the
implementation of many of the recommendations is deemed to be an
ongoing activity.

A similar strategy emerged regarding policies to address the phe-
nomenon of illegal immigration. In 2001 the Commission issued a
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Communication on a Common Policy on illegal immigration,28

a detailed document identifying six areas for possible action:

—Visa policy, including the adoption of common visa lists, uniform
visa and security standards, the creation of common administrative
structures on the issuing of visas and the development of a European
Visa Identification System
—Infrastructure for information exchange, co-operation and co-ordination,
including the collection of statistics on illegal immigration, the gath-
ering of information, intelligence and analysis, including the cre-
ation of a European Migration Observatory, and the development of
an Early Warning System for the transmission of information on ille-
gal immigration and facilitator networks
—Border management, including pre-frontier measures, such as the
posting of liaison officers in countries of transit and origin, financial
support of actions in third countries and campaigns to raise aware-
ness in the countries of origin; and a harmonised curriculum and
common training for border guards leading eventually to the estab-
lishment of a European Border Guard
—Police co-operation, including the improvement of co-operation and
co-ordination at the operational level and enhancing the role of
Europol
—Aliens law and criminal law, including the criminalisation of human
trafficking and smuggling, targeting the proceeds generated from
these activities and imposing sanctions on carriers and employers of
illegal immigrants, and
—Return and readmission policy, including the development of common
principles (such as the priority of voluntary return over forced return)
and common standards on expulsion, detention and deportation.

This policy impetus gained further ground in the very recent
Comprehensive Plan to combat illegal immigration and trafficking in
human beings, which was adopted by the Council at the Justice and
Home Affairs Council of 28 February–1 March 2002.29 The Action Plan
broadly reiterates the proposals in the Commission Communication
and, like the Action Plans on organised crime, sets out specific dates for
the achievement of its goals (though this time by setting general short-
term and medium-term priorities). The Action Plan differs from the
Commission initiative: it is less ambitious on the adoption of further
legislative measures on criminal law and aliens law, by placing emphasis
on the implementation of the measures which, as will be seen below,
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have been adopted or are in the process of being adopted in the field.
Notwithstanding current action, the Commission highlights the need
for adoption of further measures to combat illegal immigration, perhaps
anticipating difficulties in view of the forthcoming eastward enlarge-
ment, with future members being reluctant in agreeing to further repres-
sive measures. Appreciating difficulties in reaching agreement in
legislation, as well as budgetary concerns, the Council is also more cau-
tious regarding the development of new institutional structures, such as
the European Border Guard. And finally, regrettably, while the
Commission Communication includes a very strong focus on preven-
tion policies, the Council Plan envisages primarily repressive action,
with few references to the respect of the human rights of migrants.

EU measures against organised crime and 
illegal immigration: an integrated strategy

The aforementioned policy initiatives have created, in less than four
years, the impetus for the development, at EU-level, of an integrated, mul-
tilevel framework of measures to combat organised crime and illegal
immigration. Along with an understandable emphasis on the implemen-
tation of pre-existing legal instruments, the focus is placed largely on the
approximation of the Member States’ criminal legislation, leading to the
creation of EU-wide criminal offences. Such emphasis on the repressive
side can be seen as a continuation of the Maastricht mandate in the field,
albeit in a significantly more ambitious and expansive manner. The same
can be said regarding the strengthening of police and judicial coopera-
tion, which can be viewed as natural corollaries of such ‘criminalisation’
process. Furthermore, the post-Amsterdam initiatives coupled such a
repressive approach with an unprecedented emphasis on prevention and
the involvement of civil society in the fight against these phenomena.
All four parameters of this strategy gave rise to a series of legislative meas-
ures and an ongoing debate regarding their function, relationship with
the protection of human rights and civil liberties and role in the devel-
opment of the EU as a provider of ‘internal security’.

Criminalisation: the development of EU-wide 
criminal offences

Organised crime

A prerequisite to the development of effective measures against organ-
ised crime is the existence, if not of a common definition, at least of a
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common understanding of its complex modus operandi by the legal sys-
tems of the EU Member States. In view of the substantial differences both
in the legal and empirical understanding of the phenomenon within the
EU, such a task has been far from simple. The Maastricht Treaty referred
in general to international criminality (Article K.1) and the measures
focusing exclusively on organised crime consisted of two (non-binding)
Resolutions referring to the term but not defining it.30 An embryonic def-
initional attempt is contained in the third pillar 1996 Extradition
Convention,31 but it remained in the specific context of judicial cooper-
ation and did not amount to an approximation of the Member States’
criminal laws in the field. In view of the lack of a common approach,
highlighted by the Extradition Convention, Recommendation 17 of the
1997 Action Plan came as no surprise: it required the criminalisation by
the Member States of participation in a criminal organisation.

Recommendation 17 was implemented by the adoption of the Joint
Action of 21 December 1998 ‘on making it a criminal offence to participate
in a criminal organisation in the Member States of the European Union’
(98/733/JHA).32 According to Article 1, a criminal organisation is

a structured association, established over a period of time, of more
than two persons, acting in concert with the view to committing
offences which are punishable by deprivation of liberty of at least
four years or a more serious penalty, whether such offences are an
end in themselves or a means of obtaining material benefits and,
where appropriate, of improperly influencing the operation of public
authorities.33

Article 2(1) on the other hand, criminalises participation in such an
organisation by stating that one or both types of the following conduct
should be punished by effective, proportionate and dissuasive criminal
penalties:

(a) conduct by any person who, with intent and with knowledge of
either the aim and general criminal activity of the organisation or the
intention of the organisation to commit the offences in question,
actively takes part in:
—. the organisation’s criminal activities falling within article 1, even
where that person does not take part in the actual execution of the
offences and, subject to the general principles of the criminal law of
the Member States concerned, even where the offences concerned are
not actually committed,
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—. the organisation’s other activities in the further knowledge that
his participation will contribute to the achievement of the organisa-
tion’s criminal activities falling within article 1;
(b) conduct by any person consisting in an agreement with one or
more persons that an activity should be pursued which, if carried out,
would amount to the commission of offences falling within article 1,
even if that person does not take part in the actual execution of the
activity.

The definition of a criminal organisation represents an effort to incor-
porate in a legal text a broad conceptualisation of organised criminality
based largely on national law enforcement approaches. The result has
been the inclusion of a series of ‘extra-legal’ elements, which are highly
subjective and difficult to prove.34 Such problems are evident regarding
the concept of a ‘structured’ association: the inclusion of this element is
welcome, since structure is linked with the degree of organisation in
criminal activities. The concept is however fraught with evidential diffi-
culties and may disregard reported tendencies towards the loosening of
hierarchical ties in criminal organisations and the development of ‘net-
work’ criminality operating on the basis of flexible and decentralised
arrangements.35 The legislator is admittedly faced with a difficult conun-
drum here, as the denial of structure in this context would broaden the
scope of the term so much that it would be meaningless perhaps to talk
about a criminal ‘organisation’.

Similar difficulties exist regarding the delimitation of the criteria of
duration, concerted action and the quest for material benefits, although
their inclusion reflects a convergence of views of national law enforce-
ment authorities.36 The reference to the general term of ‘material bene-
fit’ is of particular concern, as it extends beyond the traditionally used
terms at the empirical level of profit or power and leaves open the pos-
sibility of the article being used to include activities expressing political
or social protest. The ‘power’ element is partly expressed here by the
inclusion of the criterion of the improper influence of public authori-
ties.37 There is a clear tendency to define a criminal organisation as
broadly as possible and sanction its very existence, witnessed also by the
low penalty threshold of committed offences and their disassociation
from an ultimate goal of obtaining such benefits.

The attempt to extend as much as possible, and simultaneously
accommodate national perceptions of the concept of organised crime is
also visible in the criminalisation of participation in a criminal organi-
sation. Article 2 contains two variants. The first criminalises active 
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participation in the criminal activities of the organisation, done with
intent and knowledge of the latter’s aims, activities or criminal inten-
tions. These safeguards of legal certainty are however undermined by
the criminalisation of such participation even when someone does not
take part in the actual execution of the offences concerned, and even
when these offences are never committed! Furthermore, and again mir-
roring primarily the Italian conception of organised criminality but also
its increasing professionalisation, criminalisation extends to participa-
tion in the organisation’s ‘other’ activities, extending thus the scope to
ancillary or preparatory acts.38 Variant 2 on the other hand, paradoxi-
cally does not make use of the concept of criminal organisation at all! In
line with the UK objections to the Article 1 definition, it is rather a reflec-
tion of the English law concept of criminal conspiracy, punishing the
mere agreement of two persons to commit a criminal offence.

Both variants cause great concerns. The criminalisation of participa-
tion in activities other than the commission of criminal offences, legiti-
mate though this may be to a certain extent, and accompanied by the
welcome requirements of intent and knowledge, still has the potential to
blur the boundaries between criminal and wholly legitimate acts and vio-
late the nullum crimen sine actu principle.39 This prospect is even more vis-
ible in the criminalisation of participation in cases of non-involvement
in the commission of an offence, or, even more blatantly, when an
offence has not even been committed. Instead of concrete criminal acts,
one can see emerging a criminal legislation sanctioning merely ‘social
dangerousness’. Combined with the broad definition of a criminal
organisation, the criminalisation of ideology or political beliefs is more
than possible. The situation is not greatly alleviated by the second vari-
ant, which gives great prosecutorial advantages and where agreement to
commit an offence can suffice for prosecution, even if not all parties to
it commit an offence.

It is evident that, far from providing a ‘common’ definition of organ-
ised crime, the Joint Action is largely the outcome of a compromise
between varying national approaches.40 The persistence of striking
national differences in the definition of organised crime within EU
Member States thus comes as no surprise.41 The attempt to overcome
these difficulties has resulted in an amorphous concept which may jeop-
ardise both certainty and efficiency, especially in view of the prospect of
the Joint Action definition being used as a basis for other EU instru-
ments in the field.42 More importantly perhaps, this broad and amor-
phous definition may challenge the very same fundamental legal and
social values that it allegedly seeks to protect.
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Money laundering

Money laundering is perceived as the ‘lifeblood’ of organised crime and
measures to counter it serve both to deprive the criminals of their 
profits and to facilitate their detection. Notwithstanding this associa-
tion, EC anti-money-laundering provisions pre-date the Maastricht
Treaty. The 1991 directive on ‘prevention of use of the financial system
for the purpose of money laundering’43 was adopted on the basis of free-
dom of establishment and single market provisions, on the basis of the
threat posed to the financial system. Its scope however extended beyond
a strictly financial rationale, by establishing a comprehensive frame-
work of repression and prevention of money laundering. Article 2 of the
directive defined money laundering as follows:

—The conversion or transfer of property, knowing that such property
is derived from criminal activity or from an act of participation in
such activity, for the purpose of concealing or disguising the illicit
origin of the property or of assisting any person who is involved in
the commission of such activity to evade the legal consequences of
his action
—The concealment or disguise of the true nature, source, location,
disposition, movement, rights with respect to, or ownership of prop-
erty, knowing that such property is derived from criminal activity or
from an act of participation in such activity
—The acquisition, possession or use of property, knowing at the time
of receipt, that such property was derived from criminal activity or
from an act of participation in such activity; and
—Participation in, association to commit, attempts to commit and
aiding, abetting, facilitating and counselling the commission of any
of the actions mentioned in the foregoing paragraphs.

In view of the controversy surrounding the existence of Community
competence in criminal law matters,44 Article 2 did not criminalise such
conduct, but stipulated its prohibition by the Member States. By way of
compromise, the directive was accompanied by a political statement by
the government representatives undertaking to take all necessary steps
by 31 December 1992 to enact criminal legislation in the field. Such
criminalisation, and the definition of money laundering, is modelled
upon the 1988 UN drug trafficking Convention and the 1990 Council of
Europe money laundering Convention. In view of the controversies
regarding EC competence, the directive followed a ‘minimum standard’
approach also regarding the predicate offences: Article 1 delimits the
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scope of the prohibited conduct to the laundering of proceeds from drug
trafficking, while Member States are left with the discretion to add 
further predicate offences in their implementation of the directive.

Such an approach resulted in considerable divergences in implemen-
tation, with some Member States opting for the criminalisation of
money laundering on an ‘all-crime’ basis, while others chose to cover
only the laundering of the proceeds of specific crimes (predicate
offences), which are not necessarily the same in different jurisdictions.45

Such divergences, along with growing international pressure,46 have led
to the call by the 1997 Action Plan on organised crime for criminalisa-
tion of money laundering to be made as general as possible (recommen-
dation 26(b)). This call has been addressed partly in the context of third
pillar measures on fraud47 and confiscation.48 In its second implemen-
tation report, the Commission took the view that such extension should
be a part of the money laundering directive,49 and it comes as no sur-
prise that the issue of predicate offences has been central to the subse-
quent Commission proposal for a directive amendment.50

The extension of the scope of the money laundering offence has proved
one of the most controversial aspects of the Commission proposal. More
than two years since the first Commission draft, the proposal had still not
been adopted, due to strong disagreements between the Council and the
Commission on the one hand and the European Parliament on the other.
The Conciliation Committee, where the proposal finally ended, had to
examine two considerably different proposals for predicate offences: the
view of the Council was to extend money laundering to the proceeds of
‘serious crime’ in general, covering, apart from drug trafficking, activities
of criminal organisations in accordance with the Joint Action, fraud, as
defined in the relevant EU Convention, corruption (regrettably without
further specifications) and a catch-all reference to offences generating
‘substantial proceeds’, which is accompanied by a reference to the Joint
Action on confiscation. This is still a ‘minimum standard’ approach, as
Member States are left to designate any other offence for the purposes of
the directive. The Parliament on the other hand opted for the ‘minimum
standard’ approach, to include fraud and corruption, but also opted for a
specific definition of organised crime within the text of the directive,
without a direct recourse to the Joint Action.51 The Parliament also
objected to the reference of ‘serious crime’ in general.52

This controversy is indicative of the inherent tensions in defining
offences in the EU. The Parliament’s approach is to be commended by
avoiding the reference to the catch-all and vague concept of ‘serious
crime’, yet at the same time, and at the expense of legal certainty, it dis-
regards the already existing EU efforts to define organised crime. In this
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manner both approaches, which also contain a ‘minimum standard’
allowance, can amount to an ‘overblown’ EC definition of money laun-
dering, lacking any real consistency and leading, in cases involving a
broadly defined ‘organised crime’ predicate, to an extension far beyond
its original aim. This causes great concerns in view of the already broad
definition of laundering per se, which in some cases covers activities that
at first sight appear perfectly legitimate.53 In that respect, the non-adop-
tion by the new directive of the extension of laundering to negligent
behaviour is a welcome step.54 The finally agreed text however remains
very broad, perhaps due to the pressure for agreement after the events of 
11 September: the new directive55 covers the laundering of drug traf-
ficking, organised crime and fraud as defined in EU instruments, cor-
ruption in general (although there are existing EU definitions in the
field), and, last but not least, ‘an offence which may generate substantial
proceeds and which is punishable by a severe sentence of imprisonment
in accordance with the penal law of the Member State’. This may lead to
an all-embracing, and vague, definition of money laundering (what is,
for instance, the meaning of ‘substantial proceeds’?), as well as substan-
tial differences between Member States as to what constitutes a ‘severe
sentence of imprisonment’.

Corruption

The first steps towards EU action against corruption were taken in the
context of the protection of the EC financial interests.56 The relevant
Convention is accompanied, along with the aforementioned ‘money
laundering’ protocol, by the so-called ‘anti-corruption’ protocol.57 The
focus of the protocol is exclusively corruption that damages or is likely
to damage EC financial interests and is perpetuated by both public offi-
cials or members of the European institutions and national officials
(‘public sector’ corruption). The protocol covers both passive and active
corruption in this respect. The former includes a series of deliberate acts
by the official, such as requesting, accepting or receiving, directly or
through a third party, for himself or someone else. It also involves the
acceptance of offers, promises or advantages of any kind to act, or
refrain from acting, in accordance with his functions or in exercise
thereof or in breach of his duties (Article 2). Active corruption on the
other hand is the ‘other side of the coin’, defined as the deliberate action
of whoever promises or gives, directly or through an intermediary, an
advantage of any kind whatsoever to an official for himself or for a third
party for him to act or refrain from acting in accordance with his duty
or in the exercise of his functions in the breach of his official duty
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(Article 3). Such offences are punished by ‘effective, proportionate and
dissuasive’ criminal sanctions (Article 5).58

It is apparent that the definition of the corruption offences is detailed59

and sufficiently broad.60 Its narrow focus on fraud however resulted in
calls for a more general instrument. The outcome was the adoption of a
general third pillar Convention on corruption.61 The Convention, justi-
fied in view of the transnational character of the offence,62 reiterates the
definitions and criminalisation established by the anti-corruption proto-
col in almost identical terms. Cutting its ‘umbilical cord’ with fraud,63

however, the Convention covers corruption in general. A further signifi-
cant difference is the adoption by the Convention of a ‘minimum stan-
dard’ approach, stating that Member States shall not be prevented from
adopting internal legal provisions which go beyond the Convention
obligations (Article 11). This may lead to a considerable broadening of its
scope since, as is noted, ‘nothing can prevent a member state from penal-
ising corruption that consists in receiving an advantage after the official
has performed the breach of his official duties (and not only when illegal
remuneration is obtained before the breach)’.64

The EU initiatives did not stop there. Along with the fight against pub-
lic corruption, undermining the normal functioning of public administra-
tion and the state/EU mechanism, emphasis has also been placed on the
fight against corruption in the private sector. According to the
Commission, such action is necessary in view of the potential of such prac-
tices to distort free competition, while having a detrimental effect on
transparency and openness in international trade.65 Implementing recom-
mendation 6 of the 1997 Action Plan, the Council thus adopted a Joint
Action on corruption in the private sector.66 Its scope extends to any
employee or other person having any capacity to act on behalf of a natu-
ral or legal person and operating in the private sector (Article 1). Active cor-
ruption consists of the action of such person, who, in the exercise of his
business activities requests or receives, directly or through an intermediary,
and obtains an undue advantage of any nature performed in breach of his
duties and is outlawed (Articles 2 and 3). The Danish EU Presidency sub-
mitted a proposal for a Framework Decision, in June 2002, on combating
corruption in the private sector. Its aim is to extend the scope of the 1998
Joint Action, which will be repeated when the new instrument is adopted.

Drug trafficking

Although unlawful drug trafficking was specifically mentioned as a
‘matter of common interest’ in Article K.1 of the Maastricht Treaty, the
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EU legislative initiatives in the field remained limited.67 With respect to
criminal law harmonisation, the Council adopted Joint Action
96/750/JHA on the approximation of the laws and practices of the Member
States to ‘combat drug addiction and to prevent and combat illegal drug
trafficking’.68 Article 1 contains a general call upon Member States to
approximate their laws ‘to make them mutually compatible to the extent
necessary to prevent and combat illegal drug trafficking in the Union’.
Article 4 on the other hand contains a general sentencing guideline in
calling for Member States to ensure that ‘under their legal systems the
penalties imposed for serious drug trafficking are among the most severe
penalties available for crimes of comparable gravity’. This step is com-
bined with the adoption of a non-binding Resolution, providing that
Member States shall ensure that ‘their national laws provide for the possi-
bility of custodial sentences for serious illicit trafficking in drugs which are
within the range of the most severe custodial penalties imposed by their
respective criminal law for crimes of comparable gravity’.69

These initiatives represent a first step towards harmonisation, but
remain limited in that their main objective is the classification of drug
trafficking as a ‘serious crime’ in the Member States.70 Their limitations
were addressed by the EU Action Plan on drugs 2000–4, which con-
tained a call to the Commission to launch a study and then propose
measures ‘establishing minimum rules relating to the constituent ele-
ments and penalties for illicit drug trafficking’.71 This call has resulted in
a detailed Commission proposal for a framework decision ‘laying down
minimum provisions on the constituent elements of criminal acts and
penalties in the field of illicit drug trafficking’.72 According to the
Commission, the proposed decision follows the spirit of the existing
Joint Action and extends its provisions. It also represents a legal rein-
forcement of the political significance of the Resolution, which will
become obsolete after the adoption of the proposed measure.73

The draft decision calls upon Member States to criminalise illicit drug
trafficking per se, but also its incitement, aiding and abetting or attempt
(Articles 2 and 3 respectively). Illicit drug trafficking is defined as ‘the
act, without authorisation, of selling and marketing as well as, for profit,
of cultivating, producing, manufacturing, importing, exporting, distrib-
uting, offering, transporting or sending or, for the purpose of transfer-
ring for profit, of receiving, acquiring and possessing drugs’ (Article 1(1)).
According to the Commission, this definition incorporates the key 
elements of the definition adopted by the 1988 UN drug trafficking
Convention and is of great significance, since no national legislation
includes a legal definition of illicit drug trafficking as a particular
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offence. Adopting a ‘catch-all’ approach, the Commission’s definition
covers the acts that are classified as offences in all Member States74 and
depends on the existence of two conditions: the aim of profit and the
lack of authorisation. The criminalisation of drug trafficking is thus
quite broad, covering not only transnational organised drug trafficking,
but also acts by local traffickers and even dealers selling drugs in a small-
scale, neighbourhood network.75

It remains to be seen how the Commission’s ‘catch-all’ approach will
be received by Member States in further negotiations. Although the
Commission has explicitly stated that the scope of the decision does not
cover users who sell narcotics without the intention of making a
profit,76 such sale may be difficult to distinguish from acts of a local
dealer. Further reactions may be caused by the use of the same instru-
ment for local dealers and organised traffickers on an international
scale. This area of law, closely associated with that of drug use, is char-
acterised by major differences in approach by various Member States.
Disagreements are thus to be expected, not only regarding the definition
and extent of criminalisation of drug trafficking, but also in relation to
the level of penalties imposed77 and the inclusion of aggravating or mit-
igating circumstances.78 The proposal was the subject of heated debate
in the European Parliament, where a narrowly adopted Report by the
Committee on Citizens’ Freedoms and Rights (which heavily criticised
the Commission’s draft)79 was ultimately rejected by the plenary.

Trafficking in human beings

The first EU attempt towards the adoption of measures against trafficking
in human beings was the 1997 Joint Action concerning action to combat
this trafficking and the sexual exploitation of children.80 It aimed at
ensuring the criminalisation of certain activities and the encouragement
of judicial cooperation, but, according to the Commission, it did not suc-
ceed in eliminating the discrepancies in Member States’ legislation,
which are linked with the absence of commonly adopted definitions,
incriminations and sanctions.81 In view of these discrepancies, and fol-
lowing sustained international action in the field,82 the Commission
recently put forward a proposal for a framework decision on combating
trafficking in human beings.83 The proposal was justified by viewing traf-
ficking as a multifaceted threat: the former is not an ‘episodic’ phenom-
enon, affecting a few individuals, but, in the Commission’s words, ‘of
structural nature with extensive implications on the social, economic
and organisational fabric of our societies’.84
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The Commission proposal contained an ambitious, comprehensive
definition of trafficking in human beings. Most of its elements were
retained in subsequent readings by the Council, whose latest version of
the decision calls at Member States to punish trafficking in human
beings and its instigation, aiding, abetting and attempt. Trafficking in
human beings is defined as

the recruitment, transportation, transfer, harbouring, subsequent
reception of a person, including exchange or transfer of control over
that person, when

(a) use is made of coercion, force or threat, including abduction, or
(b) use is made of deceipt or fraud, or
(c) there is an abuse of authority or of a position of vulnerability,
which is such that the person has no real and acceptable alternative
but to submit to the abuse involved, or
(d) payments or benefits are given or received to achieve the con-
sent of a person having control over another person
for the purpose of exploitation of that person’s labour or services,

including at least forced or compulsory labour or services, slavery or
practices similar to slavery or servitude, or

for the purpose of the exploitation of the prostitution of others or
other forms of sexual exploitation, including pornography.85

In accordance with the Commission’s proposal, this definition covers
trafficking for the purposes of both labour and sexual exploitation and
extends beyond the relevant UN protocol. The definition is quite broad,
as it is evident that there is no need of a ‘transnational’ element for the
establishment of the offence. The four conditions established in the arti-
cle reflect practices in trafficking in human beings and highlight the
inhuman character of the phenomenon. In that respect the second para-
graph of the article states that the intended or actual consent of the vic-
tim in cases of use of any of these four conditions is irrelevant for the
punishment of the offence. The latter is defined in a significantly
broader manner in the case of children, where there is no need for the
aforementioned conditions to exist for the punishability of trafficking
(Article 1(3)). However, it should be remembered that the offence is
dependent on the element of labour or sexual exploitation, concepts
with inherent definitional difficulties. The Council has regrettably
opted for a ‘minimum standard’, and a much narrower than the
Commission’s, approach with regard to labour exploitation,86 and made
use of the potentially controversial term ‘pornography’ in the field of

Organised Crime and Illegal Immigration Post-Amsterdam 105



sexual exploitation: both can prove to be extremely difficult in their
implementation at the national level.87

The difficulties of a common approach are further highlighted in the
attempt to establish EU-wide trafficking penalties. The Commission’s
proposal opted for imprisonment with a maximum penalty of no less
than six years, and no less than ten years in cases of aggravating cir-
cumstances. The latest draft by the Council however contains only a 
reference to a maximum penalty of eight years only in cases of aggra-
vating circumstances, which are also significantly changed from the
Commission’s draft.88 It is evident that the provision has been the sub-
ject of vigorous debate between Member States, and the latest Council
version contained no less than seven reservations by Member States and
the Commission on various aspects of the provision.89 This resulted in
the Council stating that notwithstanding the political agreement on
criminalisation, no consensus has been reached regarding the scale of
applicable sanctions, and thus the measure was not adopted.90 The pro-
posal was finally adopted in the summer of 2002 (OJL203 1.8.2002) and
followed the aforementioned option of an eight years’ penalty in the
case of aggravating circumstances. Such an outcome is a clear example
of the substantial distance that separates political will expressed in gen-
eral terms to combat various forms of crime from the articulation of con-
crete legislative responses taking into account national legal traditions
within the EU.

Facilitation of unauthorised entry, transit and residence

A key element in the EU strategy to counter illegal immigration and
smuggling networks is the criminalisation of the facilitation of unau-
thorised entry, transit and residence in the Member States. In an exam-
ple of cross-pillar action, this has been achieved by a combination of
two legislative proposals: a first-pillar draft directive defining the facili-
tation of these acts, and a third-pillar framework decision on the
strengthening of the penal framework to prevent the facilitation of
unauthorised entry and residence.91 Article 1(1) of the directive calls
upon Member States to adopt appropriate sanctions on

(a) any person who intentionally assists a person who is not a
national of a member state to enter, or transit across, the territory of
a member state in breach of the laws of the state concerned on the
entry or transit of aliens;
(b) any person who, for financial gain, intentionally assists a person
who is not a national of a member state to reside within the territory
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of a member state in breach of the laws of the state concerned on the
residence of aliens.

Article 2 on the other hand extends such sanctions to instigators,
accomplices or those who attempt such acts.

These provisions are complemented by Article 1 of the framework deci-
sion, stating that these sanctions must amount to criminal penalties
which may entail extradition. Criminal penalties may also be accompa-
nied by more general sanctions, such as confiscation of the means of
transport used to commit the offence, prohibition on practising the occu-
pational activity in the exercise of which the offence was committed, and
deportation. In a similar manner to the trafficking in human beings deci-
sion, the same article attempts to set a maximum custodial sentence of no
less than eight years in case of aggravating circumstances.92 Acknowl-
edging the difficulty of such a task, however, the decision provides for a
lowering of the threshold to six years if it is imperative to preserve the
coherence of the national penalty systems, and such maximum sentence
is among the most severe for crimes of comparable gravity. This penalty
threshold has been maintained in the latest draft of the proposal which
has been sent by Coreper to the Council for adoption. However, the draft
is accompanied by a Council statement enabling the UK, France and
Luxembourg to adopt a higher penalty level of a maximum of ten years’
imprisonment (Council doc. 10430/2/02 Rev 2, 7 October 2002).

The directive makes a distinction between the facilitation of residence,
which is punishable upon the condition of the existence of the purpose of
financial gain, and the facilitation of entry and transit, which are punish-
able in any case, without the need for the financial gain requirement. It is
evident thus that the scope of criminalisation is broad, extending beyond
the definition of the UN smuggling protocol93 and encompassing also,
within the residence scope, the illegal employment of third-country
nationals.94 The broad character of the provisions caused a wide range of
reactions by Member States and non-governmental organisations, as well
as the European Parliament, on the grounds that the over-extension of the
scope of the legislation has the potential to jeopardise refugee protection
by rendering movement to other countries virtually impossible, a situation
that is linked with the potential of the legislation, by not requiring the ele-
ment of gain for facilitation of entry and transit, to criminalise action by
humanitarian organisations.95 In view of these reactions, the existing
drafts, unlike the initial French Presidency proposal, contain two safeguard
clauses. Article 1(2) of the directive states that Member States have the
option (but regrettably are not obliged) to decide not to impose sanctions
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regarding the facilitation of entry and transit in cases where the aim is the
provision of humanitarian assistance to the person concerned.96 Article 5
of the framework decision further states that it shall apply without preju-
dice to the protection afforded by international law to refugees and asylum
seekers, in particular Member States’ compliance with Articles 31 and 33 of
the Geneva Convention. The inclusion of these clauses is a welcome step,
but the encroachment of the provisions to the rights of asylum seekers and
refugees is still a possibility and its extent remains to be seen.

Liability of legal persons

A common feature in all the aforementioned offences is the extension of
criminal liability to legal persons. Such extension was first attempted at EU
level in the second fraud protocol,97 whose Article 3(1) established liability
for fraud, active corruption and money laundering committed for the ben-
efit of legal persons by any person, acting either individually or as part of
an organ of the legal person, based alternatively on: a power of represen-
tation of the legal person; an authority to take decisions on behalf of the
legal person; or an authority to exercise control within the legal person.
Liability was also extended to cover involvement as accessories or instiga-
tors, as a result of lack of supervision and control (including in this case
the behaviour of a person subordinate to the one in a leading position)
and did not preclude concurrent liability of the natural persons involved.

The wording of this protocol has been used as a model in all subse-
quent third-pillar instruments establishing EU criminal offences. In
spite of this apparent uniformity, the imposition of criminal liability to
legal persons is a novelty for many EU Member States and has been met
with negative reactions centring on the over-extension of criminal lia-
bility to ‘soulless’ entities having no autonomous will and ultimately no
mens of their own.98 The implementation of these clauses and their
interpretation by courts in the Member States may provide interesting
results, depending on the various national legal cultures. This is also the
case regarding the alternative penalties envisaged along with the crimi-
nalisation of the behaviour of legal persons. According to the fraud pro-
tocol, and all subsequent instruments, they may consist of: exclusion
from entitlement to public benefits or aid; temporary or permanent dis-
qualification from the practice of commercial activities; placing under
judicial supervision; and a judicial winding-up order.99 These sanctions
are additional to criminal liability and leave significant discretion to
Member States, as they clearly reflect a prevention logic which may be
dependent on the particular socio-economic conditions of Member
States.

108 The European Union and Internal Security



Prevention: the involvement of the private sector 
and civil society in the fight against organised 
crime and illegal immigration

Carriers’ liability

Legislation imposing sanctions to carriers transporting illegal aliens in
the interior of EU Member States has long existed at national level.100

National approaches have been quite divergent however, both regarding
the level and the type (criminal/administrative) of sanctions and also
their applicability (types of carriers). An attempt at harmonisation has
been first made by the Schengen Convention, whose Article 26 calls for
the adoption of rules requiring air, sea or land carriers to assume respon-
sibility for aliens who have been refused entry into a Member State’s ter-
ritory and return them to either the third country from which they were
transported, or to any other third country which issued their travel doc-
uments, or alternatively to any other country that the illegal aliens are
entitled to enter. Prior to that stage, carriers are required to ensure that
the aliens are in possession of all necessary travel documents required
for entry into the territory of a Member State. In that respect, the provi-
sion calls further for the imposition of penalties to carriers transporting
aliens who do not possess the necessary travel documents from a third
state to the territory of contracting states. The obligation applies to
travel by air, sea and international coaches.

The inclusion of the Schengen acquis in the Treaty of Amsterdam means
that this provision is applicable in most EU Member States. However, the
persistent differences in Member States’ legal systems and the need to
extend both the applicability of the provisions (to include Member States
such as the United Kingdom, which partly opted out of the Schengen
acquis, but opted in regarding the specific provisions) as well as their
scope, resulted in a French Presidency proposal for a directive explicitly
establishing carriers’ liability at EC level. While the initial draft departed
significantly from the Schengen provision, the finally adopted text was
based on Article 26, as the directive aims at supplementing its provi-
sions.101 Article 2 thus extends substantially the scope of 26 by providing
that the obligation of carriers to return also applies when entry is refused to
a third-country national in transit if the carrier which was to take him to
his country of destination refuses to take him on board or the authorities
of the state of destination have refused entry and sent him back to the
transit country. In case that such return is not possible, Article 3 obliges
carriers to find means of immediate onward transportation and to bear the
cost thereof, or, if such transportation is not possible, to assume responsi-
bility for the costs of the stay and return of the third-country national.
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The extension of these obligations is complemented by specific guide-
lines with regard to the penalties imposed. Article 4(1) states that the 
latter shall be dissuasive, effective and proportionate and that:

(a) either the maximum amount of the applicable financial penalties
is not less than EUR 5,000 or equivalent national currency for each
person carried; or
(b) the minimum amount of these penalties is not less than 
EUR 3,000 or equivalent national currency for each person carried; or
(c) the maximum amount of the penalty imposed as a lump sum for
each infringement is not less than EUR 500,000 or equivalent
national currency irrespective of the number of the persons carried.

These quite onerous penalties can be complemented by Member States
by other measures involving penalties of another kind, such as immo-
bilisation, seizure and confiscation of the means of transport, or tempo-
rary suspension or withdrawal of the operating licence (Article 5).

The imposition of these duties to carriers at the national level has
been heavily criticised on the grounds of undermining the rights of 
asylum-seekers and refugees, especially the right of non-refoulement (pro-
hibition of expulsion or return) enshrined in Article 33 of the 1951
Geneva Convention.102 The position of those seeking international pro-
tection may be further hardened in practice by the imposition of stricter
controls by the private sector at the point of departure, in order to avoid
fines. This ‘over-cautious’ approach may on the one hand lead to the
refusal of travel to people with legitimate documents, promoting dis-
criminatory practices, and on the other hand it may stop legitimate 
asylum-seekers or refugees to leave their country and ask for international
protection. Article 4(2) of the directive, added after severe criticisms dur-
ing the readings of the draft proposal, states that the imposition of
penalties is without prejudice to Member States’ obligations in cases
where a third-country national seeks international protection. This may
be a welcome step towards guaranteeing the rights of these persons, but
it remains to be seen whether it can counterbalance the deterrent effect
that the severe directive sanctions may have on carriers.

The directive obligations and heavy penalties involved also raise
important questions regarding the position of carriers in immigration
control. In order to alleviate their burden, Article 6 of the directive
grants carriers effective rights of defence and appeal in proceedings
involving the imposition of penalties. This is a welcome step in view of
the burdens imposed on carriers, whose obligations are not only to
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return or assume full responsibility for third-country nationals, but also
to check beforehand whether these individuals carry proper travel doc-
uments. In this manner however, they clearly assume state functions
regarding population movement controls, as it is a very thin line
between checking whether a document exists and whether it is forged or
someone can claim rights on its basis. This reflects what has been
deemed the ‘devolution’ and ‘privatisation’ of immigration control in
the European Union,103 with private parties taking over state functions
in the field. It is evident that such developments raise significant issues
of legitimacy, as the rights of both third-country nationals and carriers
may be ‘lost’ in the grey area between state and private responsibility.

The involvement of the private sector in the 
fight against money laundering

One of the key elements in the international and EU anti-money-
laundering strategy is, along with the criminalisation of money laundering,
the imposition of a series of duties to credit and financial institutions,
obliging them to cooperate with the authorities responsible for combat-
ing the phenomenon. The involvement of the financial sector has been
deemed essential as it can clearly be used for money laundering pur-
poses. Following primarily the 40 Recommendations by the Financial
Action Task Force, the EC money laundering directive104 thus imposes
on credit and financial institutions a central duty to inform the author-
ities, on their own initiative, of any fact that may be an indication of
money laundering (Article 6). This ‘proactive’ duty of reporting suspi-
cious transactions, which exists along with the ‘reactive’ duty of provid-
ing relevant information on request, is accompanied by a series of other
duties involving: customer identification and record-keeping under
strict requirements (Articles 3 and 4); due diligence, consisting of a thor-
ough examination of suspicious transactions (Article 5); refraining from
carrying out suspicious transactions (Article 7); and refraining from 
‘tipping-off’ their customers that they are suspected of money laundering
(Article 8).105

As was noted at the time, the imposition of these duties signified the
‘death’ of bank secrecy, in that the duty of confidentiality between
bankers and their customers is significantly eroded by the obligation of
the former to cooperate with the state in the fight against money laun-
dering.106 The legislation was met with reactions centring on the fact
that financial institutions are not ‘policemen’ and that these duties are
in breach of long-standing legal, but also cultural traditions.107 In order
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to address potential differences in Member States, the directive left the
latter with considerable discretion regarding the nature and level of
sanctions to be imposed for non-compliance, which vary considerably
between Member States.

Notwithstanding these differences, the implementation of the directive
has been rigorous and was soon followed by calls for the extension of its
scope to cover further institutions and professions. It was noted that the
strict regulation of credit and financial institutions has led to the use of
non-regulated professions for money laundering purposes.108 The inter-
national momentum in the field was reflected in the Commission’s new
draft directive: however, as with the criminalisation of money laundering,
the extension of its ratione personae scope has been a matter of great con-
troversy, still unresolved at the Conciliation stage. The controversy
involved primarily the extent of the inclusion of the legal profession
within the scope of the directive, with the Commission and the Council
taking a more expansive view than the Parliament, which attempts to
exclude from the directive cases where the client is given independent
legal advice. It also involved the inclusion of professions such as dealers of
works of art and luxury goods, advocated by the Parliament but rejected
by the Commission on the grounds of definitional difficulties.109

The compromise that has been reached resulted in the directive apply-
ing to dealers in high-value goods, such as precious stones or metals, or
works of art, and to auctioneers (advocated by the Parliament), but upon
the conditions that payment is made in cash and in an amount of 
EUR 15,000 or more (new Article 2a(6)). The directive also applies to
notaries and other independent legal professionals (advocated by the
Council), but only if they actively participate in their client’s financial
transactions (Article 2a(5)). These professions may also be exempted, if
Member States so wish, from the ‘tipping-off’ duty (new Article 8(2)) and
may report suspicious transactions not to financial intelligence units,
but to appropriate self-regulatory bodies designated for that purpose
(such as bar associations) (Article 6(3)). Most importantly, in a far-reaching
exception, Member States are not obliged to impose the suspicious trans-
action reporting obligation to the legal profession, external account-
ants and tax advisers ‘with regard to information they receive from or
obtain on one of their clients, in the course of ascertaining the legal
position for their client or performing their task of defending or repre-
senting that client in, or concerning judicial proceedings, including
advice on instituting or avoiding proceedings, whether such informa-
tion is received or obtained before, during or after such proceedings’
(Article 6(3) in fine).
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In spite of this compromise, the problems related to the extension of
the scope of the directive to the legal profession are evident. The objec-
tions regarding the impact of anti-money-laundering legislation on the
relationship of trust between the banker and his/her customer obtain
new dimensions in this case, as the erosion of trust between lawyer and
client can have fundamental repercussions on the rights of defence.110

Lawyers on the other hand are placed under irreconcilable conflicts of
interest, juggling their duty to cooperate with the state with their duties
towards their client. The extension of the directive’s duties to the legal
professions may challenge not only fundamental legal, including con-
stitutional principles, but also well-established social bonds of trust and
the very nature of the concept of administration of justice.

It is evident thus that the quest for this ‘active citizenship’, embracing
increasingly broad categories of professions and persons is far from
unproblematic.111 Social and legal relationships may change, poten-
tially creating a climate of suspicion and mistrust. At the same time, an
enormous flow of information is generated, concerning everyday, ordi-
nary commercial – and now non-commercial – transactions and raising
concerns over its proper administration and analysis and the extent to
which privacy is respected.112 As with the imposition of liability to car-
riers in the field of illegal immigration, one can discern here a concerted
strategy aimed at transferring responsibility for the fight against organ-
ised crime from the state to the private sector. This ‘responsibilisation
strategy’ has a far-reaching potential regarding the structure of everyday
life, as it generates further instances of control supplementing, rather
than replacing, those of the state.113 The effects of this approach remain
to be seen, especially in view of the apparent extension by the Tampere
Conclusions and the Millennium Action Plan of this strategy to the fight
against organised crime in general.

The establishment of a European Crime Prevention Network

The above-mentioned legally sanctioned duties imposed to the private
sector may serve as a model for future developments in the field, but at
the moment remain focused on specific areas involving the prevention
of illegal immigration and specific forms of economic crime. In view of
the recent EU focus on crime prevention in general,114 these measures
have been complemented by a first attempt to establish a common
understanding of crime prevention between Member States, including,
but also extending beyond, action in the field of organised crime. This
initiative took the form of a third-pillar decision setting up a European
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Crime Prevention Network.115 Article 1(2) defines crime prevention as
covering

all measures that are intended to reduce or otherwise contribute to
reducing crime and citizens’ feeling of insecurity, both quantitavely
and qualitatively, either through directly deterring criminal activities
or through policies and interventions designed to reduce the pot-
ential for crime and the causes of crime. It includes work by gov-
ernment, competent authorities, criminal justice agencies, local
authorities, and the specialist associations they have set up in Europe,
the private and voluntary sectors, researchers and the public, sup-
ported by the media.

The definition is undoubtedly broad and contains an interesting refer-
ence to citizens’ insecurity, while the involvement of the private sector is
also highlighted. The actual scope of the Decision is however limited.
The Network, which shall consist of contact points designated by each
Member State and the Commission and involve also the European
Monitoring Centre for Drugs and Drug Addiction (EMCDDA) and
Europol (Article 2(1) and (5)), has a general role towards the development
and support of EU crime prevention policies, in particular regarding juve-
nile, urban and drug-related crime (Article 3(1)). Its activities include the
facilitation of cooperation and information exchange, the collection and
analysis of information on crime prevention activities, pointing out pri-
orities for action and research and developing cooperation with candi-
date and third countries, as well as international organisations (Article
3(2)). Rather than having the power of adopting legally binding deci-
sions, the network has a primarily consultative role at this stage.

Policing

The operation and strengthening of Europol

The Europol Convention entered into force on 1 October 1998, more
than two years after its signature. The beginning of its operation was
combined with a great political impetus towards the expansion of its
powers, reflected in the two Action Plans on organised crime, but also
explicitly enshrined in the Amsterdam third pillar.116 This impetus has
not, however, been translated into concrete legislative measures, with
Europol’s powers extending only marginally so far. Difficulties in reach-
ing agreement have resulted, for instance, in the Amsterdam power of
Europol to request national authorities the conduct or coordination of
investigations in specific areas being addressed by a mere non-binding
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Recommendation.117 The latter calls upon Member States to give ‘due
consideration’ to such requests and ‘in principle’ inform Europol about
the results of their investigations.118 This limited progress has been
recently addressed in a proposal for a protocol amending the Europol
Convention, to include a specific task of asking the competent authori-
ties of the Member States to conduct or coordinate investigations in spe-
cific cases (the extent and enforcement of such requests is, however, not
specified).119 The same proposal aims at including in the Convention
detailed provisions on the role of Europol officials as members of joint
investigation teams (a parallel framework decision on the functioning of
such teams, emanating from the provisions in the mutual legal assis-
tance Convention is currently under negotiation).

More substantial, albeit limited, steps have been taken regarding the
extension of the ratione materiae scope of Europol. A third-pillar decision
extended its mandate to include the fight against forgery of money and
means of payment,120while a recently adopted protocol amended Article
2 of the Convention and its annex to include also money-laundering
offences.121 Its scope will extend however only to money laundering
from the predicates that fall within Europol’s mandate (new Article 2(3)).
Such initiatives are welcome in order to align Europol’s competence with
parallel developments in the establishment of EU-wide criminal offences.
There is still however a heated debate going on regarding the extension
and exact mandate of Europol, with problems being caused in view of the
fact that many of the offences in the Europol Convention and its annex
have not been defined at EU level.122 The competence of Europol has
been recently extended to include ‘the serious forms of international
crime’ listed in the annex,123 but this has not stopped calls for the exten-
sion of its competence to all forms of serious and organised crime. Such
calls however should take into consideration the need for legal certainty.
The latter is inextricably linked with the existence of equivalent defini-
tions of offences in national criminal laws and the Europol Convention
and the coherent delimitation of such offences, which can be under-
mined by a catch-all competence extension to ‘all serious crime’. In this
context, it is important to note that the recently proposed protocol to
amend the Europol Convention includes a proposal for the simplification
of the procedure of amending the Convention, dependent only on a
unanimous decision by the Council. Such simplification may be justified
by Member States on operational grounds, such as the extension of
Europol’s competence – these developments should not be disregarded,
in view of the potential implications for the democratic control of
Europol and the protection of fundamental rights.
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The enhancement of cooperation between 
national financial intelligence units

As mentioned above, the imposition of reporting duties to the private
sector in the fight against money laundering has resulted in thousands
of suspicious transaction reports. The directive however did not contain
any provision regarding the administration and analysis of such informa-
tion once reported and the designation and functioning of agencies
responsible for these tasks were left entirely to the Member States. All
Member States have since established central national units whose task is
to receive and ‘filter’ the information provided in order to ascertain
whether it is worthy of further investigation (financial intelligence units).
The form and function of these units however has varied markedly
among Member States, which designed units along three broad models:
the ‘independent/administrative’ model, including separate units which
are located in between the private sector and law enforcement authorities
acting as a ‘buffer zone’ for information analysis; the ‘judicial model’
where the financial intelligence unit (FIU) is located within the national
judiciary; and the ‘law enforcement model’, where the FIU forms part of
national intelligence services (such as the NCIS in the UK).124

The differences among these models have led to substantial difficulties
in international cooperation, in view of the dissimilar nature and lack of
equal footing of the units: for instance, independent units were at times
impeded to provide data to units that were already within the investiga-
tive/law enforcement mechanism, and vice versa.125 At the same time,
cooperation was strictly bilateral and operated primarily through the
time-consuming conclusion of Memoranda of Understanding (MoUs).126

In order to alleviate these problems and enhance FIU cooperation within
the EU, the Council adopted in 2000 a third-pillar decision ‘concerning
arrangements for cooperation between financial intelligence units of the
member states in respect of exchanging information’.127 The decision
defines FIUs128 and institutionalises their cooperation at EU level, such
cooperation including the assembly, analysis and investigation of rele-
vant information and the relevant information exchange (Article 1(1)(2)).

The decision addresses the difficulties in cooperation by explicitly
stating that the performance of FIU functions ‘shall not be affected by
their internal status, regardless of whether they are administrative, law
enforcement or judicial authorities’ (Article 3). At the same time the deci-
sion empowers ‘police’ FIUs to supply information to other types of FIU
(Article 1(3)). Flexibility in cooperation is also achieved by cooperation
being based on simple requests between FIUs, without the need of a for-
mal letter of request (Article 4(1) and (2)) or in some cases without even
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the need of such requests (Article 6). Finally, Article 5(3) provides that,
unless exceptional circumstances dictate so, the transmitting Member
State may not refuse the use of transmitted information for criminal
investigations or prosecutions.

It is apparent that the scope of FIU cooperation is very broad. The con-
cerns raised regarding possible misuse of data are partly alleviated by the
establishment of a right for FIUs to refuse cooperation where the sharing
of information ‘would be clearly disproportionate to the legitimate
interests of a natural or legal person or the member state concerned or
would otherwise not be in accordance with fundamental principles of
national law’ (Article 4(3)). FIUs shall also ensure that information sub-
mitted under this decision is not accessible by any other authorities,
agencies or departments (Article 5(4)). In view of the broad scope of the
decision, the sensitivity of the information concerned – which, it has to
be recalled, has not yet reached the stage of a criminal investigation and
may be related to perfectly legitimate activities – and the lack of har-
monisation among Member States, the inclusion of these safeguards is a
welcome step. The same cannot be said regarding data protection, where
the decision contains a general reference to Council of Europe standards
and adopts as a basis of protection the applicable rules in the national
legislation of the requesting FIU (Article 5(5)). The relevant EC directive
has been thus ignored and the dangers of national discrepancies and
lack of data protection through this approach are imminent.129

Judicial cooperation

The establishment of Eurojust

Ideas regarding the establishment of an EU body which would act as a
prosecutorial counterpart to Europol had existed since the adoption of
the Maastricht Treaty. The slow progress regarding the coming into force
of the Europol Convention, which, as seen above, became operational
only in 1998, demonstrated the difficulties in reaching substantial 
EU-wide agreement in the field. The same is the case with judicial coop-
eration, as, notwithstanding the existence of ideas regarding the estab-
lishment of an EU-wide body, the first legal step in this direction came
in 1998 in the form of a Joint Action establishing a European Judicial
Network.130 Far from being a centralised EU body, the network consists
of national contact points which provide legal and practical informa-
tion to local judicial authorities in other countries to prepare effective
judicial cooperation requests. The network consists of the central
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national judicial authorities responsible for international cooperation in
general and forms of organised crime and terrorism in particular, and
serves as a forum not only for information exchange, but also for the
exchange of ideas through the organisation of meetings.131

The idea of the creation of an EU-wide body however still remained.
This is in view of various factors impeding effective judicial cooperation,
such as the lack of trust between national authorities, problems in the
implementation of the relevant Conventions and in language and trans-
lation, processing delays, lack of training and resources and problems in
legal harmonisation regarding criminal offences, especially organised
crime. These problems were already highlighted in 1997 within the
framework of a meeting of the K.4 Committee and led to the proposal
for the establishment of a Judicial Co-operation Unit.132 The interest of
Germany in establishing a similar form of cooperation and the parallel
debate over the creation of a European Public Prosecutor for the protec-
tion of the Communities’ financial interests maintained the momentum
and led to the Tampere Conclusions stating that:

To reinforce the fight against serious organised crime, the European
Council has agreed that a unit (EUROJUST) should be set up com-
posed of national prosecutors, magistrates, or police officers of equiv-
alent competence, detached from each Member State according to its
legal system. EUROJUST should have the task of facilitating the proper
co-ordination of national prosecuting authorities and of supporting
criminal investigations in organised crime cases, notably based on
Europol’s analysis, as well as of co-operating closely with the European
Judicial Network, in particular in order to simplify the execution of
letters rogatory. The European Council requests the Council to adopt
the necessary legal instrument by the end of 2001. (Paragraph 46)

This lengthy, but rather general, reference highlights the perceived
role of Eurojust, focusing on the fight against organised crime, in the
coordination of criminal investigations and the establishment of coop-
eration channels between national authorities.133 Eurojust assumes thus
a ‘legitimacy’ role, as decisions at the judicial level legitimise police
action at national and EU level.134 The general wording of Tampere,
however, along with the differences in national legal systems, gave rise
to not one, but two legislative proposals for the establishment of
Eurojust: one from Germany and one from the four EU presidencies that
would have to negotiate Eurojust until the final deadline of the end of
2001 (Portugal, France, Sweden and Belgium, or the ‘four presidencies’).
Unsurprisingly, these initiatives were characterised by marked differ-
ences regarding the Unit’s nature and powers, as well as data protection
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issues,135giving rise to a wide-ranging debate on all parameters of action
of the proposed body.

The first controversial issue is the delimitation of the competence of
Eurojust. The Tampere stipulation makes use of the general concept of
‘serious organised crime’, without specifying whether action will cover
both serious and organised crime, and without defining either. Not sur-
prisingly, the Commission, in its communication ‘on the establishment
of Eurojust’, opted for the inclusion within its remit of ‘all major criminal
offences’ in respect of which judicial legal assistance may be required.
This catch-all approach is justified in view of the general Tampere man-
date and of technical reasons such as that the establishment of a list of
offences, rather than a general reference to serious crime, would require a
new Council decision if it were to be amended.136The Commission stated
that, if a list were to be accepted, it should contain the offences in the
Europol Convention and Annex, with particular emphasis on cross-bor-
der organised crime. While the much advocated catch-all approach
would perhaps facilitate ‘efficiency’,137 it would not help towards the
enhancement of legal certainty, which is a necessary prerequisite for the
legitimacy of any form of judicial action. This is especially the case if
recourse is made to the vague criterion of ‘serious crime’. A list of offences
based on the Europol Convention would seem a logical step if Eurojust is
the prosecutorial counterpart of Europol. However such a list would have
to consist of offences that are defined as such at the national level and
there is at least a level of EU-wide approximation. The finally adopted
text138 delimits the remit of Eurojust to the offences in Article 2 of the
Europol Convention (and not its annex), computer crime, fraud, corrup-
tion and any offence affecting the EC financial interests, money launder-
ing, environmental crime, participation in a criminal organisation, and
other offences committed with the aforementioned ones (Article 4(1)).
While the Europol offences remain limited to Article 2 of the Convention,
it is striking that, with regard to the other offences enumerated, no refer-
ence is made to existing EU definitions (for fraud, corruption and money
laundering) and the scope of these offences (along with ‘computer’ or
‘environmental’ crime) remains unclear. Eurojust’s competence extends
considerably in covering ‘other offences’ committed together with these
crimes (which may be inevitable for their investigation and prosecution),
as well as in covering, according to Article 4(2), other offences than those
above, where it can assist in investigations and prosecutions at the
request of a competent authority of a Member State.

A further issue of contention involves the status and powers of
Eurojust. Regarding status, the prevailing view seems to grant the unit a
separate legal personality. This is deemed a welcome step in view of the
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independence and greater authority it gives to Eurojust, which will also
have its own budget, and the enhancement of legal certainty, as Eurojust
will take full responsibility for actions within its remit (though the exact
delimitation of such responsibility may be controversial).139 The situa-
tion is less clear-cut regarding the unit’s powers. The Commission has
noted that the existing consensus at the time of its communication cen-
tred on a common denominator that was so low that the tasks in ques-
tion could also be carried out by the European Judicial Network.140

However, Eurojust would not be meaningful if it could not pursue at least
the tasks assigned by Tampere. The exact delimitation of such tasks is
however controversial, in view of the differences between Member States.
The finally adopted text distinguishes between the tasks of Eurojust act-
ing through its national members (Article 6) and tasks of Eurojust acting
as a College (Article 7). In order for this distinction to be made clear,
Eurojust is required to indicate whether it is acting under Article 6 or
under Article 7 when fulfilling its tasks (Article 5(2)). This distinction is
welcome, but does not resolve issues of jurisdiction of national members
in their Member States. As the territorial mandate of prosecutors or mag-
istrates is in many Member States limited on a prefectural or regional
basis, it is unclear how these limitations are going to be reconciled with
Eurojust powers to cover the whole national territory.141

A further unresolved issue is the relationship of Eurojust with other EU
institutions and bodies. A clear overlap may exist with the activities of the
European Judicial Network, as both have as their main task the enhance-
ment of cooperation. It is believed, however, that no major problems
will arise, as while Eurojust is envisaged as operating on an independent,
EU-wide basis, the Network operates within a national context and is
limited to bilateral cooperation.142 Queries have also been raised regard-
ing the extent of the involvement of the Commission (including OLAF)
in the work of Eurojust.143 There has been pressure to associate the
Commission with the latter’s work in full.144 The final text states in gen-
eral that the Commission shall be ‘fully associated with the work of
Eurojust’ (Article 11(1)), but goes on to say that, in investigations and
prosecutions, the Commission may be invited to provide its expertise
(Article 11(2)). The wording implies that in principle the Commission is
excluded from Eurojust’s operational powers, although the extent of its
involvement if asked remains unclear.

However, the most controversial issues are raised in relation to the
link of Eurojust with Europol. A major issue is the ability of Europol to
transfer analysed data to Eurojust (and vice-versa) – something that may
require an amendment to the Europol convention – and the ability of
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Eurojust to protect such data in an equivalent manner. Issues relating to
the dissemination and use of data are also controversial.145 These issues
may become more complex as the competence of Eurojust is more gen-
eral and not aligned with that of Europol. Article 26(1) leaves these issues
open, as it states that the essential elements of cooperation between 
the two bodies shall be determined by an agreement to be approved by the
Council, after consultation with the Joint Supervisory Body concerning
the provisions on data protection.

The legal complexities of data sharing and the potential threat to civil
liberties are such that dictate the adoption, within the framework of
Eurojust, of high data protection standards. Regrettably, such standards,
or any other form of human rights protection, were totally absent in the
decision establishing a Provisional Judicial Cooperation Unit,146 aimed
at being a precursor to Eurojust until the end of 2001.147 The unit is
competent for ‘serious crime’ in general and its tasks involve the
improvement of cooperation between national authorities regarding
investigations and prosecutions and the improvement of their coordi-
nation. The decision establishing Eurojust, however, contains a series of
data protection safeguards, both in the form of detailed rules on access
to and processing, correction, deletion and storage of data (Articles
14–22), as well as institutional provisions on the appointment of a spe-
cially appointed Data Protection Officer and a Joint Supervisory Body
(Articles 17 and 23). There are also rules on liability for unauthorised or
incorrect data processing (Article 24).

Mutual recognition of judicial decisions in criminal matters

The principle of mutual recognition is well established in Community law
within the economic framework of freedom of movement. In this context,
the aim has been to achieve integration through the recognition of the
standards of other Member States, without the need to harmonise legisla-
tion.148 In view of the difficulties in establishing EU-wide criminal
offences, as criminal law is inextricably linked with national social, politi-
cal and cultural traditions, the mutual recognition principle appears the
perfect tool to enhance cooperation and accelerate integration in the field.
This realisation has led to the Commission issuing a communication on
‘the mutual recognition of final decisions in criminal matters’ entailing in
practice the power to enforce in one Member State a final decision deliv-
ered by the competent authority in another Member State. Mutual recog-
nition aims thus at introducing a mechanism to simplify procedures
which will overcome delays in recognition requests, preventing conflicts
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of jurisdiction and ultimately rendering superfluous the, at times complex,
extradition requests.149 The Commission Communication was soon fol-
lowed by a joint (between the Commission and the Council) programme
of measures to implement the principle of mutual recognition of decisions
in criminal matters.150 In line with the approach used in Action Plans, the
programme set a series of goals to be achieved granting each of them a 
‘priority rating’.

The aim of mutual recognition is overtly ambitious, as it presupposes
a convergence in legal cultures in the sensitive sphere of criminal law
and enhanced trust between the competent national authorities. It also
presupposes mutual trust in the field of the protection of human rights
and procedural guarantees, which are inextricably linked with the
administration of criminal justice.151 The Commission put forward var-
ious alternatives, ranging from the achievement of some level of
national harmonisation to the reliance of recognition on mutual trust
between Member States.152 In view of the sensitivity of the matters con-
cerned and the challenges they may pose to fundamental substantive
and procedural legal principles such as ne bis in idem and double crimi-
nality, at least a minimum level of harmonisation would be essential.

The challenges surrounding the application of the mutual recognition
principle in criminal matters were evident in the first major proposal
implementing the principle, the draft framework decision on the
European Arrest Warrant and the surrender procedures between Member
States.153 The proposal, which gained momentum after the events of 
11 September 2001, provides a procedure replacing extradition between
Member States through the recognition and execution of arrest warrants
issued in one Member State (the issuing state) by the judicial authorities
of another Member State (the executing state). The proposal has caused
a torrent of reactions, in view of its impact on well-established legal
principles (such as dual criminality) and the rights of the defendant.154

With regard to dual criminality, Article 2 states that it should be relaxed
in view of a list of offences punishable in the issuing Member State by a
custodial sentence of a maximum of three years. The list, which in the
initial draft was ‘negative’ (that is, including only the exceptions to the
principle that all offences would fall under the measure) consists of no
less than 32 offences, including conduct as vague (and non-harmonised
at EU level) as computer-related crime, swindling and racketeering,
extortion and sabotage. The challenges to legal certainty are evident,
especially in view of the ability of the Council to add further offences to
the list (Article 2(3)) and the maintenance of the dual criminality princi-
ple for other offences being only optional (Article 2(4)).
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Along with the concerns regarding the respect of fundamental rights
that such repressive measures may entail, the parallel issue that has
arisen from the Euro-warrant debate is the level of trust between Member
States with regard to their respective legal systems and their ability to
safeguard such rights. In the United Kingdom, this issue has been raised
with regard to the reference to human rights protection in the framework
Decision, which makes explicit reference to the respect of Article 6 TEU,
which refers to the ECHR and the constitutional traditions of the
Member States (Article 1(3)).155 This choice caused concern to the EU
Committee of the House of Lords, which argued for the explicit inclusion
of a reference to the European Convention on Human Rights.156 The
Committee argued that Article 1(3) of the framework decision is only an
implicit reference to the respect of ECHR, while the Home Office
Minister examined reiterated his belief that all EU Member States respect
human rights as they are all signatories of the ECHR. Respect for human
rights can thus be viewed as an element of mutual trust (for those advo-
cating mutual recognition) or as a factor of distrust (which, in this exam-
ple, extends not only to the way other Member States’ criminal justice
systems guarantee the rights of the defendant, but also to whether these
rights are adequately protected by the TEU itself ).157

The European Union as an international 
‘internal security’ actor

The proliferation of measures against organised crime and illegal immi-
gration in the European Union post-Amsterdam, has been accompanied
by the willingness of the Union to establish its mark as an international
actor in the field. One way of achieving this goal has been the participa-
tion in the negotiation of international conventions, where, in addition to
the Member States individually, the EU is represented as a whole and
negotiating for specific standards to be included. A prime example of
such involvement is the participation of the European Union in the UN
Convention on Transnational Organised Crime, which constituted the
first major international law instrument dealing with organised crime in
general and was signed in December 2000. A Joint Position of 29 March
1999 designed a series of EU guidelines for the negotiation of the con-
vention.158These included the broad application of the Convention, the
respect of previous international conventions and the following of exist-
ing EU instruments in the field, such as the Joint Actions on organised
crime and confiscation (Article 1). Member States were further urged to
coordinate their positions and reach a common ‘EU’ standpoint (Article 2).
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This strategy has been successful, to the extent that the finally adopted
provisions, especially on the definition and criminalisation of organised
crime, largely reflect EU action in the field.159

A further sign of the willingness to extend the reach of EU measures in
the field has been reflected in the conclusion of the recent Multi-
Presidency programme for external relations in the JHA field for
2001–2.160 The programme emphasises the need to establish closer
cooperation with third countries, such as Russia and Ukraine. The draw-
ing up by the EU of a Common Strategy for both countries explicitly
requires action in the JHA field, while, in the case of Russia, 2000 saw
the adoption by the EU of an Action Plan against organised crime,
which has been approved by the Russian authorities. Emphasis is placed
primarily on the establishment of common standards in the fight
against organised crime, money laundering, trafficking in human beings
and drug trafficking. The programme also includes action within inter-
national organisations, and cooperation with traditional partners such
as the United States.

Cooperation between the EU and third states has been particularly
advanced after the events of 11 September 2001, notably centred on
information exchange between EU and US authorities. Perhaps the most
prominent example is Article 27(1) and (3) of the Eurojust decision
(which was inserted post-11 September). Article 27(1) allows Eurojust to
exchange information with international organisations and bodies and
third states, while Article 27(3) allows Eurojust to conclude cooperation
agreements with third states and international organisations and bodies.
These agreements, which must be approved by the Council, may con-
tain provisions concerning the exchange of personal data (in which
case, the Eurojust Joint Supervisory Body shall be consulted as well).
This provision is a source of concern, in view of potential differences in
data protection between the EU and third countries. Article 27(4) states
that the transmission of data to third states and bodies which are not
subject to the Council of Europe 1981 data protection Convention may
be effected only when an ‘adequate’ level of data protection is acquired.
What constitutes – and who defines – ‘adequate’ is however unclear.
This provision moreover applies ‘without prejudice’ to paragraph 3,
meaning that cooperation agreements may not be subject to any data
protection standards, apart from those that might be imposed by the
Council (which has to approve the agreement) or suggested by the Joint
Supervisory Body (which is merely consulted). It is evident that data
protection in these cases may be substantially weakened, especially in
times of ‘emergency’.161

124 The European Union and Internal Security



Along with cooperation, the EU has emerged as an ‘exporter’ of anti-
organised-crime standards. This is particularly the case in relation to the
applicant countries of Central and Eastern Europe. In view of their
prospective accession to the EU, and the intensity of organised crime
phenomena in their territory, the EU has striven to ensure that, upon
accession, these countries have already adopted equivalent standards to
the EU in the field. The main vehicle to ensure this has been the con-
clusion of a Pre-Accession Pact on organised crime, between the EU
Member States and the applicant countries of Central and Eastern
Europe and Cyprus.162 This detailed Action Plan contains 15 principles,
aimed at ensuring cooperation and harmonisation in a wide range of
fields of the JHA acquis, such as police and judicial cooperation and
criminal law approximation.163 The emphasis on ‘equivalent’ standards
is also reflected in the Europe Agreements and the accession negotia-
tions between the EU and the applicant countries, which are faced with
the challenging task of adopting standards that are not always clearly
defined and may challenge fundamental legal principles and human
rights that these states are currently trying to consolidate.

Organised Crime and Illegal Immigration Post-Amsterdam 125



126

5
The Challenge of the 
Eastern Enlargement

The specificity of the challenge of enlarging the Area of
Freedom, Security and Justice

The quite significant extension of EU action in the fight against crime
and illegal immigration after the Treaty of Amsterdam has clearly added
some substance to the EU’s declared aim of establishing itself as an ‘area
of security’ as a central element of the whole AFSJ treaty objective. This
area – as any security zone – is to a considerable extent defined through
the borderline it establishes between a secure (or to be secured) ‘inside’
and a (perceived) less secure ‘outside’. The ‘inside’ currently consists of
the 15 existing EU Member States, but – with the Union’s first big
enlargement to Central and Eastern Europe approaching fast – this
‘inside’ faces an extension to its current near ‘outside’ which could nearly
double the number of countries making up the AFSJ within a decade.

It has become quite commonplace to describe the EU’s eastward
enlargement as one of the biggest opportunities but also one of the most
fundamental challenges of European integration at the beginning of this
century. The eastward enlargement brings its opportunities for the AFSJ as
it will allow the Union to extend its emerging internal security system
with its mechanisms and standards to much of the current non-EU
Europe. There could be clear benefits for both ‘old’ and ‘new’ Member
States from improved cross-border cooperation and a pooling of expertise
and resources in the fight against organised crime and illegal immigration.
Yet for the Union as an emerging actor in the domain of internal security
– and more generally the whole AFSJ as a major integration objective – the
challenge seems currently to be much greater than the opportunities. For
the AFSJ enlargement means after all that new countries are going to be
incorporated into the emerging ‘area of security’ which for years have



been regarded by law enforcement authorities of current Member States –
and not a few politicians as well1 – as being very much a part of the ‘unsafe
outside’ against which the AFSJ should protect its citizens.

The perception of Central and Eastern European countries2 as a source
of internal security risks – especially as regards illegal immigration and
organised crime – has led to some exaggerations and is easily instru-
mentalised as an argument against enlargement in general. Yet there can
also be no doubt that many of the candidate countries have experienced
a considerable growth of organised crime in their territories during the
1990s,3 that two of the major routes of illegal immigration into the 
EU – the so-called Eastern and Balkan routes – pass wholly or partially
through some of the current candidate countries4 and that since the
demise of the Iron Curtain Central and Eastern European countries have
seen a significant increase in cross-frontier crime which includes the
smuggling of stolen goods, drugs and all sorts of contraband, as well as
trafficking in women and children.5 To provide effective responses to
these internal security challenges is a hard enough task for the current
EU Member States. Yet for the prospective future members this task is all
the more difficult because the transformation of key elements of their
internal security systems, including border guards, police forces and the
judiciary has not yet been fully completed, making them particularly
vulnerable to these internal security risks because of organisational and
structural deficits, lack of qualified staff and equipment, corruption and
other problems. Whatever progress the candidates have already made –
and the European Commission’s annual reports testify to the very 
considerable efforts made by all of them – a major degree of diversity
continues to exist between the internal security structures and capabilities
of the candidates and those demanded by the rapidly developing acquis
of the AFSJ and is likely to extend beyond the time of accession.6

As the political decision to go ahead with the eastward enlargement
has already been taken by the EU the key question is not any longer
whether or not enlargement poses major internal security risks but what
primary problems the EU as an actor in the domain of internal security
has to tackle in the context of enlargement and how it is responding to
these. This chapter will try to provide an answer to this question and also
to develop some thoughts on how the EU could further reduce the
potential negative impact of enlargement on the future development of
the AFSJ. Before looking at the primary problems, however, it seems use-
ful to highlight four factors which make the enlargement of the AFSJ 
a special challenge for the EU, quite different from the challenges of
enlargement the EU has to face in other major areas of EU policy-making.
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The first of these factors is the security rationale of the AFSJ which has
already been referred to in Chapter 1. Both the AFSJ and the incorpo-
rated Schengen system are implicitly based on the concept of an emerg-
ing common single internal security zone which introduces a new
powerful dividing line between countries inside and outside of this secu-
rity zone. This clearly results from the way in which the two key con-
cepts of the AFSJ, ‘freedom’ and ‘security’, and their interrelationship 
are defined in the main texts adopted by the Union so far. As regards 
the concept of ‘freedom’, the 1998 Vienna Action Plan emphasises that
the new Treaty opens the way to giving freedom ‘a meaning beyond free
movement of persons across internal borders’ and that includes 
the ‘freedom to live in a law-abiding environment’ protected by effec-
tive action of public authorities at the national and European level.7 The
Tampere Conclusions continue this line of thought by describing it as
the ‘challenge’ of the Treaty of Amsterdam ‘to ensure that freedom,
which includes the right to move freely throughout the Union, can be
enjoyed in conditions of security and justice accessible to all’, a project
of which it is said that it corresponds to ‘frequently expressed concerns of
citizens’.8 The main emphasis here is obviously on a concept of freedom
based on internal security provided through effective law enforcement
and access to justice. This is very much in line with the new EU Treaty
objective of Article 29 TEU that the Union shall ‘provide citizens with 
a high level of safety’ within the AFSJ, an objective which has been 
re-emphasised in even stronger language in the EU action plan of 
20 September 20019 after the terrorist attacks in the US of 11 September.
The underlying idea of guaranteeing citizens’ freedom through a high
level of safety clearly has major implications. It puts security at the cen-
tre of the AFSJ, with the EU’s external borders implicitly becoming the
dividing line between the ‘safe inside’ and the ‘unsafe outside’ and law
enforcement as the key instrument to maintain and further enhance
this separation. The reference to European citizens’ ‘concerns’ adds a
powerful legitimacy claim to the ‘area of security’ and its full imple-
mentation.10 The implication for the applicant countries is that if they
cannot fully operate according to the rules and standards of this ‘area of
security’, they endanger the ‘safe inside’ and therefore provide a justifi-
cation for the EU to keep them (in whatever form) outside of the AFSJ.
This rationale is particularly developed in the context of the Schengen
group in which uniformity in the implementation of minimum stan-
dards and standard procedures have become a crucial issue, supported
by many forms of mutual and collective evaluation, and this obviously
increases further the pressure on the applicant countries.
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The second factor, partially related to the security rationale just men-
tioned, is the particular sensitivity of justice and home affairs in the
national political context. Policy areas such as asylum, immigration,
border controls and the fight against crime and drugs are issues of major
concern to citizens in all current Member States and consequently also
of considerable importance for political parties and elections. Whereas
the governments of the current EU Member States may be able to count
on a certain degree of passive acceptance of the economic and financial
costs of enlargement, any costs in terms of increased internal security
risks would be extremely difficult to justify and sustain. Reports in the
media on potential enlargement-related problems of illegal immigration
and organised crime, whether exaggerated or not, attract considerable
attention and are eagerly seized upon by political forces opposed to the
enlargement and/or pursuing xenophobic objectives. As a result, con-
cessions to applicant countries in the JHA area carry the risk of appear-
ing to compromise on citizens’ safety for the benefit of an anyway so far
not overwhelmingly popular eastward enlargement, a risk which few, if
any, of the current EU governments will want to take. The fact that both
Italy and Greece – in spite of being longstanding EU members – had to
wait seven years after their accession to the Schengen treaty11 before
they were declared ‘Schengen mature’ and finally fully admitted to all
the operational parts of the system indicates that JHA is not an area
prone to compromises for the sake of political integration. Several
Schengen members, most prominently Austria and Germany, have
made it clear that such compromises are not on offer during the acces-
sion negotiations12 and it seems now almost certain that the Schengen
countries will maintain the Schengen external border controls vis-à-vis
the new eastern Member States well beyond the time of accession.

The third factor is that preparations for accession in the JHA areas
started relatively late. Still, in the mid-1990s, there were hardly any indi-
cations that cooperation in the JHA area would develop into a major EU
integration objective with as extensive a range of objectives as the AFSJ
of today. This development came all the more as a surprise to the east-
ern candidate countries which used to regard the old third pillar with its
relatively limited intergovernmental acquis as a rather marginal issue in
the accession process. During 1997, however, they had to realise – espe-
cially because of the decision on the incorporation of Schengen – that
they were facing a formidable new hurdle, and adaption to the EU acquis
in justice and home affairs started to rank much higher on the agenda
for both pre-accession-related internal reform and requests for EU sup-
port. The Union itself did little to bring the accession preparations in the
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JHA area to an earlier and more effective start. Only in 1997 a reorienta-
tion of the PHARE programme allowed for the first time the financing of
more substantial measures in the areas of justice and home affairs and
only from the beginning of 1998 did enlargement problems in these areas
start to be treated with a certain sense of urgency in the Council. Even
then, however, the EU added to the problems of preparation of the appli-
cant countries because it was not able to finally define the (limited) EU
acquis in the JHA area before March 1998 and the (much more consider-
able) Schengen acquis in various steps until May 1999. A crucial document
on the Schengen acquis – the Common Manual on Checks at External
Borders – was only made available to the applicants in September 1998
and even then without some of the confidential annexes.13 This still did
not answer all the questions of the candidates as to implementation
requirements, and – rather amazingly – it took the Member States and the
Council until February 2002 to approve a catalogue with recommenda-
tions for the correct application of the Schengen acquis and best practices
in this respect.14 As a result the applicant countries only gradually arrived
at a complete picture of what would be asked of them, with correspon-
ding delays in preparations and the development of more specifically tar-
geted EU support measures. Overall, therefore, effective preparations for
taking on the JHA acquis started in most of the candidate countries more
than half a decade later than for the internal market acquis.

The fourth factor is the rapid growth of the EU acquis following the
entry into force of the Treaty of Amsterdam. While the applicant coun-
tries had not yet fully finished assessing all the implications of the incor-
poration of the Schengen acquis as at 1 May 1999, the EU was already
well under way to expand all parts of the acquis on the basis of the new
objectives and legal instruments introduced by the Amsterdam Treaty.
Already in the first year after the latter’s entry into force more than 
20 important legally binding texts were adopted which automatically
become part of the acquis that the applicant countries have to take over.
As a result of the Tampere decisions, the more active role of the European
Commission and the impact of the terrorist attacks of 11 September
2001, this pace could increase even further during the next few years.
During 2001 the Council adopted no less than 99 new texts which all
add to the acquis the applicant countries are expected to take over and
implement.15 There is therefore a risk that in certain areas the combina-
tion of a late start for effective preparations and the speed of develop-
ments on the EU side may result in some or all of the applicant countries
in certain areas falling even further behind the EU acquis rather than 
catching up with it.
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While these problem factors make JHA a special kind of challenge for
the enlargement process the central issue to tackle remains that of
reducing or managing the diversity which the eastward enlargement is
likely to import into the AFSJ in such a way that it will not provide a jus-
tification for a lasting exclusion of new Member States from the AFSJ or
endanger its further development. In what follows we will first identify
the main dimensions of this diversity and then indicate and evaluate
some of the possible strategies and instruments to reduce or manage
diversity before and after accession.

The main dimensions and problems of diversity in 
the context of the eastward enlargement16

The use of the term ‘diversity’ in the context of an analysis of the chal-
lenge of enlarging the AFSJ may not be an obvious choice and is in need
of some explanation. The term will be used as a generic denominator for
differences between the justice and home affairs systems of the eastern
applicant countries on the one hand and the EU JHA acquis in the con-
text of the AFSJ on the other. Using it in this restricted sense means to
proceed on the basis of two major simplifications which are in need of a
justification.

The first is that, of course, such ‘diversity’ does not only exist between
applicant countries and the EU acquis but also between current EU
Member States themselves and even between their national systems and
what the EU acquis provides for in terms of structures, policies and pol-
icy implementation. As has been pointed out in Chapter 1, diversity
between national systems has indeed been – and still is – one of the
major obstacles to further progress in the construction of the AFSJ and is
therefore an ‘old’ problem of integration in EU justice and home affairs.
Some elements of the existing intra-EU diversity – such as the differ-
ences between the civil and common law legal systems – are of such an
important nature that they will continue to be major problems for many
years or even decades. The (now) partial opt-outs of Denmark, Ireland
and the United Kingdom are another striking feature of current intra-EU
diversity. Yet for the purposes of enlargement the EU Member States
have decided to present the EU/Schengen acquis as a single block to be
taken over in its entirety by the applicant countries, regardless of any
persisting intra-EU diversity, and this is indeed the position they are
adopting in the current accession negotiations.

The second simplification is that of treating justice and home affairs
in the eastern applicant countries as being broadly similar from a 
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systemic point of view in the process of trying to establish their different
dimensions of diversity with regard to the EU acquis. There are, of course,
many forms and elements of diversity between the eastern candidate
countries themselves such as differences in policing structures, asylum
procedures and organisation of the legal systems. Yet officials in the EU
institutions and ministries of the Member States tend to agree that this
intra-applicant countries diversity is both less pronounced and less of a
problem in view of the enlargement than the diversity which still exists
between their systems and the EU JHA acquis. According to interviews
carried out at the European Commission, the Council and several
national ministries, there are in general more similarities than differences
between the individual applicant countries as regards their diversity from
the EU acquis. With the EU acquis having been ‘imposed’ by the EU as a
non-negotiable condition of entry, all of the applicant countries are also
striving – with, of course, varying degrees of success – to adapt their sys-
tems to this acquis, which has entailed a certain degree of convergence in
the main development tendencies of the national systems.17 As a result it
seems justified to limit the following analysis to the main dimensions of
diversity which can be identified between the JHA systems of the eastern
applicant countries taken as a group and the EU JHA acquis.

The first dimension: diversity in legislation

Legislation on JHA matters is the dimension of diversity where differ-
ences between the EU acquis and the applicant countries are most ‘visi-
ble’ and measurable. The target, after all, is clear enough in the sense
that it consists of all legally binding and some other texts in the areas of
justice and home affairs which have been identified by the Council as
those the applicant countries have to comply with upon accession. This
acquis, it is true, is a moving target for the candidates as the EU con-
stantly adds to it through the adoption of new legally binding acts. Yet
the candidate countries are kept informed about additions to the acquis –
although occasionally with some delays – and the General Secretariat of
the Commission also produces an annual overview of the total acquis for
the purpose of the enlargement process.18 It should be noted that the
acquis as defined by the EU also comprises major Council of Europe
Conventions on the basis of which important parts of the EU acquis has
been developed since the 1990s.

Legislative alignment with the EU acquis has been the first priority for
the applicant countries for many years now and continues to be the key
element in the European Commission’s annual reports on the progress
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made by the candidate countries towards accession. All applicant coun-
tries have made major efforts and – as can be clearly seen from the 1998,
1999, 2000 and 2001 Commission reports – also considerable progress in
bringing their legislation into line with the EU acquis. Nevertheless
strong elements of diversity still exist with varying prospects for their
removal until the time of accession. In order to arrive at a reasonably
complete picture in the areas of relevance to internal security one has to
look at four interrelated areas: the fight against illegal immigration,
external border controls and – each with a focus on elements relevant
for the fight against organised crime – police cooperation and judicial
cooperation in criminal matters.

The fight against illegal immigration. In this field most of the applicant
countries have made significant progress during 2000/2001 with bring-
ing their relevant legislation into line with the EU acquis which is any-
way still rather limited.19 Of importance in this context is not only 
basic legislation on immigration as such but also legislation governing
various aspects of the status of aliens such as termination of residence,
the implementation of deportation and expulsion orders, rules on entry
for the purposes of gainful activity and the admission of third-country
nationals for study purposes and so on. Examples for the recent adap-
tion of national laws to the EU acquis are the new Czech Act of
Residence of Aliens of 2000, the amendments to the Slovenian Aliens
and Refugee Acts adopted in January 2001 and the amendments to the
Polish Aliens Act which entered into force in July 2001. Yet a certain
degree of diversity still exists: for example in Slovenia where the 1999
Law on Aliens provides only for fines in cases of illegal entry or stay and
the Criminal Code deals only with ‘forced or armed’ illegal crossings. In
Slovakia short-stay visas can very easily be extended, and several cate-
gories of foreigners do not need a work permit. Latvia still lacks a com-
prehensive Immigration Law covering all aspects of the fight against
illegal immigration. Even those countries which have adapted their leg-
islation to the main principles of the EU acquis still have some gaps to
fill as regards implementing legislation. The alignment with the EU
acquis is not made easier by the fact that the EU acquis is to a consider-
able extent based on soft-law instruments whose scope is sometimes
open to different interpretations. To a varying degree all of the applicant
countries also still have to negotiate a number of readmission agree-
ments with third countries in order to bring their readmission policy
into line with that of the EU. Several differences also still exist as regards
legislation against illegal employment. Overall, however, the substantial
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changes already made by the applicant countries to their legislation and
further changes which are being prepared should enable all of them to
complete their alignment without problem until the time of accession.
In this field, as in others, the real problems are to be found in the area of
implementation, as we shall discuss.

External border controls. This is a field where legislation plays a less
prominent role than in other relevant JHA areas. The main and most rel-
evant elements of diversity are to be found in the field of implementa-
tion (see below). Nevertheless it is of importance that at the time of
accession the applicant countries have completed the legal transforma-
tion of the border guards or border police forces into a professional non-
military force compatible with EU standards. In the Luxembourg Six 
the necessary legislation was already adopted during the second half of
the 1990s. The 1997 Hungarian Act on Protecting the Borders and the
Border Guard, for instance, is fully compatible with EU expectations in
the field, and since amendments to the Border Guard Law enacted in
April 2001 the Polish Border Guard is operating on a legislative basis
very similar to that in current EU Member States. In April 2001 even in
Slovakia, which had repeatedly been identified as one of the primary
laggards, provisions on a new organisation of the Border and Aliens
Police entered into force, which brought the country a big step closer to
a unified and specially trained border police compatible with the
Schengen standards.20 Yet there are still shortcomings in terms of the
necessary legislation in several countries, in particular as regards
Bulgaria, where the demilitarisation of the border police had not yet
been completed in 2001, and in Romania where some of the necessary
new provisions were introduced only through emergency ordinances in
June 2001. It should also be pointed out that in some cases the necessary
legislation to create modern Schengen-compatible border guards has
entered into force only very recently. In the Czech case, for instance, the
new integrated Alien and Border Police was created as lately as 1 January
2002. This means that these candidate countries will not have much
time to test and adapt the new provisions and structures and to sort out
implementation problems before accession.

Police cooperation and the fight against organised crime. As regards police
cooperation most applicant countries seemed at the beginning of 2002
to be well under way to fully align their legislation with the EU acquis.
This process has been made easier by the general overhaul of police leg-
islation and organisation all applicant countries went through after the
transition. Most of the candidate countries have set up national criminal
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police centres with specific legal competences for the fight against
organised crime. Examples are the Polish Central Bureau for
Investigation set up in 2000, the Czech National Police Criminal Office
established in January 2001 and the new Slovenian Criminal
Investigation Police Directorate. Much progress has also been made con-
cerning the formal establishment of the national law enforcement con-
tact points which are of crucial importance to effective police
cooperation in the fight against organised crime. Examples are the
International Law Enforcement Cooperation Centre created by Hungary
in 1999 and the Slovak Office for International Police Cooperation
established in January 2001. Hungary has even adopted a separate law
on the establishment of a special Coordination Centre against
Organised Crime. Yet some major deficits in alignment persist. Most of
the applicant countries still have, for example, to bring their national
provisions on hot pursuit and cross-border surveillance operations into
line with the important Schengen acquis in this area. The same applies
to a large extent to EU framework provisions on the exchange of liaison
officers. Another area where there is still a considerable degree of leg-
islative diversity is that of data protection where the EU acquis has
become quite demanding, especially with regard to participation in
Europol. Several applicant countries still lack comprehensive legislation
on the independence of the data protection supervisory authority and
the respect for the data protection rights of the individual which will
reduce their chances to enter into effective cooperation with Europol as
well as national police forces in the current Member States. Yet others
have adopted the necessary legislation and procedures which have, for
instance, enabled Poland and Slovenia to sign in October 2001
Association Agreements with Europol which allow their law enforce-
ment authorities to have access to certain criminal intelligence informa-
tion held by current Member States.21 While the candidate countries are
catching up fast on the EU legal acquis in matters of police cooperation
in the fight against organised crime it should be noted that in this area
as well relevant legislation has in most cases only be adopted very
recently, or is still in the process of being prepared, which may limit
implementation capabilities at the time of accession.

Judicial cooperation in criminal matters and the fight against organised crime.
Effective judicial cooperation in criminal matters is to a considerable
extent dependent upon the compatibility of relevant provisions in
penal codes and codes of criminal procedure. The major reforms of the
national codes after the end of the communist systems in the 1990s
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have considerably increased their compatibility with the EU acquis in
the judicial cooperation sphere. Problems persist, however, on a number
of specific substantive and procedural issues of judicial cooperation such
as the existence of major gaps in several of the candidate countries in
the legal provisions relating to direct contacts with foreign judicial
authorities for the purposes of mutual assistance in criminal matters and
extradition procedures. In the case more specifically of the fight against
organised crime, Latvia, the Czech Republic and Slovakia, for example,
at the beginning of 2002 still needed to align basic definitions of their
legislation with the December 1998 EU Joint Action making it a criminal
offence to participate in a criminal organisation. Most of the applicant
countries have ratified or at least signed most of the relevant Council of
Europe Conventions forming part of the EU acquis such as the European
Convention on Extradition and the European Convention on Mutual
Legal Assistance. There are some notable exceptions, however. Poland,
for instance, has not yet acceded to the 1972 Council of Europe
Convention on the Transfer of Proceedings in Criminal Matters, nor the
Czech Republic and Latvia to the European Convention on the
International Validity of Criminal Judgments. Of crucial importance for
the effectiveness of judicial cooperation in the fight against organised
crime is legislation against money laundering. In this area the applicant
countries have all adopted basic legal instruments but in some the
process of falling into line with the EU acquis is not yet completed.
Whereas all necessary instruments are in place, for instance, in Slovenia,
the Czech Republic still lacks an adequate definition of money launder-
ing in the Penal Code and Romania still needs to introduce major
changes to national legislation and has not yet ratified the Council of
Europe Convention on Laundering, Search, Seizure and the Confiscation
of the Proceeds from Crime. In some cases, such as Estonia, Hungary and
Slovakia, relevant legislative changes were only introduced or even only
submitted to Parliament during 2001 which will give the judiciary and
police forces little time to adapt to the new legislation before accession.
The EU has been putting considerable pressure on the candidate coun-
tries to strengthen their legislative basis for the fight against corruption,
which is seen as an essential element in the fight against organised
crime. Whereas in some candidate countries, such as Estonia and the
Czech Republic, nearly all of the relevant EU-compatible legislation was
in place by the end of 2001, others, such as Latvia and Bulgaria, still
needed to make substantial changes to their legislation. It should also be
noted that some of the candidates had by that time not yet ratified, in
some cases even not yet signed, the Council of Europe Criminal Law
Convention on Corruption or the Council of Europe Civil Law
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Convention on Corruption. The overall picture in the judicial aspects of
the fight against organised crime is therefore still a rather patchy one,
with significant degrees of legislative diversity persisting in certain areas.
This could mean that formal adoption of the acquis will be completed
only very shortly before or upon accession which, again, could increase
implementation problems, as discussed.

The second dimension: diversity in policies

The EU acquis does clearly not (yet) provide for anything which comes
near to a common ‘policy’ on internal security. Yet on the basis of the
existing formal acquis, the Amsterdam reforms, the Vienna Action Plan
and the Tampere decisions, the EU has recently increasingly moved
towards a number of common policy objectives and priorities in these
areas which are part of the ‘political’ acquis the applicant countries will
be expected to take over upon accession. Diversity in this area is much
more fluid and less easy to establish and to measure than in that of the
formal acquis, especially because there are still major divergences in JHA
policies between the current 15 Member States. Yet additional diversity
in policies imported by the next enlargement is quite likely and it could
have implications for the further construction of the AFSJ. Two exam-
ples may demonstrate this point.

The first example is that of external border management. During the
1990s the EU moved more and more towards a tightening of external 
border controls. For some Member States (especially current ‘frontline’
countries like Austria, Germany and Italy) border security through sophis-
ticated and extensive checks is clearly a priority in the JHA area. This will
not necessarily be the same for future new eastern Member States. They
may at the moment give a relatively high political priority to the upgrad-
ing of their eastern border controls because this is part of the conditions
they have to fulfil for EU membership. They clearly also have an interest
of their own in keeping illegal immigration and cross-border crime at
their eastern borders under control. Yet for several of the applicant coun-
tries taking over the EU/Schengen external border regime entails major
costs in the form of a disruption of relations with ethnic minorities on the
other side of the border, political relations with neighbouring countries
and cross-border trade which in several eastern border regions is of con-
siderable economic importance.22At the end of 2001 Poland, for instance,
still raised a number of ‘questions’ about the implementation of the
Schengen acquis at its eastern borders, a clear indication of the Polish 
government’s concerns about the negative impact of the application of
the Schengen regime on economic and political relations with its eastern
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neighbours. A similar case is that of Hungary which in 2001 still had
agreements in place on simplified border crossing with its neighbours that
were clearly not in harmony with the Schengen approach.23 As a result
the full implementation or even further development of the EU/Schengen
external border acquis could become much less of a priority for some of
the new Member States after accession, perhaps even an area where they
would seek a revision of the current acquis against established EU objec-
tives and priorities. Such diversity in fundamental policy orientations
could obviously lead to major tensions in the Council.

The second example is that of the fight against money laundering.
Measures against money laundering have become a core area of EU policy
in the fight against organised crime, and ranks high on the current
Member States’ agenda, as was again confirmed by the Conclusions of the
Tampere European Council. The applicant countries have been left in no
doubt about the importance the EU attaches to uniform and efficient
measures against money laundering and – as pointed out above – have
already adopted a number of basic legal instruments in line with the EU
acquis. Yet the perspective of applicant countries of this area as a policy
priority is not the same. One reason for that is that all the applicant coun-
tries are for their economic development heavily dependent on the influx
of foreign capital. A very strict application (or even further tightening) of
the rules against money laundering could have (or be perceived to have)
a dampening effect on the inflow of capital, and the prospective new
Member States could well take the view that they can less afford this sort
of restriction than can the fully developed economies of the current
Member States. Another reason is that the full implementation of the EU’s
acquis and objectives in this area requires quite considerable financial and
administrative efforts (for the setting up of a special agency to monitor
financial operations, for instance) which the applicant countries with
their huge needs in other areas might prefer to reduce or postpone as far
as possible. For both reasons the priorities of at least some of the applicant
countries in this area, as well as in the fight against organised crime in
general, could be quite different. The result would be a new case of policy
diversity which – after accession – would clearly have implications for the
EU’s decision-making capacity in this area.

The third dimension: organisational diversity

Organisational diversity has to be regarded as a serious issue for the
enlargement of the AFSJ because the implementation of common prin-
ciples, measures and standards of cooperation is in need of a minimum
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of compatibility and interoperability between national institutions and
structures. Since the first half of the 1990s the quickening pace of inte-
gration in justice and home affairs has led not only to the creation of a
number of new cooperation structures at the European level – such as
Europol and Eurojust – but also to important organisational changes in
the administrative, policing, border control and judicial structures of the
current EU Member States. These have involved – and continue to
involve – mainly restructuring in ministries, the creation of special units
and contact points in police forces, border guards and the judicial admin-
istration as well as the creation of better supporting structures for judicial
and police liaison officers – all this in order to facilitate effective cooper-
ation in the different JHA areas. The applicant countries face the double
challenge of still having to complete the process of reforming their law
enforcement and judicial structures and to make further specific organi-
sational adjustments required by the EU acquis. Substantial differences
between institutions and structures in the current EU Member States,
whose compatibility and interoperability have increased during the
1990s, and those of the applicant countries could seriously reduce the
latters’ capacity to effectively implement the EU acquis after accession.
Major diversity continues to exist primarily in four areas.

Organisational structures in the area of immigration. While most candi-
date countries have gone through extensive structural changes in the
management of migration, including the introduction of computerised
databases on aliens, unclear competence demarcation lines, and inade-
quate cooperation between administrative and security authorities at
the central and local level tend to reduce the effectiveness of the imple-
mentation of key legislation on immigration issues. Some countries,
such as Romania, have not yet made all necessary changes to effectively
manage applications for the issuing of residence permits or visa through
consular or diplomatic representations in third countries. Understaffing
of the relevant units within ministries and deficits in the organisation of
the border guards is a serious structural problem in some applicant
countries. The change of organisational structures in all these areas
requires not only further legislation, additional restructuring and new
approaches to interservice cooperation but also a considerable financial
effort – including on training and equipment – which some applicant
countries may be unable to afford in time before accession.

Border guard organisation. In most of the applicant countries external
border controls were in the past largely a matter for the armed forces.
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This led to a border control system based on regular army patrols, watch-
towers and ‘heavy units’ in reserve positions in the rear. None of these
elements fits with the Schengen external border control regime which is
based on specially organised and trained border police units under full
control by the ministries of interior, and relies heavily on highly trained
mobile units with sophisticated technical equipment and modern con-
trol techniques such as ‘risk-profiling’ and ‘risk-testing’. Although most
applicant countries have by now made the transition towards a profes-
sional non-military border guard, staff shortages, insufficient training
and equipment problems still keep some elements of the old military
border control system in being, including, as in the case of Bulgaria and
Romania, the occasional use of troops for border duties. Understaffing
because of recruitment problems and financial difficulties is a serious
problem in several of the candidates. In both Hungary and Poland, for
instance, actual staff numbers of the border guards in 2001 fell around
30 per cent short of the official target numbers. Rises in pay can increase
the attractiveness of serving as a border guard (and reduce the risk of
corruption) but then generate additional financial pressures, which then
often reduce the numbers of posts actually made available, as was the
case in Poland in 2000 when wages were raised by 20 per cent.24 In the
Czech Republic the absence of resources for paying overtime meant in
2001 that control posts were understaffed at weekends and on holidays.
Border surveillance is carried out by police units which are not always
adequately trained for this duty. Even those applicant countries which
have made much progress towards the creation of professional modern
border guards, such as Estonia, Hungary and Poland, still have consider-
able structural problems as regards the effective interaction between bor-
der guards, police forces and customs authorities which is crucial for an
effective border management according to the Schengen standards. The
applicant countries also still have to struggle with rivalries between mil-
itary and civilian structures in the control of external borders. An addi-
tional structural problem is posed by the fact that as a result of accession
most of the applicant countries will have to shift the bulk of their bor-
der control operations from their traditionally strongly guarded western
borders to their eastern or south-eastern borders to which much less
attention had been paid in the past. In Poland, for instance, the border
infrastructure in the sectors bordering the former socialist ‘brother
states’ is in many parts still severely underdeveloped and will require
massive investments to be fully upgraded to the Schengen standards.
The shift of material and personnel from Poland’s western to eastern or
south-eastern border has been accelerated by a new ambitious Border
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Management Strategy which was adopted in March 200025 but during
2001 serious financial shortfalls became apparent. During 2001 most of
the candidate countries adopted special Schengen action plans which
also provide for further organisational and structural improvements but
these are unlikely to be effectively implemented before accession.

Organisation of police forces. Police forces in all the applicant countries
have gone through several rounds of reform and adjustment during the
1990s. While these have generally helped to modernise policing struc-
tures and to put clear blue water between today’s forces and their tainted
past under the communist regimes, numerous reorganisations and fre-
quent changes in senior positions have also created a certain instability
and disorientation in many forces. This applies in particular to Estonia
and Slovakia, but the problem also exists in other applicant countries. As
was recognised in a Polish Government Report on the Security Situation
of May 2000, Polish police forces suffer from particularly complicated
organisation, lack of interforce coordination and inadequate manage-
ment structures which are an important factor of operational ineffi-
ciency and staff demoralisation. In many candidate countries the
reorganisation process is not yet completed. Further structural problems
include a shortage of experienced senior officers due to the dismissal of
officers with a questionable political past, and major recruitment prob-
lems because of relatively low salaries and the better pay in private secu-
rity services. In several cases – including Hungary which otherwise has
made much progress in the reorganisation of its police forces – there is
still a considerable lack of effective interservice coordination in the fight
against organised crime and money laundering. In Slovakia communi-
cation and coordination between police officers and investigators is
overly complicated and ineffective, causing frustration and loss of evi-
dence.26 As regards the internal structures required for integration into
the EU police cooperation networks and structures, the applicant coun-
tries are only introducing these at a relatively slow pace. The Slovenian
government, for instance, has announced that some of the necessary
steps such as the creation of the national Europol unit (which will pro-
vide liaison officers) and the unit for monitoring the implementation of
Schengen provisions will only be implemented upon accession. The
later these organisational changes are introduced, however, the less likely
they are to work effectively immediately after accession. Problems per-
sist also in the organisation of the data protection authorities which 
are of central importance for the participation in Europol and other
computerised EU cooperation networks.
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Organisation of the judiciary. A functioning and independent judiciary
is not only a precondition for effective participation in central parts of
the EU JHA acquis but also part of the conditions that the applicant
countries have to satisfy in order to fulfil the Copenhagen political cri-
terion of the ‘rule of law’. Since the Helsinki European Council of
December 1999 all East European applicant countries are considered to
have met the ‘rule of law’ criterion but there are still considerable prob-
lems as regards their judicial systems. In the case of Slovakia there is no
effective self-government of the courts because of a high degree of sub-
ordination to the Minister of Justice, and the procedures concerning the
selection of judges are not sufficiently protected against government
influence. A common problem is the overburdening of the judicial sys-
tem in the applicant countries, owing to lack of staff, inefficient proce-
dures and the unavailability in several applicant countries of alternative
methods of dispute settlement (such as arbitration, mediation and rec-
onciliation). This has led to major backlogs – in Poland 1.81 million
cases in 200027 – and in some cases (like in the Czech Republic) to
unpredictable and divergent judicial decisions. Since large numbers of
the senior judges were removed from office following the transition all
applicant countries also have difficulties with insufficient experience of
mostly young judges. These judges are not only often poorly trained – in
Bulgaria, for instance, no systematic training at all was available in
200128 – but also often have insufficient time to concentrate on their
main tasks because of the lack of administrative supporting staff and
modern technological facilities. A further problem is corruption in the
judicial system, which flourishes under the impact of inadequate sur-
veillance and low pay. Still in 2000 a government-commissioned survey
in Slovakia reported that 20 per cent of the parties involved in court pro-
ceedings experienced corrupt behaviour by judges.29 Shortcomings have
also been reported in terms of non-execution of sentences because of
weaknesses in the organisation of the judiciary (Slovenia), deficits in
fact/evidence-finding (Hungary) and absence of regular publication of
case law (Czech Republic), and serious problems with the quality of
judgments at lowest-level courts (Estonia). Some countries, however,
have already introduced substantial changes, such as Poland with its
introduction since January 2000 of up to 200 civil–criminal chambers
competent for petty cases and a simplification of procedures in civil
matters. Further reforms are under way in all applicant countries: in
Hungary, for instance, the introduction of a new tier of appeal courts at
the regional level until 2003, and in Estonia a projected fundamental
court reform to be completed by 2003. Yet because of their considerable
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financial, administrative and training implications the ambitious organ-
isational reforms introduced or under way could still take many more
years to be effectively implemented. As experience in current Member
States has shown, new judiciary structures which are put into place 
normally need considerably more time before they work satisfactorily.

The fourth dimension: diversity in implementation

Diversity in implementation is likely to be the biggest challenge of the
enlargement process in the JHA areas. The applicant may well be able to
bring all their legislation into line with the EU acquis until accession;
they may even fully align their policy objectives with those of the EU
and be able to achieve substantial progress with their institutional and
structural reforms. Yet all this will not be enough to ensure the effective
practical implementation of the EU acquis which requires extensive
training, high standards and consistency in the application of rules and
procedures, an adequate technical infrastructure and vigorous action
against specific dangers such as corruption and violation of data protec-
tion rules. The EU acquis, as it has been transmitted to the applicant
countries, is much more precise on required legislative and organisa-
tional changes than on practical implementation standards where much
more space is given for interpretation. The current EU Member States –
and among those especially several Schengen members – have become
increasingly concerned about this problem area of the enlargement
process, accusing the European Commission even of focusing too much,
in its regular reports on the progress made by the applicant countries, on
formal legislative and organisational elements. Concerns over the appli-
cant’s potential implementation deficits were actually the main reason
for the establishment by the Council on 29 June 1998 of a special mech-
anism for the collective evaluation of the enactment, application and
effective implementation by the applicant countries of the EU JHA
acquis.30 Major diversity in implementation standards and capabilities
could indeed seriously affect the functioning of core elements of the
AFSJ after enlargement, and relatively high degrees of such diversity can
be identified in all JHA areas.

The fight against illegal immigration. In this area a strict and consistent
application of legislation and established procedures is of paramount
importance. Yet even those applicant countries which have made con-
siderable progress with aligning their legislation with the EU acquis still
have considerable difficulties with effective implementation. In the
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Czech Republic, for instance, there is evidence for a lack of consistency
in the application of rules on entry, expulsion and residence as well as
fines. This seems partially due to technical problems (such as lack of
detention centres for deportees and adequate data collection and com-
munication facilities) but partly also to politically and economically
motivated concessions to ‘neighbourliness’. In both Hungary and
Poland similar concessions to nationals from neighbouring countries
have been reported, and in Poland there are also serious shortcomings in
the implementation of deportation and expulsion orders. So far the
readmission policies of all applicant countries are mainly focused on
readmission to neighbouring countries. Expulsions towards remote
countries of origin, which are a standard practice in the EU/Schengen
context, are in many cases not implemented. Even as regards expulsion
to neighbouring countries major weaknesses continue to exist. Estonia,
for instance, still had difficulties in 2001 in preventing expelled third-
country nationals from re-entering its territory from neighbouring re-
admission countries. Of considerable importance in the EU approach
towards the fight against illegal immigration are measures against illegal
employment which is one of the primary ‘pull factors’ of illegal immi-
gration. All of the applicant countries have some legislation against ille-
gal employment in place, but in nearly all cases this legislation is not
effectively implemented. In Slovenia, for instance, employment inspec-
tion is weakly developed, police and judicial authorities seem to give
only low priority to the fight against illegal employment and some of
the tougher sanctions that would be possible under the Criminal Code
are apparently not imposed. In Hungary immigrants seem able to find
work without permits quite easily, and the relatively low fines imposed
on employers seem to have little deterrent effect. Several of the candi-
date countries also have still to improve the security features of pass-
ports and visas (for example, through the introduction of holograms).
The upgrading of enforcement practices and special measures such as
increasing document security will all require considerable investment
by the applicant countries, some of which do not currently treat them as
a priority. If these steps are taken only very close to the date of accession,
however, lack of experience and training may reduce their effectiveness
well beyond the time of accession. It should be noted that diversity in
implementation standards as regards the fight against illegal immigra-
tion has given rise to particular concerns in some of the current Member
States because the final destination of large numbers of immigrants
entering the applicant countries illegally tends to be a current EU
Member State.
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External border controls. Of crucial importance for the functioning of
the Schengen system is an equal degree of control at external borders and
the carrying out of these controls in accordance with uniform princi-
ples.31 Whereas some countries – such as Estonia and Slovenia – have
made considerable progress with the adoption of EU/Schengen border
control practices others still have to overcome serious deficits. In Poland,
for instance, the units in charge of the control of border crossings and
those patrolling the ‘green borders’ are organisationally separated and
operate alongside each other with only limited coordination and com-
munication, a fact which is easily exploited by smugglers. This is far from
being only a marginal issue as the smuggling of alcohol and cigarettes
across borders is prompting the growth of organised crime.32 Whereas
Hungary has recently made much progress with upgrading its equipment
in line with Schengen standards (as regards the use of heat-seeking cam-
eras, for instance) green border surveillance in the Czech and Slovak
Republics continues to be weakened by the lack of helicopters and means
of technical surveillance as well as the inadequate equipment of mobile
patrol units. ‘All-weather’ night and day observation, as required by the
Schengen standards, can therefore not be guaranteed. Several of the can-
didates’ border guards still lacked, in 2001, computerised central data
search systems, and only a small minority of the border crossing points
had on-line connections with other law-enforcement agencies. These
deficits in computerised infrastructure constitute a serious obstacle to
their participation in the SIS. Interagency cooperation (with customs
authorities, police) on border control issues – an important element in
the EU/Schengen acquis – is in many cases poor and often affected by an
unclear differentiation of tasks. The effectiveness of the border guards’
work suffers in all applicant countries from a lack of systematic training
in modern control and search techniques, such as ‘risk-profiling’ and
‘risk-testing’. In both Romania and Bulgaria the training of the border
police forces is still to a great extent based on traditional army training
models. Cross-border cooperation with neighbouring countries –
another important element of the EU/Schengen border regime – varies
considerably, depending on political factors and the willingness of local
units to engage in such cooperation. A particular problem – which might
however be resolved if Slovakia joined the EU at the same time 
as the Czech Republic – is the Czech–Slovak border which the Czech
authorities – for understandable political and economic reasons – are
reluctant to treat as an external one. There is only limited patrolling and
considerable laxness in controls at crossing points, and the Czech–Slovak
border has become a major thoroughfare for illegal migration. Observers
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from current EU Member States have also expressed concern over
lenient controls at the Hungarian–Romanian and Polish–Ukrainian bor-
ders which can also be explained by specific political (ethnic minorities)
and economic (important cross-border trade) reasons.

Police cooperation and the fight against organised crime. Diversity in
implementation standards in the area of police cooperation is to a con-
siderable extent caused by the unresolved organisational problems of
the applicant countries’ police forces, which have been mentioned ear-
lier. Frequent shake-ups in structures and senior positions, low pay and
poor working conditions tend to demoralise staff and to increase recruit-
ment problems, which in turn reduce the effectiveness of policing work.
Salaries and working conditions are, of course, not a formal part of the
EU JHA acquis. Yet adequate and timely pay of police officers is of major
importance in the fight against bribery and corruption. Practitioners in
current EU Member States’ ministries have also expressed concern about
organisational changes in the candidate countries (adding ‘new boxes’
to organisational charts) not matched by the allocation of sufficiently
experienced staff, adequate resources and effective management.
International cooperation with other European police forces is often
hampered by a unclear division of competences and even competition
between national law enforcement agencies, as well as the lack of for-
eign language skills. The Czech Republic has been experiencing serious
problems in this respect and responded to them with the establishment
of a coordinating National Police Criminal Office in January 2001. Yet
the build-up of a culture of interservice cooperation takes time. The
effectiveness of national contact points and liaison officers – once
inserted into the EU networks – could be seriously reduced by a high
degree of diversity in management techniques, procedures and working
standards. This applies in particular to Romania, where at the end of
2001 the demilitarisation of police forces was still far from complete.
Training is another crucial issue. Although all applicant countries have
improved their training programmes, both experience and specialised
training are generally lacking as regards new types of crime which are of
growing importance for organised crime such as money laundering,
intellectual piracy and high-tech crime. Diversity of implementation
capabilities caused by a combination of lack of training, resources and
equipment could have particularly negative consequences in an area
such as police cooperation in the fight against economic crime, where
the ongoing liberalisation process in the applicant countries creates new
opportunities for crime. Several applicant countries, such as Latvia and
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Poland, have been very slow in reacting to significant increases in the
number of economic crime cases which are in many cases linked to
organised crime. In the area of data protection – crucial for EU police
cooperation – a relatively late adoption of the necessary legislation (see
above) and organisational structures could result in a lack of adequate
experience and established confidentiality working standards at the
time of accession, and a correspondingly high degree of diversity in the
application of the EU’s data-protection acquis. Finally, deficits in essen-
tial equipment have to be mentioned as a major source of diversity in
implementation. By the end of 2001, for instance, Lithuania was still
lacking an integrated computerised network between the central police
administration and regional commissariats.33 Some of the applicant
countries have made much more progress with the introduction of com-
puterised police search systems and other modern equipment, but major
deficiencies continue to exist in all of them. Even those which are more
advanced have to struggle with different stages of progress in individual
areas. In Hungary, for instance, all major police offices are now linked by
a computer system but the effectiveness of this system is reduced by the
lack of a uniform digital data network, which is due to a particularly
complicated system of document classification. Many of these sources of
diversity in the implementation of police cooperation standards, taken
individually, may not appear formidable, but taken together they con-
stitute a formidable challenge for the applicant countries as regards
management, organisation, funding and training. It should be added
that adaptation in the applicant countries’ police forces is not made eas-
ier by the fact that there is no common EU model of policing, and that
British, French and German pre-accession advisers on policing methods
often compete in trying to implant their own respective model in the
applicant countries.34

Judicial cooperation in criminal matters and the fight against organised crime.
In this area the implementation is primarily affected by diversity in 
the application of established procedures. Judicial cooperation of cur-
rent EU Member States with Hungary, for instance, has been occasion-
ally affected by difficulties in areas such as the service of documents,
taking of evidence and recognition of judicial decisions. Cooperation
with several of the candidate countries continues to encounter problems
because of the slowness of judicial procedures, the lack of specialised
knowledge and language skills among the mostly younger judges, and
weaknesses in the quality of application of procedural rules. Courts in
the Czech Republic, for instance, were in 2001 reported as still having
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serious difficulties with handling complex cases of economic crime,
including money laundering and organised crime.35 Language prob-
lems, lengthy procedures and delays in returning official documents
affect current judicial cooperation with most of the applicant countries
and are, for instance, a major problem in Bulgaria.36 The delays and
weaknesses in procedures of cooperation are partly to be explained by
the organisational weaknesses of the judiciary (see above), insufficient
manpower and bureaucratic obstacles, but they are also caused by lack
of adequate training of judges and officials in the specificities of inter-
national cooperation. Although more difficult to establish and measure,
different attitudes within ministries and the judiciary are also a source of
diversity. Practitioners from current EU Member States have also
reported considerable variations in the willingness of authorities in the
applicant countries to cooperate effectively on extradition issues and
other matters of legal assistance. Considerable diversity also exists as
regards participation in judicial cooperation networks. Whereas Slovenia,
for instance, participates very actively in the exchange of liaison magis-
trates with special expertise in judicial cooperation with EU Member
States, this is far from being the case with several other of the candidate
countries. The postponement of moves towards greater involvement in
those judicial cooperation structures which are already now open to
applicant countries could result in insufficient expertise at the time of
accession which in turn increases the risks of diversity after accession.

EU responses to the challenge of enlarging the Area of
Freedom, Security and Justice

Instruments and strategies for reducing 
enlargement-related diversity

The various degrees of diversity on the legislative, political, organisa-
tional and implementation sides mentioned above clearly pose a major
challenge to the coherence and effectiveness of the EU as an ‘area of
security’. Although the extent of the challenges of enlargement in jus-
tice and home affairs had already become fairly clear after the submis-
sion of the Langdon Report to the European Commission in October
1995,37 and although the ‘structured dialogues’ with the applicant
countries had led to little progress in this area, it was not until 1997 that
the EU took the first substantial action on pre-accession help through a
major reorientation of the PHARE programme. Since then a range of
instruments aimed at reducing diversity have been adapted or newly
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introduced. They and their respective problems can be summarised as
follows.

Monitoring instruments. Monitoring and evaluation of the applicant
countries is obviously crucial to the identification of diversity problems
and as a basis for EU pre-accession action and positions in the accession
negotiations. The most sophisticated of the existing evaluation mecha-
nisms is the already mentioned ‘collective evaluation’ mechanism of the
Council set up in 1998. It allows the Council to identify major problems
of diversity especially in the areas of implementation and organisational
structures. The ‘Regular Reports’ of the European Commission focus, as
their title indicates, slightly more on the progress made by the applicant
countries during the last year. In addition, the Commission operates a
PHARE programme financed system of ‘Assessment Missions’ in the JHA
fields. These missions consist of small teams of experts from some of the
Member States, and Commission officials who provide detailed reports
of progress made and persisting deficits which are also passed on for
comments to the authorities of the evaluated country.

These monitoring instruments also, however, have their shortcomings.
The ‘collective evaluation’ of the Council tends to focus on current
deficits of the applicant countries without assessing their potential
capacity to reduce diversity before accession. Drafting the confidential
evaluation reports is a time-consuming process involving the piecing
together of information from various Member States and other sources,
and several rounds of discussion in the relevant Council working group.
Inevitably part of the information on which the ‘collective evaluation’
reports are based is therefore outdated by several months – in some cases
over a year – by the time it is formally submitted to the Council, making
them a far from ideal base for decision-making. It should also be added
that the reports fail to provide any recommendations on ways and 
priorities for reducing the existing diversity. There is as yet little cross-
fertilisation between the collective evaluation and the design and imple-
mentation of EU pre-accession aid measures. Although the Commission
Regular Reports have become more detailed on JHA issues since 1999,
their coverage of key issues is still uneven and often lacking depth on
implementation capability problems. The tone has become more critical,
but the applicant countries are in many cases not given precise points on
which to act. The reports of the Assessment Missions are more useful in
this respect but they are only drawn up at relatively long intervals. In the
case of the Slovak Republic, for instance, the first Assessment Mission was
carried out in 1998 but the second only in 2001.
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Pre-accession aid instruments. These include measures under the PHARE
programme and specific third-pillar JHA programmes such as GROTIUS,
OISIN and FALCONE. These aid instruments have so far focused on the
transfer of expertise, specific training measures and – to a lesser extent –
help with the upgrading of technical equipment. In 2000 the Council
also enabled the European Monitoring Centre for Drugs and Drug
Addiction (EMCDDA) to transfer its know-how to applicant countries.38

The pre-accession aid instruments, to which from 1997 to 2001 a total
of 541 million euros under the PHARE programme were allocated,39 are
in general highly appreciated by the applicant countries – especially as
regards know-how transfer – and are making a substantial contribution
to the applicant countries’ understanding of what will be required from
them on the organisational and implementation side. Of particular use
have been the PHARE supported bilateral ‘twinning arrangements’
between ministries of current Member States and the candidate coun-
tries. These include the delegation for a minimum of 12 months of
police officers and other practitioners as ‘pre-accession’ advisers to the
respective partner applicant countries, a detailed work programme of
training events and missions of other specialists.

Although considerably extended since the end of the 1990s the set of
pre-accession aid instruments suffers from a number of weaknesses: The
use of these instruments is not embedded in an effective overall strategy,
so that measures often respond more to fragmented interests of the 
individual applicant countries than to overall cross-country priorities.
Under the PHARE programme the EU has, for instance, provided Hungary
with considerable aid for the upgrading of border-post electronic data
networks, yet for reasons of different priorities and shortages of available
funds this has not been extended to all other candidate countries. EU
measures are also often badly coordinated with bilateral aid measures
provided by individual Member States. The quite considerable bilateral
aid provided by Germany to Poland for the upgrading of its external
border control capabilities, for instance, has not been effectively
embedded in and coordinated with EU pre-accession aid. Much of the
PHARE funds used in the JHA area goes into internal market-related
reforms of the administrative and judicial systems rather than being
focused on specific JHA diversity problems. The effectiveness of the
third-pillar programmes also suffers from relatively small budgets. The
same applies to the PHARE Horizontal Programme Justice, and Home
Affairs, which was equipped with a budget of only 10 million euros for
the period 1999–2002.40
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Instruments of pre-accession association. The earlier that applicant coun-
tries can gain practical experience in the functioning of EU institutions
and procedures the easier it becomes for them to adapt their own struc-
tures and procedures in view of a more effective participation from the
time of accession. Instruments of pre-accession association have so far
included improved information of the applicants about EU decision-
making in JHA matters at senior official level and their part-involvement
in a number of specialised bodies like CIREA (asylum), CIREFI (immigra-
tion) and PAPEG (organised crime). As regards Europol, the green light
was given by the JHA Council in 2001 for the negotiation by the
Director of Europol of association agreements with Estonia, Hungary,
Poland and Slovenia. These were approved by the Council in September
and signed by the Director of Europol in October 2001 and provide for
the exchange of information and intelligence, including also certain
types of personal data, and for the posting of liaison officers from the
applicant countries to Europol. The Council Decision of 22 December
2000 establishing the European Police College (CEPOL)41 also empha-
sised the need for CEPOL to develop quickly a relationship with
national training institutes in applicant countries with a view to prepar-
ing the applicants’ police forces for effective participation in EU police
cooperation. The CEPOL work programme for 2002 indeed contains a
first series of courses specifically designed for senior police officers from
candidate countries.42 There have also been several joint meetings with
the ministers of the candidate countries on the occasion of JHA Council
meetings such as, for example, on 16 March 2001 when ministers from
both sides discussed cooperation in the fight against organised crime
with a particular focus on trafficking in human beings.

One has to be aware, however, that concerns about the applicant
countries’ security deficits seriously limit the extent of current forms of
association. The applicant countries are in fact kept outside of all more
operational elements of EU cooperation, mainly because of concerns
over data protection and corruption. This limits learning effects and
causes frustration on the side of participants from the applicant coun-
tries. Differentiation between candidate countries as regards the degree
of association – such as the initial priority given to the association of
Hungary and Poland with Europol – also tends to create tensions over
what is perceived as unequal treatment.

The 1998 Pre-Accession Pact on Organised Crime.43 This is a so far unique
multidisciplinary instrument of cooperation in the area of the fight
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against organised crime which is aimed at transferring both know-how
and EU implementation standards to the applicant countries in order to
reduce potential diversity in implementation problems after accession.
Under the terms of the Pact the EU-15 and the applicants have agreed to
develop, with the assistance of Europol, a common annual strategy in
order to identify the most significant common threats in relation to
organised crime, increased exchange of law-enforcement intelligence
and mutual practical support as regards training and equipment assis-
tance, joint investigative activities and special operations, facilitating
trans-boundary law enforcement cooperation and judicial cooperation,
and mutual exchange of law enforcement officers and judicial authori-
ties for traineeships. The applicant countries have also undertaken 
to engage in further institutional adaptation to the EU acquis and to 
step up preparations for their accession to the Europol Convention. 
It has on the whole proved to be useful and could serve as a model for
pre-accession pacts in other sensitive areas such as asylum or illegal
immigration.

This instrument has its limitations too. The Pre-Accession Pact covers
only the fight against organised crime, establishes not enough bridges to
judicial cooperation and other organised crime-relevant cooperation
areas – such as, for instance, the fight against illegal immigration – and
suffers from a lack of specific funding instruments. Meetings under the
Pre-Accession Pact have also tended to take place only at relatively long
intervals.

The accession negotiations. These can also be regarded as an instrument
in the sense that the EU uses the negotiations to put pressure on the
applicant countries not to relent in their efforts of adoption of the EU
JHA acquis. The EU has not offered any derogations or transitional peri-
ods, and there have been only thinly veiled threats that failure to 
comply with the entire JHA acquis could delay accession.

Yet the usefulness of the accession negotiations as an instrument for a
‘bringing into line’ of the candidates should not be overestimated. The
accession negotiations are focused more on the adoption of the formal
legal acquis than on the implementation problems, which are much
more difficult to assess and to negotiate on. This encourages applicant
countries to concentrate on satisfying the EU’s formal acquis demands
rather than effective implementation capabilities and mechanisms. The
EU’s insistence on implementation capabilities is often seen as a very
imprecise criterion which can be softened or toughened rather arbitrar-
ily, and some candidate countries have complained that it is not 
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altogether clear to them what the EU is expecting from them in certain
areas. The threat of delaying accession over deficits in the JHA area –
although still invoked by some of the Schengen members – has become
less and less credible, as the political cost of such a step would clearly be
very high, especially following the general progress made by the appli-
cant countries, and the prospects that existed for a first major round of
enlargement including up to ten of the CEECs as early as 2004 opened
by the Helsinki (1999) and Laeken (2001) European Councils.

The effectiveness of the above instruments depends not only on their
respective strengths and weaknesses but also on their use as part of an
overall approach. The EU has never formally adopted a comprehensive
pre-accession strategy for the JHA areas encompassing all these instru-
ments. On the basis of the large number of Council and Commission
documents adopted on enlargement issues and of the action taken so
far, two basic elements of strategy can be identified: (a) the central objec-
tive remains the full adoption and implementation of the EU/Schengen
acquis by the applicant countries upon accession; (b) this objective is to
be pursued both by putting pressure on the applicant countries (mainly
in the context of the accession negotiations) and a combination of the
main types of instrument mentioned above.

In order to be successful any strategy on enlarging the AFSJ should be
realistic, credible and efficient as regards its instruments. Under each of
these criteria current EU strategy shows certain weaknesses. First, is this
strategy realistic? It seems quite likely that diversity in terms of legisla-
tion will have largely been eliminated upon accession. Because of the
political pressure on the applicants during the negotiations, diversity in
policies will not come fully to bear before accession. Organisational
diversity may also be reduced to a significant extent before accession,
especially if the EU steps up its pre-accession help. Yet the diversity in
implementation capabilities is such that it seems rather unrealistic at
this stage to expect even ‘first wave’ candidate countries – which accord-
ing to the conclusions of the Laeken European Council might comprise
all CEECs with the exception of Bulgaria and Romania – to meet all the
implementation standards applied in the EU/Schengen context.

Second, is this strategy credible? The applicant countries are well aware
that there are differences of position within the EU on the acquis question.
The British Government, for instance, as a non-member of the Schengen
border control system, is well known to favour a more flexible attitude as
regards the adoption of the Schengen standards by the applicant coun-
tries. Even more important is that by the end of 2001 it had become fairly
clear that the Schengen members were not going to lift their current tight

The Challenge of the Eastern Enlargement 153



external border controls towards the new Member States immediately at
the time of accession. This clearly represents a major blow for the appli-
cant countries, and some of their governments continue to insist that they
will be able to meet the entirety of the acquis upon accession so that con-
trols can be lifted. Their citizens may indeed regard the continuation of
internal border controls on persons as a visible sign of continuing exclu-
sion from Western Europe or even as a sign of a ‘second-class member-
ship’, which will not help governments trying to win a referendum on
accession. Yet the de facto acceptance on the EU side of a two-step
approach to enlargement as regards the Schengen border control system
has also taken away some of the pressure on the candidate countries and
has deprived the original ‘maximalist’ strategy of some of its credibility.

Third, is this strategy efficient as regards its means? The problems
indicated above show that there is at least considerable scope for
improvement. Broadly speaking EU pre-accession instruments suffer
from fragmentation, lack of coordination, different approaches of
Member States which result in conflicting signals to the applicants and
underfunding. In many areas there is no effective system of regular re-
targeting, prioritising and target achievement evaluation. Instruments
which have been relatively successful in one area – such as the Pre-
Accession Pact on Organised Crime – are not taken up in other areas.

In the light of the above, the strategy the EU has pursued on enlarging
the AFSJ appears to be lacking in realism, credibility and effectiveness. One
also cannot help getting the impression that while in internal EU 
policy-making internal security concerns have played an increasingly impor-
tant role in shaping the project and agenda of the AFSJ, these concerns
have played a much more limited role in the enlargement process which
has so far been dominated by the big economic, financial and institu-
tional issues. Only on the issue of external border controls has the EU –
under the impact of the Schengen group – adopted a more forceful and
clearly defined position, leaving much of the rest of the acquis of the AFSJ
to fragmented and often underfunded pre-accession measures without a
coherent strategy. This is clearly a surprising picture, as the whole idea of
the EU as an ‘area of security’ could obviously be put into jeopardy by an
enlargement which would increase rather than reduce internal security
risks and generate a new wave of distrust between EU Member States as to
their effective capabilities to live up to the requirements of the AFSJ.

Meeting the challenge: before and after accession

The EU has clearly not taken the challenge of enlargement as seriously
as it should have done in the light of its own ambitions in constructing
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the AFSJ and developing its role as an actor in internal security. Yet it can
still recover some of the lost opportunities and try to transform the risks
into opportunities. The move towards a two-stage approach on the
Schengen acquis represents a first important step in this direction. If
implemented it would have the double advantage of not only tem-
porarily exempting the core of the security zone element of the AFSJ
from the accession process and potentially damaging diversity – which
should satisfy the internal security concerns of current Member States –
but also of reducing the need for a full adoption and full implementa-
tion of all parts of the EU/Schengen acquis from day one of accession.
This would give the new Member States not only more time – which
especially the ‘first wave’ candidates clearly need – but also the opportu-
nity to concentrate their scarce resources more effectively on certain
AFSJ acquis areas before accession and to shift them to other areas after
accession. The EU could then re-target its pre-accession aid measures
accordingly, concentrating its own resources as well on the respective
priority areas. Determining what should belong to the ‘accession’ and
what to the ‘post-accession’ is clearly a crucial issue in this context.44

In July 2001 the European Commission made a first proposal in this
respect which contained a list of provisions of the Schengen acquis
which are directly connected to the abolition of internal border controls
and should therefore, according to the Commission, only be imple-
mented by the candidate countries when internal border controls are
lifted, that is, after the candidates have been declared fully ‘Schengen-
mature’. This list – which was still under discussion in the Council at the
time of writing – included not only acquis relating to border controls
and visas, but also substantial elements of police cooperation and the
SIS.45 As the latter is not only used for controls at borders but has also
become a crucial instrument for internal police activities, this list of
temporary exclusions of candidate countries – which could well become
longer depending on their progress up to accession – would de facto cre-
ate a two-tier zone of internal security. This would clearly not be in line
with the idea of single and coherent AFSJs but it could well be the only
realistic response to the challenge of integrating new countries which
still have some way to go to meet essential implementation capabilities.

Changes of approach should also be considered by the EU as regards
pre-accession aid. The applicant countries should be given access to all
existing training, evaluation and pilot project programmes in the JHA
areas. Having regard to the fact that trafficking in human beings is to a
substantial extent carried out through and in the territories of some 
of the applicant countries, it seems quite extraordinary that they were
not right from the beginning involved in the important EU STOP 
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programme which finances projects in this field. It was only in the con-
text of the informal EU/candidate countries ministerial justice and home
affairs meeting in Brussels on 16 March 2001 that the EU ministers
finally agreed on ‘looking into the possibility of associating the candidate
countries’ with the STOP programme.46 Consideration should also be
given to an upgrading of funding for specific pre-accession aid in the JHA
field. Implementation capabilities of the applicant countries are to a con-
siderable extent dependent on the introduction of modern equipment
such as the computerisation of databases, the establishment of electronic
data links between border posts, consulates and central databases, elec-
tronic fingerprinting devices, infrared and CO2 detectors and technology
for producing counterfeit-proof documents. All this requires consider-
able investment, and most of the candidates – because of their adjust-
ment burdens in other enlargement-relevant areas – are unlikely to come
up with this to the extent required for their effective integration into the
AFSJ. If EU Member States really take the view that insufficient imple-
mentation capability of the new Member States might affect their own
internal security it would seem sensible for them to upgrade funding for
equipment in candidate countries as an investment into the future inter-
nal security of their own citizens. In this context it seems worth men-
tioning also that much of this equipment would need to be acquired in
EU countries so that the funds would to some extent ‘return’ into the EU.

Eastward enlargement will inevitably import additional diversity into
the AFSJ. Substantial diversity continues to exist even among the current
Member States, and the new Member States will add to that. After acces-
sion it will also become more difficult to put effective pressure on new
Member States to further reduce diversity on their side. They will be in a
position either to ‘veto’ EU measures or – in the (so far few) areas provid-
ing for qualified majority voting – participate in blocking minorities.
They are also likely to be less willing to submit to special monitoring pro-
cedures. As a result the management of diversity in the sense of helping
the EU to cope with persisting or even increased levels of diversity may
well become as important as further efforts to reduce it. It seems useful,
therefore, to have a brief look at some of the available instruments.

One ‘classic’ instrument of diversity management and reduction is
majority voting. It allows diversity-related blocking positions to be
bypassed, and diversity reduction to be proceeded with even against
individual national positions. The Treaty of Nice – although declared to
prepare the EU for enlargement – has not brought a major breakthrough
towards majority voting. Pursuant to new Article 67(5) TEC the Council
will be able to decide by qualified majority (under the co-decision 
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procedure) on asylum and refugee policy measures, but only once ‘com-
mon rules and basic principles’ have been adopted by unanimity. Article
67(5) extends majority voting to include judicial cooperation in civil
matters, but with the very substantial exception of family law. In order
to reduce the risk of national ‘vetoes’ it would seem essential to use the
possibility offered by Article 67(2) TEC to pass to qualified majority vot-
ing at the end of the transitional period (May 2004) at least in the com-
munitarised areas – which include border control issues – before the first
accessions take place. Having regard to potentially divergent political
approaches, some of the new Member States may not be supportive of 
a move towards more majority voting in some JHA areas.

Another ‘classic’ instrument for accommodating temporarily 
enlargement-related diversity are transition periods during which 
certain parts of the acquis are not applied to the new Member States. So
far neither have the applicant countries formally asked for such tran-
sition periods in the JHA fields, nor has the EU indicated its willingness
to consider such temporary arrangements. Yet a non-application of the
operational parts of the Schengen acquis to new Member States after
accession could well be regarded as a sort of transitional arrangement,47

although it would be an open-ended one, with the Schengen countries
being unlikely to commit themselves to a certain date for the full inte-
gration of the new Member States.

An instrument of diversity management rather than reduction is the
principle of mutual recognition which was endorsed by the Tampere
European Council as the cornerstone for the further development of
judicial cooperation in civil and criminal matters. Mutual recognition –
successfully applied in the context of the Internal Market – is based on
the acceptance of a significant degree of diversity in the light of the
obvious difficulties and delays resulting from ‘hard’ diversity reduction
through regulation. Yet it is a tool which cannot be applied to all areas
of the AFSJ, and even in the judicial sphere effective EU action is likely
to require a certain degree of harmonisation, such as minimum penal-
ties for certain types of cross-border crime.

One of the most innovative diversity management instruments is
‘closer cooperation’. Introduced by the Treaty of Amsterdam and partly
reformed by the Treaty of Nice,48 which has removed the possibility of
national vetoes against the setting-up of such cooperation frameworks,
it appears very much as a double-edged instrument in the context of
diversity in justice and home affairs. On the one hand, if a group of
Member States is formed which use the institutions, procedures and
legal instruments of the EU to develop a new acquis which applies only
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to those Member States participating, this inevitably introduces a power-
ful new element of diversity into the political and legal system of the EU.
Any potential benefit of the reduction or even elimination of diversity
between some Member States only, and in certain areas only, has as its
negative side the introduction into the EU system of new fault-lines of
exclusion and inclusion and additional elements of fragmentation of the
legal order. ‘Closer cooperation’ as a simple device to accommodate diver-
sity carries a considerable risk of weakening the unity and effectiveness of
the EU’s political and legal system on a lasting basis and should therefore
be avoided. Yet, on the other hand, it has also to be recognised that this
form of differentiation can generate new legislation, mechanisms and
standards which – if developed successfully and later taken on by most or
all of the Member States – can help with both the management and the
reduction of diversity in the EU as a whole. Such ‘vanguard’ or ‘labora-
tory’ closer cooperation could therefore play a useful role if diversity prob-
lems in the context of the eastward enlargement risked paralysing the
further development of the AFSJ. Nothing can prevent a number of
Member States (the minimum will be eight after the entry into force of the
Treaty of Nice) going ahead with, for instance, the harmonisation of leg-
islation relating to the fight against organised crime or the introduction of
common border-guard units with special training for the fight against ille-
gal immigration. It cannot be excluded that some of the old Member
States might set up ‘closer cooperation’ frameworks on certain issues
which some new Member States would find, for whatever reason, uncom-
fortable. Yet in order to avoid unnecessary fragmentation of the AFSJ and
to reduce political tensions it would need to be made sure that such ‘closer
cooperation’ is really only a ‘measure of last resort’ – a condition which
has been toughened by the Treaty of Nice – after all efforts to proceed in
common have failed and there are no lasting exclusion effects.

The question of the EU demanding too much, 
and the issue of trust

Potential post-accession strategies on diversity management and reduc-
tion are largely a matter for speculation at the present stage. The use of
any of the above-mentioned instruments – and possibly a range of oth-
ers – will ultimately depend on the political will of each of the Member
States in the enlarged Union to proceed with deeper integration in the
context of the AFSJ. This political will has never been present to the
same extent and with the same priorities among current Member States;
it is even less likely to be so in an enlarged EU. Yet the very idea of the
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Union as an ‘area of security’ rests on the achievement of a sufficient
degree of convergence and coherence in key areas such as the fight against
organised crime and illegal immigration. This requires a realistic recon-
sideration of the approach to enlargement in the JHA area by both future
and current Member States. The current candidates will have to accept
that the price for non-compliance with the AFSJ acquis is to be exclusion
from it in one or the other form; the current Member States will have to
realise that the new Member States might not for a very long time become
full and reliable partners in the development of the AFSJ if the EU does
not keep up the pressure while at the same time providing much more
substantial help than has been available to the candidates so far.

Some representatives of the candidate countries have complained
about the EU demanding more from them in the JHA area than from
some of the current Member States and that by continuously denounc-
ing illegal immigration, organised crime and corruption problems in the
candidates a false impression is created, as if these problems only existed
in the candidate countries. These reactions are understandable: two of
the current EU Member States, Ireland and the UK, are still not partici-
pating in the Schengen border regime, there are implementation prob-
lems also within the EU, and serious weaknesses, including border
control standards, also exist within the EU and are indeed regularly
identified in the various collective evaluation mechanisms to which the
current Member States are subjecting themselves. Yet all these are not
valid arguments against the EU adopting a tough position on the full
adoption and implementation of the JHA acquis before and after acces-
sion. Internal security with all its corollary elements is an essential pub-
lic good on which the EU, now that it has assumed an increasing role in
this area, has to deliver. Making an effective contribution to safeguard-
ing the security of its citizens is a question of its credibility and legiti-
macy as a political community. A failure of the EU on this account
because of enlargement-related internal security problems could well
cast a shadow over the whole future of the integration process. This
clearly justifies a demanding attitude towards the new Member States
and, in extremis, even a potential delay of the accession of a candidate
not making sufficient efforts to adapt to the requirements of the AFSJ.

One should not underestimate, however, the extent to which the
CEEC candidate countries themselves have an interest in becoming an
effective part of the EU’s emerging internal security zone. Their attrac-
tiveness as target countries for illegal immigration and organised crime –
as a doorstep to Western Europe and the Internal Market – is anyway
likely to rise with accession but could do so even more if they appeared
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a ‘softer’ target because of lower internal security standards and capa-
bilities. The candidates might not like all parts of the JHA acquis and
might take the view that the EU is asking too much from them and pro-
viding not enough help. Yet the national action plans adopted by most
of the candidate countries on the upgrading of border controls, the fight
against illegal immigration problems and measures against corruption
should not be seen only as a response to EU pressure but as an indication
of a growing concern about their own internal security situation which
should make them more inclined to accept certain EU ‘imposed’
approaches and standards than might otherwise be the case.

This chapter may find an appropriate conclusion on the issue of trust.
The progress that the EU has achieved so far as regards cross-border coop-
eration between law enforcement and judicial authorities, and the build-
up of the extensive information exchange mechanisms which are central
to the further development of the internal security element of the AFSJ
has been possible only on the basis of a growing and often not easily
acquired mutual trust in the reliability of partners, the respect of confi-
dentiality rules and the compatibility of basic standards regarding work-
ing procedures and the implementation of common decisions. This trust
has just started to emerge also between law enforcement authorities in
current and future Member States and has made it possible, for example,
to conclude the first association agreements between the candidates and
Europol. However, trust is a precious and fragile commodity. Should the
enlargement lead to the import of too high a degree of diversity in stan-
dards and capabilities this crucial factor of trust could well be eroded. The
result could be protective measures by individual Member States or groups
of Member States which could well endanger both the current structure of
the AFSJ and its further development. On the losing side would be the
European citizen – in both the old and the new Member States – and the
credibility of the European Union as a political community.
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Conclusion

The EU’s emerging role as an internal security actor has been one of the
most notable developments of the past decade. The extraordinary pace
of this development since the early 1990s would have been impossible
without the precursory roles played by the Council of Europe, TREVI and
Schengen. Yet the main impetus for the rapid development has come
from a combination of increasing transnational challenges, a powerful
spillover effect from economic integration, national interests in a
‘Europeanisation’ of certain national problems and the emergence of the
AFSJ as a major political project in its own right with its own legitimising
rationale. These dynamics are likely to continue to drive the Area of
Freedom, Security and Justice forward. The spillover effect from eco-
nomic integration may have already peaked, but the transnational chal-
lenges of organised crime and illegal immigration crime are evolving. 
EU Member States will continue to be confronted with certain national
problems in these areas which they would like to solve, or at least defuse,
by moving them upwards to the European level. Furthermore, the AFSJ 
is generating a dynamic and logic of its own, regularly flagged up by 
the Heads of State and Government, driven forward by a constant flow 
of new legislative initiatives from both capitals and the European
Commission and supported by a variety of monitoring mechanisms.

There can be no doubt that a major breakthrough has been achieved
with the entry into force of the Amsterdam Treaty and the adoption of
the Tampere agenda in 1999. The large number of new initiatives
launched since, and the shift from soft to hard law instruments, justify
the expectation that the AFSJ will become more of a reality over the next
few years. The prioritisation of internal security as an aim of European
integration has been sustained since the Amsterdam Treaty and has led
to the adoption, in a short period of time, of a plethora of measures



aimed at combating organised crime and illegal immigration. These
measures reflect the considerable expansion of EU – and EC – compe-
tence in the field. This covers new areas in existing spheres of compe-
tence (such as the adoption of further EU-wide criminal offences, the
further enhancement of police cooperation and the establishment of
new institutions such as Eurojust in the field of judicial cooperation) as
well as whole new spheres of competence (such as crime prevention)
and principles (such as mutual recognition). The extension and
strengthening of new measures, in particular regarding criminalisation,
is reflected by the taking into account of parallel international initia-
tives in the field and the gradual replacement of Joint Actions adopted
under the rules of the Maastricht Treaty, with more detailed Framework
Decisions. In addition, extensive use is being made of the broad
Amsterdam legal bases, to include a wide range of measures.

These developments link the evolution of an EU model of internal
security governance with the emergence of a ‘European Criminal Law’,
linked with the existence of EU-wide offences, the intensification of
control at both the level of civil society and law enforcement and the
facilitation of judicial cooperation.1 Legitimised through a sustained
securitisation discourse that places the fight against organised crime and
illegal immigration at the very heart of the construction of the AFSJ, the
emergent measures are driven by a quest for ‘efficiency’ in order to
counter what is perceived as a threat. As seen above, this approach may
not only enforce the character of the EU as ‘Fortress Europe’, but, in an
attempt to redraw the balance between freedom and security, may seri-
ously undermine fundamental legal principles and human rights
respected in all EU Member States. This danger is exacerbated by the lack
of legal certainty that this rapid evolution may entail: political pressure
dictates agreement at any price, even with ‘lowest common denomina-
tor’ standards in many cases.

While it is true that this strategy has produced considerable legislative
output, it should be recognised that many differences in both legal cul-
ture and social perception of these phenomena remain among EU
Member States. A recent attempt to supersede such differences has been
the focus on cooperation, rather than harmonisation, highlighted by
the Commission’s push towards the application of the mutual recogni-
tion principle in the field of criminal law. However, unlike the situation
in the internal market, the level of trust required for such a system to
function in this sensitive sphere is much higher and cannot be achieved
without a substantial common legal understanding of the issues at stake.
This entails at least some form of meaningful legal harmonisation,
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which is also essential to determine the remit of bodies such as Europol
and Eurojust.

Some of the remaining difficulties have been brought out – with
remarkable openness – by the Belgian Presidency’s mid-term review
report on the implementation of the Tampere European Council agenda
that was formally adopted by the Laeken European Council on 14–15
December 2001.2 As regards judicial cooperation in criminal matters –
obviously a crucial area for the internal security domain – the report
noted the lack of mutual trust of Member States in their judicial proce-
dures as a serious obstacle to progress on mutual recognition, as well as
a persistent reluctance to change national criminal laws, as an obstacle
to harmonisation. It suggested a number of measures aimed at increas-
ing mutual trust and reaffirmed the need to achieve an approximation
of penal sanctions in the areas of serious crime identified by the
Amsterdam Treaty and the Tampere agenda. The report also indicated
doubts that a genuine European judicial area in criminal matters could
be reached by 2004 without the ‘adoption of more radical institutional
measures’. The use of the term ‘radical’ was fully justified as the
Presidency report suggested the use of either the ‘bridge’ of Article 42
TEU – which allows the transfer of third-pillar matters into the
Community pillar – or that of ‘enhanced cooperation’ if it should prove
impossible to move forward together and simultaneously. It should be
recalled here that the Belgian Presidency did not hesitate in December
2001 to threaten the Italian Government with the use of ‘enhanced
cooperation’ when Italy had blocked agreement on the European Arrest
Warrant. The possibility cannot be excluded that the emerging EU ‘Area
of Security’ will be subject to further differentiation, with corresponding
political as well as legal fragmentation, because of major differences
between national priorities, attitudes and legal systems.

How the EU is going to cope with the challenge of increased diversity
within the AFSJ after enlargement is largely a matter for speculation at
the present stage. The use of any of the above-mentioned instruments –
and possibly a range of others – will ultimately depend on the political
will of each of the Member States in the enlarged Union to proceed with
deeper integration in matters of internal security. This political will has
never been present to the same extent and with the same priorities
among current Member States, and it is even less likely to be so in an
enlarged EU. Yet the very idea of the Union as an ‘area of security’ rests
on the achievement of a sufficient degree of convergence and coherence
in key areas such as the fight against organised crime and illegal immi-
gration, which should exclude ‘flexibility’ options such as ‘enhanced
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cooperation’ as a first choice. What is required is a realistic reconsidera-
tion of the approach to enlargement in the JHA area by both the future
and the current Member States. The current candidates will have to accept
that the price for non-compliance with the AFSJ acquis will be exclusion
from it in one or the other form; the current Member States will have to
realise that the new Member States might not for a very long time become
full and reliable partners in the domain of internal security if the EU does
not keep up the pressure while at the same time providing much more
substantial help than has been available to the candidates so far.

Some aspects of the EU’s development as an internal security actor are
giving rise to concern. One of these is that the push for EU-wide repres-
sive measures – reinforced by 11 September 2001 – has not been accom-
panied by compensating progress towards an EU-wide acknowledgement
of fundamental legal principles, including procedural guarantees, that
have to be respected. The failure to give binding force to measures such
as the Charter of Fundamental Rights is a clear example. While security
is developing as a central EC/EU objective, the protection of the relevant
rights and liberties lies largely with national legal standards and
national courts, which, in view of the limited jurisdiction of the
European Court of Justice in the field, have a pivotal role.3 Such protec-
tion may, however, be inadequate in view of the proliferation of powers
of EU bodies and the exchange of vast volumes of data for police and
judicial cooperation purposes. The express protection and enforcement
at EU level of such principles is essential to counterbalance an uncritical
push towards security and is inextricably linked with the development
of meaningful concepts of freedom and justice in the EU. The consulta-
tion process recently initiated by the Commission on the establishment
of EU procedural safeguards for suspects and defendants in criminal 
proceedings is a welcome step in this direction.

Readjusting the balance between ‘freedom’, ‘security’ and ‘justice’ is
admittedly a difficult task, especially at a time when the devastating ter-
rorist attacks in the United States have demonstrated the extent of the
vulnerability of modern industrialised societies to non-conventional
threats to internal security. Yet concerns over security must be ade-
quately balanced by considerations of freedom and justice if the very
values the EU is based upon – solemnly reconfirmed in the EU’s Charter
of Fundamental Rights – are not to be put at risk. The EU will have to
make sure that the terrorist threat does not lead to ‘security’ considera-
tions overshadowing and dwarfing the two other pillars on which the
AFSJ rests, ‘freedom’ and ‘justice’, because this could question its legiti-
macy more than any problems of decision-making and output.
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While 11 September increases the risks of the security rationale taking
over it also provides some ‘opportunities’, a term one obviously uses
somewhat reluctantly against this background. Quite clearly a major
new impetus has been given to more external action on JHA matters,
with significant measures already adopted as regards cooperation with
the US. The breakthrough on the European arrest warrant could well
pave the way to a much wider application of mutual recognition in judi-
cial cooperation. The shortcomings in terms of decision-making capacity,
which have again become apparent after 11 September, could increase the
willingness to engage in new reforms in the next Intergovernmental
Conference, perhaps even including the controversial issue of more qual-
ified majority voting. A better balance between ambitious objectives and
the institutional capacity to deliver would greatly add to the credibility
of the AFSJ.

Since the Treaty of Amsterdam, the EU has a clear political and legal
mandate to provide European citizens with a ‘high level of safety’4 in the
context of the AFSJ. The increasing importance of the internal security
issue at the national level – the French Presidential elections in April
2001 provided a striking example of this tendency – will no doubt con-
tribute to keep internal security high on the Union’s justice and home
affairs agenda. Yet the Member States have so far remained the primary
providers of internal security to citizens, and this is unlikely to change
over the next few years. Internal security is not only a politically con-
troversial area of policy-making, it is also an issue over which govern-
ments can win and lose elections. As a result EU governments are most
unlikely to deprive themselves – through an effective communitarisa-
tion – of the potential use of internal security instruments for national
political purposes. In the internal security domain, therefore, the EU is
likely to retain a subsidiary level of action, used by the Member States
only if common action is perceived to be more efficient than national
action and/or if they are keen on ‘Europeanising’ an increasingly diffi-
cult national issue in this area. With the cross-border dimension of
internal security risks generally perceived as being on the increase, the
EU’s role in the provision of internal security as an essential public good
is likely to grow, but at least in the foreseeable future Member States will
be wary – also for constitutional reasons – to agree on the transfer of 
significant powers to the European level.

The AFSJ is one of the most ambitious – and innovative – treaty-based
political projects the EU is currently in the process of implementing and
has broader constitutional implications. The increasing role of the EU as
a provider of internal security – a domain traditionally linked to
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national sovereignty – raises important questions on the nature of the
EU polity. It remains to be seen whether the EU is willing and able to
address the consequences of repressive ‘security’ measures by counter-
balancing them with explicit and comprehensive human rights safe-
guards either in the Treaties (which could thus be transformed into a
European Constitution) or in secondary legislation. Whether the AFSJ
will be regarded as a success will thus not only depend on the output in
terms of new legislation, improved cross-border cooperation between
law enforcement authorities and new institutional structures but also –
and perhaps even more – on resolving its problems of balance. Internal
security is likely to remain at the heart of the AFSJ, but it clearly needs
some rebalancing on the side of ‘freedom’ and ‘justice’ as the other two
central aims of the AFSJ. No less important for the further development
of the EU as an actor in the internal security domain is that of a better
balance between the growing agenda and supporting structures of min-
isters and officials meeting behind closed doors in the Council bodies
and the requirements of democracy, judicial control and transparency.
Persisting or even widening problems of parliamentary control, in par-
ticular, would be a cost that even the most effective expansion of EU
action on internal security issues could not justify. Sorting out these
problems of balance will be necessary not only to sustain the so far
extraordinary dynamics of the AFSJ and to give it a more positive, less
restrictive meaning, but also to provide it with the legitimacy and sup-
port by the EU citizens that will be needed to justify and implement the
substantial changes that the development of the AFSJ will mean for 
the internal security and judicial environment in which they live.
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5 The Challenge of the Eastern Enlargement
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(as adopted by Management Committees meeting No. 75 on 10–11
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43. Pre-Accession Pact on Organised Crime between the Member States of the

European Union and the applicant countries […], OJ No. C 220/1 of
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44. See on this question M. Sie Dhian Ho and E. Philippart, ‘JHA and enlarge-
ment: A plea for a core acquis test’, in Challenge Europe, issue 5, Brussels (The
European Policy Centre), October 2001, pp. 39–43.

45. Council document no. 10876/01 of 10.07.2001 (European Commission
Information Note, ‘Schengen and Enlargement’).

46. Europe Bulletin, no. 7925 of 17/03/2001, p. 7.
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48. Articles 40 TEU, 43 TEU and 11 TEC (Treaty of Nice: Articles 40–40b and
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Conclusion

1. On the emergence of European Criminal Law see P.-A. Albrecht and S. Braum
(1999), ‘Deficiencies in the Development of European Criminal Law’, in
European Law Journal, vol. 5, p. 309; C. Harding (2000), ‘Exploring the
Intersection of European Law and National Criminal Law’, in European Law
Review, vol. 25, p. 374.

2. Council of the European Union: Evaluation of the Conclusions of the
Tampere European Council, Brussels, 6 December 2001, Council document
14926/01.

3. On the powers of the ECJ see inter alia N. Fennelly (2000), ‘The Area of
“Freedom, Security and Justice” and the European Court of Justice – A
Personal View’ in International and Comparative Law Quarterly, vol. 49, p. 1.

4. Articles 29 TEU and 61(e) TEC.
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