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INTERNATIONAL CRIMINAL LAW

"There can be no beauty if it is paid for by human injustice, nor truth
that passes over injustice in silence, nor moral virtue that condones it."

TADEUSZ BOROWSKI, Auschwitz, Our Home (A Letter), in
THIS WAY FOR THE GAS, LADIES AND GENTLEMEN 98, 132

(Barbara Vedder trans., Penguin Books 1976) (1959)

"[Mien are unable to forgive what they cannot punish and.., they are
unable to punish what has turned out to be unforgivable."

HANNAH ARENDT, THE HUMAN CONDITION 241 (1958)

"It may be that these men of troubled conscience, whose only wish is
that the world forget them, do not regard a trial as afavor But they do
have a fair opportunity to defend themselves - a favor which these
men, when in power, rarely extended to their fellow countrymen."

Robert H. Jackson, Opening Statement for the United States
(Nov. 21, 1945), reprinted in THE NIURNBERG CASE 30, 34 (1947)

"[C]riminal prosecution ... does some things rather well, other things
only passably well, and makes an utter hash of still others."

Mark J. Osiel, Ever Again: Legal Remembrance of
Administrative Massacre, 144 U. PA. L. REV. 463, 700 (1995)

"[Other] countries are our 'constitutional offspring' and how they have
dealt with problems analogous to ours can be very useful to us when we
face difficult constitutional issues. Wise parents do not hesitate to learn
from their children."

United States v. Then, 56 F.3d 464, 469 (2d. Cir. 1995)
(Calabresi, J., concurring)
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I. INTRODUCTION*

In the summer and autumn of 1998, two events captured headlines
around the world and heralded the arrival of a new era of accountabil-
ity for violations of international criminal law. First, in June, repre-
sentatives of more than 15o nations gathered in Rome to negotiate a
treaty to create an international criminal court.' After five weeks of
tense debate, 12o nations 2 voted in favor of the Rome Statute, 3 which
would create the International Criminal Court (ICC) to prosecute per-
petrators of genocide, war crimes, crimes against humanity, and ag-
gression,4 thus realizing a goal that had arisen fifty years earlier.5  Sec-
ond, in October, at the request of a Spanish prosecutor, Scotland Yard
arrested General Augusto Pinochet, the former dictator of Chile, while
he was in Great Britain for surgery.6 After months of legal wrangling,
the House of Lords ruled that General Pinochet could face extradition
to Spain, but only for charges of torture committed after 1988, the year
in which Great Britain ratified the Torture Convention7 and incorpo-
rated its provision for universal jurisdiction over the crime of torture
into domestic law.8 Regardless of the number of charges, the Pinochet
case set a remarkable precedent - especially given the Law Lords'

* The Development authors would like to thank the Harvard Law School faculty, in particu-
lar Martha Minow, Anne-Marie Slaughter, and Henry Steiner, for helpful guidance throughout
this project.

1 Alessandra Stanley, Conference Opens on Creating Court To Try War Crimes, N.Y. TIMES,
June 15, 1998, at Ai.

2 Press Release, United Nations, UN Diplomatic Conference Concludes in Rome with Deci-
sion To Establish Permanent International Criminal Court, at http://www.un.org/icc/pressrel/
lrom22.htm (July 17, 1998).

3 Rome Statute of the International Criminal Court, July I7, 1998, U.N. Doc. A/CONF.x8 3/9
(1998), 37 I.L.M. 999 [hereinafter Rome Statute], available at http://www.un.org/law/icc/statute/
romefra.htm.

4 Id. art. 1, 37 I.L.M. at 1003; Alessandra Stanley, U.S. Dissents, but Accord Is Reached on
War-Crime Court, N.Y. TIMES, July x8, 1998, at A3 .

5 See G.A. Res. 26oB, U.N. GAOR, 3d Sess., pt. i, at 177, U.N. Doc. A/81o (1948) (proposing
to create an international criminal court); M. Cherif Bassiouni, From Versailles to Rwanda in Sev-
enty-Five Years: The Need To Establish a Permanent International Criminal Court, xo HARV.
HUM. RTS. J. I1, 51-57 (1997) (describing the U.N.'s efforts to establish a permanent interna-
tional criminal court).

6 Clifford Krauss, Britain Arrests Pinochet To Face Charges by Spain, N.Y. TIMES, Oct. 18,
1998, at i.

7 Convention Against Torture and Other Cruel, Inhuman or Degrading Teatment or Pun-
ishment, Dec. Io, 1984, 1465 U.N.T.S. 113 [hereinafter Torture Convention] (entered into force
June 26, 1987).

8 Regina v. Bow St. Metro. Stipendiary Magistrate, [1999] 2 W.L.R. 827, 848 (H.L.) (Lord
Browne-Wilkinson); Warren Hoge, Pinochet Arrest Upheld, but Most Charges Are Discarded,
N.Y. TIMES, Mar. 25, 1999, at A6.
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decision that General Pinochet, though a former head of state, lacked
immunity from prosecution.9

Such events would have been unthinkable even a decade earlier.
Though these episodes are incomplete victories - the future of the
ICC is uncertain without American cooperation'0 and no court has yet
put General Pinochet on trial - they are representative of the wave of
accountability that has spread over the globe." In recent years, en-
forcement has finally begun to catch up with the development of sub-
stantive law, beginning the transformation of international criminal
law from a set of unenforced, seemingly hortatory norms into a body
of law backed by institutions, precedents, and convictions of offenders.

This encounter of theory with practice has brought many violators
of human rights 12 and humanitarian law 13 to justice. It has also pro-
vided opportunities to assess the direction in which international
criminal law is moving. For example, how should it be enforced:
criminally or civilly, domestically or internationally? Should enforce-
ment focus on individuals, states, or other entities such as corpora-
tions? What special challenges does international prosecution present
for the prosecution and the defense? How will judicial elaboration af-
fect the content of the substantive prohibitions contained in interna-
tional criminal law? How do international human rights norms con-
strain domestic criminal procedure and the punishments that nations
can impose upon criminals? More fundamentally, what is the relation-
ship between national and international criminal law? The explosion
of international criminal law in the last decade has begun to answer
some of these questions, even as it raises others.

9 Bow St. Metro. Stipendiary Magistrate, [I999] 2 W.L.R. at 848. One year later, the British
home secretary Jack Straw decided not to pursue the extradition proceedings because General
Pinochet's failing health rendered him unfit to stand trial. Warren Hoge, After r6 Months of
House Arrest, Pinochet Quits England, N.Y. TIMES, Mar. 3, 2000, at A6. After sixteen months of
house arrest in a London suburb, General Pinochet returned to Chile. Id. Once there, however,
his legal battles continued. The following August, the Chilean Supreme Court stripped him of his
immunity from prosecution as Senator for Life. Clifford Krauss, Pinochet Ruled No Longer Im-
mune from Prosecution, N.Y. TIMES, Aug. 9, 2ooo, at A3 . In December, a judge charged General
Pinochet with kidnapping and ordered his house arrest. Clifford Krauss, Pinochet's Arrest Or-
dered by Judge, N.Y. TIMES, Dec. 2, 2oo0, at Ai.

10 The United States has signed, but not yet ratified, the Rome Statute. Rome Statute of the
International Criminal Court: Ratification Status, at http://www.un.org/law/icc/statute/status.htm
(Feb. 12, 2001) [hereinafter Ratification Status].
11 See infra pp. 1952-55.
12 "[I]nternational human rights law refers to the body of international law aimed at protecting

the human dignity of the individual." STEVEN R. RATNER & JASON S. ABRAMS, ACCOUNT-
ABILITY FOR HUMAN RIGHTS ATROCITIES IN INTERNATIONAL LAW: BEYOND THE
NUREMBERG LEGACY 9 (1997) (emphasis omitted).

13 "[I]nternational humanitarian law ... is ... synonymous with the law governing the con-
duct of armed conflict." Id. (emphasis omitted).

1948 [Vol. 114:1943
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A. A Brief History of International Criminal Law
The very concept of individual criminal accountability - indeed,

the very idea that an act could be "criminal" - was antithetical to in-
ternational law during much of its history. Beginning in the late eigh-
teenth century, the dominant perspective on international law was le-
gal positivism. Under this view, which supplanted the naturalist
view, 14 international law consisted of the behavior of states; only states
had international legal personalities. 15 With narrow exceptions, indi-
viduals held no rights and bore no responsibilities under international
law. International law provided some protection for individuals
through the laws of war,16 but these individual rights were derivative
of the rights that states had against other states.

The concept of war crimes evolved as customary law for millennia.
Toward the end of the nineteenth century, several European states
took the important step of codifying these norms. The "Law of the
Hague," embodied in a series of treaties, governed the conduct of
war; 7 another set of treaties comprising the "Law of Geneva" gov-

14 Writers such as Grotius, Vitoria, and Suarez had developed the naturalist account of inter-
national law in the sixteenth and seventeenth centuries. PETER MALANCZUK, AKEHURST'S
MODERN INTRODUCTION TO INTERNATIONAL LAW 15 (7th rev. ed. 1997). According to the
naturalist perspective, law was derived from abstract and universal principles of justice; it was
"found, not made." Id. at 15-16. One consequence of this view was that there was little distinc-
tion between national and international law; the same principles were supposed to bind all people
in all places. Id. at 15.

15 Id. at 16 (stating that positivism "regarded the actual behaviour of states as the basis of in-
ternational law"); RATNER & ABRAMS, supra note i2, at 4; see also infra section V.B, pp. 2030-3 1
(discussing the evolution of notions of international legal personality).

16 Even ancient sources suggest that some nations thought that universal standards governed
the manner in which states could conduct a war. For example, Herodotus reports that Xerxes
refused to retaliate by killing Spartan heralds after Athens and Sparta slew Persian envoys be-
cause "he would not act like the Laceda~monians, who, by killing the heralds, had broken the laws
which all men hold in common." HERODOTUS, THE HISTORIES 562 (George Rawlinson trans.,
Everyman's Library 1997) (internal quotation marks omitted). During the Peloponnesian War,
after a battle at Aegospotami, the Spartan commander Lysander organized an informal tribunal
of Sparta and its allies and condemned Athenian prisoners for violations of the laws of war.
XENOPHON, A HISTORY OF MY TIMES (HELLENICA) 103 (Rex Warner trans., Penguin Books
1979). For a discussion of the attitudes toward the laws of war among ancient civilizations, see
Timothy L.H. McCormack, From Sun Tzu to the Sixth Committee: The Evolution of an Interna-
tional Criminal Law Regime, in THE LAW OF WAR CRIMES: NATIONAL AND INTER-
NATIONAL APPROACHES 31, 32-37 (Timothy L.H. McCormack & Gerry J. Simpson eds., 1997)
[hereinafter THE LAW OF WAR CRIMES].

17 Two Hague Peace Conferences produced the x899 Hague Conventions I-In and the 1907
Hague Conventions I-XIII. See, e.g., Convention Respecting the Laws and Customs of War on
Land, Oct. 18, 1907, 36 Stat. 2277, I Bevans 631 [hereinafter 1907 Hague Convention IV]; Con-
vention with Respect to the Laws and Customs of War on Land, July 29, 1899, 32 Stat. 1803, I
Bevans 247; see also J6rg Manfred Mossner, Hague Peace Conferences of z899 and 1907, in 2
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW 671, 671-77 (Rudolf Bernhardt ed., 1995).
"Treaties are, of course, binding only on signatory nations. The process of codification, however,
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erned the treatment of the wounded and sick during war.'8 Despite
their advances in articulating and refining norms of international con-
duct, these European states had little success in enforcing them. After
the First World War, the victors proposed to prosecute Kaiser Wilhelm
II, members of the German military accused of war crimes, and Turk-
ish officials responsible for the Armenian genocide.' 9 This first at-
tempt 20 to establish an international tribunal to prosecute international
crimes proved abortive.2 '

In the years between the World Wars, the codification and devel-
opment of international humanitarian law continued. The 1929 Ge-

did not halt the evolution of customary law, as the 1907 Hague Convention IV recognized in the
famous Martens Clause:

Until a more complete code of the laws of war has been issued, the High Contract-
ing Parties deem it expedient to declare that, in cases not included in the Regulations
adopted by them, the inhabitants and the belligerents remain under the protection and
the rule of the principles of the law of nations, as they result from the usages established
among civilized peoples, from the laws of humanity, and the dictates of the public con-
science.

1907 Hague Convention IV, supra, pmbl., 36 Stat. at 2279-80, 1 Bevans at 633.
18 Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the

Field, July 6, 19o6, 35 Stat. i885, 1 Bevans 56; Convention for the Amelioration of the Condition
of the Wounded in Armies in the Field, Aug. 22, 1864, 22 Stat. 940, 1 Bevans 7; see Anton
Schlogel, Geneva Red Cross Conventions and Protocols, in 2 ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAW, supra note 17, at 531, 533. Though the terms "Law of the Hague" and
"Law of Geneva" are common, see, e.g., RATNER & ABRAMS, supra note 12, at 79, the distinction
between the two sets of treaties is not clear cut, see, e.g., Convention for the Adaptation to Mari-
time Warfare of the Principles of Geneva Convention of August 22, 1864, July 29, 1899, 32 Stat.
1827, 1 Bevans 263.

19 Bassiouni, supra note 5, at 14-16.
20 Many authors cite the trial of Peter von Hagenbach in 1474 as the first international war

crimes prosecution. See, e.g., Jules Desch~nes, Toward International Criminal Justice, in THE
PROSECUTION OF INTERNATIONAL CRIMES 29, 30-32 (Roger S. Clark & Madeleine Sann
eds., 1996). Hagenbach, the governor of the town of Breisach, imposed a reign of terror on its
inhabitants. Id. at 31. After the town revolted, Hagenbach was captured and put on trial before
twenty-eight judges from Austria and its allies. Id. While the Hagenbach case is undoubtedly
important, some scholars question whether the law applied and the tribunal were truly "interna-
tional" and whether Hagenbach's crimes were really "war crimes." See Timothy L.H. McCor-
mack, Selective Reaction to Atrocity: War Crimes and the Development of International Criminal
Law, 60 ALB. L. REV. 681, 690-92 (i997).

21 With the exception of twelve domestic criminal prosecutions of military officers in Ger-
many, little came of these plans. Bassiouni, supra note 5, at 17-2o. The Allies declined to pursue
prosecutions of Turkish officials because they wanted the government of Turkey to remain stable
and friendly to Western nations. Id. at 17.

Typically, a variety of political and diplomatic considerations have hindered efforts to
prosecute violators of international criminal law. After wars, the victors usually do not wish to
prosecute their own citizens and may fear that prosecution of enemy personnel would draw atten-
tion to similar acts committed by their own citizens. Antonio Cassese, On the Current Trends To-
wards Criminal Prosecution of Breaches of International Humanitarian Law, 9 EUR. J. INT'L L.
2, 5 (1998). Crimes committed during conflicts in which a state is not involved present both dip-
lomatic complications and difficulties in the collection of evidence. Id. If states attempt to over-
come these problems by turning to international prosecutions, they must contend with concerns
about losses of national sovereignty. Id. at i i.

[Vol. 1 14:19431950
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neva Conventions updated and expanded the earlier Law of Geneva
protections for the wounded and prisoners of war.2 2 The Kellogg-
Briand Pact went beyond the Law of the Hague in regulating .the con-
duct of war by declaring the initiation of a war of aggression to be il-
legal.23 Even these expansions, however, failed to address the manner
in which states dealt with their own citizens. Nor did international
humanitarian law create mechanisms of individual accountability.

The costs of such lacunae were demonstrated by the atrocities of
the Second World War. Not only did the failure to prosecute after ear-
lier wars create a sense of impunity on the part of war criminals, but
the inconceivable horror of the Holocaust provided incontrovertible
evidence that in some cases the domestic acts of a government should
be the concern of the international community. Thus, toward the end
of the war the Allies decided to prosecute the leaders of the Nazi re-
gime. On August 8, 1945, the four major European Allies signed the
London Agreement, 24 which established the International Military
Tribunal that subsequently sat in Nuremberg. 2S In what were argua-
bly the first genuinely international criminal trials, the tribunal tried
twenty-two German leaders and convicted nineteen of them of war
crimes, crimes against peace, and crimes against humanity.26 Subse-
quent trials in Tokyo, the Philippines, and elsewhere in the Pacific
theater resulted in the convictions of Japanese war criminals. 27 These
trials, though not without their critics, marked the high point in inter-
national accountability for many years to come.

The decades that followed witnessed a split in the evolution of in-
ternational criminal law. The substance of international criminal law
expanded rapidly, especially in imposing limits on the conduct of states
toward their own citizens. In the 194os alone, the international com-
munity adopted the Universal Declaration of Human Rights, 28 the

22 Convention Relative to the Treatment of Prisoners of War, July 27, 1929, 18 L.N.T.S. 343;
Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in
the Field, July 27, 1929, iI8 L.N.T.S. 303.

23 General Treaty for Renunciation of War as an Instrument of National Policy, Aug. 27, 1928,
arts. I-IH, 94 L.N.T.S. 57, 63.

24 Agreement for the Prosecution and Punishment of the Major War Criminals of the Euro-
pean Axis, Aug. 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279.

25 Id.
26 RATNER & ABRAMS, supra note 12, at x63-64. For a detailed account of the Nuremberg

trials, see TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS (1992).27 General Douglas MacArthur, the Supreme Allied Commander, established the Tokyo tribu-
nal (formally, the International Military Tribunal for the Far East) by unilateral proclamation.
RATNER & ABRAMS, supra note 12, at 63. See generally B.V.A. ROLING, THE TOKYO TRIAL
AND BEYOND: REFLECTIONS OF A PEACEMONGER (Antonio Cassese ed., 1993).

28 G.A. Res. 217A, U.N. GAOR, 3d Sess., pt.x, at 71, U.N. Doc. A/8xo (1948). The declaration
imposes no legal obligations on states, though some of its prohibitions, like that against torture,
have become part of customary international law. MALANCZUK, supra note 14, at 213.

2001] 1951



Genocide Convention, 29 and the four Geneva Conventions of 1949.30

Meanwhile, however, the Cold War stalled efforts to develop mecha-
nisms to enforce international criminal law.31

This period of relative stagnation ended in the 199os, which wit-
nessed an astonishing rise in individual accountability for violations of
international humanitarian and human rights law. 32 At least three fac-
tors, each tied in varying degrees to the end of the Cold War, account
for this change.

First, the spread of democracy 33 has caused many states to examine
the crimes committed by previous dictatorial regimes. Many newly
democratic states have established commissions to investigate their

29 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78

U.N.T.S. 277 (entered into force Jan. 12, 195).
30 Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12,

1949, 6 U.S.T. 3516, 75 U.N.T.S. 287; Geneva Convention Relative to the Treatment of Prisoners
of War, Aug. 12, 1949, 6 U.S.T 336, 75 U.N.T.S. 135; Geneva Convention for the Amelioration of

the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, Aug. 12,

1949, 6 U.S.T. 3217, 75 U.N.T.S. 85; Geneva Convention for the Amelioration of the Condition of
the Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T 3114, 75 U.N.T.S. 31.
These treaties go beyond the 19o6 and 1929 Geneva Conventions. MALANCZUK, supra note 14,
at 344. In the decades that followed, human rights and humanitarian law continued to evolve.
Examples of this evolution include the International Convention on the Elimination of All Forms
of Racial Discrimination, opened for signature Mar. 7, 1966, 660 U.N.T.S. 195 (entered into force

Jan. 4, 1969); the International Convention on the Suppression and Punishment of the Crime of

Apartheid, Nov. 30, 1973, 1015 U.N.T.S. 243 (entered into force July i8, 1976); and the Torture

Convention, supra note 7. Two treaties transformed the norms contained in the Universal Decla-
ration of Human Rights into binding legal rules and created monitoring bodies, though weak
ones. International Covenant on Civil and Political Rights, Dec. Ig, 1966, 999 U.N.T.S. 171 (en-
tered into force Mar. 23, 1976); International Covenant on Economic, Social and Cultural Rights,
Dec. 16, i966, 993 U.N.T.S. 3 (entered into force Jan. 3, 1976).

31 Bassiouni, supra note 5, at 38-39 ("[S]ince World War II there have been many conflicts for
which no international investigative or prosecutorial bodies were ever set up. Justice was the
Cold War's casualty." (footnote omitted)).

32 "The international legal community is beset today with talk of accountability." RATNER &
ABRAMS, supra note 12, at 3; see also David Stoelting, Enforcement of International Criminal
Law, 34 INT'L LAW. 669, 669 (2000) ("International criminal law has become a body of law with
teeth, a universal law, recognized and applied by numerous governments in a variety of con-
texts.. . ."); David Wippman, Atrocities, Deterrence, and the Limits of International Justice, 23
FORDHAM INT'L L.J. 473, 473 (i9g9) ("For advocates of peace through justice, the last decade of
the twentieth century marks a turning point in international legal history comparable only to the
Nuremberg and Tokyo trials of the 1940s.").

33 See FREEDOM HOUSE, DEMOCRACY'S CENTURY: A SURVEY OF GLOBAL POLITICAL

CHANGE IN THE 20TH CENTURY 2 (2oco), available at http://www.freedomhouse.org/reports/

century.pdf (last visited Apr. 21, 2001) (listing 119 of 192 states as "democracies" in 2000, com-
pared to 22 of 154 in 195o).

[VoI. 11x4:1943HARVARD LAW REVIEW1952
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pasts. 34  Spurred in part by international developments, some have
also turned to criminal prosecutions.35

Second, the end of the Cold War stalemate unleashed many wars
and violent internal conflicts around the world, and thus created a
need for greater accountability.36 Two particularly horrific conflicts
developed in the former Yugoslavia and in Rwanda. In Yugoslavia,
the collapse of communism led the republics of Slovenia and Croatia
to declare their independence in 1991. The ensuing conflict among
Serbs, Croats, and Bosnian Muslims, which soon became concentrated
in the republic of Bosnia, resulted in hundreds of thousands of deaths,
the forced relocation of non-Serbs as part of a program of "ethnic
cleansing," and the reappearance of concentration camps on European
soil.37 In the spring of 1994, the deaths of the presidents of Rwanda
and Burundi in a plane crash at Kigali airport in Rwanda touched off
massacres throughout Rwanda.38  Radical Hutus killed hundreds of
thousands of Tutsis and moderate Hutus. 39 The mass killings ended
only when the Tutsi-led Rwandan Patriotic Front triumphed in a civil
war on July I8, 1994.40

Third, the reduced tension among the permanent members of the
United Nations Security Council has allowed that body to respond to
the Yugoslav and Rwandan atrocities first by creating investigatory
commissions, 4 1 and later by creating the first international criminal

34 See MARTHA MINOW, BETWEEN VENGEANCE AND FORGIVENESS: FACING HISTORY
AFTER GENOCIDE AND MASS VIOLENCE 53-90 (1998); Priscilla B. Hayner, Fifteen Truth
Commissions - 1974 to r994: A Comparative Study, 16 HUM. RTS. Q. 597 (1994).

35 See infra pp. 1954-55. Western nations have also begun to expand the reach of national
jurisdiction over international crimes. The Pinochet decision, which recognized universal juris-
diction over violations of the Torture Convention, is only the most dramatic example of this ex-
pansion. German and Belgian law recognize universal jurisdiction for war crimes. Christine Van
den Wyngaert, War Crimes, Genocide, and Crimes Against Humanity - Are States Taking Na-
tional Prosecutions Seriously?, in 3 INTERNATIONAL CRIMINAL LAW 227, 231 (M. Cherif Bas-
siouni ed., 2d ed. x999). Australia, Canada, and the United Kingdom have expanded jurisdiction
over extraterritorial war crimes but have not adopted universal jurisdiction, id. at 230, even
though the Geneva Conventions of 1949 require universal jurisdiction, see Mark S. Zaid, The U.S.
War Crimes Act of 1996, in 3 INTERNATIONAL CRIMINAL LAW, supra, at 331, 333.

36 See Cassese, supra note 21, at 8 (noting that the Cold War "guarantee[d] a modicum of in-
ternational order" and that its end "entailed a fragmentation of international society and intense
disorder which, coupled with rising nationalism and fundamentalism, has resulted in a spiralling
of (mostly) internal armed conflict").

37 See, e.g., David M. Kresock, Note, "Ethnic Cleansing" in the Balkans: The Legal Founda-
tions of Foreign Intervention, 27 CORNELL INT'L L.J. 203, 22 1-25 (1994).

38 ALAIN DESTEXHE, RWANDA AND GENOCIDE IN THE TWENTIETH CENTURY, app. 2,
at 8i (Alison Marschner trans., N.Y.U. Press 1995) (1994).

39 Id. app. 2, at 81-82.
40 Id. app. 2, at 83.
41 On October 6, 1992, the U.N. Security Council established a Commission of Experts to in-

vestigate "grave breaches of the Geneva Conventions and other violations of international hu-
manitarian law" in the former Yugoslavia. S.C. Res. 780, U.N. SCOR, 4 7th Sess., 3 iigth mtg. at
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tribunals since the end of the Second World War. The International
Criminal Tribunal for the Former Yugoslavia (ICTY)42 and the Inter-
national Criminal Tribunal for Rwanda (ICTR)43 began operations in
1993 and 1995, respectively, and have tried and convicted dozens of
perpetrators of crimes against humanity, war crimes, and genocide. 4

As important as they are in their own right, the ICTY and the
ICTR are perhaps most intriguing for what they herald. Their efforts
to establish individual accountability revived widespread interest in a
permanent international criminal court. In 1998, negotiators finally
agreed on a foundational treaty,45 which has already been signed by
139 nations and formally ratified by 27 nations.4 6 When 6o countries
have ratified the document, the court will become a legally functioning
entity.4 7

National judicial systems have joined the movement toward
greater accountability.4s  Courts in at least eleven countries have
prosecuted alleged violators of international humanitarian law in the
last seven years.49 Spain's attempt to prosecute General Augusto Pi-

x, U.N. Doc. SIRES/78o (1992). The commission submitted its final report in May 1994. See Fi-
nal Report of the Commission of Experts Established Pursuant to Security Council Resolution 780
(1,92), at 7, U.N. Doc. S/1994 /67 4 (1994). For a detailed account of the commission's activities
and a criticism of the decision to terminate its activities in 1994, see M. Cherif Bassiouni, The
Commission of Experts Established Pursuant to Security Council Resolution 78o: Investigating
Violations of International Humanitarian Law in the Former Yugoslavia, in 3 INTERNATIONAL
CRIMINAL LAW, supra note 35, at 395. The Security Council subsequently established another
commission to investigate violations in Rwanda. S.C. Res. 935, U.N. SCOR, 4 9 th Sess., 34ooth
mtg. at i, U.N. Doc. S/RES/935 (1994).

42 Statute of the International Tribunal, 32 I.L.M. 1192, available at http://www.un.org/
icty/basic/statut/statute.htm, adopted by S.C. Res. 827, U.N. SCOR, 4 8th Sess., 3 217th mtg. at 6,
U.N. Doc. S/RES/827 (I993), 32 I.L.M. 1203.

43 Statute of the International Tribunal for Rwanda, 33 I.L.M. 602, available at http://
www.ictr.org/ENGLISH/basicdocs/statute.html, adopted by S.C. Res. 955, U.N. SCOR, 4 9 th
Sess., 3453d mtg. at 3, U.N. Doc. S/RES/95S (x994), 33 I.L.M. 16oo.

44 For a more detailed account of the creation and actions of the ICTY and the ICTR, see
Parts II-IV, below.

4S See Rome Statute, supra note 3; supra p. 1947.
46 Ratification Status, supra note io.
47 See Rome Statute, supra note 3, art. 126, 37 I.L.M. at io68.
48 Although they have never been so frequently pursued, national prosecutions of international

crimes have substantial historical roots. See, e.g., Jonathan M. Wenig, Enforcing the Lessons of
History: Israel Judges the Holocaust, in THE LAW OF WAR CRIMES, supra note 16, at 103, 110-
18 (describing the trials of Adolf Eichmann and John Demjanjuk); Leila Sadat Wexler, The
French Experience, in 3 INTERNATIONAL CRIMINAL LAW, supra note 35, at 273, 279-85 (re-
counting the trial of Klaus Barbie).

49 See Stoelting, supra note 32, at 669-71 (Ethiopia, Haiti, and Rwanda); Ruth Wedgwood,
National Courts and the Prosecution of War Crimes, in i SUBSTANTIVE AND PROCEDURAL
ASPECTS OF INTERNATIONAL CRIMINAL LAW: THE EXPERIENCE OF INTERNATIONAL
AND NATIONAL COURTS 389, 401-02 (Gabrielle Kirk McDonald & Olivia Swaak-Goldman eds.,
2000) (Austria, Denmark, Germany, Switzerland, and the former Yugoslavia); Leila Sadat Wexler,
supra note 48, at 273 (France); Former Nazi To Appeal a Life Sentence in Italy, N.Y. TIMES, Mar.
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nochet for crimes perpetrated against Spanish citizens in Chile50 has
become a symbol of "universal jurisdiction," the notion that violations
of international humanitarian law may be prosecuted in any court of
any nation.51

B. An Assessment of Recent Developments

In recent years, the international community has begun to move
beyond norm articulation toward norm enforcement in international
criminal law. "International criminal law" itself is an elusive con-
cept.-2 By analogy to domestic criminal law, it should consist of sub-
stantive prohibitions as well as procedures and institutions for en-
forcement. The substantive aspect of international criminal law is
fairly straightforward: it consists mostly, though not exclusively,5 3 of
treaty and customary rules of humanitarian and human rights law.
The procedural and institutional components are more complicated.
Until recently, there were no international criminal courts; even now,
domestic courts, both civil and criminal, hear the vast majority of
cases involving substantive violations of international criminal law. In
domestic and international criminal cases, international human rights
law may also establish rights of the accused, both procedural and sub-
stantive. This Development surveys recent changes in all of these as-
pects of international criminal law S4 identifying many substantial

9, x998, at AS (Italy); Brian Whitmore, Latvian Courts 7y To Sort Tragic History, BOSTON
GLOBE, Apr. 25, 2o00, at Ax (Latvia); see also infra Part II, p. 1957 & n.x.

50 See supra p. 1947.
51 See generally ROSALYN HIGGINS, PROBLEMS AND PROCESS: INTERNATIONAL LAW

AND How WE USE IT 56-65 (1994) (discussing universal jurisdiction as a well established norm);
INTERNATIONAL COUNCIL ON HUMAN RIGHTS POLICY, HARD CASES: BRINGING HUMAN
RIGHTS VIOLATORS TO JUSTICE ABROAD (1999) (defining and explaining the need for univer-
sal jurisdiction). In the United States, if not elsewhere, the judicial system has been willing to
address civil claims driven by violations of international human rights law. See infra Part V.

52 Scholars have proposed many definitions of international criminal law. See, e.g., Georg
Schwarzenberger, The Problem of an International Criminal Law, 3 CURRENT LEGAL PROBS.
263, 264-74 (1950) (providing six definitions for international criminal law).

53 See RATNER & ABRAMS, supra note 12, at ii (listing other international crimes such as
hijacking, narcotics offenses, and trafficking in obscene publications).

54 The field of international criminal law is too diverse, and is changing along too many di-
mensions, for this Development to provide a comprehensive overview of all the changes. To name
three of the most prominent examples, this Development does not investigate directly the ICC, the
exercise of universal jurisdiction in criminal cases by national courts, or mechanisms of account-
ability other than criminal and civil liability. For instructive discussions of these subjects, see
TOWARD AN INTERNATIONAL CRIMINAL COURT? THREE OPTIONS PRESENTED AS
PRESIDENTIAL SPEECHES (Alton Frye ed., 1999) (ICC); Leila Nadya Sadat & S. Richard
Carden, The New International Criminal Court: An Uneasy Revolution, 88 GEO. L.J. 381 (2000)
(ICC); Michael P. Scharf, The Case for a Permanent International Truth Commission, 7 DUKE J.
COMP. & INT'L L. 375 (1997) (truth commissions); sources cited supra note 34 (truth commis-
sions); and sources cited supra note 51 (universal jurisdiction).
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achievements. It also identifies serious challenges that the world faces
as it attempts to establish an international rule of law.

Part II considers the two most important new institutions in inter-
national criminal law: the ICTY and the ICTR. Judges, prosecutors,
and politicians affiliated with these institutions have provided many
justifications for prosecution. Part II examines the rationales that they
offer and argues that the current mechanisms of international prosecu-
tion may not adequately meet all of the asserted goals. It suggests that
more realistic expectations for international prosecution will allow the
international community to adopt a more flexible and effective ap-
proach to ensuring that violators of international criminal law are held
accountable.

Part III examines the ICTY and the ICTR from the opposite per-
spective, that of the defense. In response to widespread criticism that
the Tokyo and Nuremberg tribunals had been unfair "victors' jus-
tice, 55 the drafters of the ICTY and ICTR statutes incorporated many
provisions designed to ensure a fair trial for defendants. Yet both tri-
bunals have faced similar critiques. Part III argues that although
some defendants may have received unfair treatment before the tribu-
nals, the adoption of procedural standards derived from domestic
criminal law is not the appropriate solution. Such standards fail to
address the unique burdens inherent in international prosecution of the
most heinous crimes; they also ignore the unfairness to defendants that
results from institutional biases rather than from procedural rules.
The Part concludes by proposing the professionalization of the interna-
tional criminal defense bar and the creation of an independent defense
unit as a possible solution.

Part IV turns to the effect that the international tribunals have had
on the development of the substance of international humanitarian
law. Specifically, it examines four genocide prosecutions in the ICTR
and the ICTY. The tribunals have struggled to apply the vague lan-
guage of the Genocide Convention, particularly the requirements for a
targeted group to qualify as one of the four groups protected by the
convention. Part IV compares the approaches of the different trial
chambers and concludes that the elaboration of ambiguous treaty lan-
guage by unaccountable judges is problematic for the international
rule of law.

The trend toward increased individual accountability for violations
of international humanitarian law over the past decade has extended
only to natural persons. Part V examines this limitation in the context
of the growing influence of multinational corporations. Some corpora-

55 See generally RICHARD H. MINEAR, VICTORS' JUSTICE: THE TOKYO WAR CRIMES
TRIAL (x971).
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tions are now more economically powerful than many states and are
capable, either alone or with the cooperation of local governments, of
large-scale violations of international law. Yet virtually no interna-
tional instrument provides for corporate liability. For example, despite
proposals to the contrary, the Rome Statute specifically limits the
ICC's reach to natural persons. In recent years, the U.S. Alien Tort
Claims Act (ATCA) has emerged as one means of holding corporations
liable for violations of international law. Part V assesses this experi-
ence with domestic civil liability for violations of international crimi-
nal law. It concludes that the ATCA will leave many victims of corpo-
rate violations without redress, but that American courts should not
unilaterally expand the ATCA's reach. Instead, this Part advocates a
multilateral approach to addressing corporate liability for human
rights violations.

Finally, Part VI investigates the influence of international norms on
domestic criminal law. It examines the phenomenon of an "interna-
tional judicial dialogue," in which domestic, supranational, and inter-
national courts look to one another both as sources of and as an audi-
ence for their pronouncements. The treatment of the death penalty
serves as one example of this phenomenon. Many courts have looked
to evolving international customary law (which is demonstrated, in
part, by such decisions themselves) when interpreting their domestic
constitutional law. This Part concludes that the decision to enter this
dialogue indicates that these courts see their domestic constitutions as
parts of international law and that the U.S. Supreme Court's unwill-
ingness to enter this dialogue reflects its vision of the U.S. Constitution
as a purely American document.

II. THE PROMISES OF INTERNATIONAL PROSECUTION

The wave of accountability is gathering strength. At no point in
the last fifty years has so much attention been focused on human
wrongs: by global media, by nongovernmental organizations, and by
the organs of national and international law. One means of holding
individuals accountable for these wrongs - criminal prosecution -
has become particularly popular of late. Though prosecution for hu-
man rights offenses had been a historical rarity, in the year 2ooo alone,
former officials from at least fourteen different countries were under
indictment for violations of international humanitarian law.'

1 See David Stoelting, Enforcement of International Criminal Law, 34 INT'L LAW. 669, 669-
72 (2000) (Chile, Ethiopia, Haiti); Roger Boyes & Nigel Glass, Judge Rules That Nazi Doctor Is
Unfit To Stand 7Wal, TIMES (London), Mar. 22, 2000, at i5 (Austria); Rajiv Chandrasekaran,
U.N. Names zz in E. Timor Violence, WASH. POST, Dec. 12, 2000, at A4o (Indonesia); Douglas
Farah, Chad's Torture Victims Pursue Habre in Court: Pinochet Case Leaves Ex-Dictator Vulner-
able, WASH. POST, Nov. 27, 2000, at A12 (Chad); Philip Gourevitch, Forsaken, NEW YORKER,
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The institutions currently commanding the most attention for ongo-
ing international prosecutions are the International Criminal Tribunal
for the former Yugoslavia (ICTY)2 and the International Criminal Tri-
bunal for Rwanda (ICTR).3 With an eye to designing the institutions
of the future, this Part examines how well these vehicles for interna-
tional prosecution achieve their purported goals. The judges, prosecu-
tors, and politicians affiliated with these tribunals state many goals for
prosecution but may ultimately promise too much. Prosecution - the
familiar domestic solution to crime - may be an imperfect mechanism
to achieve many of the objectives they propose, and inflated expecta-
tions for what international tribunals can accomplish may distract at-
tention and divert resources from other worthy endeavors. Those who
wish to address violations of international humanitarian law effec-
tively would do well to examine more rigorously the realistic goals of
prosecution and to seek a closer fit between their chosen means and
their stated ends.4

A. An Overview of the Existing Landscape
In 1993, the United Nations Security Council established the ICTY

to combat ongoing atrocities in the former Yugoslavia;5 one year later,
it created the ICTR to address the Rwandan genocide.6 The ICTY
and the ICTR are ad hoc courts of limited jurisdiction, but they are
more significant than their restrictive mandates imply. These tribunals
herald a transformation in individual accountability for violations of
international humanitarian law. They represent the international
community's first institutional efforts to impose individual criminal re-
sponsibility in the fifty years since the tribunals at Nuremberg and

Sept. 25, 2oo, at 53, 59 (Democratic Republic of Congo); Tom Long, Obituary, Aleksandras
Lileikis, 93; Indicted in WWII Genocide, BOSTON GLOBE, Sept. 28, 2000, at Bii (Lithuania);
Pole Charged in Aiding Nazis at a Holocaust Death Camp, N.Y. TIMES, Nov. 5, 2000, at x8
(Poland); Brian Whitmore, Latvian Courts Try To Sort Tragic History, BOSTON GLOBE, Apr. 25,
2oo0, at Ax (Latvia); Int'l Crim. Trib. for Former Yugoslavia, Outstanding Public Indictments, at
http:llwww.un.org/icty/glance/indictlist-e.htm (Mar. 29, 2001) (Bosnia, Croatia, Serbia); Int'l Crim.
Trib. for Rwanda, Cases, at http:lwww.ictr.org/ENGLISH/cases/index.htm (last visited Apr. 18,
2001) (Rwanda).

2 Statute of the International Tribunal, 32 I.L.M. 1192 [hereinafter ICTY Statute], available
at http://www.un.org/icty/basic/statut/statute.htm, adopted by S.C. Res. 827, U.N. SCOR, 48th
Sess., 3217th mtg. at 6, U.N. Doc. S/RES/827 (1993), 32 I.L.M. 1203.

3 Statute of the International Tribunal for Rwanda, 33 I.L.M. 1602 [hereinafter ICTR Stat-
ute], available at http://www.ictr.org/ENGLISH/basicdocs/statute.html, adopted by S.C. Res. 955,
U.N. SCOR, 49th Sess., 3453d mtg. at 3, U.N. Doc. S/RES/955 (0994), 33 I.L.M. x6oo.

4 See Josd E. Alvarez, Crimes of States/Crimes of Hate: Lessons from Rwanda, 24 YALE J.
INT'L L. 365, 459 (i999) (calling for tribunal sponsors to articulate their goals clearly).

5 ICTY Statute, supra note 2.
6 ICTR Statute, supra note 3.
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Tokyo.7 And though the pace of their first prosecutions matched their
fitful initial funding, the tribunals have grown steadily, amassing an-
nual budgets of almost $100 million each8 and successfully convicting
twenty-seven perpetrators of genocide, crimes against humanity, and
violations of the laws and customs of war.9

Emerging international institutions and, increasingly, domestic ju-
diciaries have followed the ICTY and the ICTR's lead with unprece-
dented zeal.' 0  This "unmistakable contagion of accountability"" for
violations of international humanitarian law has generated vast public-
ity and several currents of debate among scholars and practitioners in
the field.' 2 Some commentators have confronted the nature and scope
of the law applied in these prosecutions; 13 others have evaluated the
nature and scope of amnesty and a corresponding legal duty to prose-
cute.1 4 Still others have endorsed or critiqued particular mechanisms
of accountability - national or international prosecutions,' 5 tribunals

7 M. Cherif Bassiouni, From Versailles to Rwanda in Seventy-Five Years: The Need To Estab-
lish a Permanent International Criminal Court, io HARV. HUM. RTS. J. I, 13 & n.2 ('997). For
an analysis of the Nuremberg trials, see generally TELFORD TAYLOR, THE ANATOMY OF THE
NUREMBERG TRIALS (1992); for an analysis of the Tokyo trials, see generally B.V.A. ROLING,
THE TOKYO TRIAL AND BEYOND (Antonio Cassese ed., 1993).

8 ICTY, ICTY Key Figures, at http://www.un.org/icty/glance/keyfig-e.htm (Mar. 29, 2001) (re-
porting an ICTY budget for fiscal year 2000 of approximately $96 million); ICTR, Budget and
Staff, at http://www.ictr.org/ENGLISH/geninfo/ictrlaw.htm (last visited Apr. x8, 2001) (reporting
an ICTR budget for fiscal year 2000 of approximately $8o million).

9 See ICTR, ICTR Detainees, at http://www.ictr.org/ENGLISH/factsheets/detainee.htm (Apr.
4, 2001) (8 ICTR judgments); ICTY, Fact Sheet on ICTY Proceedings, at http://www.un.org/icty/
glance/procfact-e.htm (Mar. 29, 2001) (i9 ICTY judgments). For a more thorough discussion of
these crimes, see I INTERNATIONAL CRIMINAL LAW 52 1-642 (M. Cherif Bassiouni ed., 2d ed.
'999).

10 See supra Part I, p. 1954 & sources cited n.49. Despite the recent prosecutorial boom, the
number of suspects tried for violations of international humanitarian law remains a tiny propor-
tion of the number of alleged offenders still at large. See infra pp. 1964-65.

11 Payam Akhavan, Beyond Impunity: Can International Criminal Justice Prevent Future
Atrocities?, 95 AM. J. INT'L L. 7, 9 (2001).

12 For an overview of the most pressing topics of debate, see Madeline H. Morris, Foreword,
LAW & CONTEMP. PROBS., Autumn 1996, at 1, 1-3.

13 See generally i INTERNATIONAL CRIMINAL LAW, supra note 9, at 521-642 (detailing the
substantive contours of violations of international humanitarian law); Timothy L.H. McCormack,
Selective Reaction to Atrocity: War Crimes and the Development of International Criminal Law,
60 ALB. L. REV. 681 (1997) (tracing the historical development of international crimes); Theodor
Meron, The Humanization of Humanitarian Law, 94 AM. J. INT'L L. 239 (2ooo) (describing the
individualized focus of international crimes).

14 See generally IMPUNITY AND HUMAN RIGHTS IN INTERNATIONAL LAW AND
PRACTICE 24-70 (Naomi Roht-Arriaza ed., 1995) [hereinafter IMPUNITY AND HUMAN
RIGHTS]; Diane F. Orentlicher, Settling Accounts: The Duty To Prosecute Human Rights Viola-
tions of a Prior Regime, 100 YALE L.J. 2537 (1991); Emily W. Schabacker, Reconciliation or Jus-
tice and Ashes: Amnesty Commissions and the Duty To Punish Human Rights Offenses,
12 N.Y. INT'L L. REV. i (iggg).

15 See generally Bartram S. Brown, Primacy or Complementarity: Reconciling the Jurisdiction
of National Courts and International Criminal Tribunals, 23 YALE J. INT'L L. 383 (1998)
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or truth commissions, 16 civil or criminal suits,' 7 and the coming Inter-
national Criminal Court (ICC).' 8 This Part engages the debate by fo-
cusing not on the substantive terms of accountability but rather on the
discourse of accountability itself,1 9 examining the objectives that spon-
sors of prosecution offer to justify their efforts.

At first blush, the reasons for prosecution appear both plain and
plausible. In the resolutions that established the ICTY and the ICTR,
the Security Council emphasized that by "bring[ing] to jus-
tice ... persons responsible for serious violations of international hu-
manitarian law ... [prosecution] will contribute to ensuring that such
violations are halted and effectively redressed." 0 Throughout the Se-
curity Council's debates on these resolutions, delegates also stressed
the need to prosecute in order to eradicate "the culture of impunity."'21

Yet terms like "justice," "effective redress," and "ending impunity" -
though popular rhetorical devices 22 - are too vague to guide the ap-
propriate selection of institutions of accountability.23

(assessing the legal and political bases for the primacy of international tribunals); Madeline H.
Morris, The Trials of Concurrent Jurisdiction: The Case of Rwanda, 7 DUKE J. COMP. &
INT'L L. 349 (1997) (describing the interaction of national and international tribunals in the
Rwandan context).

16 See generally MARTHA MINOW, BETWEEN VENGEANCE AND FORGIVENESS (1998);
TRUTH V. JUSTICE (Robert I. Rotberg & Dennis Thompson eds., 2000); Michael P. Scharf, The
Case for a Permanent International Truth Commission, 7 DUKE J. COMP. & INT'L L. 375 (1997).

17 See generally John F. Murphy, Civil Liability for the Commission of International Crimes as
an Alternative to Criminal Prosecution, 12 HARV. HUM. RTS. J. i (9ggg).

18 See generally TOWARD AN INTERNATIONAL CRIMINAL COURT? THREE OPTIONS
PRESENTED AS PRESIDENTIAL SPEECHES (Alton Frye ed., igg) (setting forth several schol-
ars' proposals for U.S. stances toward the ICC); sources cited in M. Cherif Bassiouni, Historical
Survey: 1919-998, in 3 INTERNATIONAL CRIMINAL LAW, supra note 9, at 597, 599 n.12; Leila
Nadya Sadat & S. Richard Carden, The New International Criminal Court: An Uneasy Revolu-
tion, 88 GEO. L.J. 381 (2000).

19 This Part is particularly indebted to the work of Payam Akhavan and Jos6 Alvarez. Akha-
van, former Legal Advisor to the tribunals' Office of the Prosecutor, has written extensively on
the work of the ICTY and the ICTR, addressing in detail their impact on deterrence. See, e.g.,
Akhavan, supra note i i; Payam Akhavan, The International Criminal Tribunal for Rwanda: The
Politics and Pragmatics of Punishment, go AM. J. INT'L L. 5oi (1996); Payam Akhavan, Justice
in the Hague, Peace in the Former Yugoslavia? A Commentary on the United Nations War
Crimes Tribunal, 20 HUM. RTS. Q. 737 (1998) [hereinafter Akhavan, Justice]. Professor Alvarez
has examined the tribunals' goals using a broader lens. See, e.g., Alvarez, supra note 4 (examining
why international lawyers focus on certain reasons for prosecution, but overlook others); Jose E.
Alvarez, Rush to Closure: Lessons of the Tadi6 Judgment, 96 MICH. L. REV. 2031 (1998) (explain-
ing that the tribunals may be best designed to foster "civil dissensus").

20 S.C. Res. 955, supra note 3, pmbl.; S.C. Res. 827, supra note 2, pmbl.
21 E.g., U.N. SCOR, 49th Sess., 3 4 53 d mtg. at 7, 14, U.N. Doc. S/PV.3 4 53 (1994).
22 See, e.g., U.N. SCOR, 53d Sess., 3877th mtg. at 3, U.N. Doc. S/PV.3877 (1998) (justice, re-

dress, and impunity); U.N. Doc. S/PV.3 4 53 , supra note 21, at 7 (justice and impunity); KOFI
ANNAN, "WE THE PEOPLES": THE ROLE OF THE UNITED NATIONS IN THE 21ST
CENTURY 46 (2000) (impunity).

23 See Michael Ignatieff, Articles of Faith, INDEX ON CENSORSHIP, Sept./Oct. 1996, at 11o,
i1o ("[In] Yugoslavia and Rwanda[,] the rhetoric is noble but the rationale unclear.").
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When the judges, prosecutors, and politicians involved with the
tribunals have attempted to specify more explicitly what they intend
prosecutions to accomplish, they have drawn from a cornucopia of ob-
jectives. In their public statements,2 4 ICTY and ICTR affiliates have
touted the tribunals' ability to prevent future crime, provide retribu-
tion, achieve restorative justice, establish an accurate historiographic
record, and build precedent for future prosecutions.2 Yet this over-
abundance of objectives may in fact undermine the tribunals' broader
attempt to address violations of international humanitarian law.
Given the attention that the tribunals have attracted, the hopes pinned
on their performance, and the alternatives potentially foreclosed by the
excessive reliance they have inspired,26 it is critical that the tribunals
actually accomplish what they say they will accomplish. Currently,
however, the gap between rhetoric and reality may be dangerously
large.27

B. The Asserted Goals of Prosecution
x. Prevention. - The specific aim of prosecution that tribunal af-

filiates recite most frequently is the prevention of future violations of
international humanitarian law. In their public statements, ICTY and

24 Though the tribunals have discussed their legal origins at length, see, e.g., Prosecutor v. Ta-
did, Case No. IT-94-I-A, 9-64, 1o5 I.L.R. 453, 457-85 (Int'l Crim. Trib. for Former Yugoslavia
App. Chamber Oct. 2, 1995) (decision dismissing defense's interlocutory jurisdictional appeal),
available at http://www.un.org/ictyltadic/appeal/decision-e/5 1002.htm, they have not often investi-
gated the political or normative motivations for their existence. Cf Annual Report of the Interna-
tional Tribunal for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia Since z99i, U.N.
GAOR, 4 9th Sess., Agenda Item 152, 44, U.N. Docs. A/4 9 /342, S/1994/IOO7 ('994) [hereinafter
r994 ICTY Report] ("It is not for the Tribunal to speak for the Security Council or the General
Assembly in responding to critics of its creation: the Tribunal exists; it is entrusted with a worthy
task and stands ready to fulfil it."). To unpack the avowed institutional objectives, this Part turns
to several sources: the tribunals' legislative history, tribunal personnel's public writings and
statements, and tribunal judgments in particular cases. Each source has limitations - the legisla-
tive histories may conflate individual sponsors' objectives with those of the institution, the public
statements may conflate intended purposes with beneficial side effects, and the judgments may
conflate the aims of sentencing with those of prosecution itself. The potential imprecision only
amplifies this Part's call for a more rigorous discussion of motive.

25 Domestic prosecutions have many similar goals but generally place little emphasis on re-
storative justice or a truthful historical record. See RALPH D. ELLIS & CAROL S. ELLIS,
THEORIES OF CRIMINAL JUSTICE 1-87 (1989) (reviewing the common objectives of domestic
prosecution); BARBARA A. HUDSON, UNDERSTANDING JUSTICE 3-6, 17-75 (1996) (same).
Indeed, given the many peculiarities of international justice, it would be dangerous to attempt to
derive international objectives directly from domestic analogues.

26 See infra p. 1975.
27 This Part in no way intends to impugn the integrity or effort of individual advocates help-

ing to hold criminals accountable. Many tribunal employees do not have the ability or authority
to remedy the structural deficiencies analyzed below; other national or international bodies may
bear the legal or practical responsibility for the tribunals' shortcomings.
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ICTR affiliates implicitly invoke four manifestations of prevention: in-
capacitation, general deterrence, moral education, and substitution for
vigilantism.

(a) Incapacitation. - Tribunal affiliates frequently claim to seek
prevention through the incapacitation of particular offenders. The
ICTY, for example, has prominently noted that one of its aims is to
impose "imprisonment to protect society from the hostile, predatory
conduct of the guilty accused. '28  The eighty-five ICTY and ICTR
suspects now in custody cannot commit further international crimes
while in prison.29  Furthermore, prosecution may "incapacitate" even
those wrongdoers who avoid prison entirely; a local force empowered
to arrest indictees may drive or shame offenders from public office 30 or
may force them to flee the area, eliminating their short-term capacity
to commit further violations. Tribunal affiliates claim that in the
longer term the stigma of indictment may similarly "incapacitate" po-
litically prominent fugitive offenders by discrediting their leadership
and undermining their political influence. 31

Despite these claims, the impact of incapacitation may be mitigated
by the nature of the ICTY and the ICTR's political context. Prosecu-
tion is an inherently slow process. If incapacitation is to be meaning-
ful, tribunals must act quickly to have an effect before atrocities are
essentially "complete." However, the political will to arrest - and
therefore to incapacitate - indictees appears to depend on the exis-
tence of stable local conditions posing little risk for arresting troops. 32

If local stability is a prerequisite to apprehension, prosecutions may

28 Prosecutor v. Delali, Case No. IT-96-2x-T, 1232 (Int'l Crim. Trib. for Former Yugoslavia

Trial Chamber II Nov. x6, 1998), http://www.un.org/icty/celebici/trialc2/judgement/index.htm; see
also, e.g., Fourth Annual Report of the International Tribunal for the Prosecution of Persons Re-
sponsible for Serious Violations of International Humanitarian Law Committed in the Territory of
the Former Yugoslavia Since i99z, U.N. GAOR, 52d Sess., Agenda Item 49, 179, U.N. Docs.
A/52/375, S/x997/729 (1997) [hereinafter 1997 ICTY Report]. To the extent that incapacitation
becomes a means of preventive detention, however, the ICTY has recently cast doubt on its
validity. See Prosecutor v. Kunarac, Case Nos. IT-9 6-23-T, IT-9 6-2 3 /i-T, 1 843 (Int'l Crim. Trib.
for Former Yugoslavia Trial Chamber 1I Feb. 22, 2oo), available at http://www.un.org/icty/foca/
triac2/judgement/kun-tjo10222e.pdf.

29 This figure includes i9 ICTY convicts and 22 ICTY detainees in custody awaiting trial,
and 8 ICTR convicts and 36 ICTR detainees in custody awaiting trial. See ICTR, ICTR Detain-
ees, supra note 9; ICTY, ICTY Detainees and Former Detainees, at http://www.un.org/icty/glance/
detainees-e.htm (Mar. 29, 2001). Simo Drljaca, an ICTY indictee killed during an attempted ar-
rest, has also been "incapacitated." See GARY JONATHAN BASS, STAY THE HAND OF VEN-
GEANCE: THE POLITICS OF WAR CRIMES TRIBUNALS 267 (2000) (recounting the incident).

30 See Richard J. Goldstone, Exposing Human Rights Abuses - A Help or Hindrance to Rec-
onciliation?, 22 HASTINGS CONST. L.Q. 607, 619-20 (1995) (discussing this effect).

31 See U.N. SCOR, 4 8th Sess., 3 217th mtg. at 13, U.N. Doc. S/PV.3 217 (993) (noting that in-
dictees "will become international pariahs"); Akhavan, supra note i x (claiming that individual
leaders have been undermined by prosecution).

32 See BASS, supra note 29, at 29-30 (arguing that nations will not risk their own soldiers to
capture suspects).
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only proceed once the worst violations have already occurred.33 In
Rwanda, for example, the genocide had been largely completed by the
time the ICTR sentenced its first convicts in I998.34

(b) General Deterrence. - Tribunal affiliates also invoke deter-
rence as a means of preventing future crime. Usually, when affiliates
refer to "deterrence," they follow the ICTR's formulation: 3 "[T]he Tri-
bunal must be directed ... [primarily] at deterrence, namely dissuad-
ing for good those who will attempt in future to perpetrate such atroci-
ties .... -36 This concern with general deterrence pervades the official
and unofficial statements of tribunal insiders;37 as the tribunals' prose-
cutor explained, it is "one of the main purposes of the Tribunal."38

Yet in practice, the tribunals seem ill-equipped to satisfy this ambi-
tion. First, the logic of general deterrence presumes a rational calcula-
tion that the likelihood and severity of punishment for an action will

33 This limitation may be especially applicable to the more senior policymakers with better
security. Despite the fact that "the highest ranking political and military officials indicted by the
T""ibunal ..., more than any others, endanger the international public order," many remain at
large. Judge Claude Jorda, Speech to the U.N. General Assembly (Nov. 20, 2ooo), at http://
www.un.org/icty/pressreallp54o-e.htm (last visited Apr. 18, 2001).

34 Jean Kambanda, the former Prime Minister, was the first Rwandan sentenced. Prosecutor
v. Kambanda, Case No. ICTR-9 7-23 -S (Int'l Crim. Trib. for Rwanda Trial Chamber I Sept. 4,
1998), http://www.ictr.org/ENGLISH/cases/Kambanda/judgementtkambanda.html. Sporadic kil-
lings of both Hutu and Tutsi continue in Rwanda - and across the borders of Burundi and the
Democratic Republic of the Congo - to this day, but on a far smaller scale than the genocide of
1994. See Akhavan, supra note ix, at 23.

35 The use of a boilerplate formulation may demonstrate more of a concern with satisfying the
legal requirements of the Tribunal's mandate to "put an end to such crimes," S.C. Res. 955, supra
note 3, pmbl., than with a thoughtful examination of the purposes of prosecution. Cf Prosecutor
v. Kunarac, Case Nos. IT-96-2 3 -T, IT-96-2 3/1-T, 842 (Int'l Crim. Trib. for Former Yugoslavia
Trial Chamber II Feb. 22, 2001) (noting similar concerns for the resolution that established the
ICTY), available at http:/lwww.un.org/icty/focaltrialc2/judgementlkun-tjoIo 22e.pdf.

36 Kambanda 28. General deterrence is concerned with potential future offenders; specific
deterrence, in contrast, is intended to prevent recidivism among ex-convicts. The tribunals occa-
sionally refer to specific deterrence, but do so more frequently as an objective of sentencing than
of prosecution itself. See, e.g., Prosecutor v. Delali, Case No. IT-9 6-2i-T, 1234 (Int'l Crim.
Trib. for Former Yugoslavia Trial Chamber H Nov. x6, 1998), http://www.un.org/icty/celebici/
trialc2/judgement/index.htm ("[Tlhe accused should be sufficiently deterred by appropriate
sentence from ever contemplating taking part in such crimes again."). But see Kunarac 840
(disavowing specific deterrence due to low probability of recidivism).

37 See, e.g., 1994 ICTY Report, supra note 24, 13 (addressing deterrence of "the parties to the
conflict"); U.N. SCOR, 4 7th Sess., 3119th mtg. at xx, U.N. Doc. S/PV.3 119 (1992) (addressing de-
terrence of "those in other parts of the world who may be contemplating similar violations and
crimes"); Richard J. Goldstone, Justice as a Tool for Peace-Making: Truth Commissions and Inter-
national Criminal Tribunals, 28 N.Y.U. J. INT'L L. & POL. 485, 490 (1996) (discussing the deter-
rent value of prosecution generally).

38 Prosecutor v. Aleksovski, Case No. IT-95-1 4 /x-A, 179 (Int'l Crim. Trib. for Former Yugo-
slavia App. Chamber Mar. 24, 2oo), available at http://www.un.org/icty/aleksovski/appeal/
judgement/ale-asjooo32 4 e.pdf; cf Prosecutor v. Erdemovid, Case No. IT-9 6-22-T, 9 58-64, xo8
I.L.R. x8o, 201-o4 (Int'l Crim. T"ib. for Former Yugoslavia Trial Chamber I Nov. 29, z996) (dis-
cussing the role of deterrence in sentencing), available at http://www.un.org/icty/erdemovic/trialc/
judgement/erd-tsjg61 l29e.htm.
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outweigh any benefits. 39  This calculation depends on an individual's
threshold ability to recognize that a particular action may be subject to
punishment at all. In the context of violations of international hu-
manitarian law, average citizen-actors may never reach that threshold.
For participants in mass violence, "criminal conduct that is normally
characterized as 'deviance' is transformed into acceptable, even desir-
able, behavior. '40  This social approval does not excuse the conduct -
morally or legally.41 It does, however, indicate that in circumstances
conducive to international offenses, individuals may not perceive their
actions to be wrong42 - and therefore may not adopt the cost-benefit
cognitive framework upon which deterrence relies. 43

Even if potential wrongdoers realize that their actions will theoreti-
cally be subject to prosecution, there is currently little credible threat
of punishment for individual violators of international humanitarian
law.44 Before prosecution can take place, states must commit the po-
litical will, funding, and personnel to prosecute in a particular region.
Prosecutors must then gather sufficient evidence to support a case
against particular individuals, and the appropriate tribunal must ob-
tain custody over an indictee. Even within the command ranks of na-
tional leadership, the likelihood of complete prosecutorial proceedings

39 Johannes Andenaes, The General Preventive Effects of Punishment, 114 U. PA. L. REV. 949,
960, 964 (x966).

40 Akhavan, supra note ii, at xi. Moreover, even when the wrongful nature of the criminal
action is clear, norms of group conformity may be sufficiently powerful to render any deterrent
value immaterial. See, e.g., Dan M. Kahan, Social Influence, Social Meaning, and Deterrence, 83
VA. L. REV. 349, 354 (1997) ("[Tihe perception that one's peers will or will not disapprove exerts a
much stronger influence than does that of a formal sanction . .. ").

41 See Prosecutor v. Erdemovi6, Case No. IT-9 6-22-A, 82-88, 111 I.L.R. 298, 370-73 (Int'l
Crim. Trib. for Former Yugoslavia App. Chamber Oct. 7, 1997) (McDonald & Vohrah, JJ., con-
curring) (holding that even crimes that reasonable individuals would commit under duress are not
legally excused), available at http://www.un.org/icty/erdemovic/appeal/judgement/erd-asojmcd
97 007e.htm.

42 See Akhavan, supra note it, at x (describing this effect); Naomi Roht-Arriaza, Punish-
ment, Redress, and Pardon: Theoretical and Psychological Approaches, in IMPUNITY AND
HUMAN RIGHTS, supra note 14, at 13, 14 (stating that certain "human rights abusers may not see
their acts as ones that need to be deterred"). Selective prosecution also detracts from the likeli-
hood that individuals will perceive offenses as indubitably criminal. A potential offender may
find it difficult to see why expelling Bosnian Muslims from their homes is criminally deviant, for
example, if expelling Palestinians or Chechens is not subject to criminal sanction.

43 Akhavan suggests that this effect holds for low-level perpetrators, but that political and
military leaders, who more instrumentally calculate the costs and benefits of violations of interna-
tional humanitarian law, are more susceptible to deterrence. Akhavan, Justice, supra note 19, at
752,756-58.

44 For low-level offenders, this factor alone may effectively eliminate the deterrent impact of
prosecution. In mass violence, the perception that there is little risk of punishment for any given
individual is self-fulfilling; the perception itself increases the number of people willing to commit
crime, which decreases the probability of prosecution. See Kahan, supra note 40, at 357.
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is slight.45 For example, only forty-one individuals are currently held
by the ICTY, and only forty-four have been taken into custody by the
ICTR,46 despite the fact that thousands have been implicated in viola-
tions subject to tribunal jurisdiction.47

In theory, any limited deterrent effect should be strongest in each
tribunal's home territory because ongoing prosecutorial investigation
should make the threat of punishment for (and moral condemnation
of) future wrongdoing substantially more potent for those in the area.48

Yet even under this strong scenario, tribunals may not be able to
achieve general deterrence in the short term.49 In 1998 and i999, de-
spite fifty-nine pending ICTY indictments, two well-publicized convic-
tions, 0 and explicit warnings against further wrongdoing, both Ser-
bian and Kosovar forces within the ICTY's jurisdiction allegedly
violated international humanitarian law.51 Though the U.N. Security
Council established the ICTY as an immediate measure to restore and

45 In addition to the uncertainty of the punishment, ICTY sentences may not be perceived as
sufficiently severe to deter. See Mary Margaret Penrose, Lest We Fail: The Importance of En-
forcement in International Criminal Law, 15 AM. U. INT'L L. REV. 321, 367, 382-83 (999) (cast-
ing doubt on the deterrent value of low ICTY sentences). While roughly 63% of ICTR convicts
have been sentenced to life in prison, see ICTR, ICTR Detainees, supra note 9, only about 26% of
ICTY convicts have received sentences of twenty-five years or more - and not one has been sen-
tenced to life, see ICTY, ICTY Detainees and Former Detainees, supra note 29.

46 See supra note 29.
47 See David Wippman, Atrocities, Deterrence, and the Limits of International Justice, 23

FORDHAM INT'L L.J. 473, 476 (ggg) (noting the ratio of indictees to offenders). The possibility
that tribunal prosecutors are, through discretion, maximizing the efficiency of their efforts may
explain the low number of proceedings, but does not mitigate the impact of that low number on
the perceived likelihood of prosecution.

48 See Richard Goldstone, The United Nations' War Crimes Tribunals: An Assessment, 12
CONN. J. INT'L L. 227, 238 (i997) (claiming that prompt local investigations may deter wrongdo-
ing).

49 Of course, it is difficult to find precise empirical support for this argument. To prove deci-
sively that deterrence has failed, it would be necessary to find that no additional violations of in-
ternational humanitarian law would have taken place even had there been no prosecutions. See
Andenaes, supra note 39, at 973-78 (noting difficulties with empirical proof of deterrence); David
J. Scheffer, War Crimes and Crimes Against Humanity, iI PACE INT'L L. REV. 319, 326 (1999)
(confronting these difficulties for violations of international humanitarian law); Wippman, supra
note 47, at 474-75 (same).

50 Fifth Annual Report of the International Tribunal for the Prosecution of Persons Responsi-
ble for Serious Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia Since z9p, U.N. GAOR, 53 d Sess., Agenda Item 48, 2, 4, 12-13, U.N.
Docs. A/5 31219, S/1998/737 (1998).

51 See Indictment, Prosecutor v. Milogevid, Case No. IT-99 -3 7 -I, 25-39 (Int'l Crim. Trib.
for Former Yugoslavia Trial Chamber May 22, 1999), http://www.un.org/icty/indictment/english/
mil-ii99o52 4 e.htm; Guy Dinmore, Serbs Provoke New U.N. Confrontation, CHI. TRIB., Nov. 9,
1998, at 3 (noting alleged crimes by both forces); see also Akhavan, supra note ir, at 9 (claiming
that the ICTY marginally deterred Kosovar atrocities but could not stop the Serbs).
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maintain the peace,5 2 it is "clear [that] the establishment of the Tribu-
nal has not prevented" further atrocities in the region.5 3

(c) Moral Education and the Rule of Law. - Tribunal affiliates
also seek to prevent future offenses by firmly instilling humanitarian
norms and respect for individual rights. This form of long-term pre-
vention departs from the cost-benefit calculation above,54 aiming to in-
culcate the norms of international humanitarian law so thoroughly
that the credible threat of external punishment is no longer necessary
to prevent offenses.55  Prosecution thereby acts as an agent of moral
education about the norms' inviolate character.5 6

Prosecution is also intended to cultivate as much faith in legal insti-
tutions as in the substantive norms themselves. Tribunal affiliates re-
peatedly refer to the intended role of the ICTY and the ICTR in pro-
moting the "rule of law."5  The unarticulated premise behind this aim
seems to be that respect for the rule of law will create respect for legal

52 S.C. Res. 827, supra note 2, pmbl., 4, 8 (calling for urgent prosecutions to end ongoing

violations in the former Yugoslavia).
53 U.N. SCOR, 55th Sess., 416ist mtg. at 3, U.N. Doc. S/PV.4161 (2000) (statement of Judge

Claude Jorda). Judge Jorda continues: "Perhaps this weapon was not in and of itself sufficient, or
perhaps it was too tentative, to succeed in driving away the deadly fumes of nationalism by threat
alone." Id. In the short term, a stronger show of military force may be necessary to deter con-
tinuing atrocities; the tribunals may be able to cultivate local deterrence only in the long run.

54 Some might claim that moral education in this fashion remains within the cost-benefit
framework but acts upon a different variable; while general deterrence seeks to increase the mag-
nitude and salience of the cost of international offenses, moral education seeks to decrease the
psychological benefit that offenders obtain by committing violations.

55 See Akhavan, Justice, supra note ig, at 741-42, 746-51 (describing the tribunals' role in the
"gradual internalization of values that encourage habitual conformity with the law").

56 See U.N. SCOR, 5 4 th Sess., 4o63d mtg. at 7, U.N. Doc. SIPV.4o63 (1999) ("The Tribu-
nals... serve an important norm-reinforcing function."). See generally Jean Hampton, The Moral
Education Theory of Punishment, 13 PHIL. & PUB. AFF. 208, 212-17 (1984) (describing the theory
of moral education in detail).

57 E.g., Prosecutor v. Erdemovid, Case No. IT-9 6-22-T, 58, 1o8 I.L.R. 18o, 2o (Int'l Crim.
Trib. for Former Yugoslavia Trial Chamber I Nov. 29, z996), available at http://www.un.org/
icty/erdemovic/trialc/judgementlerd-tsj96ii29e.htm; U.N. Doc. S/PV.3217, supra note 31, at 27;
Minna Schrag, The Yugoslav Crimes Tribunal: A Prosecutor's View, 6 DUKE J. COMP. & INT'L L.
187, 195 (1995). Tribunal affiliates are remarkably imprecise in evaluating how their efforts fur-
ther this goal. For example, some assert that the tribunals contribute to the rule of law by "build-
ing trust among the population and confidence in State institutions." Sixth Annual Report of the
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of Inter-
national Humanitarian Law Committed in the Territory of the Former Yugoslavia Since z99z,

U.N. GAOR, 54 th Sess., Agenda Item 53, 2o8, U.N. Docs. A/54/187, S/1999/846 (ig9g) [hereinaf-
ter z999 ICTY Report]. In reality, however, an international prosecution communicates precisely
the opposite sentiment: that national institutions are so deficient and untrustworthy that interna-
tional jurisdiction is required. See Alvarez, supra note 4, at 402-03, 466 (noting that only national
trials can restore faith in national legal systems); infra note 103. If the international tribunals con-
tribute at all to the "rule of law," then they must instead do so by "creatqing] trust in and respect
for the developing system of international criminal justice." Prosecutor v. Kuprelkid, Case No.
IT-95-x6-T, 1 838 (Int'l Crim. Trib. for Former Yugoslavia Trial Chamber II Jan. 14, 2000),
http://www.un.orglicty/kupreskic/trialc2/Judgement/index.htm.
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processes"' and an internal moral barrier against conduct that legal
institutions have condemned.

Because this sociological education may require decades or more, it
remains unclear whether the ICTY and the ICTR will successfully
further this objective. However, the logical prerequisite to moral edu-
cation is a threshold level of social consensus that the prosecution
process is itself legitimate.5 9 At present, a large proportion of the
populations of the former Yugoslavia and Rwanda may not see the
tribunals as sufficiently legitimate to heed the moral lessons the tribu-
nals seek to teach. The ICTR's strong moral stance against genocide
may have been somewhat compromised by allegations that affiliated
international actors, despite ample warning, failed to take steps neces-
sary to avert the Rwandan tragedy.60 And according to an August
2000 survey, "[o]ver 6o percent of [Croatian] citizens believed that the
ICTY was 'unfair' .... The pollsters concluded that there is 'an ex-
press anti-Hague atmosphere in the country."' 6' The data indicate
that the tribunals may not be able to inculcate norms effectively
among the local citizens who would arguably benefit most from their
instruction.

(d) Alternatives to Vigilantism. - As a final means of prevention,
tribunal affiliates intend prosecution to serve as a controlled substitute
for vigilantism, 62 asserting that the "only civilized alternative to [vic-
tims'] desire for revenge is to render justice. '63 Affiliates hope that
collective societal retribution against particular offenders through offi-

58 These process values may also lie behind the universal insistence on "due process" in ad-
dressing violations of international humanitarian law, imposed as a constraint on many of the
other aims justifying prosecution. See, e.g., Richard Goldstone, Address at Harvard Law School
(Jan. 22, 2001) ("It was more important that the trials should be fair than that they should be
won.").

59 The moral authority of global actors promoting prosecution may be substantially under-
mined when international bodies prosecute selectively, condemning certain offenses and condon-
ing substantially similar acts in a different context. Even the perception that offenses are con-
doned, despite action to the contrary, may decrease the symbolic effect.

60 See Report of the Independent Inquiry into the Actions of the United Nations During the
1994 Genocide in Rwanda, U.N. SCOR, 54th Sess., Enclosure, at 3, U.N. Doc. S/1999/1257 (I999)
(calling for U.N. organs and member states to "acknowledge their ... responsibility for the failure
of the international community in Rwanda"); Alvarez, supra note 4, at 391-92.

61 Akhavan, supra note ii, at 22; see also id. at x6-17 (Serb disapproval of the ICTY); cf Al-
varez, supra note 4, at 387 (Rwandan distrust of the ICTR).

62 This goal may also be said to promote the "rule of law" - tribunal affiliates do not gener-
ally distinguish between this objective and the "rule of law" justification in their rhetoric.

63 1994 ICTY Report, supra note 24, 15; see also, e.g., Prosecutor v. Kupreikid, Case No. IT-
95-6-T, 1 530 (Int'l Crim. Trib. for Former Yugoslavia Trial Chamber II Jan. 14, 20o0), http://
www.un.org/icty/kupreskic/trialc2/judgement/index.htm (explaining the ICTY's intention to pre-
vent vigilantism); Antonio Cassese, Reflections on International Criminal Justice, 61 MOD. L.
REV. 1, 6 (1998) ("[W]hen the Court metes out to the perpetrator his just deserts, then the victims'
calls for retribution are met.").
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cial channels will render victims less likely to resort to self-help meas-
ures that themselves offend international humanitarian law.64

Yet it may be that only convictions, and not mere prosecutions, ef-
fectively supplant the need for individual retribution. 65 For example,
widespread protest 66 accompanied the ICTR's decision to release Jean-
Bosco Barayagwiza, one of the "intellectual architects of [the] planned
campaign of genocide,"67 because of prosecutorial misconduct. 68

Though the decision was effectively overruled five months later,69 it
intimated the threadbare nature of the ICTR's ability to prevent vigi-
lantism. Given the sporadic violence surrounding ICTR proceed-
ings,70 had Barayagwiza been released following the initial decision,
aggrieved citizens might well have satisfied their need for vengeance
outside the judicial process.

64 Indeed, Akhavan argues that ICTY and ICTR proceedings have helped to deter further

atrocities that would have been committed in the name of retribution by Tutsi gangs and the Kos-
ovo Liberation Army. Akhavan, supra note ii, at 9, 19, 24-25. By attributing responsibility for
violations to specific individuals, see ICTR Statute, supra note 3, art. 6, 33 I.L.M. at 1604; ICTY
Statute, supra note 2, art. 7, 32 I.L.M. at 1194, prosecutions may prevent private reprisals not only
against particular accused offenders, but also against innocent members of an accused's societally
salient group, who may become targets solely because of their group identity. See, e.g., Gabrielle
Kirk McDonald, The Eleventh Annual Waldemar A. Solf Lecture: The Changing Nature of the
Laws of War, 156 MIL. L. REV. 30, 33-34 (1998) (implying that only individualized prosecutions
can prevent group-based private vengeance).

Individual responsibility, though, may be in significant tension with other purposes of
prosecution. Singling out particular villains may inappropriately downplay the role of more
sweeping societal complicity - or tacit international approval - which is important to capture
when establishing a comprehensive historical record. See infra p. 1973; see also Alvarez, supra
note 4, at 400, 453-54 & n.45o (discussing the perpetrators whom individual responsibility may
fail to capture); Mark J. Osiel, Ever Again: Legal Remembrance of Administrative Massacre, 144
U. PA. L. REV. 463, 581-82, 6oo-ol (1995) (same). Individual responsibility may also underem-
phasize the role of institutions, social structures, and standard procedures that should be disman-
tled to prevent individuals from wielding the machinery of state government in violation of inter-
national humanitarian law in the future. See id. at 535-36 (noting this underemphasis at the
Nuremberg trials).

65 Prosecutions, of course, allow the possibility of acquittal on either substantive or procedural
grounds. BASS, supra note 29, at 7, 13.

66 See Letter Dated 8 November z99 from the Permanent Representative of Rwanda to the
United Nations Addressed to the President of the Security Council, U.N. SCOR, 54 th Sess., U.N.
Doc. S/1999/148 (1999) [hereinafter Rwanda Letter] (government protest); 5,ooo Protest U.N.'s
Release of Suspect in '94 Slaughter, CHI. TRIB., Nov. 6, 1999, at 4 (popular protest).

67 Rwanda Letter, supra note 66, at 2.
68 Barayagwiza v. Prosecutor, Case No. ICTR-97-19-I, 1oo, o8 (Int'l Crim. Tib. for

Rwanda App. Chamber Nov. 3, 1999), http:llwww.ictr.org/ENGLISH/cases/Barayagwiza
decisions/dcs991 Io 3 .htm.

69 See Barayagwiza v. Prosecutor, Case No. ICTR-9 7-19-AR72 (Int'l Crim. T"ib. for Rwanda
App. Chamber Mar. 31, 2ooo), http://www.ictr.org/ENGLISH/cases/Barayagwiza/decisions/
dcs20000331.htm (rescinding the release order).

70 "In early January, Hutu extremists murdered a witness, her husband and seven children
after she appeared before the U.N. trials and was promised protection. Another tribunal witness
was killed with his [family] ... last December." Nasser Ega-Musa, Editorial, Another Failure of
Justice in Africa, WASH. POST, Mar. 6, 1997, at A21; see also infra p. 1972.
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2. Retribution. - Tribunal affiliates claim a retributive aim almost
as frequently as they claim to seek prevention. 7' The expression of the
retributive goal is often strikingly abstract, based on a duty to balance
a moral scale upset by atrocities. 72  For some affiliates, prosecution
serves a sort of ritual cleansing function, absolving the international
community of any residual "blood guilt" that it might otherwise absorb
by failing to punish the offenders' alleged wrongs.7 3 For others, crimes
that "have shocked the conscience of the international community" 74

deontologically demand a commensurate response, simply because
such a response is "right" or "just.715

71 See, e.g., Prosecutor v. Kupregkid, Case No. IT-95-i6-T, 838 (Int'l Crim. TIrib. for Former
Yugoslavia Trial Chamber II Jan. 14, 2oo0), http://www.un.org/icty/kupreskic/trialc2/judgement/
index.htm (asserting the importance of retributive punishment); cf Prosecutor v. Delalid, Case No.
IT-96-21-T, 1231 (Int'l Crim. Trib. for Former Yugoslavia Trial Chamber II Nov. 16, 1998),
http://www.un.org/icty/celebici/trialc2/judgement/index.htm (discussing whether retribution is an
appropriate rationale).

72 See, e.g., U.N. Doc. S/PV.3 45 3 , supra note 21, at 7 (asserting that international crimes must
"be punished for a sense of right ... to be restored"); Roht-Arriaza, supra note 42, at 16
("[Rietributivism aims to restore balance to society.").

Occasionally, tribunal affiliates speak more specifically of retribution on behalf of individual
victims. See U.N. Doc. S/PV.4 161, supra note 53, at 3 (statement of Judge Claude Jorda) (recog-
nizing retribution for victims as one of the goals of the ICTY); Goldstone, supra note 37, at 491
(noting the individual need for vengeance); cf supra pp. 1967-68 (describing the tribunals' aim to
substitute legal proceedings for individual vengeance). Yet institutional vengeance can only sat-
isfy victims' retributive needs if victims are informed participants in the process. For the ICTY
and the ICTR, tribunal contact with the communities they purportedly represent has been erratic.
See infra note 88. Moreover, at least in Rwanda, the government has disavowed vengeance as a
principal objective of prosecution; the tribunals may be offering a service rejected by its intended
beneficiaries. See U.N. SCOR, 50th Sess., 3502d mtg. at 2, U.N. Doc. S/PV. 3 5o2 (995) (statement
of the Rwandan representative to the Security Council) (rejecting vengeance as an aim).

73 See Claude Jorda, The International Criminal Tribunal for the Former Yugoslavia: Its Func-
tioning and Future Prospects, 3 HOFSTRA L. & POL'Y SYMP. 167, 201 (1999) ("If... much inter-
national crime [goes] unpunished, [it] will blemish the international community . . . ." ); Gabrielle
Kirk McDonald, Address at War Crimes Tribunals: The Record and the Prospects Conference at
the Washington College of Law (Mar. 31-Apr. 1, 1998), in International Support for International
Criminal Tribunals and an International Criminal Court, 13 AM. U. INT'L L. REV. 1413, 1436
(1998) ("[T]he failure to act effectively implicates us all.").

74 U.N. SCOR, 5oth Sess., 3612th mtg. at 9, U.N. Doc. S/PV.3 612 (1995).
75 This logic often appears as the tautology that prosecutions are justified because criminal

acts must "not go unpunished." E.g., U.N. SCOR, 52d Sess., 3842d mtg. at 19, U.N. Doc.
S/PV.3 84 2 (997); U.N. Doc. S/PV.34 5 3 , supra note 21, at 3-4; see also U.N. SCOR, 48th Sess.,
3 175th mtg. at i9, U.N. Doc. S/PV.3175 (i993) ("[T]he conscience of ... the world cannot allow
those who have ... committed violations of international humanitarian law ... to escape jus-
tice.").

Richard Posner notes the deterrent effect of a policy of "justice," which increases the credi-
bility of reprisals, and the individual utility of "retaliation," a victim's desire to do a wrongdoer
harm. Richard A. Posner, Retribution and Related Concepts of Punishment, 9 J. LEGAL STUD.
71, 72-78 (198o). Here, by contrast, retribution is presented as an independent justification for
prosecution, grounded in the assertion that wrongdoing deserves punishment without regard to
particular consequences.
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Yet as with prevention, ICTY and ICTR design and practice are
imperfectly suited to retributive ends. If indictees are acquitted or ex-
cused on procedural grounds, the attempt to prosecute may not be suf-
ficient to fulfill retributive purposes.7 6  Plea bargains may also com-
promise retributive aims, especially if the pleas appear to be motivated
more by political concerns than by logistical necessity.7 7 Finally, given
the moral magnitude of most violations of international humanitarian
law, if effective retribution depends on the degree of punishment, then
tribunal penalties deemed inadequate may not meet the mark.78

3. Restorative Justice. - Affiliates of the tribunals also repeatedly
assert their intention to provide restorative justice, claiming that
prosecutions contribute to "the process of national reconciliation." 79

They are less clear about how prosecution will unite splintered com-
munities. At their most basic level, prosecutions may remove public
figures who impede reconciliation from their positions of power.80 Al-
ternatively, prosecutions may act as vehicles for public catharsis: to
move beyond atrocities of the past, individual victims may need a safe

76 See supra p. x968. As with other objectives, it may be desirable to constrain the retributive
impulse by norms of due process, but the choice to do so must be made consciously. See supra
note 58; infra p. 1979.

77 For example, the ICTY prosecutor agreed to drop 26 of 27 counts against Stevan Todorovid
in return for his guilty plea and his promise to withdraw allegations that the SFOR peacekeeping
force and NATO had arrested him illegally. Press Release, Plea Agreement Announced at Motion
Hearing in Todorovic Case (Dec. T3, 2000), at http://www.un.org/icty/pressreal/P549-e.htm.

78 See Alvarez, supra note ig, at 2070 (suggesting that some penalties may be too light to meet
retributive ends); supra note 45. For many international offenses of this scale, "appropriate" re-
tributive punishment may demand the execution of the offender, but the ICTY and the ICTR are
not empowered to impose the death penalty. ICTY Statute, supra note 2, art. 24, § 1, 32 I.L.M. at
S199; ICTR Statute, supra note 3, art. 23, § 1, 33 I.L.M. at x6x. In contrast, Rwandan national
courts embrace the death penalty for certain international crimes. See, e.g., Prosecutor v. Kam-
banda, Case No. ICTR-97-23-S, 18-22 (Int'l Crim. Trib. for Rwanda Trial Chamber I Sept. 4,
x998), http://www.ictr.org/ENGLISH/cases/Kambanda/judgement/kambanda.html (describing the
Rwandan death penalty). Indeed, Rwanda bitterly opposed the ICTR's primacy, in part because
it feared that the ICTR would assert jurisdiction only over the masterminds of the genocide -
sparing leaders from execution while leaving their subordinates subject to the harsher penalty in
national courts. U.N. Doc. SIPV.3453, supra note 2 1, at x6. For a thorough discussion of the role
of the death penalty in international tribunals, see generally William A. Schabas, War Crimes,
Crimes Against Humanity and the Death Penalty, 60 ALB. L. REV. 733 (x997).

79 E.g., S.C. Res. 1329, U.N. SCOR, 55th Sess., 4 24oth mtg., pmbl., U.N. Doc. S/RES/1329
(2o0o); S.C. Res. 955, supra note 3, pmbl., 33 I.L.M. at i6oi; U.N. Doc. S/PV.3453, supra note 21,

at 2.
80 See U.N. Doc. S/PV.4o63, supra note 56, at io ("The continued presence of indicted per-

sons ... contributes to sustaining a climate of fear and insecurity that inhibits the return of refu-
gees. .. ."); U.N. GAOR, 54th Sess., 48th mtg. at 2, U.N. Doc. A/54/PV.48 (x999) ("[Tihe Tribu-
nal's principal responsibility is to bring to justice those individuals whose presence im-
pedes ... reconciliation."). This rationale is subject to the same limitations as incapacitation. Cf.
supra pp. 1962-63.
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forum to have their stories formally heard and acknowledged, 8' and a
society may need a sustained and ritualized event to channel the griev-
ing process."2 Finally, as some tribunal affiliates emphasize, prosecu-
tions may serve an expressive purpose, forming a more cohesive social
community through the collective reprobation of wrongdoing. 3

However, the tribunals' adversarial processes may also deepen local
divides.8 4 Their client communities, ethnically splintered in the after-
math of atrocities, may see tribunal activities through the polarized
lenses of their ethnic groups; rather than promoting reconciliation, the
trials may actually confirm preexisting biases.8 1 Moreover, the ICTY
and the ICTR are remote and disconnected from the communities they
purport to serve.8 6  Even supporters admit that "U]ustice delivered
close to the affected societies may encourage postconflict reconcilia-
tion ... far more effectively than justice delivered in the remote con-
fines of The Hague."87 And communication back to the local commu-

81 "[W]itnesses who have come to The Hague have commented afterwards that the opportu-
nity to testify before a duly constituted court has brought them great relief. Justice's cathartic
effects may therefore promise hope for recovery and reconciliation .... " r997 ICTY Report, su-
pra note 28, 1 x92; see also, e.g., Minna Schrag, The Yugoslav War Crimes Tribunal: An Interim
Assessment, 7 TRANSNAT'L L. & CONTEMP. PROBS. IS, i9 (1997) ("For the international com-
munity to acknowledge, in a public forum, what happened to the victims is probably essential to
fundamental healing.").

82 See Prosecutor v. Erdemovid, Case No. IT-9 6-22-T, 6S, zo8 I.L.R. 18o, 205 (Int'l Crim.
Trib. for Former Yugoslavia Trial Chamber I Nov. 29, z996) (aiming to allow the "sorely afflicted
to mourn those among them who had been unjustly killed"), available at http://www.un.org/
icty/erdemovic/trialc/judgement/erd-tsjg61z2ge.htm; see also Osiel, supra note 64, at 47 1-73, 478,
512 (describing prosecutions as providing "a cathartic theater" and "national group therapy").

83 See, e.g., Erdemovi6, 65, xo8 I.L.R. at 205 (noting that the ICTY "sees public reprobation
and stigmatization by the international community ... as one of the essential functions" of prose-
cution); Anthony Faiola, 'Pinochet Ffect' Spreading: Case Opens Way to Other Prosecutions,
WASH. POST, Aug. 5, 2ooo, at Ax ("[T]he [end) sought is sometimes more symbolic: uncovering
true histories, providing a formal condemnation of what happened....").

84 See Osiel, supra note 64, at 678 ("A criminal trial, particularly, is not well-designed for es-
tablishing society-wide consensus over the interpretation of tremendously controversial events.").

85 See Akhavan, supra note ii, at 16-17, 21-22 (reporting that Yugoslav ethnic groups each
think that the tribunals favor others and are biased against them); cf. Charles G. Lord, Lee Ross
& Mark R. Lepper, Biased Assimilation and Attitude Polarization: The Effects of Prior Theories
on Subsequently Considered Evidence, 37 J. PERSONALITY & SOC. PSYCHOL. 2098, 2099 (x979)
(finding, in controlled studies, that biased groups may evaluate even identical neutral evidence in
a polarizing fashion). Moreover, "because few citizens can be expected to read the judicial opinion
(or to follow closely the proceedings that produce it), much of any story that the courts re-
count... must be filtered through the mass media." Osiel, supra note 64, at 542. In the former
Yugoslavia, some media exacerbate the problem by "portray[ing] the Tribunal as persecuting one
or other ethnic groups." r999 ICTY Report, supra note S 148.

86 See ICTY Statute, supra note 2, art. 31, 32 I.L.M. at 1201 (establishing the ICTY seat at the
Hague, Netherlands); S.C. Res. 977, U.N. SCOR, Soth Sess., 3502d mtg., U.N. Doc. S/RES/977
(1995) (establishing the ICTR seat at Arusha, Tanzania).

87 Akhavan, supra note xi, at iS; see also U.N. Doc. S/PV.3502, supra note 72, at 2 (statement
of the Rwandan representative to the Security Council) ("The Tribunal should sit in Rwanda
given that it is a tribunal for judging Rwandans."). Indeed, Judge Claude Jorda, President of the
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nities, though improving, has been deficient.88 This disconnection has
translated into significant public opposition to the tribunals in the
former Yugoslavia and Rwanda. Ironically, the ICTY and the ICTR
may most effectively bring communities together by galvanizing them
against the tribunals.8 9

Furthermore, the tribunals' practice is not ideally suited to individ-
ual restoration. Security around tribunal proceedings has been suffi-
ciently porous to threaten witness safety.90 ICTY and ICTR prosecu-
tors generally elicit testimony in a fashion designed to suit the
requirements of legal proof, not victims' psychological health. 91 More-
over, though "the prerequisite for any reconciliation is forgiveness,
which ... implies that the [perpetrator] ... has been able to show re-
pentance, '92 no provisions for repentance are inherent in the tribunals'
structure. 93 Indeed, of twenty-seven ICTY and ICTR convictions, 94

only four defendants convincingly expressed remorse for their ac-

ICTY, admitted that "bring[ing] the Tribunal closer to the local population [would] contribute to
national reconciliation," but believed any such move to be "premature." Jorda, supra note 33.88 See, e.g., U.N. Doc. A/54/PV.4 8, supra note 8o, at 4, 26 (claiming that the people of the for-
mer Yugoslavia and Rwanda do not know what the tribunals are doing); Akhavan, supra note ii,
at 25 (noting that the ICTR has been remote from local communities). Both the ICTY and the
ICTR have improved slightly in this regard with recent outreach programs. r999 ICTY Report,
supra note 57, 3, 146-153; Report of the International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious Violations of International Humanitarian
Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and
Other Such Violations Committed in the Territory of Neighbouring States Between i January and
31 December 1994, U.N. GAOR, 54 th Sess., Agenda Item 51, io8-iog, U.N. Docs. A/54/315,
S/1999/943 (1999). However, affiliates still recognize the need to "make [tribunal] work more rele-
vant to the people" in tribunal communities. Press Release, Security Council Meets To Discuss
International Tribunals for Former Yugoslavia and Rwanda (Nov. 21, 2000), U.N. Doc. SC/6956,
at http://www.un.org/News/Press/archives.htm.

89 See supra p. 1967 & sources cited n.61.
90 See, e.g., Akhavan, supra note ii, at 16, 25-26 (describing risks to judges, lawyers, and wit-

nesses); Michail Wladimiroff, Address at War Crimes Tribunals: The Record and the Prospects
Conference at the Washington College of Law (Mar. 31-Apr. 1, 1998), in The Prosecutor v. Dusko
Tadid, 13 AM. U. INT'L L. REV. 1441, 1450-51 (998) (same); supra note 70.

91 See Alvarez, supra note '9, at 2068-69 (claiming that ICTY testimony was shaped by legal
needs, not victims' needs); Press Release, supra note 88 (noting that the tribunals' statutes "made
no provision for victim participation"); see also Osiel, supra note 64, at 540 (finding that vigorous
cross-examination, in the Argentine context, made "the experience of public testi-
mony.., personally degrading, rather than empowering).

92 Question of the Impunity of Perpetrators of Violations of Human Rights (Civil and Political
Rights), Subcommission on Prevention of Discrimination and Protection of Minorities, U.N.
Commission on Human Rights, 48th Sess., Agenda Item 1O, at 14, U.N. Doc.
EICN.4ISub.21, 9 9 6/18 (1996).

93 Alvarez, supra note 4, at 409. Indeed, the Czech Ambassador to the United Nations recog-
nized this limitation in establishing the ICTR. U.N. Doc. SIPV.34 53 , supra note 21, at 7 ("The
Tribunal might become a vehicle of justice, but it is hardly designed as a vehicle of reconcilia-
tion[;] ... reconciliation is much more complicated, and it is certainly impossible until and unless
the criminals repent and show remorse.").

94 See supra note 29.

1972 [Vol. 114:1943
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tions.9' These conditions are unlikely to further restorative justice
effectively.

4. Historiographic Accuracy. - Tribunal affiliates also purportedly
prosecute to establish a truthful public record of past injustices. 96

Through institutional recordkeeping, prosecutions may preserve facts
and emotions that would otherwise be lost through an intentional
purge or the inevitable amnesia of time. 97

Yet prosecutions at the international tribunals offer at best an im-
perfectly "truthful" record. 98 Facts and opinions irrelevant to a par-
ticular legal theory but necessary for historical completeness, such as
the complicity of actors not subject to prosecution, may be over-
looked.9 9 Despite the tribunals' efforts to recount the historical con-
text for the crimes they allege, 100 emphasizing certain legal claims may
still preserve only a partial record of other aspects of the conflict. 10 1

95 See Prosecutor v. Ruggiu, Case No. ICTR-9 7-3 2-I, 69-72 (Int'l Crim. Trib. for Rwanda
Trial Chamber I June i, 2ooo), http:llwww.ictr.org/ENGLISH/cases/Ruggiu/judgement/
rugoxo6oo.htm; Prosecutor v. Blagki6, Case No. IT-9 5-s4 -T, 775 (Int'l Crim. Tib. for Former
Yugoslavia Trial Chamber I Mar. 3, 2000) (discussing defendants Akayesu, Erdemovid, and Se-
rushago), available at http://www.un.org/ictylblaskic/trialcli/judgementbla-tjoooo3e.pdf. In sev-
eral other cases, the court did not believe the defendants' remorse to be sincere. E.g., id. (rev-
iewing other defendants); Prosecutor v. Delalid, Case No. IT-9 6-2i-T, 1278-1280 (Int'l Crim.
Trib. for Former Yugoslavia Trial Chamber II Nov. i6, I998), http://www.un.org/icty/celebicil
triac2/judgement/index.htm.

96 Rwanda Letter, supra note 66 ("[lustice for the victims ... can only be served by establish-
ing the truth through a trial of the case against the accused ... ."); Interview with Judge Richard
Goldstone, Chief Prosecutor for the ICTY and the ICTR (Dec. 13, 1995), in Living History Inter-
view, 5 TRANSNAT'L L. & CONTEMP. PROBS. 373, 377-78 (995) [hereinafter Goldstone Inter-
view] (asserting that the public record alone would justify the tribunals).

97 See, e.g., U.N. Doc. S/PV.4 16i, supra note 53, at 3 (statement of Judge Claude Jorda) ("Es-
tablishing the truth behind events and preventing all forms of revisionism have always been the
underlying objectives of all international criminal justice systems....).

98 E.g., Osiel, supra note 64, at 524 ("[Judges - when faithful to liberal law and professional
ethics - may make poor historians .. . ."); id. at 52 0-27. For a discussion of the relative merits of
truth commissions in establishing a truthful public record, see sources cited in note 6, above.

99 See, e.g., U.N. Doc. SIPV.4o63, supra note 56, at 4 (statement of Prosecutor Carla Del Ponte)
("But our task is not to prepare a complete list of war casualties. Our primary task is to gather
evidence relevant to criminal charges."); Alvarez, supra note 19, at 2054-58 (describing other his-
toriographic limitations of judicial factfinding); cf. Osiel, supra note 64, at 533-53 (discussing
these limitations at the Nuremberg trials).

100 See Prosecutor v. Tadi6, Case No. IT-94 -I-T, 53-126, 112 I.L.R. i, 30-53 (Int'l Crim.
Trib. for Former Yugoslavia Trial Chamber II May 7, 1997), available at http://www.un.org/ictyl
tadic/trialc2/judgementIindex.htm (last visited Apr. I8, 2001); Alvarez, supra note i9, at 2044-46,
2052 (describing the court's attempt to construct a historical account).
101 See, e.g., Alvarez, supra note 4, at 448-50 (noting the tribunals' predilection for underem-

phasizing the impact of ethnic divisions in Rwanda and the former Yugoslavia); McDonald, supra
note 64, at 44 (admitting that trial records may not reflect the role of foreign actors); Osiel, supra
note 64, at 56o-63 (discussing the limiting historiographic effects of temporal jurisdictional con-
straints); see also supra note 64. In addition to the risk of incomplete factual records, the tribu-
nals' binary determination of guilt may also impede their ability to apportion the relative blame
critical to accurate interpretive histories. See Ignatieff, supra note 23, at 114 (distinguishing "fac-
tual" truth and "moral or interpretive truth").
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5. Future Prosecutions. - Finally, given the relative novelty of in-
ternational criminal law enforcement, tribunal affiliates look to prose-
cutions as a means to catalyze future prosecutions.10 2 Trials in one re-
gion, for example, may exert political pressure on recalcitrant actors
elsewhere to conform to norms of accountability. International prose-
cution - indeed, even the threat of international prosecution - may
similarly spark companion national prosecutions. 10 3  Furthermore,
prosecution has been justified in its instructional value for the next
generation of more effective trials.'0 4  Tribunal affiliates also regard
prosecution as a means to increase the long-term, global visibility of
international humanitarian law as a field, 10 5 spawning increased inter-
est in future tribunals to enforce its requirements.

Of all the asserted objectives, the ICTY and the ICTR are most
likely to meet this aim successfully. Though it is difficult to prove a
causal relationship, prosecutions in a variety of contexts have emerged
since the tribunals were established.'0 6 Moreover, seven years of wis-
dom culled from ICTY and ICTR practice provides a wealth of in-
structional source material for the prosecutions of the future.

C. Beyond Unfulfilled Promises

As discussed above, those most intimately connected with the
ICTY and the ICTR claim to prosecute in order to achieve a dizzying

102 See, e.g., Goldstone, supra note 48, at 227-28 (declaring that the ICTY is primarily useful in
serving as precedent for the ICC); Press Release, supra note 88 (emphasizing the tribunals' prece-
dential value for Sierra Leonean and Cambodian prosecutions).

103 See, e.g., Akhavan, supra note ii, at 30 ("[I]nternational demands for criminal justice can
inspire action by national courts, and ... such pressures can ... promot[e] national reconcilia-
tion."); Scheffer, supra note 49, at 332-33 (asserting that "a key purpose" of international prosecu-
tion is to spur domestic enforcement of international law).

In some of these cases, national courts may be perfectly suited for entertaining prosecutions
but politically hesitant to begin trials. In contrast, sponsors justified the creation of the ICTY and
the ICTR in part by asserting those national systems' inability to prosecute violations of interna-
tional humanitarian law adequately. Affiliates found several purported shortcomings of these na-
tional judiciaries. See, e.g., U.N. Doc. S/PV.3 4 5 3 , supra note 21, at 14 (statement of the Rwandan
representative to the Security Council) (inability to gain jurisdiction over defendants in countries
unwilling to extradite); Preliminary Report of the Independent Commission of Experts Established
in Accordance with Security Council Resolution 935 (1994), U.N. SCOR, 4 9 th Sess., Annex

136, U.N. Doc. S/1994/I 125 (1994) (bias or perceived bias); id. 138 (inconsistent adjudication).
104 See, e.g., U.N. Doc. S/PV.4o63, supra note 56, at 12 (recognizing that through "the Tribu-

nals ... we are learning important lessons for later use"). For some, the most important lesson in
this nascent stage may simply be that prosecution is possible.

105 See, e.g., Goldstone Interview, supra note 96, at 377 ("[T]he existence of the Tribunal has
brought home to people, certainly to people in political and military command, the fact that there
is such a thing as international humanitarian law."); Djiena Wembou, The International Criminal
Tribunalfor Rwanda: Its Role in the African Context, INT'L REV. RED CROSS, Nov.-Dec. 1997,
at 685, 69x (noting that the ICTR has "sparked an in-depth discussion of humanitarian law" in
academic and political circles).

106 See supra Part I, p. 1954 & n.49.
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array of objectives. Yet, as currently designed and implemented, the
tribunals seem tailored to only a few of these purported goals - pri-
marily, those objectives with a long-term focus. 10 7 The tribunals may
politically incapacitate some indicted offenders, begin a course of
global moral education, and pave the road for future prosecutions
elsewhere.108 However, limited jurisdiction and selective arrests con-
strain the tribunals' short-term impact on general deterrence; local
suspicion and limited proactive communication hamper their ability to
contribute to societal reconstruction. In the course of advocacy, tribu-
nal affiliates overstate the success of existing practices and present
goals that may be unrealistic given the tribunals' current structure. 10 9

There is a palpable gap between the tribunals' rhetorical promises and
their manifest reality.

i. Mind the Gap. - This gap is more than conceptually unsatisfy-
ing: it may also impair the greater effort to address violations of inter-
national humanitarian law. Even if individual tribunal affiliates rec-
ognize that prosecution is no panacea, 110 the aggregate exaggerated
claims supporting international tribunals may relieve pressure on in-
ternational power brokers to supplement prosecution with other tools,
diverting precious attention and resources from mechanisms that may
more effectively meet some of the goals discussed above.111 If existing

107 See Osiel, supra note 64, at 700 ("[C]riminal prosecution ... does some things rather well,

other things only passably well, and makes an utter hash of still others."). Despite the tribunals'
establishment as short-term measures ostensibly necessary to "restore international peace and se-
curity," U.N. CHARTER art. .39, for example, the ICTY and the ICTR appear to have had limited
immediate impact. See supra p. 1963 & n.33; supra pp. 1965-66 & n.53.

108 This impact alone, though significantly less than that envisioned by tribunal affiliates, may
well justify prosecution as a threshold matter. This Part claims not that prosecution is improper,
but rather that exaggerated claims for prosecution detract from a more balanced application of
mechanisms of accountability.

lo9 Overstated advocacy might well have been necessary to mobilize the political and financial
capital of the international community to support these institutions at their inception, but now
that the general prospect of prosecution for violations of international humanitarian law has
reached threshold status on the agenda of international actors, exaggerated expectations may do
more harm than good.

110 Some tribunal proponents recognize, for example, that prosecutions "cannot be a substitute
for [more] robust action by the United Nations." Antonio Cassese, On the Current Trends To-
wards Criminal Prosecution and Punishment of Breaches of International Humanitarian Law, 9
EUR. J. INT'L L. 2, 17 (1998); see also U.N. Doc. S/PV.3 217, supra note 31, at 27 ("[Ain interna-
tional tribunal must be but one element of a plan .... ").

111 The alternatives to international prosecution need not be impunity, but rather other mecha-
nisms of accountability better able to meet the goals that international prosecution cannot. Mili-
tary action, for example, may be far more effective at ensuring immediate incapacitation. Na-
tional prosecutions, truth commissions, independent investigations, textbook revisions, lustration,
banishment, political isolation, fines, sanctions, and civil damages are just a few of the other
means to establish and respond to responsibility for violations of international humanitarian law.
See BASS, supra note 29, at 7 (listing mechanisms); Alvarez, supra note i9, at 2099-2103 (discuss-
ing different mechanisms and the ends they best satisfy); Neil J. Kritz, Coming to Terms with
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means of prosecution can adequately incapacitate offenders, why risk
military intervention? If existing means of prosecution can adequately
spur reconciliation, why sponsor additional grassroots reconstructive
measures? Inflated expectations for prosecution provide an incre-
mental excuse for international actors to cling to a limited range of
familiar responses to international offenses. Given the difficulty of
mobilizing and coordinating political will to achieve international goals
beyond narrow national self-interest, even this minor inertial effect
may disproportionately deter support for supplemental mechanisms of
accountability that better meet the objectives of prosecution. 112

Fortunately, the gap between rhetoric and reality may be narrowed
by carefully examining of the purposes of prosecution. Tribunal affili-
ates deftly cite the rationales articulated in section B to justify their ex-
isting efforts, but have not yet grappled with their objectives rigor-
ously enough to ensure that their means are optimally suited to their
ends. Two straightforward processes may improve the fit.

2. Confront the Means. - Tribunal sponsors should focus on the
mechanisms of prosecution, seeking incremental opportunities to sat-
isfy the rhetorical aspirations outlined in section B through better im-
plementation and institutional design. Affiliates may justifiably pro-
test that limited resources, logistical constraints, and even political
timidity inhibit optimal tailoring. But through critical examination of
the precise ways in which tribunal practice falls short of its goals, af-
filiates may still find opportunities to modify current practices margin-
ally in order to achieve some objectives more effectively - and with-
out compromising other ends."13

3. Confront the Ends. - At the same time, tribunal affiliates
should subject their objectives to closer scrutiny to ensure that they
are legitimate and may realistically be satisfied by prosecution. This

Atrocities: A Review of Accountability Mechanisms for Mass Violations of Human Rights, LAW &
CONTEMP. PROBS., Autumn 1996, at 127, 127-44 (same).

Indeed, advocates have been so successful at focusing political energy on prosecution that
the international community's attention may have been unduly distracted not only from other
means of accountability, but also from efforts to confront the root causes of humanitarian viola-
tions. Affiliates may well have created an analogue to Nuremberg without a corresponding ana-
logue to the Marshall Plan. See Mark A. Drumbl, Punishment, Postgenocide: From Guilt to
Shame to Civis in Rwanda, 75 N.Y.U. L. REV. 1221, 1303 (2000).

112 "Attempts to make international criminal tribunals carry as much freight as some of their
advocates recommend ... may endanger alternative processes and possibly undermine competing
goals for the international community .. " Alvarez, supra note xg, at 2104.
113 For example, even given recent improvements in the ICTY and the ICTR's outreach, tri-

bunal reporting might be adjusted to match the particular aims of restorative justice more effec-
tively, without consuming additional resources devoted to different objectives. See supra note 88.
Moreover, it may be possible to append incremental structural or procedural components, such as
the Rwandan domestic provision for formal apology, to achieve objectives that the current institu-
tions unduly neglect. See Alvarez, supra note 4, at 409 (describing the apology mechanism); supra
pp. 1972-73.
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analytical undertaking requires three discrete steps. First, institutional
designers should flush out any underacknowledged aims that may in
the future motivate prosecutions sub silentio. 114  For example, interna-
tional lawyers may be driven to seek prosecution in order to expand
the substantive scope of international humanitarian law.1 s With no
international legislature, this body of law depends largely on painstak-
ingly negotiated treaties and judicial interpretations of customary in-
ternational law. 1 6  International tribunals amenable to flexible inter-
pretation may be able to advance the law more quickly than the
convention process permits. 117

Prosecution may also become a tool for political gain. 118 Tribunals
may provide an avenue to reduce the political influence of indict-
ees' 19 or to enhance public opinion of regimes helping to deliver "jus-
tice." 120 In addition, tribunals may provide a relatively safe symbolic
avenue for international power brokers to prove to political constitu-
encies that they are engaged in remedying humanitarian deprivations,

114 In addition, there may be reasons to prosecute that are not currently motivating affiliates,
but nevertheless deserve attention. See, e.g., Osiel, supra note 64 (claiming that prosecutions
promote "civil dissensus," the intellectual deliberation of contentious questions that is necessary
for social reconstruction).

115 See, e.g., U.N. Doc. S/PV.4 16x, supra note 53, at 25 (statement of Judge Claude Jorda) (dis-
cussing the tribunals' role in "open[ing] up an entire scientific universe of progress in the evolu-
tion of international humanitarian law"); t999 ICTY Report, supra note 57, 1 206 (noting with
pride that ICTY decisions are often "on the cutting edge of the development of international hu-
manitarian law").

116 Oscar Schachter, The Invisible College of International Lawyers, 72 NW. U. L. REV. 217,
223 (1977).

117 In its Ruggiu decision, for example, the ICTR firmly established that speech constituting
incitement to genocide could be criminal, though no clear international consensus existed on the
topic. See Alvarez, supra note 4, at 424 (discussing international disagreement on the criminal
status of incitement to criminal activity); infra Part IV, note 61 (discussing Prosecutor v. Akayesu,
Case No. ICTR-96- 4 -T (Int'l Crim. Trib. for Rwanda Trial Chamber I Sept. 2, 1998),
http:llwww.ictr.org/ENGLISH/cases/Akayesu/judgementakayoox.htm, and the recognition of
rape as a means of perpetrating genocide). There may be concerns about the democratic legiti-
macy of such an interpretation. The Russian representative to the Security Council, for example,
claimed in protest that "the Tribunal has repeatedly tinkered with the norms and rules of interna-
tional humanitarian law to suit its own purposes." U.N. Doc. S/PV.4 16x, supra note 53, at 8.

118 This motivation may arise most prominently in the decision to establish particular tribunals
or target particular regional conflicts for prosecution. Once a prosecutorial structure is in place in
a region, the possibility for political gain depends more directly on an individual prosecutor's sus-
ceptibility to political influences.

119 See Akhavan, Justice, supra note ig, at 81o ("[I]ndictment ... can become a convenient
weapon for the elimination of political rivals in transitional power struggles."); supra p. 1962. Of
course, prosecutions may also galvanize communities behind so-called political martyrs.

120 See BASS, supra note 29, at 32, 279 (describing public clamor for prosecution). On a more
individual 'level, politicians may publicly support foundational prosecutions and prosecutorial in-
stitutions to cultivate a personal legacy.
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without needing to muster resources more suitable to the task at
hand.1 21

Similarly, bureaucratic self-preservation may lie behind future ef-
forts to prosecute.1 22 The institutions of international prosecution may
have a vested self-interest in the prominence and perceived efficacy of
international prosecution as a mechanism of accountability.123  Al-
though it is true that preserving a prosecutorial institution as an insti-
tution may be necessary to achieve long-term ends,124 self-preservation
also has the potential to crowd out an institution's original aims and to
emerge as an end unto itself. In tribunals, this self-preservation may
manifest itself as a concern for institutional growth and credibility for
their own sake. 125  Judge Claude Jorda, President of the ICTY, has al-
ready recognized that "the Tribunal seems more to be evolving into an
institution which expects its expansion to continue over time rather
than remaining one which is temporary.' 126

Second, once all of the ends motivating prosecution have been ac-
knowledged, affiliates should consider the relative priority of their ob-

121 See 1994 ICTY Report, supra note 24, 7 (admitting that the tribunal was created to fill the
"need to demonstrate to the international community that the United Nations was not sitting back
idly while thousands were being brutally abused or massacred"); BASS, supra note 29, at 207 ("Af-
ter all, the establishment of the Hague tribunal was an act of tokenism by the world community,
which was largely unwilling to intervene in ex-Yugoslavia but did not mind creating an institu-
tion that would give the appearance of moral concern.").

122 See Richard Goldstone, Conference Luncheon Address to the Minnesota Advocates for
Human Rights (Mar. 23, i996), in 7 TRANSNAT'L L. & CONTEMP. PROBS. i, 12 (x997) ("[A]ny
international body will require an international bureaucracy to maintain it.").

123 Organizational theorists have long recognized that a bureaucratic institution may, over time,
become motivated by concerns of self-preservation ancillary to its original goals. Cf. ANTHONY
DOWNS, INSIDE BUREAUCRACY 19 (x967) ("As a bureau ages, its officials become more willing
to modify the bureau's original formal goals in order to further the survival and growth of its ad-
ministrative machinery.").

124 Cf. id. at 8 (explaining long-term bureaucratic incentives for short-term survival).
125 As Judge Claude Jorda explained regarding the ICTY's creation, "the [Security Council] has

been looking... for an exemplary institution calculated to reestablish UN credibility." Jorda, su-
pra note 73, at 68.

126 Jorda, supra note 33. Other appraisals have been less benign: "'It's a sort of Frankenstein,'
said an officer in the prosecutor's office .... 'You create the monster and then you can't control
it.'" BASS, supra note 29, at 34. Consider in this vein the ICTR's recent decision to assume ju-
risdiction over Colonel Thtoneste Bagosora, one of the recognized leaders of the Rwandan geno-
cide. "The Rwanda Government ... wanted to hold the actual trial of Colonel Bagosora in
Rwanda in order to have a visible demonstration of justice taking its course inside the country.
They felt that was very important to their peace and reconciliation process." Navanethem Pillay,
Address at War Crimes Tribunals: The Record and the Prospects Conference at the Washington
College of Law (Mar. 31-Apr. i, 1998), in The Rwanda Tribunal and Its Relationship to National
Tials in Rwanda, 13 AM. U. INT'L L. REV. 1469, 1474 (i998). Yet Prosecutor Goldstone "was
not prepared to surrender the primacy of the Rwanda Tribunal .... To have done so would have
been to subvert the credibility of the Rwanda Tribunal." Goldstone, supra note 37, at 497.
Bagosora may have been properly prosecuted by the ICTR and not by Rwandan courts, but justi-
fying the decision by the need to maintain the vigor and credibility of the ICTR betrays a concern
for self-preservation.

1978 [Vol. 11I4:1943



2001] DEVELOPMENTS - INTERNATIONAL CRIMINAL LAW

jectives to make coherent tradeoffs necessary in the drive for account-
ability. Some objectives will not be fully compatible with others; com-
promise of some kind is inevitable 1 27  For example, proceedings to es-
tablish individual criminal responsibility may help to prevent
vigilantism but are not likely to establish a complete narrative of socie-
tal complicity in violations of international humanitarian law. Con-
versely, condemnation that is more historically precise but also more
sweeping may promote collective guilt and thereby impair tribunals'
ability to deter repeated cycles of group violence.

Affiliates should also prioritize the legitimate competing interests
that are unrelated to accountability against the tribunal goals explored
above.12 8  Due process and capital punishment norms, for example,
should be balanced against the deterrent and retributive goals of
prosecution; similarly, demands of physical security and judicial effi-
ciency should be balanced against the value of restorative proceedings
involving witness testimony in local communities.

The case of Slobodan Milo.evid, the former President of the former
Yugoslavia, provides a salient example of the need to prioritize.1 29

There has been no argument that prosecuting Milogevid would detract
from the objectives described in section B. Yet because powerful in-
ternational actors want to protect the safety of their nationals, 130 safe-
guard the stability of a new political regime,' or maintain the former
Yugoslavia's territorial sovereignty, 32 Milogevid has not yet been
brought before the ICTY.133  These concerns may or may not repre-

127 Todd Howland & William Calathes, The U.N.'s International Criminal Tribunal, Is It Jus-
tice or Jingoism for Rwanda? A Call for Transformation, 39 VA. J. INT'L L. 135, 142 (x998).

128 See, e.g., Louise Arbour, The Status of the International Criminal Tribunals for the Former
Yugoslavia and Rwanda: Goals and Results, 3 HOFSTRA L. & POL'Y SYMP. 37, 39-40 (1999)
(considering that criminal justice must sometimes yield to other peacebuilding interests).

129 On May 22, 1999, Milogevid was indicted for his role in atrocities perpetrated in Kosovo.
Indictment, Prosecutor v. Milogevid, Case No. IT-9 9 -3 7-I (Int'l Crim. Trib. for Former Yugoslavia
Trial Chamber May 22, 1999), http://www.un.orglicty/indictmentenglish/mil-ii 9 9 o52 4 e.htm.

130 See BASS, supra note 29, at 29-30 (arguing that nations hesitate to risk their own soldiers to
capture suspects).

131 See Diane F. Orentlicher, Let the Serbs Help Pursue Their Own, WASH. POST, Nov. 26,
2000, at B3 (noting that arresting Milogevid could be volatile for the "fragile and untested gov-
ernment").

132 See Ann Scales, Clinton Says Milosevic May Avoid Arrest, BOSTON GLOBE, June 18, 1999,
at A3 9 (reporting that President Clinton hesitated to "invade" Belgrade to arrest Milogevid).

133 On April I, 2001, Milogevid was arrested by Serbian authorities under domestic charges, but
international prosecution still seems unlikely. See Steven Erlanger, Serb Authorities Arrest Mil-
osevic To End Standoff, N.Y. TIMES, Apr. 1, 2001, at i. Even if Milogevid is eventually tried at
the Hague, similar concerns are implicated in the decision to forego the arrest and prosecution of
other prominent figures in other countries who have been accused of violations of international
humanitarian law.
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sent acceptable tradeoffs, but advocates can make these choices strate-
gically only if they explicitly prioritize their objectives.134

Third, to reduce the gap between rhetorical promise and real-world
impact, sponsors of international prosecution should abandon claims
that tribunals cannot effectively realize. 135  Affiliates should refrain
from contending that tribunals can adequately meet contradictory ob-
jectives; instead, they should strive to realize fully their highest-
priority aims. This restraint would clarify the need for supplemental
strategies to address the aims left undersatisfied by prosecution. Only
then would it be possible to implement a robust array of mechanisms
to address violations of international humanitarian law effectively.

4. The Promise of the Future. - The rigorous self-examination pre-
scribed above is especially pressing at the moment, with powerful new
institutions for accountability on the horizon. Given the inflated
rhetoric surrounding the nascent International Criminal Court
(ICC),13 6 there is a substantial risk that promises will once again out-
strip reality, leaving violations of international humanitarian law in-
adequately addressed by institutions only partially suited to the task.

The recent design innovations of the Special Court for Sierra Leone
(SCSL) 13 7 provide a more encouraging model for a first step toward a
tighter weave of rhetoric and reality. Established in 2000,138 the SCSL
attempts to meet the above-mentioned rationales more effectively than
its international forebears through incremental changes in the familiar
institutions of prosecution. For example, the U.N. Secretary-General
has emphasized the need to inform and educate Sierra Leonean citi-
zens about the SCSL's work, 139 which should improve the Special
Court's ability to achieve long-term local prevention 140 and individual

134 The priority of objectives may also have implications for whom prosecutors should target.

See Alvarez, supra note 19, at 2091-92 (discussing how distinct aims may lead to prosecuting dif-
ferent defendants); Morris, supra note 15, at 366-7I (same).
135 "[Ilt is best to be modest about what war crimes trials can accomplish." Ignatieff, supra

note 23, at I7; see also Akhavan, Justice, supra note ig, at 784 (calling for an end to the "ex-
travagant expectations and judicial romanticism about what the ICTY reasonably can achieve").
This restraint will necessitate hard choices about objectives undermined by lack of cooperation
from other international actors. In some circumstances, repeated adherence to lofty goals may
inspire those other actors to provide the support tribunals require. However, if support is not re-
alistically forthcoming, inflated expectations may wrongly emphasize prosecution over alternative
mechanisms less dependent on the goodwill of others.

136 The ICC is the most prominent of these new institutions, but a full review of the fit between
its design and objectives is beyond the scope of this Part. For more thorough discussion of the
ICC, see generally sources cited in note 18, above.
137 Report of the Secretary-General on the Establishment of a Special Court for Sierra Leone,

U.N. SCOR, 55th Sess., U.N. Doc. S/2000/ 9 15 (2000) [hereinafter Sierra Leone Report] (explaining
the structure of the SCSL).

138 Id.
139 Id. 7.
140 See supra pp. i965, 1966-67.
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retributive justice.' 4 ' Moreover, the SCSL's temporal jurisdiction is
designed to put the worst atrocities in contextual perspective, 14 2 in-
creasing slightly the accuracy of the resulting historical record. 143 Fur-
thermore, because the SCSL will sit in Sierra Leone and apply some
national law,14 4 its capacity for local restorative justice will improve. 14'

As for the second prong of the analytic effort - the focus on the
objectives of prosecution - there has been little public discussion of
potential subtextual motivations and only a modest public attempt to
prioritize tribunal objectives explicitly. However, SCSL affiliates have
left rhetorical space for other mechanisms of accountability that may
better achieve some of the goals that prosecution does not adequately
fulfill. For example, institutions such as the national Truth and Rec-
onciliation Commission are expressly designed to operate in tandem
with the SCSL prosecutions. 146  If executed effectively, these other
mechanisms may leave the SCSL more free to concentrate on what
prosecutions do best.

D. Conclusion
These developments are welcome, but the process of self-

examination should not be considered complete. Currently, prosecu-
tion seems the sole presumptive response to violations of international
humanitarian law. 14 1 Yet international prosecution is just one element
in a toolbox of accountability. In any given context, those who seek
accountability must closely examine their objectives to ensure that the
mix of tools they select is best tailored to the particular need. Exag-
gerating what just one tool - international prosecution - can rea-
sonably accomplish may distract attention and resources from other
more suitable mechanisms and will inevitably lead to disappointment

141 See supra note 72.
142 Sierra Leone Report, supra note 137, 26-27 (describing the jurisdictional compromise).
143 See supra p. 1973.
144 Sierra Leone Report, supra note 137, 2 (noting the seat's location in Sierra Leone); id.

12, 19-20 (giving the SCSL jurisdiction over crimes under both international law and Sierra
Leonean law).

145 See supra pp. 1971-72.
146 Eighth Report of the Secretary-General on the United Nations Mission in Sierra Leone,

U.N. SCOR, 55th Sess., 51-53, U.N. Doc. S/2000/1I99 (2000) (describing the establishment of
the TrSuth and Reconciliation Commission, the Human Rights Commission, and a "data-gathering
project" to supplement the SCSL); see also Report of the Security Council Mission to Sierra Le-
one, U.N. SCOR, 55th Sess., 52-55 , U.N. Doc. S/2ooo/992 (2000) (cataloging elements of a
"comprehensive strategy").

147 The problem is not with the laudable attempt to address violations, but with the exagger-
ated focus on prosecution as a means to that end. The critiques herein do not disparage the nec-
essary quest for accountability; as Oliver Wendell Holmes recognized, "[Olne may criticise even
what one reveres." Oliver Wendell Holmes, The Path of the Law, io HARV. L. REV. 457, 473
(1897), reprinted in ilo HARV. L. REV. 991, 1005 (1997).
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in the prosecutions' performance. Instead, those seeking accountabil-
ity should carefully examine what they seek to accomplish, employ
well-designed prosecutions only to satisfy the highest priority goals,
and supplement tribunals with other mechanisms to address the objec-
tives for which prosecution all too often falls short.

III. FAIR TRIALS AND THE ROLE OF INTERNATIONAL
CRIMINAL DEFENSE

When drafting the statutes of the ad hoc International Criminal
Tribunal for the Former Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (ICTR), the United Nations was re-
fighting a previous war. The backlash against the Nuremberg and
Tokyo war crimes tribunals began even before those trials ended' and
continues to this day as judges, lawyers, and academics decry the im-
position of "victors' justice," the application of retroactive laws, and
the denial of procedural rights essential for a fair trial.2

Attempting to avoid a similar backlash, the drafters of the statute
establishing the ICTY3 provided for an independent judiciary,4 the
criminalization of only those substantive crimes that were "beyond any
doubt part of customary law,"5 and procedures respecting the rights of
the accused informed by the development of human rights norms over
the past half-century.6 A year and a half after adopting the ICTY
statute, the U.N. incorporated the same provisions into the ICTR stat-
ute.7 Yet neither the ICTY nor the ICTR has fully avoided the fate of

1 See, e.g., In re Yamashita, 327 U.S. i, 28-29 (1946) (Murphy, J., dissenting) ("To subject an
enemy belligerent to an unfair trial, to charge him with an unrecognized crime, or to vent on him
our retributive emotions only antagonizes the enemy nation and hinders the reconciliation neces-
sary to a peaceful world.").

2 See Kevin R. Chaney, Pitfalls and Imperatives: Applying the Lessons of Nuremberg to the
Yugoslav War Crimes Tals, 14 DICK. J. INT'L L. 57, 70-91 (1995) (surveying criticism of the
Nuremberg trials). See generally RICHARD H. MINEAR, VICTORS' JUSTICE: THE TOKYO
WAR CRIMES TRIAL (197 1) (criticizing legal and procedural aspects of the Tokyo trial).

3 Statute of the International Tribunal, 32 I.L.M. 1192 [hereinafter ICTY Statute], available
at http://www.un.org/ictylbasic/statut/statute.htm, adopted by S.C. Res. 827, U.N. SCOR, 4 8th
Sess., 3 217th mtg. at 6, U.N. Doc. S/RES/827 (1993), 32 I.L.M. 1203.

4 See Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolu-
tion 8o8 (r993), U.N. SCOR, 4 8th Sess., 172-75, U.N. Doc. S/257o 4 (1993), 32 I.L.M. 1163,
178-79 [hereinafter Report of the Secretary-General]; see also ICTY Statute, supra note 3, arts.

12, 13, 32 I.L.M. at ix95-96.
5 Report of the Secretary-General, supra note 4, 134, 32 I.L.M. at 1170.
6 See ICTY Statute, supra note 3, art. 21, 32 I.L.M. at 198 (entitled "Rights of the accused");

Report of the Secretary-General, supra note 4, io6, 32 I.L.M. at 1i85 ("It is axiomatic that the
International Tribunal must fully respect internationally recognized standards regarding the rights
of the accused at all stages of its proceedings.").

7 Statute of the International Tribunal for Rwanda, 33 I.L.M. 1602 [hereinafter ICTR Stat-
ute], available at http://www.ictr.org/ENGLISH/basicdocs/statute.html, adopted by S.C. Res. 955,
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