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GOVERN ING THE WORLD
TRADE ORGAN I ZAT ION

Like many other international organisations, the World Trade Organization
stands at a crossroads. There is an obvious imbalance between the organ-
isation’s dispute settlement arm and its negotiation platform. While its
current rules, supported by a strong dispute settlement system, have pro-
vided some buffering against the negative effects of the financial crises, its
negotiation machinery has not produced any substantial outcomes since the
late 1990s. It has become obvious that the old way of doing business does not
work any more and fresh ideas about governing the organisation are needed.
Based on rigorous scholarship, this volume of essays offers critical readings
on the functioning of the system and provides policy-relevant ideas that go
beyond incremental redesign but avoid the trap of romantic scenarios.

thomas cottier is Managing Director of the World Trade Institute
and Professor of European and International Economic Law at the
University of Bern.

manfred elsig is Assistant Professor in International Relations at the
World Trade Institute at the University of Bern.
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PREFACE

The World Trade Forum series was established in 1997 with the aim of
addressing some of the most pertinent questions facing the global trading
system. Who would have thought at that time that the Forum would one
day turn to the question of how theWorld Trade Organization (WTO) is
governed, as a result of lack of progress in multilateral trade negotiations
and a profound imbalance between the political and judicial branch of
the Organization? After nine years of Doha Round negotiations and
with major regulatory challenges ahead, we thought that the time was
ripe to take stock and to consider the challenges and prospects of
governing the WTO. The thirteenth World Trade Forum was held on
25 and 26 September 2009 at the World Trade Institute of the University
of Bern and was entitled ‘Making Decisions at the World Trade
Organization: Past, Present and Beyond Doha’. The aim was to reflect
on the past, to look critically at the current governance challenges and
spearhead different paths the WTO could take in the future. For this
purpose we invited scholars and experts on international economic
organisations to participate. The conference offered a unique platform
to exchange ideas and test them with practitioners representing interna-
tional organisations, official WTO delegations and non-governmental
organisations. This participatory mixture served to bridge the existing
divide between trade diplomacy and academia. It pushed for cross-
fertilisation among various disciplines, most importantly law, economics
and international relations. While theoretical proposals might not always
be able to jump the high hurdle of the Geneva reality test, we attempted
to lay some groundwork for further reflection, debate and eventual
action in the not so distant future. We hope the book will appeal to a
wide readership that is ready to engage with various complementary,
competing and overlapping assessments of the current system and to join
in sketching future paths for the WTO to take.

It should be noted in this respect that the picture on the book cover
does not convey a negative message of the Gordian knot, but a more
positive analogy of ropes that can be untied, serving the climber,

xv
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providing safety and inspiring confidence. An understanding of how the
ropes were intertwined in the first place is necessary in order to push and
pull the coloured ropes in the correct sequence, and finally, to untie them
in a collaborative effort. Once untied, the ropes can be used again, in the
hands of experienced and team-oriented coalitions, supporting the
shared climb to the summit.

This volume would not have been possible without the contributions
of a number of outstanding people. Particular thanks go to the partici-
pants of the conference for their stimulating presentations and engaging
debates. We would like to express our gratitude in particular to Tom
Bernes, Steffen Grammling, Michael Hahn, Jennifer Hillman, Faizel
Ismail, Andrew Lang, Bessma Momani, Marion Panizzon, Victor do
Prado and Debra Steger. We would like to express our heartfelt appre-
ciation to the authors involved in this book for their stimulating con-
tributions and for their willingness to stick to the deadlines imposed. We
believe that joint efforts of this kind yield promising results. Indeed, an
interdisciplinary effort combining theoretical and practical experience
and perspectives is required when climbing in order to reach the summit
and to gain a view into new valleys and territories.

We are equally very grateful for the continued support received from
the Ecoscientia Foundation without which this World Trade Forum
could not have been staged. We thank Susan Kaplan for reviewing the
manuscripts and for her support in preparing the publication. She was
ably supported in this endeavour by Mariella Delahaye and Sarah
Woodall. We wish to thank Margrit Vetter and Gaby Hofer for taking
care of housekeeping matters and for lending us their unique organisa-
tional skills. Finally, we wish to thank Finola O’Sullivan of Cambridge
University Press for her continued support and commitment to the
project and the World Trade Forum series and to the two anonymous
reviewers for their assessment and valuable suggestions.

Thomas Cottier &
Manfred Elsig

xvi preface
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1

Introduction

thomas cottier and manfred elsig

Constitutional paralysis paved the way for financial ruin, for military impo-
tence, and for foreign invasion. If taxes could not be raised, the Republic’s
Army could not be maintained, and the Republic’s enemy could do as they
pleased.

(Davies 2001)

The World Trade Organization (WTO) stands at a crossroads, a situa-
tion it shares with many other international organisations (IOs) estab-
lished after the Second World War. While challenges from globalisation
are creating opportunities and the need for enhanced multilateral co-
operation, IOs have largely remained on the sidelines, staying with
structures shaped for a different and past period. The responses to the
most recent financial, fiscal and economic crises and the failure to reach
more than a shaky political accord at the 2010 Copenhagen Summit
on Climate Change illustrate two facts: the absence of leadership and
the preference for unilateral, bilateral or plurilateral approaches, and
the lack of an appropriate international architecture able to deal with
a highly complex international agenda. Nation states continue to cling
to an outdated model of Westphalian sovereignty which translates
into limited delegation to and within IOs of global reach. The exact
diagnosis of shortcomings and crises varies from one IO to another. In
the case of the WTO – formally created in 1995 but strongly building
upon the experience and diplomatic modus operandi of the 1947
General Agreement on Tariffs and Trade (GATT) – an obvious imbal-
ance between the organisation’s modern dispute settlement arm and
its traditional negotiation platform emerged (Cottier and Takenoshita
2003). While the WTO’s existing rules, backed by the strong dispute
settlement system, have provided some buffering against the negative
effects of the financial crises (e.g., countries’ incentives to turn to
protectionism), its negotiation machinery has not produced any
substantial outcomes since the late 1990s. It has become obvious that

1
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the old way of doing business does not work properly any more in a
multi-polar world and that demand for fresh ideas about governing the
organisation is growing (e.g., Steger 2010). This becomes all the more
evident when we turn to future regulatory issues which transcend the
traditional call for market access and liberalisation.

This book is about governing the most important multilateral institu-
tion at the heart of the global trading system. We understand governance
as a term of political science capturing the substance and structure, as
well as the processes of political systems. While lawyers increasingly
tend to structure the argument of governance in terms of constitutional
theory in international law (e.g., Klabbers, Peters and Ulfstein 2009), we
use the term governance as defined by James Rosenau to mean ‘the
maintenance of collective order, the achievement of collective goals,
and the collective processes of rule through which order and goals
are sought’ (2000: 175). We posit that governance malaise develops
from difficulties in defining processes, working within existing struc-
tures, or disagreement on the collective goals. We also submit that
constructive criticism of how institutions are governed is necessary and
important if they are to continue to play an important role. Absence of
criticism (lack of voice) would be a sign of states taking the exit option
(Hirschman 1970).

In the case of the WTO, however, the amount, tone and origins of
criticism directed at the organisation are noteworthy. Even the inner-
most circle of actors (the Geneva-based trade diplomats) must have
come to realise that the WTO has a serious ‘governance’ problem. The
first notable efforts towards addressing governance deficiencies started
in early 2000 after the infamous third WTO Ministerial Conference held
in Seattle in December 1999. Back in Geneva, many contracting parties
and a significant number of civil society groups called for a rethink of
decision-making. Therefore, in the run-up to the Ministerial Conference
in Doha in 2001, some incremental changes were agreed upon to
allow greater access for weaker states during the negotiations (to
address concerns of inclusiveness). In addition, we witnessed attempts
to increase overall transparency (and decrease secrecy) to address con-
cerns of information asymmetry voiced by many developing countries.
Yet, the launching of a new round masked the continuing difficulties in
making deals at the WTO. After successfully negotiating a formula to
address the thorny issue of the protection of intellectual property rights
and public health, some participants were even enthusiastic about the
ability of the existing governance toolkit to manage the Doha Round.
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Whereas it remains disputed in the literature whether 9/11 provided the
necessary conditions for agreeing on a mandate or whether changes in
negotiations behaviour account for the Doha Declaration (Blustein 2009,
Odell 2009); what remains undisputed is that agreement on the Doha
Declaration was influenced by concessions towards developing coun-
tries. These concessions came in the form of publicly suggesting that the
key concern was to strengthen the developmental aspects of the WTO.
This rebranding exercise (from a market access endeavour to a develop-
ment round) raised expectations which would be hard to meet. Since the
beginning of the round, little progress has been made in relation to the
agenda outlined andmany deadlock situations have been encountered, at
times paralysing the organisation.

The original WTO treaties foresaw that the organisation would meet
at least every two years at the Ministerial level. Given the small progress
in the Doha Round and the reluctance to bring Ministers together with-
out the prospect of some success, there had been noMinisterial gathering
in 2007.1 In late 2009, the WTO Members finally agreed to hold a
Ministerial meeting. In response to the evolving consensus that another
failed Ministerial was to be avoided, the meeting was intended to address
governance issues.2 This was an attempt to allow Ministers to meet
outside the typical bargaining atmosphere (which is usually what hap-
pens at Ministerials). While progress by tabling bold new initiatives was
not expected in a formal setting (Ministers read out their prepared
speeches), it marked the start of a period of reflection on reform of the
institution.

It has become evident that while the present round will be completed
(or abandoned) on the basis of current procedures, future tasks can no
longer be successfully addressed without institutional reform. Beyond
classical trade issues, future challenges include additional liberalisation
of behind-the-border measures, complex negotiations on trade policy
responses to climate change mitigation and adaptation, and finding

1 When Ministers met it was within the setting of so-called mini-Ministerials among
leading economies; these were convened to attempt to unblock issues.

2 To quote from the WTO website: ‘In his report to the General Council on 17 November
2009, D-G Pascal Lamy said that while the upcomingWTOMinisterial Conference would
not be a negotiating session, it would be “a platform for ministers to review the function-
ing of this house”, including the Doha Round, and an occasion “to send a number of
strong signals to the world with respect to the entire WTO waterfront of issues – from
monitoring and surveillance to disputes, accessions, Aid for Trade, technical assistance
and international governance.”’ www.wto.org/english/thewto_e/minist_e/min09_
e/min09_e.htm, accessed on 12 June 2010.
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regulatory answers to long-term effects of the financial and fiscal crises,
including the absence of sufficient financial regulation in international
law. Given this changing environment and the demand for fresh ideas on
adapting the WTO governance model, this edited volume is aimed at
contributing to the evolving debates on the future of this key multilateral
institution in regulating the world economy.

This volume is the result of the 2009 World Trade Forum held at the
World Trade Institute of the University of Bern in September 2009. The
Forum brought together scholars and practitioners who have been
writing on WTO law, economics and international relations as well as
colleagues focusing on other global economic multilaterals. The Forum
allowed for critical discussions across disciplinary boundaries and polit-
ical convictions, pushing contributors to sharpen their arguments in
terms of theoretical frames, conceptualisation, empirical assessment
and policy prescriptions. The book offers more than one diagnosis of
governance crises and consequently suggests various paths towards
reform (Elsig 2007).

This is not the first book on reform (and will not be the last). However,
it offers a number of new aspects: first, by contrasting and complement-
ing various traditions for studying WTO governance, the book goes
beyond a mono-disciplinary approach. We posit that the blurring of
disciplinary borders will shed some new light on the challenges the
WTO faces. Second, a number of the chapters offer explicit comparative
perspectives. Lessons learned across IOs are intended to enrich the often
myopic view of the WTO, treating the WTO in a sui generis fashion.
Third, the book addresses change over time. It goes beyond a ‘snapshot’
analysis of current problems and provides for a longer term view of the
functioning of the system. Fourth, the contributions rely on critical and
constructive analyses.

The book also provides for a variety of readings on how theWTO does
business and contributors work with different and competing expect-
ations as to what the WTO is mandated to perform. Therefore, this
edited volume does not put forward a uniform set of proposals. While
readers will find plurality of voices on reform, they will recognise
that contributors to this volume are united in advocating that the
WTO cannot continue to renegotiate old rules and create new rules in
a business-as-usual scenario. They provide policy-relevant ideas that go
beyond incremental redesign but avoid the trap of (overtly) romantic
scenarios for changing the dominant governance models of the
organisation.

4 thomas cottier and manfred elsig

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.002
https://www.cambridge.org/core


This volume is structured in six Parts. Below we summarise the key
messages and findings. In Part I, ‘Setting the stage’, we start with a
personal account of the challenges of the multilateral trading system.
In Chapter 2, former Ambassador Julio Lacarte looks back on his long
experience of being an active participant in the global trading system
since its origins in Havana, Cuba in 1947. Ambassador Lacarte provides a
practitioner’s perspective on governance. He outlines trends and consid-
ers diversity, putting special emphasis on the role of developing countries
and discussing the function of the important international civil servant
running the Secretariat, the Director-General. In Chapter 3, Tony
McGrew argues that WTO reform has been marginalised by far more
pressing issues in the wake of the crisis of financial globalisation.
However, reform has perhaps never been as urgent given accelerating
shifts in global economic power, the centrality of trade to the structural
rebalancing of the world economy necessitated by the Great Crash of
2008 and the need to forestall the collapse of globalisation. McGrew
examines this paradox by reference to both the ideational and structural
determinants of WTO institutional politics. Drawing upon Vivien
Schmidt’s policy discourse framework and the wider global governance
literature (both normative and analytical), the argument suggests that
dominant discursive constructions of WTO reform have contributed
significantly to a politics of failure: that is failure to realise progressive
institutional change. The chapter concludes by exploring some cosmo-
politan arguments for a transformed WTO.

Part II, ‘Boundaries’, takes up prominent debates on the WTO’s
borders in terms of participation (parliamentary dimension) and issue
areas (mandate). In Chapter 4, Marion Jansen provides an economic
analysis of what the WTO should be regulating in the first place. Jansen
discusses a range of reasons why governments might wish to inscribe
negotiating issues on the WTO agenda. She argues that export interests,
anti-circumvention arguments and enforcement considerations may
have been the most relevant drivers of WTO agenda-setting in the past.
In addition, the chapter discusses the way the WTO has dealt with new
issues related to countries’ internal policies and how the relationship
with international standard-setting institutions has evolved. The follow-
ing chapter by Markus Krajewski focuses on the potential role of
transnational parliamentary institutions. He contributes to the evolving
debate on legitimate legal order and frames this analysis within the
wider debate about democratic legitimacy at the international level
(Chapter 5). Krajewski applies a comparative approach, contrasting
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the Parliamentary Conference on the WTO (PCWTO) and the
Parliamentary Network on the World Bank (PNoWB) as two recent
examples of transnational parliamentarisation and discusses the pros-
pects and perils of increasing the parliamentary dimension.

Part III, ‘Emerging and established powers’, discusses the challenges of
the newly emerging trade powers and one of the existing sponsors of the
system (the European Union (EU)). In Chapter 6 Amrita Narlikar
addresses the way the WTO has institutionally adapted to changing
external imperatives, including the evolving balance of power. She in-
vestigates why this has not resulted in the smoother functioning of
the organisation. Narlikar proposes directions for institutional reform,
focusing in particular on decision-making processes within the organ-
isation. She argues that although critical mass approaches, particularly
with most-favoured nation (MFN) clauses built in, may offer one way
out, they also come ridden with problems. She then develops ideas in
regard to a revised voting system, which combines the efficiency of the
former Principal Supplier Principle with the empowerment afforded by
majoritarian voting formulae. Chapter 7 by Bart Kerremans opens up the
domestic side of EU trade policy-making. Kerremans analyses how the
strategic negotiating set-up of the WTO affects the EU’s ability to
participate effectively in multilateral trade negotiations. The chapter
combines principal–agent (PA) theory, endogenous tariff theory, and
resource mobilisation theory to identify the chain of delegation that
matters for the EU whenever it negotiates multilaterally. It also shows
how international institutional factors affect the processes of autonomy
and control in that chain. He indicates how a PA concept can help
uncover the key PA relations that are pivotal to understanding the
challenges of reform.

Part IV turns to weaker actors within the WTO/GATT system. In
Chapter 8, Chad Bown focuses on the surveillance needs of weaker
developing countries, reflecting on current challenges brought about by
the economic and financial crises. Bown argues that the lack of a sur-
veillance function of the WTO system is a result of the small amount of
private sector monitoring that is taking place. The economic implica-
tions of this can be quite important. If developing country exporters
cannot monitor the conditions of foreign market access, they are ill-
informed whenWTO violations occur, and they do not then self-enforce
foreign commitments by using the threat of or actual resort to WTO
dispute settlement. The chapter suggests, in addition to other existing
tools for increasing transparency, the creation of an ‘Institute for
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Assessing WTO Commitments’ (IAWC). The following chapter, written
by Kent Jones, explores the compliance costs and burdens upon many
developing countries as a result of WTO obligations. Jones examines the
current state of trade coherence as defined by coordination among IOs to
address aid and technical assistance in support of trade liberalisation and
the building of trade capacity among least-developed countries. Jones
applies an institutional analysis advocated by John Searle and elaborates
on new institutional initiatives in the WTO. He shows how Searle’s
conceptualisation can guide us in thinking about reform in light of
growing regime overlap.

Part V focuses on the consensus principle. In Chapter 10, Mary Footer
conceives of the WTO treaties as a mixture of a ‘constitutional contract’
and a ‘living instrument’ focusing on the ‘intrinsic evolutionary nature’
of such treaties. Footer looks specifically at the roles of consensus
decision-making and informality in the adoption of decisions and in
consensus building at the negotiations stage and in the context of
normative developments. The following chapter by Robert Kissack
explores the question of the extent to which and how an institutional
crisis brings about changes in decision-making rules and processes.
Kissack focuses in Chapter 11 on consensus and the ways in which
states agree to use innovative methods of negotiation in order to reach
consensus. The argument put forward is that an institutional crisis
presents organisations and states with an opportunity to promote new
negotiation mechanisms previously unused in that institution. Kissack
proceeds with a comparative study by providing a theoretical grounding
of the concepts of crisis and consensus, as well as introducing the most
important element in the argument, the differentiation between active
and passive consensus following Barry Buzan’s work. He then presents
an empirical demonstration of the interplay between crisis and consen-
sus in the Food and Agriculture Organization of the United Nations
(FAO) and considers what crisis and consensus can teach us about
the WTO.

The final Part, ‘Quo vadis?’, offers three explicit contributions to the
reform questions and avenues. Steve Charnovitz in Chapter 12 uses
Montesquieu’s analysis of separation of powers and employs it in an
updated version to analyse theWTO. Charnovitz examines the operation
of the three branches of the WTO, the executive, the legislative, and
the judicial, and suggests ways in which the interrelationships of
the branches can be improved. He puts forward a variety of practical
recommendations to meet the expectations raised through a
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neo-Montesquieu analysis. In Chapter 13, Manfred Elsig and Thomas
Cottier focus on the current triangle of decision-making (consensus
principle, single undertaking, member-driven nature) and explain why
the current system is unsustainable in the long run. Based on these
findings, the chapter then engages in a contrafactual analysis of how
the current system would function when actors experiment with adjusted
forms of decision-making, mainly based on incremental reform steps.
Finally, the chapter suggests redesigning WTO governance for tackling
the future challenges of the trading system, including the departure from
consensus decision-making, the single package idea and the limited
delegation to the WTO Secretariat. The last chapter, written by Rorden
Wilkinson offer a critical reading of current discussions about WTO
reform that looks beyond the minutiae of the reform proposals
(Chapter 14). Wilkinson proceeds on the basis of two interrelated claims.
The first claim is that in the absence of a fundamental overhaul that goes
beyond the kind of reform that dominates the most frequently touted
proposals, future trade negotiations are unlikely to produce outcomes
that are markedly different from those of previous rounds. The second
claim is that when confronted with yet another asymmetrical bargain,
as Doha is likely to produce, our intellectual industry will most likely
turn again to fettling, but nevertheless preserving, the way in which
the current system works rather than substantially changing or over-
hauling it.

In conclusion, this volume adds to the voices saying that reform is
necessary and ought to be taken seriously. We sincerely hope that the
chapters of this volume will assist in moving forward the necessary
debate on trade governance in the WTO and beyond. We are convinced
that this debate is necessary if states and IOs wish to avoid the fate of the
First Noble Republic of Poland (1569–1795). At the time, the supremacy
of a large nobility amounting to 8–10 per cent of the population enjoyed
the privileges of individual veto powers and the need for consent in the
legislative assembly, the Szlachta. No statute could be adopted without
consent of all. Insistence on such requirements and veto powers (liberum
veto), based upon extensive individualism, largely contributed to immo-
bility and decline of the enlightened Republic and laid the country open
to Austria, Germany and Russia for partition, leading to disappearance
and colonisation (Davies 2001: 290–5). It essentially left Poland in that
state until 1990 and subjected the country to a violent history. Let us
hope that comparable patterns of immobility enshrined in sovereignty,
veto powers and the consensus principle in today’s IOs will not produce
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similar effects, and that a new and appropriate balance between the
prerogatives of sovereignty, cooperation and integration can be found
in IOs and common law-making. Constititutional paralysis must be
avoided.
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PART I

Setting the stage
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2

The origins and back to the future: a conversation
with Ambassador Julio Lacarte Muró

Mr Ambassador: making decisions at the GATT/WTO; how did it all start?

The genesis of GATT was a Preparatory Committee for a world conference on trade
and employment which was to be held in Havana in late 1947 and early 1948; this
Preparatory Committee was appointed by the Economic and Social Council of the
United Nations and comprised some twenty-odd members. The intention was that the
International Trade Organization to be set up at Havana would join the World Bank
and the International Monetary Fund as the backbone of the post-war scheme for
inter-governmental cooperation in trade, financial and monetary issues.

And who were those 20-odd members?

Almost inevitably they were a reflection of the winning alliance of the Second World
War. They included Great Britain, Canada, South Africa, Australia, New Zealand and
India; that is, six from the British Commonwealth. The United States, Cuba – which
was at the time very close to the United States, due to the sugar quota issue – and Brazil,
which had sent troops to Europe in the Second World War. Inevitably, there was
France together with the Benelux countries (Belgium, the Netherlands and
Luxembourg). Norway, which had also been a belligerent and whose government
had taken refuge in Britain throughout the Second World War, was represented. So,
out of the total membership of the Preparatory Committee countries, the majority had
been Allies and they were the countries that were most influential in pushing in favour
of the whole process of the world trading system. And we must not forget China as it
was at the time – the China of the Nationalist Government.

What about the Union of Soviet Socialist Republics and its allies?

The Union of Soviet Socialist Republics (USSR) had been invited to participate in the
Preparatory Committee but had declined, and one can see why it would have done so,
because the USSR’s economic system and doctrine were completely alien to those of
Britain and the United States. Subsequent political events simply served to confirm this
approach. The only Eastern European country that did join was Czechoslovakia. The
Czechs had a very big stake in world trade, and as a land-locked country whose outlet
to the world was mainly through Hamburg, they had a tremendous interest in being
part of this movement.
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How were negotiations organised? What were the ambitions?

The members of the Preparatory Committee started the whole process. Representa-
tives met three times to prepare for the Havana Conference, the first time in London
and the second at the United Nations Headquarters in Lake Success, New York.
Subsequently, in the spring and summer of 1947, they gathered in Geneva for six
months and – in anticipation of the Conference – they negotiated and agreed among
themselves on what was called the General Agreement on Tariffs and Trade (GATT).
This Agreement was to be incorporated into the proposed International Trade Organ-
ization (ITO) that was going to be set up in Havana, and it was concluded as a first stage
in the process of tariff reduction and general liberalisation of trade that was the
essential purpose of the whole process. As we know, at Havana there was agreement
on the constitution of an ITO and a Charter was drawn up to that effect. However, the
US Congress did not approve this initiative, which was submitted to it twice by the US
Administration. The failure of the United States, by far the most powerful trading and
financial power at the time, to join the ITO discouraged other countries from ratifying
the Charter, and as a consequence the ITO never came into being. Since the members
of the Preparatory Committee had agreed among themselves to apply the GATT from
the moment they negotiated it at Geneva, they decided to continue to do so under the
terms of a Protocol of Provisional Application. This group did, however, include the
United States. GATT therefore survived the demise of the ITO project and this group
of about twenty countries started off under very inauspicious circumstances, then
developed and grew year after year until it was transformed into the very powerful
World Trade Organization.

What was the atmosphere at that time?

It was a small group of trade mandarins who knew each other intimately and who
clubbed together. Everybody knew everybody else. There were James Helmore and
R. J. Shackle from Britain, John Leddy from the United States, André Philip from
France, Speekenbrink from Holland, Suetens from Belgium, Coombs from Australia
and Wilgriss from Canada. They were always turning up. They were good friends and
were very competent. In spite of its initial small membership, GATT represented
roughly 85 per cent of world trade at that moment. So the views aired at GATT were
paramount in world trade.

How were deals worked out at that time?

I always thought about decision-making in the form of concentric circles. What was
the centre of a concentric circle for any particular initiative? It might come from the
US; it might come from Britain; it might perhaps come from France; it might come
from the Executive Secretary, and this would give rise to some initial discreet
exchanges between two or three of these members. Is this a good idea? Is it worth
pursuing? How shall we do it? Who shall we bring into the conversation? Let’s bring in
so-and-so who might contribute. And after that initial point the circle would expand
into a first larger circle and maybe another slightly bigger circle, and before you knew it
you had a majority right there. Then it was not too difficult to get other people to come
on board and that is how things were negotiated, settled and agreed at that time.
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Who was the Executive Secretary of GATT and what was he like?

From the first day and for many years it was Sir Eric Wyndham White, whom I knew
very well because I was his deputy in the initial stages of GATT. Eric was a very strong
Executive Secretary and he was wedded, if I may put it that way, to North Atlantic unity
and understanding. His mentality ran along North Atlantic lines – unity between
North America and Western Europe. He was a very intelligent man, a very exacting
administrator and a very competent official. Let me recall an episode that shows both
the confidence he inspired and his audacity when circumstances required it. On one
occasion there was a very big argument. Nobody could agree on anything on this
particular issue, opinions were sharply divided and a new meeting was called to try to
find a solution. At the beginning of the meeting, Wyndham White patted his pocket
and he said ‘I’ve got the solution right here.’ Everybody clamoured ‘Well go on, say it.’
And he replied ‘I’ll say it, provided you agree beforehand you’ll accept it.’ Without
dissent, everybody complied with his condition. He pulled out the piece of paper, read
it, and that was the end of the problem. This gives you a notion of the authority the
Executive Secretary had at that time. He could do that, thanks to his vigorous person-
ality and his prestige among member countries.

What was the scope of negotiations when the GATT was created?

The negotiations in Geneva in 1947 that gave rise to the agreement on the GATT were
tariff negotiations. The countries had met together to set an example to the forth-
coming world conference on how trade liberalisation could be carried out. What was
there to liberalise? Fundamentally, it was tariffs. It was a world of scarcities at that
moment, which touched a number of the leading economies. So nobody was blocking
anybody’s trade at all; on the contrary. So it was basically a tariff negotiation between a
limited number of countries. In this tariff negotiation, of course, the existing prefer-
ential systems were very much respected and you will find them both in the Havana
Charter and in the text of GATT: that means that the British Empire Commonwealth
Preferential System, the French Preferential System, the Belgian Preferential System,
the Netherlands Preferential System and a few others, were all covered. Under these
conditions, the negotiations went smoothly and they were concluded in around six
months. That was the beginning of GATT.

Tell us about the early days of GATT

Little by little GATT began to grow, initially overcoming severe budgetary problems.
Both the contracting parties and Wyndham White himself pushed for new member-
ships. We had a tariff negotiating conference in Annecy in 1947 and another similar
one in Torquay in 1950/51. At each of these meetings new countries negotiated their
adhesion to the GATT, including former belligerents like Germany and Italy. Perhaps
inevitably, every time we had a new conference the agenda got a bit longer and the
multilateral negotiations got a bit longer as well.

How would you describe the role of developing countries?

At this time, the developing countries were seeing to it that they gave as few concessions
as possible; as few concessions as they could, to enable them to come in to the GATT.
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The reason was that they were not getting many concessions from developed countries.
That was my own experience while negotiating. I participated in the Annecy and
Torquay negotiations and I found that the concessions we were offering were
not getting very much in response. The result was to downgrade our list of concessions
to match what we were receiving. So little by little we had a two-speed GATT – not
formally, of course – but despite the application of the most-favoured nation (MFN)
clause it was still a two-speed GATT because developed countries concentrated their
efforts on agreeing concessions among themselves on products that developing coun-
tries at that time were not in a position to offer under competitive conditions.

Did this asymmetry change in the later trade rounds?

No, not until the Uruguay Round. Developing countries which came more and more
within the GATT were giving little and receiving little, while developed countries had
very intensive negotiations among themselves. For example in the Kennedy Round,
where again I was a participant, we had long negotiations lasting years. At the end of
the Round we were about to close and everybody naturally had to do an evaluation
of what they were receiving in exchange for the concessions they had put on the
table. I sat down with an enormous pile of papers which contained the concessions
offered by every other participating country. I went through it page by page and I
noted down carefully what concessions we were receiving. They ranged from small
to insignificant and they were contained in two pages. As a result, naturally, I
withdrew all the concessions we were giving. We gave nothing and we got nothing.
And not only Uruguay; every other developing country had the same experience. As
a consequence, developing countries issued a joint declaration at the end of the
Round expressing their profound dissatisfaction with the whole process and with the
behaviour of developed countries. That was the Kennedy Round and regretfully it
confirmed the fact I was pointing out earlier, that we really had a two-speed GATT at
the time.

Did Part IV of the GATT change the dynamics?

Part IV has a history that is closely linked to the United Nations Conference on Trade
and Development (UNCTAD). This Conference was seen as a great threat to the
existence of GATT. There was a great political surge in favour of UNCTAD because
in the developing world, the Group of 77 and the Non-Aligned movement were
pushing strongly. The developed countries, for many reasons, felt at that moment
that they had to show flexibility. Politically, it was not possible to limit the UNCTAD
Conference of 1964 to simply a one-time international meeting that would have no
subsequent effect. Therefore, the UNCTAD as we know it came into force. Part IV
was the response of the GATT system. It was intended to satisfy developing countries
and in a way (of course, this was never proclaimed), to diminish the importance of
anything that had been happening at UNCTAD. It’s also noteworthy that the
UNCTAD agreement was negotiated among a number of Cabinet Ministers from
developed and developing countries, because at that time GATT had very few
Ministers attending its meetings and was still an organisation run essentially by
trade mandarins. So, faced with this powerful political surge, something had to be
done. This was Part IV.
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What were the implications?

If you look very carefully through Part IV with a magnifying glass you will identify a
number of so-called best endeavour clauses. In other words, the commitments are
conditioned frequently by such wording as ‘in so far as’, ‘provided that’ and so on.
However, GATT is a world of hard law. It is not soft law – it is hard law. Whenever you
accepted a commitment in GATT, or now in the WTO, fulfilling it is inevitable.
Interested parties will see to it that you do so. Otherwise they may drag you through
the dispute settlement system. But Part IV has many escape clauses.

What was the outcome of the Tokyo Round?

The essential part of the Tokyo Round I would like to recall is one that did not please
me. I refer to the Tokyo Round Agreements, which responded in the main to the view
that the notion of a two-step GATT was a good thing and that intensifying this process
was therefore desirable. No doubt, the intention was to build up for each of these new-
type agreements a nucleus of countries that would then be expanded gradually and
hopefully finish by encompassing the whole membership. This did not happen,
certainly not to the degree desired by the proponents.
The system did not prosper and the Uruguay Round followed another path that did

bring developing countries more into the system and led to the abandonment of these
agreements.

When did the developing countries’ approach to the trading system change?

The Uruguay Round changed the story. In the Uruguay Round, developing countries
finally were convinced that they should grant more concessions, and they did. It was a
very intense, very hard negotiation. But there was a breakthrough. The developing
countries came into the multilateral system. We set up the World Trade Organization,
a great number of countries were brought in, and we came very near to what we have
today. So that’s when the whole atmosphere changed because the developing countries,
which had up until then held themselves as aloof as reasonably possible from accepting
GATT obligations, significantly increased their status. If they were granting worth-
while concessions, they wanted equally worthwhile benefits in exchange. Furthermore,
they expected other parties to fulfil their commitments to the full, as they themselves
were required to do. This situation has led to a new atmosphere and to a new political
reality in the WTO. Developing countries now have a much greater stake in the
organisation than in the past, and they have a greater right to assert their interests.

Let us turn to the role of the Director-General. What makes a D-G influential in a
member-driven organisation? What have been the obstacles in the way?

Permanent Representatives to GATT, and subsequently to the WTO, very much feel
they run the ship. The WTO is an inter-governmental organisation and the Permanent
Representatives are the plenipotentiaries appointed by their governments to jointly
conduct its business. I would argue that every Director-General has to carve out his
own sphere of responsibility. We have had, in the past, in GATT and in the WTO as
well, efforts to put down on paper the specific functions of the Director-General, but
they have not been successful.
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Every stage has its own problems. Olivier Long had to overcome the Tokyo Round
Agreements, which as I explained before were a bad thing, because they put two levels into
the GATT system. Arthur Dunkel was a great Director-General in a completely different
style fromWyndhamWhite. Arthur was more quiet, as it were, he was knitting deals and
formulas all day long in favour of the Uruguay Round Agreements. First he had to
overcome the difficulties in the launching of the Round which was a very complex job.
Getting the Round going took nearly two years. Governments just couldn’t agree to launch
a Round because there was a wave of protectionism sweeping the world and nobodywas in
the mood to liberalise trade, although all were agreed it would be a very good thing if
others did it. Once we got that Round going, we had aMinisterial Conference inMontreal
intended to formalise progress already attained, evaluate the work at the half-way stage
and prepare the final part of the negotiations. It seemed to five Latin American countries –
Argentina, Brazil, Chile, Colombia and Uruguay – that the Round was advancing vigo-
rously in some sectors, but certainly not in the area of agriculture, which was paramount
for us. Once we felt that there was resistance in Montreal to correct this very clear
negotiating imbalance, we had no choice but to speak out extremely bluntly, with the
result that the Conference ground to an abrupt standstill. Things became worse immedi-
ately afterwards, when a group of developing countries dependent on the trade in textiles
took the opportunity to air their own grievances. As a consequence, the Montreal meeting
was nowhere near as successful as we would have wished and it took months of patient
work in Geneva to get the negotiations back on the rails.
After Arthur Dunkel did not seek another term of office, his successor Peter

Sutherland was faced with a strong challenge. His great problem was to get the
Round finished and he did that very well. Peter Sutherland has a very forceful person-
ality, very much like Wyndham White in a way. For example, during the Uruguay
Round, I remember I was talking to his personal advisor, and he said to me ‘Peter’s
going to go into such and such a meeting, and he’s going to be wearing his hobnailed
boots when he does so.’ And that was it, because he’d go in there and say whatever he
felt had to be said; and he would go to an Ambassador and say to him ‘Look, you are not
cooperating sufficiently in all this work. Give me the telephone number of your Prime
Minister, I’m going to call him up.’ That’s what he would do.
So, each Director-General has his own problems and he faces them in terms of his

own personality. Nowadays, it is Pascal Lamy who has another set of problems, which
none of his predecessors had. He’s got a WTO in transition because of the fact that the
emerging economies have become a big part of the world economy; they are now
pulling their weight and because of that they are infinitely and most logically more
assertive than was the case at the time of the Uruguay Round. Lamy has to bridge the
gap in outlook, interests and interplay of forces between the Uruguay Round and the
2010 WTO. It is a very difficult job and I am quite convinced that he is very well
equipped to do it, but it has new aspects and new problems and new difficulties which
previous Director-Generals didn’t have to face.

How are deals made today, given more active participants and various interests?
What are the issues to be addressed?

Decision-making is more complex nowadays. How can we organise this monstrous
organisation and maintain it as flexible and efficient and forward-looking? This
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remains the biggest challenge for decision-making. Today, we have well over 150
members in the WTO – five or six times more than we had originally in GATT.
Also, the agenda is infinitely more complex than it ever was in the first days. In
addition, in regard to the Doha Round, developing countries are not going to agree
to any unbalanced final deal. Sometimes I wonder if other countries have fully realised
this, that there is no way to avoid a proper and fair balance in the final deal. This is a
matter of political sensitivity. The old relationships between groups of countries have
changed very substantially and they are likely to go on changing. Until this fact is fully
recognised, we will go on wasting time in the Round. After all, it is obvious that after so
many years everything has been negotiated to the utmost in the Doha Round. All that is
left is the decision-making stage.
There is something else I want to point out: the complexities of being a day-to-day

member of theWTO have increased enormously, so that a country that does not have a
sufficiently large and efficient permanent delegation in Geneva is at a great disadvan-
tage. Many parties lack the necessary human resources to follow day-to-day WTO
issues. You need to have a critical mass of professionals permanently at your disposal.
The work is so intense; it’s so active; it’s so complex. If you are not there all the time,
things go on without you. I find that this question is directly connected with the
disadvantage under which many members are labouring. Of course, good efforts have
been made to improve the situation, but I fear they have not yet settled the problem
overall. This is not an issue that concerns only the WTO. It arises in any other large
inter-governmental organisation. Yet, I feel it is important to at least point it out when
we speak of decision-making, for the simple reason that one cannot decide properly if
one is not in possession of all the pertinent information.

Ambassador: thank you very much for the conversation.
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3

After globalisation? WTO reform and the new
global political economy

tony mcgrew

Introduction

More than a decade on from the dramatic Battle for Seattle and, in
sharp contrast to its founding hubris, the World Trade Organization
(WTO) confronts an existential crisis.1 While for many years ardent
critics have actively campaigned for the WTO’s demise, such voices
have been increasingly displaced by the warnings of equally ardent
advocates concerned as to its very survival. In a media briefing following
the 2005 Hong Kong Ministerial, Pascal Lamy commented: ‘we are in a
crisis’.2 More recently, amplifying such concerns, the Council on Foreign
Relations hosted a seminar with the provocative title ‘The Future of
the WTO’, while in the wake of the repeated failures to resuscitate
the Doha Round many have questioned not only ‘the future of the
WTO as a forum for trade liberalisation’ but have also conjectured on
the ‘danger that the organization could collapse’ (Baldwin 2006; Irwin
and Mavroidis 2008).

Obituaries for the WTO are undoubtedly premature but the wide-
spread conviction that, without substantive reform, it will become
increasingly marginalised has acquired a strong hold on a broad swathe
of elite and academic opinion. Deadlock in the Doha Round, the rise of
plurilaterals, forum shifting and institutional bypassing through expand-
ing preferential trade agreements (PTAs), rising protectionist senti-
ments, and the ineffectiveness of the WTO throughout the financial
crash have contributed to a widespread perception of organic crisis:
declining legitimacy conjoined with an eroding sense of purpose and
efficacy. Paradoxically, however, the necessity for effective and legitimate
multilateral trade governance has perhaps never been so critical to the
continued functioning and stability of the contemporary global economy

1 A term borrowed from the work of Steil and Litan (2006). 2 Quoted by Kanaga (2006).
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as it enters, in the wake of the Great Crash, a period of significant
rebalancing and readjustment. This chapter explores the sources and
consequences of this paradox – of organic crisis and functional
necessity – by reference to both the ideational and structural forces
which have contributed to the WTO’s contemporary predicament.
Drawing upon Vivien Schmidt’s work on the discursive construction of
institutional change and the wider global governance literature (both
normative and analytical), this chapter considers how dominant dis-
courses of WTO reform have, in part, contributed to rather than ameli-
orated its organic crisis (Schmidt 2002). Furthermore, shifts in the
geometry of global economic power, combined with the faltering of
economic globalisation in the aftermath of the Great Crash, have sharp-
ened this existential crisis, refashioning the politics of global trade
governance. These ‘new circumstances’ of global trade governance
appear to diminish the political appetite and prospects for any substan-
tive institutional reform. However, the Great Crash has prised open a
political and ideational space for the WTO’s reinvention and transfor-
mation; a space which the International Monetary Fund (IMF), sidelined
following the Asian financial crisis, has fully exploited.3 As Gamble
comments, ‘the financial crash and the global recession create an oppor-
tunity for some fundamental rethinking of how we order our world, and
what needs to be done to get a lasting recovery’ (Gamble 2009: 167).
Some of that fundamental rethinking is to be found in the normative
literature concerning the principles which should inform global eco-
nomic governance in the twenty-first century (Keohane 2001).
Accordingly, rather than simply presuming a future of ‘diminished
expectations’ for the WTO, this chapter considers cosmopolitan and
other arguments for its institutional transformation.

The chapter is organised into three sections: the first situates the
existential crisis of the WTO in the context of a ‘master’ discourse,
namely the crisis of multilateralism and examines how the discursive
construction of the WTO’s current predicament shapes the politics of
WTO reform; the second section explores the ‘new circumstances’ of
global trade governance and their implications for the WTO; and the
final section considers, in the light of these ‘new circumstances’, the
potential traction of progressive and cosmopolitan thinking in shaping
the transformation of the WTO.

3 Even if not very effectively according to Woods (2010).
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The Crisis of Multilateralism and the ‘Demise’ of the WTO

For the WTO, crisis is by no means a novel condition. A quarter of a
century ago, as James observes, experts ‘concluded that the GATT was
“in a state of breakdown”’ (2009: 25). Even in the final stages of the
Uruguay Round it was widely believed that the GATT, and with it trade
multilateralism, was in demise (James 2009). Yet, within a few years such
fears had begun to seem rather exaggerated following the establishment
of the WTO and its fairly remarkable progress on trade liberalisation,
alongside the institutionalisation of a rules-based trading order. This is
not meant to diminish the seriousness of the WTO’s current predica-
ment but rather to contextualise it. In many ways, as Wilkinson argues,
crisis has been a constitutive feature of the WTO (Wilkinson 2006;
see Chapter 14 below). If this is the case it invites the question, to
paraphrase Reinhart and Rogoff’s recent work on the Great Crash of
2008: ‘What’s different this time?’ (Reinhart and Rogoff 2009). Is the
discourse of its existential crisis simply so much hyperbole? Is it not the
case that the organisation has been in a permanent state of crisis since
the Battle of Seattle? Why has this crisis discourse come to dominate
prevailing public and elite perceptions of the WTO? While much hyper-
bole certainly exists, there are convincing reasons to believe that there is
some validity in the proposition that ‘this time is different’. In particular,
several aspects of the current historical conjuncture suggest that the
WTO is entering a decisive period in its institutional development.
Among these is a more pervasive sense of disenchantment with the
post-war multilateral order, particularly the institutions of global eco-
nomic governance, and most especially in the aftermath of the Great
Crash.

Despite the initial post Cold War promise of a ‘new world order’, the
institutions of global economic governance have been subject to increas-
ing critiques, from advocates and opponents alike, becoming a focal
point of political contention by, among others, the global justice move-
ment. While globalisation and awareness of proliferating systemic risks,
from climate change to financial collapse, have reinforced the functional
need for global governance, the particular form it has taken no longer
appears adequate to the tasks it confronts. This has reinforced a growing
sense of dissatisfaction with the multilateral order and a malaise reflected
in the pervasive discourse of the ‘crisis of multilateralism’. As Bradford
and Linn summarise it: ‘Global institutions are not working well indi-
vidually and as a group. For example, the global institutions at the core of
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the international system, such as the United Nations, the International
Monetary Fund, the World Bank and the G8 Summit are, to varying
degrees fragmented, unrepresentative and ineffective, and generally suf-
fer from a corrosive decline in their legitimacy. They are increasingly
fragile and unable to address the global challenges of the 21st century’
(Bradford and Linn 2007: 1). This master discourse, which frames much
of the current narrative of the WTO’s predicament, draws upon a
particular reading of global governance which privileges its key struc-
tural weaknesses.

A significant theme in this discourse borrows intellectually, although
not explicitly so, from an earlier literature in political science concerned
with political ‘overload’.4 This refers to an expanding gap between the
growing demands, responsibilities and jurisdiction of global governance
and its effective institutional capacity for taking decisions and delivering
solutions for global policy problems. It is associated with a growing sense
of ungovernability and diminished expectations in so far as global insti-
tutions appear unable to meet the political demands placed upon them,
in part because member governments do not provide the necessary
resources or capacities, but also because those demands exceed effective
institutional capacity to deliver (see also Chapter 13 in this volume). The
consequences, so the analysis suggests, are a growing erosion of the
authority and efficacy of global institutions as the failure to meet these
demands intensifies. This is certainly the case in respect of many UN
agencies and is evident in the predicament of the WTO which confronts
multiple and contradictory demands for action, on everything from
climate change to access to medicines, which it simply cannot fulfil.

Overload is associated directly with the ineffectiveness of multilater-
alism. As Bradford and Linn argue, the major global institutions lack
effective decision-making capacity such that, on many of the most
pressing issues of global concern, from climate change to global financial
reform, there is an institutional paralysis or simply an inability to
advance global collective action (Bradford and Linn 2007). Such failure
is compounded by several factors, among the most significant being the
limited capacity of global institutions to implement or deliver on agreed
goals and overlapping institutional mandates which undermine the
coherence of attempts at coordinated responses to global problems (see
also Chapter 9). These systemic failures produce a widening gap between

4 A concept drawn from political science debates in the 1970s on the predicament of the
state as subject to unrealisable demands and thereby declining authority.
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the promise of global action and what is actually delivered, as is evident
in the limited progress on diverse initiatives, from the Millennium
Development Goals to addressing global climate change. Underlying
these systemic failures is a more deeply rooted structural problem of
institutional legitimacy.

If there is a crisis of multilateralism today it is principally a crisis of
legitimacy or so it is widely argued (Keohane 2001; Bradford and Linn
2007). This legitimacy deficit arises from two sources, namely deficits in
both input and output legitimacy (Scharpf 1999). Despite significant
shifts in the global power structure since 1945, the main institutions of
global governance still tend to reflect a Western-centric world order both
in terms of values and representation. Since the turn of the twenty-first
century this disjuncture between the actual distribution of global power
and the effective distribution of power within the major institutions of
global governance has grown increasingly apparent (Hurrell 2006; see
also Chapter 6 below). The test of input legitimacy thus revolves around
the principle of representation: the extent to which global institutions are
representative of the global society of states and peoples over which they
exercise political or technical authority. As Bradford and Linn observe:
‘a new balance of demographic and economic powers is emerging. By
2050, 3 billion more people will be added to the world’s current pop-
ulation of 6 billion, most of them in the developing countries. Moreover,
if China and India continue their rapid economic growth of recent
decades, as they seem poised to do, they will surpass most, if not all, of
the current industrial countries in economic size. Global institutions
need to reflect the changing demographic and economic balances in
the way they are governed’ (Bradford and Linn 2007: 2; see also
Chapter 6). To date, reform of global governance to reflect these new
power realities has been limited with the consequence that, despite the
growing significance of the G20 and transnational civil society, its legiti-
macy deficit remains effectively unaddressed (Woods 2010).
Furthermore, the limited effectiveness of global governance in address-
ing the major global challenges of the twenty-first century creates dimin-
ished expectations about its role with a corresponding erosion of output
legitimacy. This legitimacy deficit is inseparable from the systemic fail-
ings of governance (overload) and effectiveness. Accordingly, the ‘crisis
of multilateralism’ is not simply one of representation but also of institu-
tional design, namely the demise of the old ‘club model’ of multilateral-
ism (whether the G8 or the Green Room) and the shift towards a more
inclusive and less hierarchical mode of global governance.
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This ‘crisis of multilateralism’ discourse, with notable exceptions, has
contributed significantly to framing and reproducing what is a fairly
remarkable consensus upon the WTO’s existential crisis (Henderson
2002). Almost in equal measure, defenders and detractors of the WTO
appear to share a common view that, as with multilateral economic
governance more generally, its collective decision-making and gover-
nance mechanisms are dysfunctional, its legitimacy is impaired, its
effectiveness in delivering further trade liberalisation is significantly
curtailed, its disputes mechanism is in need of review, and its original
mandate and purpose is in contention (Dadush 2009; Deere-Birbeck
and Monagle 2009). What is particularly interesting and novel is the
remarkable degree of consensus, between very different constituencies
and interests, upon the need for institutional reform or transformation
given quite different diagnoses of the specific sources of this existential
crisis and very different remedies for its resolution. Clearly, the rather
dramatic and continuing failures to make progress in the Doha Round
together with the unprecedented expansion of PTAs have been key
factors in precipitating and validating this public consensus with respect
to an institutional crisis. However, events by themselves offer only a
partial explanation both of the sources and timing of such a remarkable
consensus since they are necessarily open to multiple interpretations
(Hay 2002). It is in this context that interpretative or discursive analysis
becomes relevant to understanding how particular developments or
patterns of events become imbued with explanatory or political signifi-
cance (Wendt 1999). Accounting for the WTO’s existential crisis there-
fore involves understanding how, in effect, the role of discourse made the
consensus about its existential crisis possible or even thinkable.

In Schmidt’s path-breaking study of the role of discourse in explaining
economic policy shifts in European states, responding to the combined
pressures of globalisation and Europeanisation, she develops what came
to be referred to as ‘discursive institutionalism’ (Schmidt 2002, 2008).
This approach combines ideational and discursive analysis to explain
episodes of institutional and policy change. It defines discourse broadly
as ‘whatever policy actors say to one another and to the public in their
efforts to generate and legitimize a policy programme’ (Schmidt 2002: 6).
Schmidt distinguishes between two dimensions of discourse: the
ideational and the interactive. In respect of the former, ‘discourse per-
forms both a cognitive function, by elaborating on the logic and necessity
of a policy programme, and a normative function, by demonstrating the
policy programme’s appropriateness’ (Schmidt 2002: 210). In respect of
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the latter, ‘discourse performs a coordinative function by providing a
common language and framework for the construction of a policy pro-
gramme and a communicative function through the public presentation
and deliberation of the policy programme’ (Schmidt 2002: 210). This
framework seeks to explain how, when and where discourse matters in
accounting for episodes of institutional and policy change. It is partic-
ularly relevant to understanding the WTO’s contemporary predicament,
since it focuses attention upon the discursive construction of its existen-
tial crisis and the functions which such a discourse performs in shaping
the politics and possibilities of institutional change.

As already noted there is a remarkable consensus among diverse and
often conflicting interests, from the conservative Sutherland Report to
the more radical analyses of the Third World Network, on the WTO’s
existential crisis. This consensus is evident in a broadly shared assess-
ment of the WTO’s structural and procedural failings, from the dysfunc-
tionality of its trade negotiations and policy-making machinery and
procedures to growing contention over its appropriate mandate and
jurisdiction (see Chapter 13). These institutional failings, it is generally
accepted, are directly associated with, among other things, the collapse of
the Doha Round, the rise of PTAs, the incoherence of global trade policy,
the erosion of the most-favoured nation (MFN) principle and the core
values of a rule-based global trading order. Despite very different diag-
noses of the underlying causes of these institutional failings, from official
accounts, such as the Sutherland Report, which identify the culprit as the
institution’s ‘democratic’ constitution, to the voices of civil society critics
which emphasise its dramatic power asymmetries and institutional
biases, the seriously interesting point is the shared discourse of institu-
tional crisis. Drawing upon Schmidt’s ‘discursive institutionalism’ this
can be explained in terms of the ideational and interactive functions of
discourse. On the one hand the discourse of existential crisis provides
both a rationale and a justification for WTO reform. It demonstrates that
institutional reform is both a necessary and an appropriate response to
the WTO’s current predicament. On the other hand it also provides a
common language through which to construct and coordinate political
coalitions for reform, among diverse interests, and a shared language for
debating and legitimising reform with sceptical governments and agents
of global civil society. In short, the discourse of existential crisis makes
institutional reform possible in so far as it generates a consensus on its
necessity and legitimacy. Of itself this does not makeWTO reform either
inevitable or feasible. Indeed, the discourse of crisis sustains and justifies
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diverse and inconsistent reform programmes, from the ‘technocratic’
proposals of the Sutherland and Warwick Commission Reports to
more radical proposals for its greater democratisation. Herein lies a
paradox in that, although the discourse of crisis has made possible a
politics of WTO reform, it has also nurtured and legitimated powerful
but opposing advocacy coalitions which have effectively come to dom-
inate the institutional reform agenda. In key respects, this has impov-
erished public debate by effectively constructing the remedy for the
WTO’s existential crisis as a (false) choice between alternative reform
programmes: the ‘technocratic fix’ versus the ‘democratic fix’.

In 2004 the WTO published the Sutherland Report, following the
appointment of an expert Commission to review the challenges con-
fronting the WTO and to identify the reforms that would enable it to
meet these challenges (Sutherland et al. 2004). The report provided a
comprehensive assessment of the institutional failings of the WTO at the
beginning of the twenty-first century and proposed a multiplicity of
reforms aimed primarily at improving organisational efficiency. In par-
ticular, although it made many detailed proposals covering all aspects of
the WTO’s functioning, the report focused primarily on institutional
designs for improving the efficiency of the WTO’s key trade negotiating
and policy-making structures (Wagner and Bogdandy 2005). Reflecting
many of the then current concerns about the wider crisis of multilater-
alism, the report made some fairly controversial recommendations for
moving away from the consensus principle towards a more ‘variable
geometry’ approach in which minilaterals, plurilaterals and smaller func-
tional or specialist groupings would supplement or replace existing
negotiating machinery (Wagner and Bogdandy 2005). Such departures
from the status quo were justified in terms of improving the effectiveness
of collective decision-making by ensuring that potential compromises
or agreements among the major actors were not subject to the implicit
veto of minorities or disinterested states. As with similar proposals
for reforming global governance, minilateralism is conceived as a
response to the growing politicisation of functional institutions which
impairs their effectiveness and efficiency. Such proposals draw upon
ideas of overload and the institutional deadlock associated with
‘consensual’ multilateralism. By contrast, ‘effective multilateralism’
requires less ‘democratic’ but more efficient forms of institutional design.
Furthermore, the Report proposed a more active and powerful WTO
Secretariat with a proactive role, and even a leadership function, in
trade negotiations. Such reform proposals tend to be motivated by
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a single-minded commitment to the advancement of the trade liberalisa-
tion agenda and the exclusion of non-trade matters from the WTO’s
agenda.

By contrast, proponents of the ‘democratic fix’ argue that it is not too
much ‘democracy’ that is responsible for the WTO’s predicament but
rather its endemic ‘democratic deficit’ (Esty 2002; Steffek and Ehling
2005). In trade negotiations and in setting the WTO policy agenda, the
legal principle of one state, one vote and the commitment to consensual
modes of decision-taking does give the appearance that ‘prima facie . . .
the decision making process is democratic’ (Qureshi 1996: 6). In practice,
the politics of the WTO are far from democratic, in as much as decision-
making on strategic policy issues tends to reflect the interests of the
major trading nations while the ideological commitment to the pursuit of
a liberal trading order permeates every aspect of the trade policy agenda.
The WTO’s democratic deficit is both substantive and procedural.

It is substantive in that the institutional design and functioning of the
WTO gives primacy to the achievement of trade liberalisation even at the
expense of other aspects of its original mandate, to protect the environ-
ment, advance living standards and promote full employment. In this
respect, the institutional agenda is removed from proper and effective
democratic deliberation. This is evident in the ‘in-built’ agenda, agreed
alongside the founding of the WTO, which commits Members to further
trade liberalisation in specified areas. Moreover, unlike its counterpart,
the International Labour Organization (ILO), the representative princi-
ple within the WTO extends only to states even though international
trade is an overwhelmingly private activity and the stakeholders in trade
matters are not simply governments. The democratic deficit is also
procedural in so far as the workings of dispute settlement panels and
the Appellate Body are confidential to the parties involved and closed to
public scrutiny. Moreover, since formal proceedings are limited to the
parties to a dispute, ensuing judgments may be made without the effec-
tive representation, consultation or the express consent of all those with a
material interest in the outcome of rule adjudication. These substantive
and procedural defects sit uneasily alongside the official view of theWTO
as an institution in which one state, one vote, consensus decision-making
and accountability through governments are considered the hallmark of
its democratic credentials.

In recent years, the pressures to confront and redress the ‘democratic
deficit’ have intensified, producing reforms to embed greater institu-
tional transparency and accountability. Three factors, in particular,
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have been central to this movement to enhance the institution’s
democratic credentials. First, as the process of trade liberalisation has
shifted from tariff reductions to the removal of domestic barriers to trade
(market access issues) a whole series of national policy areas, from
competition policy to the environment and health and labour standards,
have come to figure increasingly on the WTO agenda. Inevitably this has
reconfigured the global politics of trade negotiations as a wider spectrum
of social interests have sought to influence decision-making on trade
rules. Secondly, shifts in the distribution of global economic and trade
power have rendered ineffective the old club model or ‘Green Room’
mode of operation. With the rise of the ‘new economic powers’ and the
growing significance of the G20, decision-making in theWTO has had to
become more representative of these new power realities. Thirdly, as
trade liberalisation bites ever more deeply into the economic and social
fabric of Members, the WTO has been forced to seek greater legitimacy
for its activities by mobilising or assuaging the many diverse constitu-
encies of transnational civil society which, for many years, it had largely
ignored (Esty 2002).

Enhancing the democratic qualities of the WTO, by making it both
more representative of the global power structure and accountable to
states and civil society will, it is argued, make it more effective and
efficient in delivering on its mandate in the ‘new circumstances’ which
it confronts. As expressed by Keohane, the accountability and legitimacy
of theWTO is ensured ‘not only by chains of official responsibility but by
the requirement of transparency. Official actions, negotiated amongst
state representatives in international organizations, will be subject to
scrutiny by transnational networks’ (Keohane 1998: 94). This largely
reformist democratic vision has some traction within Western official
circles since it does not threaten the fundamental political equilibrium of
the established order but rather contributes to its enhanced legitimacy.

In key respects the construction of WTO reform, expressed in much
of the existing literature as an either/or choice between technocratic
fixes and democratic fixes, has contributed to an impoverished reform
agenda and public reflection upon the richness and diversity of proposals
to remedy its institutional failings. Indeed, many of the proposed tech-
nocratic and democratic fixes may have the unintended consequence
of reinforcing and reproducing its existential crisis. In particular, the
primacy attached to the (false) premise that there is a direct trade-off
between institutional efficiency and democratic practices ignores
much contemporary political analysis which emphasises the positive
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relationship between them (Dryzek 2000; Schapiro 2003). In effect, the
more representative and inclusive forms of decision-making are consid-
ered to be, the more legitimacy is accorded to their rule-making and the
greater is compliance with such rules. To this extent efficiency and
democracy, to some degree, may be positively (not negatively) correlated
(Smith 2009). Arguments to the contrary reinforce the perception,
among many developing country Members of the WTO, that techno-
cratic fixes are merely a legitimation for the abandonment of the con-
sensus principle and a self-serving justification for the domination of the
institution by the most powerful states and interests. Little wonder that
such technocratic fixes have been largely resisted even if couched in the
positive language of ‘variable geometry’ or ‘effective multilateralism’.
Furthermore, proposals for the latter in many respects contribute to
the erosion of the political bargain which is at the heart of the WTO,
namely the universal acceptance of trade legalism and a rules-based
trading order in return for the protection afforded to all states by the
operation of the consensus principle. By contrast, the emphasis of dem-
ocratic fixes upon representative and inclusive forms of decision-making
fails to recognise the practical tensions between these aspirations. For
many of the new economic powers are much more resistant to the
formal inclusion or participation of civil society agencies in the WTO’s
business than are many of the established powers simply because such
agencies are perceived as reinforcing the organisation’s Western bias.
Furthermore, in different ways, both the technocratic and democratic
projects of WTO reform confine the debate about organisational change
principally to issues of institutional design. Yet the organisation’s exis-
tential crisis is also fundamentally about its institutional mandate and
purpose, about which neither the technocratic nor the democratic fixes
have much of significance to say. In all these respects contemporary
projects of WTO reform are very much constitutive of its existential
crisis with only partial relevance to the ‘new circumstances’ with which it
presently has to engage.

The ‘New Circumstances’ of WTO Reform

If ‘this time is different’, this is so not simply because of the remarkable
international consensus on the need for reform. As Higgott notes, in the
aftermath of the Great Crash, the WTO will increasingly have to address
a new set of systemic challenges arising out of the accelerating trans-
formation of the global political economy (Higgott 2009). Some of
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these challenges, such as shifts in geo-economic power, involve an
intensification of pre-existing trends. Others, however, such as the
‘great moderation’ in economic globalisation and the rebalancing of the
world economy, pose somewhat newer risks to an institution which, for
the most part, has overseen a persistent expansion of global trade (James
2009). It is this combination of structural shifts in the global political
economy and the pervasive discourse of existential crisis which define the
‘new circumstances’ of WTO reform.

In the aftermath of the cataclysmic attacks on the United States on
11 September 2001, obituaries for globalisation were numerous.
Certainly measured in terms of flows within the circuits of the world
economy, economic globalisation appeared to stall in the early part of
this century. This slowdown, however, proved a very temporary hiatus,
as patterns of global economic exchange subsequently intensified, peak-
ing with the onset of the global financial crisis. As the annual Foreign
Policy Globalization Index noted: ‘The resilience of globalization indi-
cates that it is a phenomenon that runs deeper than the political crises of
the day’ (A. T. Kearney/Foreign Policy Globalization Index 2005: 53).
Whether, in the aftermath of the global financial crash of 2008, it will
continue to prove so resilient remains less clear. For the economic
historian Harold James, the financial crisis rather dramatically signifies
the end of the ‘second age of globalization’ as global trade, capital flows
and production have not just slowed but actually reversed (James 2009).
The spectre of deglobalisation, as in the Great Depression, has returned
(James 2009; Roxburgh et al. 2009).

For most of the post-war period, world trade grew much faster than
world output, and significantly so since the creation of the WTO (WTO
2006a; Irwin and Mavroidis 2008). World exports, measured as a pro-
portion of world output, were three times greater in 1998 than in 1950;
the WTO estimates that this ratio stood at 29 per cent in 2001 and was
about 27 per cent in 2005, in comparison with 17 per cent in 1990 and
12.5 per cent in 1970 (WTO 2001, 2006a). Despite 9/11 and the subse-
quent downturn in the world economy, world trade measured as a
proportion of world output remained at levels well in excess of that of
the 1990s until the Great Crash of 2008–9 (A. T. Kearney/Foreign Policy
Globalization Index 2003; WTO 2003, 2006b). World merchandise trade
peaked in 2008 at almostUS$ 16 trillion compared toUS$ 10 trillion in 2005
(WTO 2009a). However, by the end of 2009 world trade had collapsed at an
unprecedented rate, much faster and deeper than during the Great
Depression or any subsequent post-war recession (Eichengreen and
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O’Rourke 2009). By comparison with 2008 the value of world trade
in 2009 had fallen by an unparalleled 33 per cent (and volume by
22 per cent), although by 2010 trade had begun to recover (though at
lower levels than in the previous decade) (WTO 2009b: 3; World Bank
2010). All major exporters, especially Japan and China, recorded declines
in exports in excess of 20 per cent (Wynne and Kersting 2009). At the
height of the crisis the trend growth of world trade had not just stalled
but had collapsed with such a ‘remarkable degree of synchronization’
that in early 2009 all the world’s trading economies recorded negative
trade growth (Araújo and Martins 2009).

As with trade, following the significant liberalisation of national
financial markets in the 1980s, the level and geographical scope of global
capital flows expanded dramatically until the Great Crash of 2008–9.
By comparison with trade, which exhibited a compound growth rate of
almost 10 per cent over the period 1964–2001, trans-border financial
flows grew at a compound rate of almost 19 per cent (Bryant 2003:
141). To put this into context, Bryant calculates for the period
1964–2001 that, if the growth of international bonds – a form of securi-
tised international lending/borrowing measured here in terms of stocks,
not flows – had been at an equivalent level to the growth rate of all
Organisation for Economic Co-operation and Development (OECD)
economies, stocks of international bonds would be valued at some US$
776 billion, only 11 per cent of the actual US$ 7.2 trillion in 2001 (Bryant
2003: 142). Similar patterns are evident for all other types of trans-border
capital flows, from international issues of shares which expanded from
US$ 8 billion in the 1980s to a new high of US$ 300 billion in 2000
subsequently surpassed in 2005 (US$ 307.5 billion); to cross-border
trading in derivatives which grew (measured in gross value) from US$
618.3 billion in 1986 to US$ 4,224 billion in 2001 and more than doubled
to US$ 10,605 billion in 2005 (equivalent to the annual value of world
merchandise trade); and trans-border bank lending which increased
more than tenfold from US$ 2,095 billion in 1983 to more than US$
30,000 billion in 2008 but contracted to US$ 25,000 billion in 2009
(Held et al. 1999: ch. 4; Bryant 2003: 140; Bank for International
Settlements (BIS) 2003, 2005a, 2005b, 2006, 2009a). Global capital flow
fluctuated between 2 and 6 per cent of world gross domestic product
(GDP) over the period 1980–1995, but by 2006 it stood at 15 per cent of
world GDP and at US$ 17.2 trillion, three times the gross level of 1995
(IMF 2010). However, during the financial crisis of 2008–2009, global
financial flows reversed as banks and other financial institutions pursued

32 tony mcgrew

D7B C 8 C7 4 7 D :DD C  5 4B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 676 8B :DD C  5 4B 697 B9 5 B7 4B 697 2 7BC D 0 / D C 4 75D D D:7 4B 697 B7

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.004
https://www.cambridge.org/core


a ‘flight to safety’, rapidly reducing international exposure by repatriat-
ing capital on a dramatic scale (BIS 2009b). In particular total cross-
border capital flows collapsed in 2008 by some 82 per cent, from US$
10.5 trillion (2007) to US$ 1.9 trillion (2008), while global banks not
only stopped lending but drastically cut their exposure to international
loans (from US$ 4.9 trillion in 2007 to US$ 1.3 trillion in 2008)
(Roxburgh et al. 2009: 13). Lending to emerging markets and overall
global capital flows declined to levels well below those of the previous
decade leading Roxburgh et al. to suggest that, ‘financial globalization
has reversed, with capital flows falling by more than 80%’ (2009: 7). A
similar pattern has been evident in respect of foreign direct investment
(FDI) in global production.

At the start of the twenty-first century, total world (inward) FDI
reached a new peak of US$ 1,409.6 billion, almost four times the level
recorded in 1995 and over six times that of a decade earlier (UNCTAD
2001: 3, 2006a). After 2001, annual FDI flows initially declined with the
slowdown in the world economy, but subsequently increased to a new
record of US$ 1,979 billion in 2007 compared to an average of US$ 548
billion in the period 1994–1999 (UNCTAD 2003: 2, 2006b: 2, 2009: 3). In
the wake of the Great Crash FDI declined by 14 per cent to US$ 1,697
billion (2008) and at a much faster rate than throughout the post-war
period (UNCTAD 2009). Moreover, FDI between advanced economies
has declined at a much faster rate than FDI to developing and emerging
economies, which initially increased their share of total FDI to 43 per
cent (UNCTAD 2009). This decline involved extensive global divest-
ments as the manufacturing and financial sectors restructured their
worldwide activities, with the consequence that for some economies,
notably the UK and Ireland, net FDI proved negative as divestments
exceeded inward investment flows (UNCTAD 2009: 14). By the end of
2009, FDI to all countries had collapsed by some 44 per cent in compar-
ison with 2008 levels (UNCTAD 2009: 14). Some estimates indicate the
scale of collapse in FDI to be even worse, with FDI to developing
countries at some 30 per cent of 2008 levels (Roxburgh et al. 2009: 21).

For the eminent economic historian James ‘financial crises are the catalyst
for turning the globalization cycle’ (2009: 231). The sheer scale of the
collapse in global finance, trade and FDI in the Great Crash of 2008–9
and the unprecedented national responses designed to prevent another
Great Depression, James concludes, arguably represent the turning of that
cycle: ‘In 2009 we can already say that the last great globalization
was financial’ (2009: 144). As ‘state capitalism’, with its protectionist
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impulses, asserted itself in the heartlands of global capitalism the
‘Washington consensus’ appeared to have given way to the ‘Beijing con-
sensus’ (Altman 2009). Combined with the significant national economic
adjustments which will become necessary to correct the global imbalances
(in trade and finance) which many, such as Wolf (2009), argue were at the
root of the Great Crash of 2008–9, the prospects for a rapid recovery of
economic globalisation appear dim. Although by 2010 there was some
evidence of the beginnings of a recovery in trade and financial flows it was
limited (World Bank 2010). As James concludes ‘the globalization cycle will
resume, but not immediately’ (2009: 277). Furthermore, when it does
resume it is likely that it will take a very different form from the neoliberal
globalisation of the ‘roaring 90s’ and be driven more by the growing
prosperity of emerging economies than the austerity of the G7 economies
(IMF 2010; Turner and Khondker 2010). As David Harvey concludes, the
Great Crash has produced one certainty amidst all the uncertainty, namely
‘that the Anglo-American model of world economic development that
dominated in the post Cold War period of free market triumphalism in
the 1990s was discredited’ (2010: 38).

For the WTO, this moderation of globalisation, combined with the
potential shift in its centre of gravity, poses distinctly new institutional
challenges. With the historically unprecedented collapse in world trade,
the WTO’s role in sustaining an open trading system has, perhaps,
never been so vital nor so widely ignored by some of its most ardent
supporters. Defending the practice of free trade against the growing
pressures of protectionist lobbies, most especially within those major
advanced economies subject to severe economic adjustments in the wake
of the financial crisis, will represent a profound test of the rules-based
trading order and the WTO’s capacity to prevent its unravelling
(Bussière et al. 2009; James 2009). To date, these protectionist impulses
have been mitigated but the most dramatic phase of economic adjust-
ment for these economies is yet to come. Furthermore, the prospects
for advancing the Doha Round, not to mention the principal mandate
of the WTO to further trade liberalisation, appear increasingly slim
especially in the context of growing austerity in Europe and the
US. This has significant implications for the WTO not just in terms of
its potential marginalisation within the wider system of global
economic governance but also because it raises questions with respect
to its principal purposes and proper mandate (Dadush 2009; Higgott
2009). For the WTO, the global political economy ‘after neoliberal
globalization’ poses some rather distinctive institutional risks.
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These risks are further complicated by the rise of new economic
powers and the rapidly changing structure of global economic and
trade power (Leipziger and O’Boyle 2009). In little over two decades
the dominant position of the G7 economies has been eroded by the rise of
the BRICs (Brazil, Russia, India and China) and developing countries
more generally. In 1980 the G7 accounted for 68 per cent of world GDP
but by 2030 this figure is predicted to be around 43 per cent (Leipziger
and O’Boyle 2009). More specifically the BRICs (which James refers to as
the Big Really Imperial Countries) account today for around 27 per cent
of world GDP and 15 per cent of world exports (Higgott 2009; James
2009). Moreover, as noted above, in the wake of the Great Crash the
emerging economies will be the principal sources of global economic
growth and will increasingly drive trade and capital flows (IMF 2010).
Already, China is the world’s top exporting nation and the largest single
net exporter of capital, and many of the world’s top banks and corpo-
rations are now domiciled in the ‘global South’ (IMF 2010). These shifts
in the structure of global economic and trade power are accelerating as a
consequence of the financial crisis, since growth in the emerging econo-
mies continues apace with economic stagnation in many G7 states (IMF
2010). Some estimates suggest that by 2030 over half of the world’s top 15
economic powers will be emerging economies (Leipziger and O’Boyle
2009; IMF 2010). This constitutes a dramatic transformation in global
power with very significant implications for the post-war multilateral
order and the governance of the global economy (Hurrell 2006; Woods
2010). This is evidenced in the historic G20 Summits in 2009 which
demonstrated that, in dealing with the crisis of financial globalisation,
the G7 states were no longer the dominant players but required the
substantive cooperation of the major emerging economies in preventing
another Great Depression (Hurrell 2006; James 2009; Woods 2010).
Within the WTO this power shift has been articulated in the growing
salience of China, India and Brazil in the Doha negotiations and trade
governance matters more generally. As Higgott notes ‘the bipolar trading
system of old has given way to a multipolar alternative . . . reaching
collective accords will become increasingly, not less, challenging’ (2009).

Grevi characterises these new global political circumstances as the
arrival of an ‘interpolar world’ (Grevi 2009): a world order in which
there is an accelerating redistribution of power, not just betweenWestern
and rising powers but also between states and non-state actors, combined
with deepening interdependence between the major centres of power, as
a result of globalisation, generating new tensions, collective problems
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and irresistible forces for change (Grevi 2009). Such interpolarity is
conceptually very different from classic multipolarity since, as Grevi
notes, the latter ‘focuses too much on the relative power of major
countries and not enough on the evolution of the actual context of
their relations . . . Today the international system is marked by deep-
ening, existential interdependence [which] can threaten not only the
prosperity but the political stability and ultimately, in extreme cases,
the very survival of the actors that belong to the system’ (2009: 23).
Furthermore, as others besides Grevi have observed, ‘interpolarity’ tends
to be associated with a particular form of power, namely the exercise of
‘negative power’ or the power to block outcomes (Grevi 2009; Higgott
2009; Kim 2009; Baldwin 2010). This has been particularly evident in the
WTO, not to mention at the Copenhagen Summit, as new powers have
used their effective veto to prevent agreements, for instance, by closing
down the 2008 WTOMinisterial. In this ‘interpolar’ world the politics of
global economic governance, and the politics of the WTO in particular,
are being transformed. Moreover, as Baldwin (2010) notes, this trans-
formation is compounded by the increasing inability of the US to provide
leadership in trade governance. This ‘new politics’ of trade governance
issues from systemic shifts in world power reflecting the emergence of a
new global equilibrium with profound and permanent consequences for
the governance of the global economic order.

Alongside this ‘new politics’ of trade governance, the WTO also con-
fronts a distinctive set of systemic challenges arising from the process of
global economic adjustment in the aftermath of the Great Crash (Higgott
2009; Wolf 2009). These challenges take different forms, but nevertheless
strike at the core of its principal role and mandate. While economists
debate the causal significance for the Great Crash of the deepening
structural imbalances (between deficit and surplus economies) in the
world economy, there is much more agreement as to the systemic risks
they pose to both the global trading system and to global economic
stability (Wolf 2009). Although economic growth will automatically
reduce the scale of these imbalances, they are at root structural requiring
significant and internationally coordinated adjustments in macro-
economic policy among the major deficit and surplus economies, most
especially the US and China (Wolf 2009; IMF 2010). Such economic
adjustment poses significant potential risks for the global trading system
in fuelling incipient protectionism, the strengthening of PTAs, and
beggar-thy-neighbour policies from currency manipulation to subsidies.
Indeed key aspects of the rules-based trading order, which is the WTO’s
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greatest success, are potentially at risk throughout this period of recovery
and adjustment. These include reciprocity, the MFN principle, and the
collective commitment to trade liberalisation (Bussière et al. 2009). The
last is particularly at risk given that further liberalisation will require
much greater intervention in domestic matters, on the thorny issues of
market access, and revisiting the politically sensitive question of special
and differential treatment (Dadush 2009; Higgott 2009). As Dadush
observes, ‘to a worrying degree, the WTO is today living off the gains
of its predecessor, the GATT (General Agreement on Tariffs and Trade)
system. In crucial aspects of its traditional mission, namely reducing
actual and bound (which is to say, maximum allowable) tariffs, the WTO
has become increasingly ineffectual’ (Dadush 2009: 1). Furthermore, as
economic adjustment takes its political toll there will be increasing
pressures from governments and civil society to make the trade regime
serve social ends as opposed to purely economic rationality (Guzman
2004; Higgott 2009). All these factors combined will severely test the
WTO’s capacity and original mandate to protect and promote an open
trading order. Moreover, in conjunction with the challenges discussed
above, the most pressing question is not so much what future there is for
the WTO but how rapidly and effectively the WTO can adapt to the ‘new
circumstances’ of what might be termed the era ‘after neoliberal
globalisation’.

From Existential Crisis to Institutional Transformation: What
Future for the WTO?

Schmidt argues that it is in times of crisis that ideas and discourse matter
most. For it is in times of crisis that ‘accepted ideas and discourse no
longer sufficiently explain, by way of justification or legitimation, the
policies, the policies no longer appear to solve the problems of the day,
and/or the practices they facilitate no longer work’ (Schmidt 2002: 309).
By extension her argument applies to international institutions as much
as to domestic policies and institutional practices. Historical institution-
alism, however, alerts us both to the path dependency of social institu-
tions and their considerable capacity to adapt: this is especially the case
with respect to international institutions (Hay 2002). Institutional adap-
tation requires strategic action and strategy signifies the importance of
ideas. As Blyth (2002) notes, ideas are central to institutional trans-
formations. In this concluding section the discussion moves beyond
the narrow intellectual confines of the technocratic versus democratic
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fixes to the WTO’s existential crisis. It considers normative perspectives
on global economic governance primarily as a means to reflect upon the
guiding principles which might inform the WTO’s institutional trans-
formation as opposed to the more practical concerns of much of the
existing reform literature focusing upon issues of institutional design.
The justification for such indulgence, as Schmidt, Blyth and James con-
cur, is that it is primarily in times of crisis that ideas have their greatest
potential to make a difference (Blyth 2002; Schmidt 2002; James 2009).

Cosmopolitanism speaks directly to the failings of global institutions
such as the WTO (Held 2002; Moellendorf 2002). Cosmopolitan think-
ing has a heritage stretching back to the Greek stoics and reflects a
commitment to the principle that humankind is bound together morally,
if not materially, in a politics of ‘spaceship earth’. It has generated a
distinctive normative approach to the question of transforming and
democratising the structures of contemporary global governance.
David Held’s vision of ‘cosmopolitan democracy’ speaks to this question
directly (Held 1995).

At the core of this vision is an attempt to specify the principles and the
constitutional basis upon which democratic governance within, between
and across states is to be expanded. To achieve this, under contemporary
conditions, requires the embedding of democratic practices more deeply
‘within communities and civil associations by elaborating and reinfor-
cing democracy from “outside” through a network of regional and
international agencies and assemblies that cut across spatially delimited
locales’ (Held 1995: 237). By such means those global sites and transna-
tional networks of power, such as the WTO, which presently operate
beyond the scope of, or at the margins of, territorial democratic control,
can be brought to account. Central to the achievement of this is the
necessity for embedding institutions of global governance, such as the
WTO, within an effective constitutional structure: a cosmopolitan dem-
ocratic law, that is, a law which ‘transcends the particular claims of
nations and states and extends to all in the “universal community”’
(Held 1995: 228). In this respect citizens and private associations,
along with states, would have the right to contest the decisions and
actions of bodies such as the WTO. Although this idea of law comes
close to existing notions of international law, such as that concerning
universal human rights, it involves a more powerful and radical notion of
legal authority which ‘allows international society, including individuals,
to interfere in the internal affairs of each state in order to protect certain
rights’ and to contest the claims of international authorities such as the
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WTO (Archibugi 1995). The incorporation of cosmopolitan democratic
law into the constitutional and legal frameworks of governance at all
levels is central to this process of reconstructing global governance. In
this respect, the WTO would acquire a duty to ensure that its Members
delivered on its founding principles, enshrined in the Marrakesh
Agreement, to conduct trade relations ‘with a view to raising living
standards, ensuring full employment . . . while allowing for the optimal
use of the world’s resources in accordance with the objective of sustained
development’.5

The cosmopolitan vision does not countenance the creation of a world
government, nor a federal superstate, but on the contrary envisages a
decentred system of global governance articulated in a ‘transnational,
common structure of political action’ – a transnational structure embrac-
ing all levels of, and participants in, global governance, from states,
multinational corporations, international institutions, social move-
ments, to individuals. In this way the cosmopolitan vision articulates a
complex structure of political authority which lies between federalism (as
in the United States) and the much looser arrangements implied by the
notion of confederalism. For it requires ‘the subordination of [global],
regional, national and local “sovereignties” to an overarching legal
framework, but within this framework associations may be self-
governing at diverse levels’ (Held 1995: 234). Cosmopolitan democracy
seeks ‘the recovery of an intensive and participatory model of democracy
at local levels as a complement to the public assemblies of the wider
global order: that is, a political order of democratic associations, cities
and nations as well as of regions and global networks’ (Held 1995: 234).

The entrenchment of ‘cosmopolitan democracy’ within the global
system involves a process of transforming the entire framework of global
governance of which the WTO is one element. This is to involve both
short- and long-term measures in the conviction that, through a process
of incremental change, geo-political forces will come to be socialised into
democratic practices. These measures require that international organ-
isations, such as the WTO, would have elected supervisory boards while
the UN General Assembly would be complemented by a directly elected
‘assembly of peoples’ which would form a ‘second chamber’ (see also
Chapter 5). Referenda would reinforce the voice of the world’s peoples in
these structures, as would the exploitation of new communication tech-
nologies such as the Internet. Alongside these global structures regional

5 See www.wto.org.

wto reform and the new global political economy 39

D7B C 8 C7 4 7 D :DD C  5 4B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 676 8B :DD C  5 4B 697 B9 5 B7 4B 697 2 7BC D 0 / D C 4 75D D D:7 4B 697 B7

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.004
https://www.cambridge.org/core


forms of governance, with associated regional parliaments and executive
authorities, would be expanded or developed such that bodies like the
WTO would have to account for their actions to regional communities as
well as other constituencies.

‘Cosmopolitan democracy’ proposes an enormously ambitious agenda
for the constitutional and political reconstruction of global governance.
Nevertheless, as Linklater (1996) argues it ‘expresses important if chal-
lenged trends within Europe which favour the greater democratization of
international life’. Of course, such trends, by themselves, do not neces-
sarily portend dramatic change. Advocates of cosmopolitan democracy
therefore remain acutely sensitive to Clark’s observation that ‘it is pre-
cisely because our current social and political institutions are a reflection
of political values and preferences that ideas of the future can be instru-
mental in bringing about qualitative change’ (1989: 52). Normative
thinking, in this view, is not simply an analytical account of the ‘good
political community’ but also an intellectual activity that identifies the
political possibilities inherent in the present. In this sense it is both a
reflection upon the contemporary historical condition and also constit-
utive of it, identifying the ‘theorist as advocate, seeking to advance an
interpretation of politics against countervailing positions [creating] the
possibility of a new political understanding’ (Held 1995: 286). In this
regard advocates would point to the diverse forces (identified earlier)
pressing for the democratic reform of the WTO as potential vehicles for
realising the cosmopolitan ideal (McGrew 1997).

Whereas cosmopolitanism emphasises the reconstruction of the
WTO, the deliberative vision proposes its incremental adaptation to
reflect civic republican principles: that is principles of direct participa-
tion, public deliberation, and the right to contest decisions or actions
(Shell 1995; Petit 1997). This is a normative vision that seeks to adapt
notions of direct democracy and self-governance to fit an epoch in which
there are powerful structures of global governance, such as the WTO,
beyond the nation state. It is concerned with elaborating the necessary
conditions which will empower those with a direct stake in, and those
affected by, the activities of organisations such as the WTO. As Petit
describes it, the civic republican ethic informing this vision is one in
which governance is regarded as democratic ‘to the extent that the people
individually and collectively enjoy a permanent possibility of contesting
what government decides’ (1997: 185). In this respect it is concerned to
uphold the principle of participation as opposed to representation. As
Shell argues, the stakeholder concept ‘emphasizes direct participation in
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trade disputes not only by states and businesses, but also by groups that
are broadly representative of diverse citizen interests’ (1995: 910).

While advocates of the deliberative vision do not deny the importance
of enhancing the transparency and consultative mechanisms of the
WTO, such reforms are conceived as insufficient by themselves to deliver
a more accountable and democratic system of global trade governance.
What is crucial is that those with a stake in the decisions of the WTO
have a voice in the governance of global trade matters ‘to the degree that
they are materially and directly affected by decisions in that domain’
(Burnheim 1985: 218). Moreover having a voice means ‘the active par-
ticipation of people in decision making, sometimes as representatives of
specific interests they themselves have, but often too as the trustees of
interests that cannot speak for themselves’ (Burnheim 1995). But it is not
simply the capacity to participate in WTO decision-making which is
critical but also the capacity to contest its decisions through formal
mechanisms of rational deliberation. This is an argument for deliberative
democracy as against Keohane’s liberal notion of ‘voluntary pluralism
under conditions of maximum transparency’. For as Petit observes,
pluralism is essentially flawed because ‘to make naked preference into
the motor of social life is to expose all weakly placed individuals to the
naked preferences of the stronger’ (1997: 205). The emphasis upon direct
participation and the contestability of decision-making makes the delib-
erative vision a much more radical challenge in many ways to the WTO
as presently constituted since it is partly subversive of its existing tech-
nocratic ethic and practices.

Such a vision of global trade governance is not necessarily utopian for
there are aspects of the WTO’s current practices that come close to
reflecting the deliberative principle. In particular the Policy Dialogue
on Trade and the Environment is constituted by the principal stake-
holders involved, namely WTO officials, representatives of NGOs, aca-
demia, business, and members and it acts to shadow the work of the
formal WTO Committee on Trade and the Environment (Shell 1995). In
this respect there is an institutionalised dialogue which gives some of the
major stakeholders in trade and environment matters ‘an opportunity
for meaningful input even though they are barred from attending the
formal committee [Trade and Environment Committee] meetings’ (Shell
1995). For many advocates of the deliberative vision, the agents of change
are to be found in existing (critical) social movements, such as the
environmental, consumers’, and development movements, alongside
many traditional organised interests, such as unions, business and
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farmers’ groups whose interests are directly affected by the decisions and
policies of the WTO (Roberts 1998). Moreover, the idea of deliberative
democracy has acquired a greater resonance in the politics of democratic
societies, whereas over a decade ago, in responding to the absence of any
mechanism for citizens to petition the WTO’s Trade Dispute Panels, the
US proposed ‘that the WTO provide the opportunity for stakeholders to
convey their views . . . to help inform the panels in their deliberations’
(Clinton 1998).

Conclusion

The Battle for Seattle framed the future of the WTO in terms of a stark
choice between a democratic WTO and an effectiveWTO. A decade later
neither alternative has been realised. As this discussion has suggested this
is a somewhat false dichotomy as the choice today is no longer between a
more democratic system of trade governance and trade legalism. Rather,
the existential crisis of the WTO is ultimately concerned with how these
aspirations can and must be combined. For trade is ultimately a social
activity the governance of which has profound consequences for com-
munities, households, entire nations, and nature itself (Roberts 1998). As
Keohane concludes: ‘To be effective in the twenty first century, modern
democracy requires international institutions. In addition, to be consis-
tent with democratic values these institutions must be accountable to
domestic civil society. Combining global governance with effective demo-
cratic accountability will be a major challenge for scholars and policy
makers alike in the years ahead’ (1998: 94). Whether the WTO can rise
successfully to the challenges posed by its ‘new circumstances’ remains to
be determined.
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PART I I

Boundaries
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4

Internal measures in the multilateral
trading system: where are the borders

of the WTO agenda?

marion jansen

Introduction

A core issue for the multilateral trading system over the years has been
the reach of its competence. Of all the sources of tension that have
confronted the General Agreement on Tariffs and Trade/World Trade
Organization (GATT/WTO) system over the years, this is probably the
greatest. Effective international cooperation requires a shared view on
the content and purpose of the trading system. Yet agreement has often
proved elusive and negotiated outcomes have occasionally been chal-
lenged by governments even though they have subscribed to them. The
debate in the late 1970s and 1980s about whether trade in services had a
place in GATT, for example, has been followed by similar discussions on
intellectual property rights (IPRs), labour rights, the environment,
investment and competition. Differing views on these matters have
often influenced the pace of progress in rounds of multilateral trade
negotiations.

At first sight, the WTO’s mandate seems to be well defined: it is an
organisation that deals with the rules of trade between its members.
Why is it then that WTO Agreements deal with internal measures and
why has the question of how the WTO deals with internal measures

This chapter was largely written when the author was a staff member of the WTO
Secretariat. The views expressed in this chapter are those of the author and should not be
attributed to member governments of the ILO or the WTO, nor to their respective
secretariats. The author thanks Patrick Low for contributions to and comments on earlier
versions of this chapter, and participants at the NCCR–Graduate Institute Conference on
‘Trade-And? The World Trade Organization’s Fuzzy Borders’ (Geneva, February 2009) for
their comments. All remaining errors are the author’s.
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become so contentious?1 The most straightforward answer to the first
question is probably that most internal measures have an effect on
trade flows. As a result, a body that provides rules on trade flows can be
expected to have to take a stance with respect to internal measures.
This answer also provides a first hint as to why questions concerning
the role of internal measures within the multilateral trade system have
become so contentious. If most internal measures affect trade, where
should the limits on WTO competency be? And how should the
WTO’s relationship with other international bodies that also deal
with internal measures be defined? Indeed, the debate on the borders
of the WTO agenda is intimately linked to debates on the competencies
of international agencies or the relationship between different inter-
national treaties (e.g., WTO vs. the World Intellectual Property
Organization (WIPO), WTO agreements vs. multilateral environmen-
tal agreements) and the debate on global governance and coherence at
the global policy level.

Attempts have been made to establish a measurable concept that
would make it possible to decide which topic is in and which topic is
out. The concept of ‘trade relatedness’ is probably the most prominent of
these attempts. According to this concept, policies that have a more
marked effect on trade flows have a stronger case for being brought
under the umbrella of the WTO. Maskus (2002) has argued on the
basis of this approach that there is a stronger case for bringing intel-
lectual property rights into the WTO than for bringing environmental
or labour issues under its umbrella. Although empirical analysis does
in principle allow for the measurement of trade effects, in practice
it is not easy to produce robust findings that can form the basis for
reliable policy decisions. It is particularly difficult to compare the effects
of very different types of policies. Besides, the concept of trade-
relatedness ignores other elements, like enforceability and political econ-
omy considerations, that are important when taking a decision on
whether and in which international forum to deal with a given internal
policy.

1 For the purposes of this chapter, internal measures cover anything that is applied
internally rather than at the frontier, and they constitute a vast array of measures that
are difficult to define exhaustively and that serve a wide range of policy purposes. These
measures have also often been referred to in the literature as ‘behind-the border-
measures’, a term that clearly distinguishes them from ‘border measures’, i.e., measures
that cover such policies as tariffs on imports, taxes on exports and quantitative restric-
tions applied directly to trade flows.
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In this chapter, a broad view is taken of the debate on the borders of
theWTO’s agenda. In the next section arguments are presented as to why
governments may want to bring internal measures to the WTO agenda.
In some sense, therefore, this section defines the universe of internal
measures that is of relevance for any debate on the borders of the WTO
agenda. The discussion will notably reveal that governments may want to
bring measures to the WTO agenda independent of their trade related-
ness. The third section then discusses the different legal options for
bringing an internal measure within the WTO framework and describes
which options have been chosen for different policy areas. By taking one
option or another, trade negotiators have also implicitly or explicitly
defined the WTO’s relationship with other relevant international insti-
tutions or agreements. This issue is dealt with separately in the fourth
section to highlight the question of forum choice that is inherent to any
decision regarding multilateral rules on internal policies. On the basis of
the three preceding sections, the fifth section then assesses the main
factors that appear to have played a role in determining whether and
how to bring internal measures to the WTO agenda. The sixth section
concludes with cautious practical suggestions on how to enhance coher-
ence between multilateral attempts to liberalise and to regulate.

Reasons for Linking Internal Measures and Policies
to Trade Negotiations

A variety of arguments for including references to internal measures in
trade agreements have been discussed in the literature. Most of them are
trade related, i.e., they are based on the argument that internal measures
can affect trade flows and thus the essence of what trade agreements are
about. Yet, political considerations may also lead governments to consider
linking collaboration on trade policies with collaboration on other policies
for reasons that are unrelated to export or import interests. Both types of
considerations will be discussed in this section. The literature on the ‘trade
relatedness’ of internal measures is more extensive and in this section the
discussion on trade relatedness will be structured along the mechanisms
through which internal measures affect trade flows: they may affect trade
flows through their effect on relative production costs or relative prices,
through an effect on the fixed costs of trading, or through their effect on
the functioning of one of the relevant markets. In all three cases, internal
measures can have the effect of supporting domestic companies against
imports or helping them to gain market shares abroad.
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Trade relatedness matters

When internal measures affect relative prices
It is probably most straightforward to see how an internal measure can
affect trade flows by looking at the effect of a domestic sales tax. Imagine
that such a domestic tax would be higher for imported goods than for
domestic goods. Then its effect on domestic sales and imports would be
pretty much the same as the effect of an equivalent import tariff. Both the
tariff and the domestic sales tax affect relative prices to the disadvantage
of the imported good and thus reduce imports.

Regulatory measures – like safety requirements or environmental
standards – can have similar effects. Indeed, whenever regulatory meas-
ures affect relative production costs between domestic and foreign pro-
ducers or relative sales prices between domestic and foreign goods or
services, competitiveness and thus trade flows will be affected. It is less
straightforward, though, to evaluate what the ‘tariff equivalent’ of such
measures would be. Three possible consequences of this relationship
between internal measures and competitiveness have been discussed in
the economic literature:

(1) governments circumvent tariff concessions through the use of inter-
nal measures in order to protect domestic producers against imports;

(2) governments use internal measures with a view to engendering new
export opportunities for their domestic producers;

(3) trade liberalisation triggers a ‘race to the bottom’ in domestic regu-
lation or ‘regulatory chilling’ through one of the two above-mentioned
channels.

Copeland (1990) showed that governments will indeed be tempted to use
internal measures to substitute for tariffs, if trade agreements contain
loopholes that allow them to do so. In the absence of rules on internal
measures, governments will pursue two objectives with regulatory meas-
ures: the original policy objective (e.g., environmental protection, safety
protection) and the objective of protecting domestic producers. As a
result, the original policy objective will be pursued in a suboptimal
manner in order to provide some support for domestic producers with
the internal measure. Bagwell and Staiger (2002) show how this mech-
anism can trigger races to the bottom, referring to a vicious circle where
governments iteratively lower regulation in order to control import
levels. In other words, trade agreements with loopholes may end up
helping to avoid prisoner’s dilemma type situations with respect to
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trade policy setting, but they may do so by triggering prisoner’s dilemma
situations in other policy areas, as trading partners may all end up with
suboptimal policies in other policy domains (Maskus 2002).

Governments may not only face incentives to protect domestic pro-
ducers against imports, they may also face incentives to support domestic
exporters in their attempt to conquer markets abroad. Brander and
Spencer (1985) showed that such strategic export considerations would
ultimately trigger subsidy wars that make every country worse off.
Governments would nevertheless fall into such prisoner’s dilemmas if
their hands are not tied, for instance, by international trade agreements.
The argument that subsidies can be used to support domestic champions
is quite familiar to trade economists. Albeit less familiar, the same argu-
ment can be made for regulatory measures. Sturm (2006), for instance,
has shown that governments may opt for domestic product safety stand-
ards that are too low if this gives domestic exporters a competitive
advantage. Again, this may lead to prisoner’s dilemma situations and
races to the bottom in regulation.

The argument that internal measures may affect competitiveness and
thus trade flows is well known from the political debate and finds support
in theoretical trade models. Empirical work on the effects of internal
measures on trade flows has mainly focused on environmental and
labour regulations and the evidence provided so far is mixed. Early
studies on the trade effects of environmental regulations (Low 1993;
Jaffe et al. 1995) found that environmental regulations on US manufac-
turing had little effect on patterns of international trade. A more recent
study by Copeland and Taylor (2003) found that differences in pollution
regulation do affect trade flows. Empirical research on labour market
regulation is also not entirely conclusive, but suggests that the effects on
trade flows differ across policies. Kucera and Sarna (2006), for instance,
find a robust relationship between greater freedom of association and
collective bargaining (FACB) rights and higher total manufacturing
exports. Van Beers (1998), however, finds that national labour legislation
has an effect on trade flows among eighteen Organisation for Economic
Co-operation and Development (OECD) countries.

Concern about the possible use of internal measures to circumvent
tariff concessions or to distort trade flows in favour of national exporters
has, nevertheless, already played a role in the earliest stages of multi-
lateral trade negotiations. The original GATT text contains a so-called
national treatment provision that will be discussed further below. It is the
awareness of the distortive effects of export support policies that explains

the borders of the wto agenda 53

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.005
https://www.cambridge.org/core


the existence of the WTO Subsidy Agreement, the outcome of long-
standing negotiations that had already begun in the 1950s. Although the
Agreement uses a rather broad definition of the term ‘subsidy’, it does
not really cover regulatory measures that support domestic exporters.

Internal measures can affect trade related fixed costs
Trade related costs have received considerable attention in both the
empirical trade literature (Hummels 2007) and in the theoretical liter-
ature (Melitz 2003) in recent years. They refer to costs which exporters
have to incur for products to leave the home country, for products to be
transferred from home to the export destination or for them to enter the
export destination. Transport costs are typical examples of such trade
costs.2 Trade related fixed costs also have the effect of rendering it less
attractive to export, but they can do so without affecting relative prices.

If internal regulations differ between countries this can result in trade
costs if producers have to incur additional costs to comply with foreign
internal measures. If, for instance, the rules for packaging certain prod-
ucts differ between countries, producers have to open a second packaging
line to serve the foreign market, which leads to additional costs. This
example shows that regulation does not necessarily need to be more
stringent in order to create trade costs. It is sometimes enough for
regulation to differ in order to result in trade costs.

There are various ways to reduce the impact of differing national
regulation on trade costs.3 These include the international harmonisation
of regulatory measures or the mutual recognition of internal measures
among trading partners. A number of WTO Agreements make reference
to international harmonisation including the Agreement on the
Application of Sanitary and Phytosanitary Measures (SPS Agreement),
the Agreement on Technical Barriers to Trade (TBT Agreement), the
Agreement on Trade-Related Intellectual Property Rights (TRIPS
Agreement) and the General Agreement on Trade in Services (GATS).
Regulatory harmonisation is indeed likely to reduce trade costs and
a rather strong case for international harmonisation can be made
with regard to regulation that addresses so-called network externalities,
as would be the case for certain telecommunication standards
(WTO 2005). In other cases, like measures that address production or

2 Gathering information on foreign markets or foreign trade policy can also be considered a
trade related fixed cost. See Chapter 8 for a discussion on this.

3 See WTO (2005) for a more extensive discussion.
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consumption externalities (e.g., environmental measures) or information
asymmetries (e.g., food safety standards or financial regulation), govern-
ments may find it difficult to agree on international standards because of
different producer interests or consumer preferences. Yet, the alternative
international policy approach, i.e., unilateral or mutual recognition may
lead to an adverse selection process by which national producers in the
country with stronger regulation are driven out of the market because they
face higher production costs (Jansen, 2010). This leads Baldwin (2000) to
conjecture that mutual recognition agreements are likely to be observed
only among similar countries and in particular among countries with a
similar income level. Indeed, even the European Union, which embraces a
group of countries of arguably similar income levels and cultural back-
grounds, applies an approach of mutual recognition that is combined with
one of ‘harmonisation of essential requirements’.

To sum up, the trade cost argument is valid for dealing with internal
measures in a multilateral trade agreement. But any approach that can
lead to lower trade costs – i.e., international harmonisation or mutual
recognition – is likely to create losers and winners among trading
partners. As a consequence, countries will favour the approach that is
most beneficial to their own consumers or producers, depending on the
lobbying power of the different groups. If the harmonisation approach is
chosen, each country will try to ensure that the international standard is
as close as possible to the one it would prefer in autarky. The difficulties
countries are currently facing in agreeing on a new global framework on
financial regulation illustrate the different incentives at work.

When internal measures shape the functioning
of national markets

If national markets are not competitive, tariff reductions are unlikely to
have a significant impact on trade. If, for instance, a market is dominated
by a public or private monopoly, it may prove virtually impossible for
exporters to enter that market, even if tariffs are low. This explains why
the structure of national markets may be of interest to trade negotiators
and play a role in trade negotiations. Negotiations on government
procurement and competition policy have often been justified on these
grounds. Also, intellectual property rights can be considered to affect
market structure. If exporters of new products enter a foreign market
under patent protection, they can expect not to face any domestic com-
petitors in their market niche while benefiting from patent protection. If
such protection does not exist, their product may soon be imitated and
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they may end up facing stiff competition abroad (and maybe also at
home). It has been argued, therefore, that weak patent protection hinders
trade flows as innovators will not export because they fear imitation.
Maskus and Penubarti (1995, 1997) evaluate the validity of this argument
in an empirical exercise and find significantly positive effects of stronger
patent rights on trade flows for a number of developing countries, in
particular those with strong imitation capacities.

Beyond trade-relatedness

Taking advantage of cross-linkages among issues
in negotiations

International relations involve multiple dimensions of interaction. Even
when these dimensions are not directly interdependent – for example,
trade and security concerns – incentives for cross-issue linkage across
negotiation areas may exist. The term ‘cross-issue linkage’ refers to the
idea of exchanging concessions across different policy dimensions to
increase the scope for finding mutually acceptable agreements.
According to this argument, a country may for instance be willing to
make trade concessions in exchange for concessions by a partner country
if the latter are considered favourable in terms of domestic security.

Cross-issue linkages have been analysed by economists in theoretical
frameworks. Conconi and Perroni (2002) have looked at whether it can
be beneficial to link environmental policy and trade policy in a single
negotiation. Their results suggest that the answer is yes in the case of
‘small’ environmental problems.4 But they find that cross-issue linkage is
more likely to be an impediment to cooperation on broader environ-
mental issues such as climate change. In the latter case, tie-in can become
a hurdle to multilateral cooperation in both domains, i.e., trade and the
environment. Abrego et al. (2001) come to slightly different conclusions
in an exercise that simulates possible bargaining outcomes from linked
trade and environmental negotiations. Their results indicate joint gains
from expanding the trade bargaining set to include the environment.

One argument often put forward in favour of including internal
measures on the multilateral trade agenda is the strength of the WTO’s
enforcement mechanism. Indeed, Members have equipped the
Organization with a rather solid dispute settlement mechanism that

4 Small, that is, in terms of the associated welfare costs and benefits in comparison with the
costs and benefits of trade policies.
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has proven its effectiveness over the years. Some observers have therefore
argued that the enforcement of regulatory measures, like environmental
or labour regulation, could be facilitated by including the relevant themes
on the multilateral trade agenda. This argument, though popular in the
public debate, has received little attention in the economic literature. An
exception to this rule is the paper by Hoekman and Saggi (2003). They
investigate the feasibility of a deal involving a linkage between specific
antitrust disciplines of interest to poor countries – a ban on export cartels
enforced by high-income countries – and market access commitments.
They find that linking market access negotiations with competition
policy matters can be beneficial for the developing country. The authors
also compare this scenario with one where developing countries can ‘buy’
competition enforcement from a trading partner through a transfer of
some kind, as well as a situation in which the country can use both a
carrot (transfer) and a stick (tariff). The latter option is shown to max-
imise the scope for cooperation.

Guaranteeing the effectiveness of domestic policies
Another argument for linking regulatory policies with trade negotiations
is that trade liberalisation reduces the effectiveness of national policy-
making. In particular, it has been argued that standard domestic
enforcement mechanisms that function in an autarkic setting lose their
effectiveness if relevant private sector players can act internationally.

Arguments of policy effectiveness have been prominent in the debate
on the need for multilateral collaboration on competition policy (possi-
bly but not necessarily within the WTO framework). It has, for instance,
been argued that liberalisation has led to the creation of international
monopolies or cartels (e.g., Evenett et al. 2001). Given that such cartels
operate in multiple markets it is difficult, if not impossible, for national
authorities to discipline possible anti-competitive abuse. Collaboration
among competition policy authorities in different countries or even the
establishment of an international authority would be necessary in order
to regulate effectively. The risk of beggar-thy-neighbour type policies is
also real in the field of competition policy, as exporting countries have
incentives not to intervene in the activities of export cartels. In several
WTOMembers, export cartels are implicitly or explicitly exempted from
the applicability of national competition law (Bhattacharjea 2006). Those
cartels are covered by the legislation of most importing countries, but
they are hard to tackle due to a lack of information in the importing
country.
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The effectiveness of domestic policy approaches came to the forefront
of the debate during the global economic and financial crisis that started
at the end of 2008 and it did so along multiple dimensions. The absence
of global collaboration in the field of financial regulation has been
considered by some to be one of the reasons for the near-collapse of
the financial system. The possible ineffectiveness of economic stimulus
packages that are only applied in isolated countries has also been dis-
cussed in the context of the crisis and has led to calls for simultaneous
policy intervention at the global level.

Internal Policies in WTO Law

Negotiations on whether to make explicit reference to a specific set of
internal measures within multilateral trade agreements usually go hand
in hand with negotiations on how to include them. Different approaches
exist as illustrated by the variety of ways in which the current legal texts
make reference to policy areas like environmental policies, food safety
measures, technical regulations or intellectual property rights.

GATT and GATS

A comparison of the text of the 1947 GATT and the legal provisions in
the GATS concluded in 1994 is instructive with respect to the different
options available to negotiators in dealing with internal measures. GATT
Article III provides a non-discrimination provision to distinguish
acceptable from non-acceptable internal measures, i.e., the national
treatment principle (Howse 2002). The concept of national treatment
implies that once imported goods have entered the domestic market,
they should in principle not be treated differently from domestic goods.
To be more precise, GATT Article III.4 stipulates that imported products
shall be accorded treatment ‘no less favourable than’ the treatment
accorded to comparable domestic products.

GATT Article XX appears to have been introduced in recognition of
the fact that the rather general non-discrimination norm in Article III
may not in all cases be an adequate dividing line between ‘legitimate’
public policies and ‘cheating’ on trade liberalisation commitments
(Howse 2002). Article XX provides explicit exceptions for policies that
may even entail elements of discrimination, provided that they are
justified in terms of certain, explicitly listed, non-protectionist goals
and that their application does not entail unjustified or arbitrary
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discrimination. GATT Article XX, for instance, stipulates that measures
‘necessary to protect human, animal or plant life or health’ and measures
‘relating to the conservation of exhaustible natural resources’ can be
adopted. The word ‘necessary’ is important in this context, as it has
been interpreted in terms of a ‘necessity test’, in the sense that measures
that claim to target the protection of human, animal or plant life or
health can only be used if it can be shown that they are ‘necessary’ to
achieve this protection.

GATS entered into force in January 1995 as a result of the Uruguay
Round negotiations. It is a rather flexible agreement that allows each
member to adjust the conditions of market entry and participation to
sector-specific concerns. In their national schedules, members indicate
in which sectors and in which modes they are willing to make liberalisa-
tion commitments.5 Article XVII of GATS contains a national treatment
obligation similar to the one in GATT Article III. GATS Article XIV
seems to have a role similar to that of GATT Article XX, in that it
provides somewhat stronger protection for measures that pursue certain
domestic policy objectives. The list of policies mentioned in GATS is
shorter than the one in GATT Article XX, but also includes the protec-
tion of ‘human, animal or plant life or health’.

One striking difference between GATS and GATT is that the former
contains a provision – GATS Article XVI – that makes explicit reference
to the structure of domestic markets. The article lists a number of
restrictions that may not be maintained unless otherwise specified in
those sectors and modes in which members have scheduled market
access commitments. The specified restrictions relate to:

(1) the number of service suppliers;
(2) the value of service transactions or assets;
(3) the number of operations or quantity of output;
(4) the number of natural persons supplying a service;
(5) the type of legal entity or joint venture; and
(6) the participation of foreign capital.

It is interesting to note that the first four measures listed above are not
necessarily discriminatory in that they do not distinguish between
national and foreign services or service suppliers.

5 GATS distinguishes four modes of services supply: cross-border trade (mode 1), con-
sumption abroad (mode 2), commercial presence (mode 3) and presence of natural
persons (mode 4).
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Another important difference between GATT and GATS is that the
latter appears to acknowledge that more than a national treatment
provision is necessary to discipline the use of internal measures in the
domain of services trade. Indeed, it disciplines their use in GATS Article
VI. It stipulates in GATS Article VI:1 that such regulation is to be
administered ‘in a reasonable, objective and impartial manner’, and in
GATS Article VI:5 that members should ensure that specific commit-
ments are not nullified or impaired through regulatory commitments.
Paragraph 4 of GATS Article VI invites the Council for Trade in Services
to develop (through appropriate bodies which it may establish) any
disciplines relating to qualification requirements and procedures, tech-
nical standards and licensing requirements that may be necessary to
ensure that such measures do not constitute unnecessary barriers to
trade in services. It is worth mentioning that in three sectors – financial
services, basic telecommunications and accountancy – WTO Members
have gone further in elaborating common disciplines with respect to
regulatory measures.

There are two possible reasons why the GATS approach towards
internal measures differs from the one taken under GATT. One is that
regulation arguably plays a more fundamental role in services than in
goods trade, as many services sectors are characterised by the prevalence
of economies of scale (transport, telecommunications) or of market imper-
fections like information asymmetries (finance, health, education).6 The
other reason is that GATS was negotiated five decades after GATT and in
a period during which Agreements like the TBT and SPS, which can be
considered to be extensions to the original GATT text, were negotiated.

Subsidy agreement

Subsidies and taxes probably represent the internal measures for which it
is easiest to establish a parallel to tariffs, because they are price-based
measures. This may be the reason why the original GATT text foresaw
special disciplines for subsidies in Article XVI. The introduction of
Section B to Article XVI, entitled ‘Additional Provisions on Export
Subsidies’, introduced two distinctions that have survived ever since:
the distinction between primary and non-primary products and the
distinction between export subsidies and other subsidies. Indeed, agri-
cultural subsidies are regulated nowadays by the Agreement on

6 See the discussion in Fink and Jansen (2009).
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Agriculture, while non-agricultural subsidies are regulated under the
Agreement on Subsidies and Countervailing Measures (SCM Agree-
ment). Note that subsidies in the services sector do not fall under
either agreement and that disciplines for services subsidies are still under
negotiation.

GATT Article XVI, however, was not considered to be particularly
restrictive and negotiations in the 1950s had already started to review the
relevant Article. The SCM Agreement was ultimately concluded under
the Uruguay Round but was the result of successive negotiations that
resulted in intermediate agreements like the Subsidies Code in 1980. As
mentioned above, export subsidies received special treatment in the SCM
Agreement. To be more precise, subsidies contingent on export perform-
ance or on the use of domestic over imported goods face outright
prohibition under the Agreement.

For the purposes of this chapter it is interesting to note how the
Agreement deals with ‘other’ subsidies. Treaty drafters must have faced
a dilemma that is typical when dealing with internal measures: how to
distinguish between ‘good’ and ‘bad’ subsidies, i.e., between subsidies
that are not in conflict with the spirit of the multilateral trade agreement
and those that are. Like most other internal measures, subsidies have the
potential to distort trade flows as they can give a cost advantage to
producers receiving subsidies or indirectly taking advantage of them.
But subsidies are also a recognised and valid policy instrument to address
legitimate policy objectives like the protection of the environment, the
support of research and development or poverty reduction. As export
subsidies can be assumed to serve only the first of the two purposes, i.e.,
changing comparative advantage, the decision to prohibit them comes as
no surprise.7 With respect to other subsidies, drafters chose to distin-
guish between ‘specific’ subsidies and those that are not specific. All
‘specific’ subsidies are considered to be ‘actionable’, implying that they
can either be challenged through the WTO dispute settlement system or
subjected to countervailing measures if they can be shown to cause
specified adverse effects on the interests of another country (including

7 It is, however, often considered that export subsidies can play a very positive role in
stimulating development. The discussion on whether the SCM Agreement limits the
possibilities which developing countries have for actively pursuing development-oriented
policies is beyond the scope of this chapter. WTO (2007) provides an overview of the
arguments put forward in the relevant discussion and also provides information on the
exceptions that exist for least developed countries and other developing countries under
the SCM Agreement.
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injury to the domestic industry of the country importing subsidised
goods, or distortion of trade flows).

The distinction between ‘specific’ policies and others is not a new one
and was already being used, for instance, in the Spaak Report of 1956, the
precursor to the Treaty of Rome establishing the European Economic
Community. That report made a distinction between ‘specific distor-
tions’ and ‘general distortions’ and argued in favour of concerted action
to address the former (Sapir 1995).

Under the SCM Agreement, a subsidy is considered specific if access to
it is explicitly limited to certain enterprises. Conversely, if eligibility of
enterprises is based on objective criteria and neutral conditions, which are
economic in nature and horizontal in application, such as size, and if
eligibility for the subsidy is automatic, specificity does not exist. Originally,
the SCM Agreement also foresaw that certain types of subsidies, often
referred to as green light subsidies, could not be countervailed nor subject
to a multilateral challenge even if they were specific.8 These subsidies
included certain types of assistance to research activities, to disadvantaged
regions, or to promote the adaptation of existing facilities to new environ-
mental requirements. But the SCMAgreement’s special treatment of these
subsidies ended as of 1 January 2000.

SPS and TBT Agreement

During the Tokyo Round, concerns were expressed about the risk of
increased use of non-tariff barriers in reaction to the tariff reductions
achieved in previous trade rounds. GATT Article III was not considered
sufficient to deal with this situation (European News Agency 1975) and
negotiations on a separate agreement to deal with non-tariff measures
began. They culminated in the plurilateral Tokyo Round TBT
Agreement that came into force on 1 January 1980. It is noteworthy
that this agreement only dealt with product characteristics, i.e., with
technical regulations or standards related to product characteristics
and which are thus easily controllable at the crossing of borders.

During the Uruguay Round, the TBT Agreement was strengthened
and its coverage broadened to include certain provisions on process and
production methods. But the Uruguay Round also resulted in the cre-
ation of the SPSAgreement that deals withmeasures aimed at the protection
of human or animal health from food-borne risks, protection of

8 Article 8.2 of the SCM Agreement.
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human health from animal- or plant-carried diseases, the protection of
animals and plants from pests or diseases and the prevention of other
damage by pests. In other words, the SPS Agreement focuses on meas-
ures that can be related to agricultural trade. Like the TBT Agreement,
the SPS Agreement covers process and production methods.

Two arguments have been put forward for why negotiators felt the need
for a special agreement dealing with internalmeasures related to agricultural
goods. First, there were expectations that the Uruguay Round would lead to
significant cuts in agricultural tariffs and subsidies. In this context, one of the
purposes of the SPS Agreement was to prevent tariff barriers on agricultural
trade from being replaced by non-tariff barriers (Croome 1995). Second, a
number of disputes brought under GATT had led to the concern that in
response to consumer or other pressures, governments might introduce SPS
measures to ban imports produced using particular techniques or ingredi-
ents about which fears had been aroused (Croome 1995).

From the point of view of this chapter it is interesting to look at the nature
of the proposals put on the table by the different delegations. Members with
export interests like the US and the so-called CAIRNS Group, made
proposals on the need for SPS measures to be scientifically justified and
requested that importing countries be made responsible for justifying their
SPS measures (Croome 1995). Members typically considered to take the
stance of an importing country, like the EC and Japan, suggested that
members should, where appropriate, be allowed to apply SPS standards
more stringent than those agreed internationally and that internationally
agreed standards should serve mainly as guidelines (Croome 1995).

Exporting countries thus made proposals on how to restrict the pos-
sibilities for countries to block imports for SPS reasons, whereas import-
ers made proposals for broadening the flexibility of importers to use such
measures. The SPS Agreement in force contains all the above-mentioned
elements. It has nevertheless been argued that the design of the SPS
agreement more strongly reflects concern about the possibility that
importers may use internal measures to protect domestic producers
than concern about the possibility that exporters may want to influence
national or international SPS policies with a view to increasing market
access for their exporting companies (Jackson and Jansen 2009).

TRIPS, TRIMs and government procurement

Three types of internal policies to which separate agreements have been
dedicated under WTO law are: trade related intellectual property rights,
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trade related investment measures and government procurement. The
fact that the term ‘trade related’ is used as part of the title of the TRIMs
and TRIPS agreements is worth noting. Trade negotiators did not feel the
need to emphasise the ‘trade relatedness’ of other internal policies. There
also appears to be disagreement as to whether the prefix ‘trade related’ is
meant to emphasise that all property rights and investment measures are
trade related or to flag up that only a subset of measures, i.e., the trade
related ones, are covered by the agreements.

Of the three Agreements, the Agreement on Government Procurement
(GPA) seems to be the most natural candidate to be a part of the multi-
lateral trade system, as it requires each government to apply in its own
purchases the same principle of non-discrimination that it is expected to
apply when designing internal measures that frame private sector activ-
ities. Not surprisingly, therefore, the design of the GPA recalls the lan-
guage used in GATT Article III. In respect of the procurement covered by
the GPA, governments party to the Agreement are required to give the
products, services and suppliers of any other party to the Agreement
treatment ‘no less favourable’ than that they give to their domestic prod-
ucts, services and suppliers and not to discriminate among goods, services
and suppliers of other parties (GPA Article III:1). Furthermore, each party
is required to ensure that its entities do not treat a locally established
supplier less favourably than another locally established supplier on the
basis of country of production of the goods or service being supplied (GPA
Article III:2). The GPA is a plurilateral agreement that to date has thirteen
signatories, one of them being the European Union which has twenty-
seven Member States. The signatories are mostly industrialised countries.

Industrialised countries have also repeatedly sought to bring foreign
investment to the multilateral agenda. Onemajor aim of investment agree-
ments is to provide protection against changes in host countries’ policies.
In particular, foreign investors typically seek protection against the risk of
expropriation. An attempt to negotiate an investment agreement among
OECD countries failed in the second half of the 1990s. Attempts
to negotiate investment issues in the context of the WTO led to the
establishment of the Agreement on Trade Related Investment Measures
(TRIMs Agreement) in 1994.9 This Agreement prohibits performance

9 GATS also deals with investment issues, but is restricted to investment in services. Three
further Agreements are relevant for investment issues: the Agreement on Trade Related
Intellectual Property Rights (TRIPS), the plurilateral Government Procurement
Agreement and the Agreement on Subsidies and Countervailing Measures (SCM).
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requirements considered inconsistent with Articles III (National
Treatment) and XI (General Elimination of Quantitative Restrictions) of
GATT. The Agreement contains an illustrative and potentially non-
exhaustive list of trade related investment measures deemed to be incon-
sistent with these Articles, including local content and trade balancing
requirements, and export restrictions. The Agreement deals only with
investment measures related to trade in goods (not in services) and was
inserted as an annex to GATT at the conclusion of the Uruguay Round.

The TRIMs Agreement, however, does not provide the broad-ranging
legal framework which investors were looking for and countries have
therefore actively pursued the avenue of concluding bilateral investment
agreements (BITs), that provide foreign investors with a clear legal
framework in which to operate (Evenett and SECO 2003). Today almost
3,000 such bilateral agreements exist (Hoekman and Kostecki) and a
number of regional investment agreements have also been concluded,
typically in the context of regional trade agreements.

The TRIMs Agreement is controversial because some consider certain
measures banned by the agreement to be conducive to development.
Also, the TRIPS Agreement has led to controversies, notwithstanding
that the issue of intellectual property rights had been in the international
arena for a long time. The Paris Convention for the Protection of
Industrial Property was signed as early as 1883. The Convention was
(and continues to be) administered by WIPO, which was established in
1970. The Convention has 171 contracting parties; 74 of them ratified it
after 1990. The Berne Convention in the field of copyright, also admin-
istered by WIPO, dates from 1886.

Underlying the inclusion of intellectual property as a topic for nego-
tiation in the Uruguay Round and the subsequent negotiation of the
TRIPS Agreement was a growing perception on the part of a number of
WTO Members that international disciplines on protecting intellectual
property needed strengthening. These Members believed they would not
be able to realise their comparative advantage without a better function-
ing worldwide set of minimum standards for the protection of intellec-
tual property. The United States initially took the lead in seeking
broad-ranging negotiations on intellectual property in the GATT frame-
work and was subsequently joined by most other developed countries, in
particular the European Communities, Japan and Switzerland. During
the first years of negotiations, many developing countries argued that
such matters were outside the competence of GATT (Croome 1995).
They maintained that WIPO was the appropriate forum.
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In 1994 the legal text of the TRIPS Agreement was agreed upon and
approved. This text built upon the international framework for IPRs that
existed at the time and incorporated by reference many of the provisions
of the then existing international agreements on IPRs, notably the Paris
Convention and the Berne Convention. In addition, the TRIPS
Agreement set out some substantial new international standards for
the protection and enforcement of IPRs, for instance with respect to
the length of patent and trade mark protection. In other words, with the
TRIPS Agreement negotiators for the first time took the approach of
setting international standards for internal measures within the multi-
lateral agreement rather than referring to an international standard set
by another body.

Labour, environment and competition: the themes that
didn’t make it

Labour, environment and competition are the themes that have not
made it onto the multilateral trade agenda, in the sense that no separate
Article or agreement is dedicated to them. Yet the multilateral trade
system has dealt with them, again in very different ways.

The relationship between trade measures and labour standards was
intensively debated at the creation of the WTO, both within the trade
community and within the labour community (ILO 1994). It was ulti-
mately decided not to include references to labour standards in the legal
texts that were the outcome of the Uruguay Round. Measures targeting
environmental protection are also not governed by separate agreements,
but are explicitly entrenched in WTO legal texts. The Preamble to the
WTO Agreement includes references to the objective of sustainable
development and to the need to protect and preserve the environment.
GATT Article XX provides that, under certain conditions, policies may
entail elements of discrimination if they are necessary to ‘protect human,
animal or plant life or health’ or if they are related to ‘the conservation of
exhaustible natural resources’.10 Protection of the environment also
receives specific mention in the TBT Agreement: Article 2.2 refers to
protection of the environment as a legitimate objective for a technical
regulation.

10 Two sub-paragraphs of Article XX are also sometimes invoked as allowing some labour
standards considerations (see Marceau 2008).
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The general question of the treatment of competition policy in the
WTO has repeatedly been raised in WTO negotiations.11 In Doha
(1999), Members agreed that negotiations on competition issues would
take place after the next Ministerial Conference on the basis of a decision
to be taken at that session on modalities of negotiations.12 But at the
subsequent WTO Ministerial Conference in Cancun, Mexico, in
September 2003, no consensus was reached on negotiations on a ‘multi-
lateral framework on competition policy’. Subsequently, the General
Council of the WTO decided, as part of the July 2004 package, that no
further work would be undertaken towards negotiations on competition
policy (nor on the issues of investment and transparency in government
procurement) in the WTO for the duration of the Doha Round.13 As a
consequence, there is currently no dedicated agreement on competition
policy in the WTO, but the subject is pertinent to a number of existing
WTO agreements.14 Minimum standards relating to specific anti-
competitive practices are, for instance, contained in GATS (Article
VIII) and in the commitments entered into by a large number of WTO
Members in the ‘Telecommunications Reference Paper’ which contains
competition safeguards and regulatory principles in this sector.

Global Institutional Design: Defining the Roles of Different
Multilateral Platforms

In several cases where internal policies have implicitly been brought into
the WTO, other multilateral platforms already existed that dealt with the
same policy type. This potentially raises issues of coherence between
WTO provisions and provisions prepared by the other platforms.15 It can
also raise issues of competency, for instance, if other treaties also make
reference to trade policies. The WTO Agreements appear not to have a
standard approach towards this issue of coherence and competency.
Instead, the relationship between the WTO and the other relevant plat-
form has been defined differently each time.

11 Competition (antitrust) policy deals with the behaviour of enterprises and, specifically,
the regulation of anti-competitive practices such as cartels, abuses of a dominant
position and anti-competitive mergers.

12 Doha Ministerial Declaration paragraph 23. 13 WT/L/579, 2 August 2004.
14 See WTO (2007) for a more extensive discussion.
15 See Chapter 9 for a discussion on institutional coherence in the context of trade

liberalisation and development.

the borders of the wto agenda 67

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.005
https://www.cambridge.org/core


Both the TRIPS and the SPS Agreements make explicit reference to the
international standard setting bodies that deal with the internal measures
relevant to the agreement. The TRIPS Agreement makes reference to the
WIPO and the SPS Agreement to the Codex Alimentarius Commission
for food safety issues, to the International Office of Epizootics – now
called the World Organisation for Animal Health (OIE) – for animal
health and zoonoses and to the Secretariat of the International Plant
Protection Convention (IPPC) for issues concerning plant health. All
four bodies existed before the WTO was created, yet the WTO
Agreements first defined the relationship between the WTO and the
relevant standard setting bodies. In other words, national negotiators
took the initiative to shape the relationship between the ‘liberalising’
institution (WTO) and the regulating institutions (WIPO, Codex
Alimentarius, OIE and IPPC) from within the liberalising institution.

With respect to sanitary and phytosanitary standards, the SPS
Agreement does this by encouraging the use of international standards
set by the three relevant bodies. Indeed, members are requested to
provide scientific justification if they want to deviate from these stand-
ards. Although the WTO and the international standard setting bodies
remain separate institutions, the reference to standard setting bodies in
WTO legal texts appears to have affected their way of working (Stewart
and Johanson 1998; Abdel Motaal 2004). In particular, it has been
pointed out that the international trade community has taken an increas-
ing interest in standard setting bodies like Codex, reflected, for instance,
by the participation of trade negotiators in Codex meetings.

One of the consequences of the reference to regulatory bodies like
Codex in the SPS Agreement is that – in the case of WTO disputes –
panels and the Appellate Body have to deal systematically with evidence
provided by, or decisions taken by, the standard setting body relevant to
the measure under dispute. Yet, the role of the standard setting bodies in
the WTO dispute settlement system is not well defined and this has
repeatedly led to complications in disputes. In particular, adjudicating
bodies appear to face difficulties when dealing with scientific evidence
related to food safety standards and with the questions that have arisen
about the possible role of scientific experts from Codex Alimentarius in
assisting WTO panels in the interpretation of scientific evidence put
forward by parties to a dispute (Jackson and Jansen 2009).

The relationship established between the WTO and the WIPO
through the TRIPS Agreement is entirely different. In the case of
TRIPS, rules on the relevant domestic policy have been set directly in
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theWTO legal texts and the enforcement of these rules rests entirely with
the WTO. In other words, negotiators decided to bring under the man-
date of the WTO an area that originally fell within the mandate of the
WIPO. Relevant legal texts that existed prior to TRIPS and that are – in
principle – administered by WIPO have been incorporated into the
TRIPS Agreement. But relevant international agreements established
after the TRIPS Agreement are not automatically incorporated into the
TRIPS Agreement, and WTO Members are under no obligation to
adhere to them. The difference between the treatment of new ‘inter-
national standards’ in SPS and in TRIPS is thus that they are auto-
matically of relevance for the SPS Agreement while this is not the case
for the TRIPS Agreement. The Preamble to the TRIPS Agreement,
however, calls for a mutually supportive relationship between the
WTO and WIPO.

The TBT Agreement is similar to the SPS Agreement in that it
encourages members to stick to international standards. Yet, no relevant
standard setting body is mentioned in TBT and in the case of disputes the
question may arise whether relevant international standards and stand-
ard setting bodies exist. It is also arguably easier to deviate from inter-
national standards under TBT as the explicit requirement to provide
scientific evidence for such deviations does not exist.

As mentioned above, the TBT Agreement may be of relevance for
environmental policies. One of the particularities of the relationship
between trade and environment is the existence of a large number of
multilateral environmental agreements (MEAs). In 2005, the United
Nations Environment Programme (UNEP) Register mentioned over
200 international treaties and other agreements on the state of the
environment.16 From the point of view of the discussion here, it is
interesting to note that some of these agreements contain explicit trade
provisions and, for instance, allow for the use of trade restrictions if
terms of the relevant MEA have not been met. This triggered renewed
interest by trade negotiators in the theme of the environment and in
particular in the legal relationship between the WTO and MEAs, as
reflected in the 2001 Doha Declaration. WTO Members are called
upon ‘to negotiate on the relationship between existing WTO rules
and specific trade obligations set out in multilateral environmental

16 United Nations Environment Programme, Register of International and Other
Agreements in the Field of the Environment, Nairobi: 2005.
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agreements (MEAs) with a view to enhancing the mutual supportiveness
of trade and environment’.17

The current situation, then, is that governments negotiate inter-
national environmental standards in multiple forums, separate frommulti-
lateral negotiations on trade cooperation. Some coordination between
the trade and environment community exists, and in negotiations in the
context of the Doha Round possible procedures for regular information
exchange between MEA Secretariats and the relevant WTO Committees
are discussed.18 But international environmental standards largely
remain the domain of MEAs.

In the field of labour standards, the WTO has one regulatory counter-
part: the International Labour Organization (ILO). The ILO was created
in 1919, long before the creation of the WTO and before GATT came
into place (1947). WTO legal texts contain no explicit reference to
international labour standards or to the ILO. But WTO negotiators
took an official position on the relationship with the ILO in the 1996
Singapore Ministerial Declaration:

We renew our commitment to the observance of internationally recognized
core labour standards. The International Labour Organization (ILO) is the
competent body to set and deal with these standards, and we affirm our
support for its work in promoting them. We believe that economic growth
and development fostered by increased trade and further trade liberaliza-
tion contribute to the promotion of these standards. We reject the use of
labour standards for protectionist purposes, and agree that the comparative
advantage of countries, particularly low-wage developing countries, must
in no way be put into question. In this regard, we note that the WTO and
ILO Secretariats will continue their existing collaboration.

This declaration, reaffirmed in Doha in 2001, emphasises the importance
which WTO Members attach to core labour standards. It also inter alia
articulates the view of Members that the ILO is the competent body to set,
deal with, and promote these standards. Yet, trade negotiators did not
create a legal link between international trade and labour rules.

With respect to MEAs, WTO Members have explicitly asked for their
relationship withWTOAgreements to be clarified. Thismay to some extent
be driven by the fact that certain MEAs make explicit reference to trade. If
this is the case, the question arises whether the June 2008 ILO Declaration
on Social Justice for a Fair Globalisation will lead to renewed interest of the

17 Doha Ministerial Declaration paragraph 31.
18 Doha Ministerial Declaration paragraph 31(ii).
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WTOMembers in further clarifying the relationship between theWTO and
the ILO as this declaration also contains explicit references to trade.

As mentioned above, the theme of competition policy was taken off the
Doha negotiation agenda following the July Decision. This decision in the
WTO has not, however, meant an end to international deliberations on
competition policy. Work has continued on a number of fronts, including
in the OECD and United Nations Conference on Trade and Development
(UNCTAD). In addition, in the run-up to the WTO Ministerial
Conference in Cancun, an ‘International Competition Network’ (ICN)
was founded on the basis of a proposal from the US. The ICN is an
informal network of antitrust agencies that is open to both developed
and developing countries. The network focuses on improving worldwide
cooperation and enhancing convergence through dialogue, and does not
exercise any rule-making or dispute settlement functions.19 Some have
interpreted the creation of the ICN as a deliberate attempt to keep the field
of competition policy out of theWTO (Bode and Budzinski 2005). Indeed,
the evolution with respect to the theme of competition policy stands in
rather stark contrast to that of intellectual property rights. While intellec-
tual property rights were brought under the umbrella of the newly created
WTO, notwithstanding the existence of a relevant international organisa-
tion, i.e., WIPO, a new international body for tackling competition policy
(ICN) was created while the matter was under negotiation at the WTO.

Factors that have Affected Agenda-Setting in the Past

Table 4.1 provides an overview of the discussion in the previous two
sections. In the first column, the different policy areas discussed in this
chapter are listed. The second column indicates in which WTO
Agreements the different policy areas are dealt with, or where trade
negotiators chose to make reference to the policy area. The third column
provides information on the approaches taken in different WTO
Agreements to guide policy makers on how to distinguish a WTO-
compatible internal measure from a WTO-incompatible one. Last but
not least, the fourth column lists international regulatory or legal coun-
terparts for the WTO on the different policy matters. From the discus-
sion in the previous sections the following tentative conclusions can be
drawn on which arguments have or have not been successful in driving
the WTO agenda and the design of WTO legal texts.

19 See ‘About the ICN’ (www.internationalcompetitionnetwork.org/index.php/en/about-icn).
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Table 4.1 Internal measures in the WTO and other multilateral platforms

Type of internal policy
Nature of reference within
WTO legal texts

Alternative criteria for
WTO consistency Relevant counterpart to WTO

Technical barriers to trade TBT Agreement Encouragement to use
international standards set by
other institutions

ISO and other international
bodies

Sanitary and phytosanitary
barriers to trade

SPS Agreement Encouragement to use
international standards set by
Codex Alimentarius, OIE or
IPPC

Codex Alimentarius, OIE and
IPPC

Intellectual property rights TRIPS Agreement TRIPS sets new multilaterally
agreed ‘standards’ within the
WTO framework

WIPO

Investment measures TRIMS Agreement A (non-exhaustive) list of WTO-
inconsistent investment
measures is contained in
agreement

Bilateral Investment Agreements
(around 3,000)

Labour related measures Singapore Declaration
GATT Article XX

– ILO

Environment References in:
• Preamble of WTO

Agreement
• GATT Article XX
• TBT Article 2.2

Environmental measures must
be ‘necessary’ to meet policy
objective

MEAs UNEP (United Nations
Environment Programme)

Government procurement Agreement on Government
Procurement (plurilateral)

Treatment of foreign suppliers,
services or products should
not be ‘less favourable’ than
the treatment of domestic
counterparts

Subsidies SCM Agreement Export subsidies are forbidden,
‘specific’ subsidies are
actionable

Internal measures related to
services

GATS Articles VI, XIV, XVI,
XVII

•No unnecessary barrier to trade
in services

• Encouragement of the use of
international standards

• Restrictions on domestic
market structure are
disciplined

Separate international
agreements at sector level, e.g.,
the Basel II framework on
financial regulation under the
auspices of the Basel
Committee on Banking
Supervision

Reference Paper on
Telecommunication

Decision on Disciplines on
Domestic Regulation in
the Accountancy Sector

Members should ‘take account’
of internationally recognised
standards of relevant
international organisations

Competition policy References to competition
policy in GATS Article VII
and Reference Paper on
Telecommunication

International Competition
Network (ICN)
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Lack of influence of concerns about ‘policy effectiveness’, ‘policy
coherence’, or ‘races to the bottom’ on the WTO agenda

Concerns about policy effectiveness have been prominent in the debate
on competition policy. Indeed, the cost of the lack of multilateral com-
petition policy enforcement has been estimated to reach billions of
dollars annually.20 Nevertheless, the area of competition policy has
been explicitly excluded from the negotiation agenda in the July
Decision. Notwithstanding the clear parallels between the economic
effects of export subsidies and those of export cartels, WTO provisions
currently do not contain explicit provisions restricting the activities of
export cartels.

Another concern about policy effectiveness refers to race-to-the-
bottom arguments or regulatory chill in national policy setting. These
concerns have been voiced most strongly in the debate on environmental
policies and labour standards. It is true that the empirical evidence on the
relevance of the two phenomena is not entirely conclusive. Nevertheless,
the issue is increasingly addressed in bilateral or regional trade agree-
ments, in which trading partners, for instance, commit not to lower
existing environmental or labour norms in order to gain competitive-
ness. Relevant provisions are also increasingly found in south–south
preferential agreements. The phenomenon is thus clearly of relevance
to trade negotiators, but has not made it into WTO legal texts. Those
texts do reflect concerns about internal measures being set too strin-
gently in order to hamper imports, as reflected in the TBT and the SPS
Agreements. Yet concerns about protection being set too low in order to
raise competitiveness are absent from the WTO legal texts, with the
notorious exception of the TRIPS Agreement.

An ambiguous attitude towards harmonisation

The non-inclusion of environment and labour on the WTO agenda has
sometimes been justified by the potential distributional implications of
such an inclusion if it involves a commitment to harmonised inter-
national environmental or labour policies. Optimal national regulation21

is, indeed, likely to depend not only on countries’ level of development, but

20 See, for details and relevant discussion, Evenett et al. (2001) and Bhattacharjea (2006).
21 The term ‘regulation’ is used here as a general term covering all non-price government

policies, including voluntary and non-voluntary product and process standards, norms
and labelling.
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also on other country-specific factors like cultural heritage, climate and
ideology (e.g., Howse, 2002). If regulation is harmonised at the inter-
national level this may reduce international transaction costs and facil-
itate trade, leading to increased gains from trade. But international
harmonisation may also create a wedge between applied and optimal
regulation, thus leading to welfare losses in some countries (Jansen,
2010). The sum of increased gains from trade plus welfare losses due to
the use of suboptimal policies may be negative.

While this argument has been used in the public and academic debate
against the inclusion of labour and environmental issues on the WTO
agenda, WTO legal texts make numerous references to other inter-
national standards. Several agreements encourage Members to use exist-
ing international standards and to participate in the elaboration of such
standards. This is, for instance, the case in the TBT Agreement and in the
Decision on Disciplines on Domestic Regulation in the Accountancy
Sector. The SPS and the TRIPS Agreements go even further. The SPS
Agreement stipulates which international standards are relevant to it by
naming the standard setting bodies. Members imposing internal meas-
ures that deviate from these international standards have to justify their
policies (on the basis of scientific evidence) if they are challenged by
another Member. The TRIPS Agreement even sets international stand-
ards, in particular with respect to the minimal duration of protection of
intellectual property rights. The stance which WTO Agreements take
towards the international harmonisation of regulatory measures is thus
ambiguous, with the agreements favouring harmonisation in some policy
areas and avoiding references to harmonisation in others.

Export interests and the anti-circumvention argument appear to
have influenced the shape of WTO agenda

Export interests seem to have had a significant influence on agenda
setting. Examples exist of export interests leading to the avoidance of
or inclusion of certain topics in WTO legal texts. An example of the
former is the labour issue. The inclusion of labour standards in the WTO
is considered to go against the export interests of developing countries,
and certain developing countries have traditionally opposed the inclu-
sion of this topic on the agenda for this reason. TRIPS and SPS are
examples of the second scenario. TRIPS was initially supported by
three US exporting industries: pharmaceuticals, recorded entertainment
and software (Ryan 1998; Maskus 2002). Their efforts were subsequently
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joined by intellectual property-producing interests in the European
Union and Japan. In the case of the SPS Agreement, the so-called
CAIRNS group of agricultural producers succeeded in ensuring that
the SPS Agreement places the burden of proof regarding scientific evi-
dence on importing – rather than exporting – countries.

The export interests around competition policy have been less well
defined, which may explain why the issue has consistently been on the
negotiation agenda but has never been included in theWTO legal texts in
the context of a separate agreement. Proponents of introducing inter-
national competition rules into the WTO initially had a predominantly
market-access driven agenda (Hoekman and Kostecki 2009). It was
argued that non-existent or poorly enforced competition laws hindered
access by allowing domestic firms to foreclose or to greatly increase the
cost of entry. Yet at the same time, large industrial countries like the EU
and the US have an interest in using competition law disciplines as an
export-promoting device and reducing the scope for conflict in the
approval of mergers between large firms. They are less interested in
subjecting the behaviour of their firms in foreign markets to inter-
national disciplines. Indeed, this may partly explain why the idea of
creating a separate network for international cooperation on competi-
tion policy matters originated in the US (Bode and Budzinski 2005).

Enforcement considerations play a role

The dispute settlement system represents one of the undeniable strengths
of the multilateral trading system. Much of the system’s reliability and
credibility depends on its capacity to resolve disputes and to enforce the
outcomes. It has been suggested that the historical effectiveness of the
GATT dispute settlement system, combined with the prospect of cross-
retaliation, were factors contributing to the attractiveness of GATT as a
venue for intellectual property rules. But it would also seem that govern-
ments have sometimes hesitated to test issues through dispute
settlement.

As mentioned above, there has also been hesitation in dealing with
process and production methods (PPMs), in particular those that do not
leave traces in trade products, i.e., so-called non-incorporated produc-
tion methods. Both dispute resolution and enforcement can be problem-
atic in these cases, because non-incorporated PPMs cannot be controlled
at the border. Inspection has to take place on production sites to find out
whether a country is committing an infringement or implementing a
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ruling. This raises issues of sovereignty (Abdel Motaal 1999), as countries
would probably have to accept international or foreign inspection teams
on their territory. It also raises questions of the capacity and mandate of
the WTO dispute settlement system as it is questionable whether the
WTO could take care of the necessary inspections itself or through
intermediaries.

Following the outcome of the US – Shrimps dispute where exporters
were required to adjust their fishing techniques to meet US norms,
exporters accepted US inspection teams to check their vessels.
Although the US – Shrimps ruling has sometimes been interpreted as a
signal that PPMs are now part of theWTO system, it is not clear whether
the resolution found for that dispute can be generalised. The answer to
the question whether labour and environmental regulation can condition
trade-related action will depend, to a significant extent, on whether the
WTO membership unanimously accepts that distinctions can be made
on the basis of criteria unrelated to products themselves and whether
acceptable and feasible approaches are developed to make such
distinctions.22

Conclusions

This chapter has sought to disentangle a range of reasons why govern-
ments might wish to inscribe new negotiating issues on theWTO agenda.
The analysis suggests a variety of motives, from protecting the value of
rights acquired through trade negotiations, carving out new market
opportunities, to seeking trade-offs across different areas of international
collaboration and guaranteeing the effectiveness of (national) policy-
making in a globalised world. An overarching theory that would provide
a framework for normative analysis of what should or should not fit
within the WTO legal structure is currently lacking, but an understand-
ing of the underlying forces propelling agenda construction is a good
place to start.

This chapter also considered different models for incorporating issues
into the agenda. Variations in institutional design have to do with the
intended reach of new disciplines, as well as with the thorny issue of forum
selection. The politics and perceived exigencies of specific situations in
past decades have shaped today’s construct of inter-governmental institu-
tions with related, sometimes overlapping and arguably even conflicting

22 See also Marceau (2008).
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mandates. Calls for more coherence in global policy-making have been
frequent in recent years and the need to rethink carefully the relationship
between global liberalisation and global regulation has become acute
during the recent global economic and financial crisis.

This chapter contributes to the debate on the global institutional
framework by describing how the relationship between the WTO and
international regulatory bodies is defined across different policy areas
and allows readers to evaluate the advantages and disadvantages of the
different approaches chosen. Again, no overarching theory exists that
would allow for conclusions on which of the approaches is preferable.
The answer to that question may also depend on the policy area con-
cerned. The approach chosen in the SPS Agreement nevertheless appears
to have the following three advantages. First, the SPS Agreement clearly
defines which regulatory bodies are relevant to it and clearly stipulates
how standards set by the international regulatory bodies are related to
trade rules set by the WTO.23 Second, this is done in such a way that new
standard setting activities also become automatically of relevance for the
SPS Agreement. Third, the competency of the different institutions
remains clearly separated and is not changed through the reference to
the standard setting bodies made in the SPS Agreement. In particular, the
WTO does not get involved in standard setting activities. The approach
chosen under the SPS Agreement nevertheless also has an important
weakness: it does not clearly define the role of the standard setting body
when it comes to disputes under WTO law. More interdisciplinary work
on effective and politically acceptable ways of defining the relationship
among regulatory bodies and the body in charge of trade rules, i.e., the
WTO, would therefore certainly be desirable.
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5

Legitimising global economic governance through
transnational parliamentarisation: how far have we

come? How much further must we go?

markus krajewski

Introduction

The debate about the legitimacy deficit of the World Trade Organization
(WTO) and of other international economic institutions forms a core
element of the legal and political discourse about global economic gov-
ernance (Esty 2002: 7; Nye 2003). Parliamentary and civil society interest
in and engagement with issues of global economic governance continue
to flourish. Questions about legitimacy and democratisation will also
remain a prominent element of the debate about the institutional struc-
ture and the reform of the decision-making processes of global economic
institutions.

This chapter aims to contribute to this debate by analysing the poten-
tial role of transnational parliamentary institutions and framing this
analysis in the wider debate about democratic legitimacy at the interna-
tional level. The chapter is organised in five main sections. The first
section identifies different usages of the key notions of legitimacy and
democracy and relates them to each other. Based on this, a framework for
the analysis of the potential of transnational parliamentarisation as a
means of reducing the democratic deficit of global economic governance
is developed. Transnational parliamentarisation is explained in the next
section, as the growing trend of parliamentary activities beyond the
nation state. This involves the proliferation of parliamentary assemblies
in various regional settings and the emergence of less formal parliamen-
tary dimensions of global economic governance. The third and fourth

I would like to thank Thomas Cottier, Manfred Elsig and Steffen Grammling for helpful
comments and suggestions.
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sections of the chapter discuss the Parliamentary Conference on the
WTO (PCWTO) and the Parliamentary Network on the World Bank
(PNoWB), as two recent examples of transnational parliamentarisation.
It is argued that the contribution of these settings to the democratisation
of global governance should be measured on the basis of their contribu-
tion to the empowerment of national parliamentarians to engage in
substantive deliberations and discourses on the key issues which are at
stake in organisations such as the WTO, the World Bank or the
International Monetary Fund (IMF). Based on this, the final section of
the chapter turns to the question of how the current system can be
improved and makes some suggestions towards this end.

A Framework of Debate: The Need for and the Lack of
Democratic Legitimacy in Global Economic Governance

A key challenge for anyone approaching the debates on the democratic
legitimacy of international law or international institutions is the vari-
ations in terminology (Howse 2003: 79). The core concepts of that
debate, legitimacy and democracy, are used in very different ways.

Legitimacy

It is generally agreed that a positive (or sociological) and a normative
approach towards legitimacy can be distinguished (Georgiev 1993: 12;
Buchanan and Keohane 2008: 25). The former addresses the question
whether a rule of international law or a decision of an international
organisation is actually observed and why this is the case, while the latter
asks which rules ought to be observed or whether an international
organisation has the right to rule. In short, normative legitimacy refers
to justification, whereas positive legitimacy concerns (factual) accept-
ance (Bodansky 1999: 601).

In international law, the positive dimension of legitimacy relates to
the question about the actual obedience of states to a rule of interna-
tional law or a decision of an international tribunal (Franck 1990: 30;
Beviglia Zampetti 2003: 107). Normative legitimacy requires that a
rule or decision meets certain widely accepted standards which are
generally assumed to be of a higher rank. The key question concerns
the sources of normative legitimacy. In general, two types of sources
can be distinguished: on the one hand, normative legitimacy can be
based on the processes, structures or institutional frameworks of
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how a rule is created or how a decision is made. On the other hand,
normative legitimacy can be based on the substantive results of a rule
or decision (Herwig and Hüller 2008: 232). In the terms of Fritz
Scharpf, these different dimensions refer to input and output legiti-
macy, respectively (Keohane and Nye 2001: 282; Scharpf 2003; Elsig
2007: 81).

Traditionally, the input dimension of the legitimacy of international
law and international institutions concerns the consent of sovereign
states which are parties to an agreement or members of an organisation
(Wolfrum 2008: 6). Contemporary approaches reach beyond the mere
consent of states and stress the importance of procedural fairness, trans-
parency and of a representative and open decision-making process. The
requirement that decisions meet standards of democratic legitimacy
can also be seen as an element of input legitimacy (Cottier 2009: 17).
Whether or not an international rule or institution such as the WTO is
perceived as legitimate depends therefore on the standards that are used.
Under a traditional model which ‘only’ requires the formal consent of the
states, the WTO and other global economic institutions can be seen as an
organisation without a legitimacy problem (Bacchus 2004: 668).
However, if one applies other and more advanced models of input
legitimacy, questions arise.

Aspects of output legitimacy concern the effectiveness of the rule or
organisation in achieving its goals and in contributing to the achieve-
ment of specific policy objectives. More generally, output legitimacy will
be measured based on production of global public goods such as inter-
national peace, protection of human rights, sustainable development, the
fair distribution of economic growth, or trade liberalisation. Again,
whether or not the WTO can be seen as legitimate from this perspective
depends on the standards applied. If the only relevant public good for
the WTO is trade liberalisation,1 in particular, the gradual reduction of
tariffs and the avoidance of overt discrimination, the WTO could be
ranked relatively high on the legitimacy scale.2 Yet, if one asks for a
measure of the contribution of the WTO towards raising standards of
living, full employment, sustainable development or ensuring that devel-
oping countries secure a share in the growth in international trade

1 There is a debate on whether trade liberalisation qualifies as a global public good, see
Mendoza (2003).

2 This coincides with the notion of ‘embedded liberalism’ which was the basis of the
legitimacy of the trading system in the early days, see Howse and Nicolaïdis (2003: 76).
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commensurate with the needs of their economic development,3 a num-
ber of other aspects will have to be considered.

Democracy

While the two notions of legitimacy (empirical and sociological) and the
two dimensions of normative legitimacy (input and output) seem to be
relatively uncontroversial, the term and the idea of democracy remain
much more contested (Howse 2003: 79; Chimni 2006: 13). It would be
impossible to trace all meanings of the term in the debate about the
legitimacy of international law (Marks 2001). Instead I will sketch out a
few aspects which are relevant for the purposes of this chapter.

As pointed out above, the traditional approach towards input legiti-
macy of international law merely requires the consent of the states and
does not consider the democratic legitimacy of international institutions
to be necessary. However, the majority of commentators do not seem to
share this view. The predominant view seems to be that international
organisations can and must be legitimised from a democratic perspective
and that this requires reforms of the current system of global governance
(Zweifel 2006: 13).

For present purposes, three general approaches to the notion of
democracy can be distinguished. A traditional school of thought restricts
the use of the term democracy to a political system established at the
level of the nation state. At least implicitly, this approach is based on the
assumption that democracy requires a demos, a predefined group of
people, which governs itself and which is presumed to exist only at the
nation state level (von Bogdandy 2004: 897). The source of political
power is the popular vote. Decision-making takes place in parliaments
and is based on majority voting. Governmental power is either derived
from a parliamentary vote or a direct election of the president. The
democratic legitimacy of an international organisation or of interna-
tional law according to this approach rests on the link between decisions
taken at the international level and the popular will as expressed in the
general election. This link is based on two elements: the personal legiti-
macy which each negotiator or diplomat receives through a chain of
decisions which can ultimately be traced back to a parliamentary deci-
sion (legitimacy chain) (von Bogdandy 2004: 902) and the approval of
any international agreement by parliament (parliamentary consent)

3 These objectives are mentioned in the preamble of the Marrakesh Agreement.
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(Petersmann 1996/1997: 433). The level of democratic legitimacy
according to this approach therefore depends on the extent to which
the will of the people is reflected in the acts of an international organ-
isation or an international agreement.

The classical approach of national democracy can be contrasted
with a cosmopolitan understanding of the term. Cosmopolitan democ-
racy does not restrict the notion of democracy to the self-government
of a national demos. Instead, this approach assumes that democratic
decision-making can transcend national borders and can also be exer-
cised in transnational constellations. However, cosmopolitan democracy
requires forms and methods different from those at the national level
(Held 1995: 210). Cosmopolitan democracy refers to a multilevel system
of governance comprising democratic nation states and democratic
elements at the regional and international level, including inter alia
parliamentary assemblies for international organisations or transna-
tional referenda.

Both approaches put an emphasis on formal rules of representation
and decision-making. Many authors, in particular in the social sciences,
argue that these forms must be supplemented by elements of deliberative
democracy (Verweij and Josling 2003: 10; Nanz 2006: 73). Based on the
theory of communicative action and rational discourse proposed by
Jürgen Habermas, deliberative democracy refers to decision-making by
the exchange of arguments aiming at a reasoned consensus (arguing).
Deliberative decision-making is contrasted with decision-making based
on the exchange of commitments aiming at a compromise that benefits
all (bargaining). The differentiation between arguing and bargaining and
its implication for the democratic legitimacy of a decision-making pro-
cess is particularly relevant for international organisations, which often
include both forms of decision-making. Advocates of deliberative
democracy at the international level highlight the institutional require-
ments for deliberation in an international organisation, such as trans-
parency and inclusiveness of the process, and the requirement to state
the reason for a decision. This is where democratic legitimacy and other
forms of input legitimacy meet and reinforce each other.

The democratic deficit of the WTO

Based on the different aspects of global democratic governance it seems
possible to identify three elements of a democratic legitimacy gap in the
decision-making of the WTO.
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The first concerns the accountability of the relevant actors at the
WTO. Individual decision-makers (government representatives and
WTO officials) have to be held accountable to the articulated will of
the peoples of the WTO Members. As mentioned above, the vehicle of
this accountability is the legitimacy chain. However, in international
organisations, in particular in theWTO and in the international financial
institutions, the chain becomes so long that it is questionable whether the
actors are de facto still accountable to a domestic constituency.

A second element concerns the lack of parliamentary control and
participation in the decisions of the WTO. Parliamentary participation
in multilateral trade negotiations has traditionally been very weak, with
the notable exception of the US Congress (Shaffer 2004: 635). National
parliaments are mostly faced with the negotiations only after they are
finished. The results are presented to them as a fait accompli (Beviglia
Zampetti 2003: 105). It is well known that many national parliaments
were not able or not willing to invest much time in the study and
discussion of the Uruguay Round Agreements before they agreed to the
package of treaties.4 Parliaments also had little choice – again with the
exception of the US Congress – but to agree to the Uruguay Round
Agreements if they did not want their country to be left outside the
new international trade system.

Thirdly, decision-making at the WTO often does not meet the cri-
terion of a rational discourse and deliberation defined as a process of
exchanging arguments in order to convince each other. While the
decision-making process in the committees and councils of the WTO
regarding technical and organisational matters meets these standards
to a certain degree, the decision-making process in multilateral trade
negotiations is usually based on bargaining rather than arguing
(Chimni 2006: 5). Negotiators do not reach solutions and compromises
by trying to convince each other of what is the best solution by rational
arguments. Rather, a negotiator must have enough concessions to offer
in some areas without granting too many concessions in key areas in
order to receive concessions from her or his negotiating partners. WTO
negotiators seek ‘package deals’, which combine different interests,
but do not integrate them into a common framework. The principle of
‘do ut des’ is a principle of contract-making but not of deliberation
and rational discourse.

4 See the different country reports on parliamentary ratification of the Uruguay Round
agreements in Jackson and Sykes (1997).

legitimising global economic governance 87

D7B C 8 C7 4 7 D :DD C  5 4B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 676 8B :DD C  5 4B 697 B9 5 B7 4B 697 2 7BC D 0 / D C 4 75D D D:7 4B 697 B7

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.006
https://www.cambridge.org/core


Legitimisation Through Parliamentarisation

If one agrees that the three elements of the democratic deficit of the
WTO are problematic, legitimisation through an increased or even
different role of national parliaments may be an option. A number
of proposals which could address the problems just mentioned
have been discussed in the literature. In as far as they involve the
development of parliamentary settings or institutions beyond the
nation state, they can be referred to as elements of ‘transnational
parliamentarisation’.

The highest level of democratic legitimacy could be achieved through
the establishment of a parliament of an international or transnational
organisation, which consists of democratically elected members and
which has substantial influence on the law-making and the budget of
the respective organisation. It is well known that currently only the
European Parliament meets these standards.

Another instrument of transnational parliamentarisation is the estab-
lishment of a parliamentary assembly to an international organisation.
Parliamentary assemblies are formal organs of an international organ-
isation. They predominantly serve as institutions for transnational
deliberation and have typically no formal or decisive power to par-
ticipate in the decision-making process. International practice shows a
great variety of parliamentary assemblies associated with different
organisations. So far the practice of parliamentary assemblies is
restricted to regional organisations. Parliamentary assemblies exist,
however, with regional organisations on all continents. There is con-
siderable variation of parliamentary assemblies in the contemporary
international system. For example, some parliamentary assemblies
exist at the level of international organisations with a specialised man-
date, such as the North Atlantic Treaty Organization (NATO) or the
Organization for Security and Co-operation in Europe (OSCE). Other
assemblies are associated with regional (economic) integration organ-
isations, such as MERCOSUR or the Andean Community. Yet others
serve as the parliamentary branch of general organisations at the con-
tinental level, such as the Pan-African Parliament or the Parliamentary
Assembly of the Council of Europe. Furthermore, parliamentary assem-
blies differ in their size. Some are relatively large, such as the
Parliamentary Assembly of the OSCE, which has 320 members. At the
other end of the spectrum, the Andean Parliament has only 25 mem-
bers. Lastly, the selection of these members also differs. In most cases,
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the members of parliamentary assemblies are selected by the national
parliaments and are usually also members of that parliament. In some
cases members can also be selected by direct vote. For example the
Andean Parliament will be directly elected after the Ratification of
Additional Protocol of 1997.

In the context of the debates about the democratic legitimacy of the
WTO, some academic commentators (Cottier 1998: 58; Cabrera 2007:
233) and civil society groups (Gerster 1998: 5; Buck et al. 1999: 21; Watt
2001: 14) have discussed the potential of a Parliamentary Assembly of the
WTO. The European Parliament has repeatedly called for the establish-
ment of a Parliamentary Assembly of the WTO in order to reduce the
democratic deficit of the organisation (European Parliament 1998,
2008).5 If modelled on the basis of existing examples, the establishment
of a parliamentary assembly for the WTO would require a change of the
constitutional framework of the WTO, in particular the Marrakesh
Agreement Establishing the WTO. The idea of such an assembly was
met with opposition within the WTO membership and also within the
epistemic community, as demonstrated by the rejection of the idea in
the Sutherland Report (Sutherland et al. 2004: 45).6 As there is no con-
sensus on this issue among the WTO Members and it seems unlikely
that this will change in the foreseeable future, the establishment of a
Parliamentary Assembly at the WTO level does not seem a realistic
option. It should also be remembered that there is as yet no global or
multilateral organisation with a parliamentary assembly. This also indi-
cates that the time for parliamentary assemblies at the global level has not
yet come.

As an alternative to formal parliamentary assemblies, parliamentar-
ians from different national parliaments can also form transnational
networks on specific issues and topics (Charnovitz 2002). The following
two sections will discuss the Parliamentary Conference on the WTO
(PCWTO) and the Parliamentary Network on the World Bank
(PNoWB) as two examples which are of particular interest for an
increased parliamentarisation of global economic governance.

5 The resolution ‘stresses the need to create a WTO parliamentary assembly with con-
sultative powers, given the WTO’s lack of democratic accountability and legitimacy, and
welcomes any reform that will strengthen the association of parliamentarians with the
WTO’ (European Parliament 2008: 80).

6 Note that the Report of the Warwick Commission (2007) does not mention the parlia-
mentary dimension of the WTO at all.
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The Parliamentary Conference on the WTO (PCWTO)

The Parliamentary Conference on the WTO is a unique international
institution.7 It is jointly organised by the Inter-Parliamentary Union
(IPU), an international organisation comprising 153 national parlia-
ments, and the European Parliament. The sessions of the PCWTO take
place roughly once a year. If there is a WTO Ministerial Conference, the
PCWTO often meets at the same location and time.

Historical development and legal basis

As mentioned in the previous section, the idea of a parliamentary
dimension to theWTOwas first articulated in the late 1990s by proposals
to establish a Parliamentary Assembly of the WTO. It gained promi-
nence in the run-up to the Seattle Ministerial Conference (Mann 2004).8

At this conference, a first ad hoc meeting of parliamentarians took place
at the initiative of Senator Bill Roth and MEP Carlos Westendorp. After
the Seattle Ministerial Conference, the IPU and the European Parliament
took the initiative. Following meetings of parliamentarians on WTO
issues in 2001, both organisations hosted a parliamentarians’ meeting
during the DohaMinisterial Conference in 2001. Following this meeting,
a steering group of the two institutions was created which staged the first
parliamentary conference on theWTO in Geneva in February 2003. This
conference decided to meet on a regular basis and on the occasions of
WTO Ministerial Conferences.9 This conference also decided to call its
meetings Parliamentary Conferences on theWTO. Since its first meeting the
PCWTO has now held five further sessions in Cancun (September 2003),
Hong Kong (December 2005), Brussels (November 2004) and Geneva
(December 2006 and September 2008). No annual session was held in 2007
in light of the lack of progress of the Doha Development Agenda (DDA).
There was also no meeting at the Geneva Ministerial Conference in 2009.

7 Information on the PCWTO can be found on a special web page of the European
Parliament, www.europarl.europa.eu/intcoop/conference_wto/default_en.htm and on
the special web pages of the Inter-Parliamentary Union, www.ipu.org/splz-e/trade08.
htm, accessed on 15 April 2010.

8 For a longer description of the historical development of the PCWTO see Charnovitz
(2002) and Steger (2009).

9 Parliamentary Conference on the WTO, Final Declaration, adopted by consensus on
18 February 2003, available at www.ipu.org/splz-e/trade03/declaration.pdf, accessed on
15 April 2010.
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The sessions of the PCWTO are jointly organised by the IPU and the
European Parliament. The legal basis of the PCWTO is therefore an
agreement between these two organisations. The legal character of that
agreement is difficult to determine. Since the IPU is an international
organisation (see Article 1 of its Statutes) it is partially a subject of
international law. The EU – of which the European Parliament is an
organ – is also a subject of international law. Hence, the agreement to
establish the PCWTO can be considered as part of international law.

In addition to the agreement between the two sponsoring institutions,
the PCWTO has adopted Rules of Procedure which can be seen as the
equivalent of a constituting charter. The most recent version of these
Rules of Procedure dates from 2008.10 The preamble to these Rules
solemnly declares ‘the days when trade policy was the exclusive domain
of the executive branch’ to be over. The preamble further states that the
Inter-Parliamentary Union and the European Parliament ‘are therefore
jointly organising a Parliamentary Conference on the WTO that will
meet at least once a year and on the occasion of WTO Ministerial
Conferences’.

Objectives and functions

The objectives of the PCWTO are stated in Article 1 of its Rules of
Procedure. The PCWTO defines itself as ‘a forum for the exchange
of opinions, information and experience, as well as for the promotion
of common action on topics related to the role of parliaments and the
organisation of parliamentary functions in the area of international trade
issues’. Furthermore, the PCWTO wants to ‘provide a parliamentary
dimension to the WTO by overseeing WTO activities and promoting
their effectiveness and fairness . . . promoting the transparency of WTO
procedures and improving the dialogue between governments, parlia-
ments and civil society, and building capacity in parliaments in matters
of international trade and exerting influence on the direction of discus-
sions within the WTO’.

Based on this, three main functions of the PCWTO can be identified.
First and foremost, the PCWTO serves as a forum for sharing infor-
mation and exchange of opinions on trade issues for parliamentarians.
Building on this, the second function of the PCWTO is to enhance the

10 The Rules of Procedure are available at www.ipu.org/splz-e/trade08/rules.htm, accessed
on 15 April 2010.
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debate in national parliaments and to assist national parliaments in their
attempts to control and influence the trade policy of their government.
The main instrument of this is the exposure of parliamentarians to
pertinent debates on trade issues and the dissemination of these debates
to the national parliaments. Thirdly, the PCWTO claims that it also
wants to ‘oversee’ WTO activities and influence the WTO in order to
promote fairness, effectiveness and transparency. This is the most
demanding objective, but it is questionable whether the PCWTO will
be able to meet it.

The PCWTO constituted itself as an institution which generally sup-
ports the aims and objectives of theWTO. In fact, Article 1.2 of the Rules
of Procedure explicitly states that the PCWTO ‘seeks to promote free and
fair trade that benefits people everywhere’. It should not be surprising
that an institution which associates itself with the WTO generally sup-
ports the goals of that organisation. However, this objective should not
be interpreted in such a way as to mean that national parliaments cannot
send delegates who are fundamentally critical or even openly opposed to
the WTO and to trade liberalisation in general. It would undermine the
representative basis of the PCWTO if its policy goals could be used to
exclude certain parliamentarians based on their political views and
would defeat the very purpose of the PCWTO.

Structure and decision-making

According to Article 2.1 of the Rules of Procedure of the PCWTO,
participants in the PCWTO are delegations designated by parliaments
of sovereign states that are members of the WTO, delegations designated
by IPU member parliaments from countries that are not represented
in the WTO and delegations from the European Parliament, the
Parliamentary Assembly of the Council of Europe, the Commonwealth
Parliamentary Association and the Assemblée parlementaire de la
Francophonie. The parliamentarians attending the PCWTO therefore
represent their parliaments. They are neither official representatives of
their home countries nor do they act in a personal capacity.

There is no fixed number of parliamentary delegations which can
attend the meeting. If delegations from all parliaments of WTO Members
which are sovereign states and of all IPU member states which are not
members of the WTO were to attend the meeting, there would be more
than 170 delegations from national parliaments. Of these, only eighty-
nine national parliaments were represented at the 2008 session. This was
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already an exceptionally high number as earlier sessions were attended
by fewer than eighty delegations. The geographical distribution of the
participating delegations seems relatively wide, but they are not uni-
formly distributed. The majority of delegations come from Europe and
Africa and smaller numbers from Asia and the Americas.

It should also be noted that the United States Congress does not send a
delegation to participate in the meetings of the PCWTO. The absence of
parliamentarians from the United States is noteworthy because the first
meeting of parliamentarians in Seattle took place partly at the initiative of
US legislators. However, parliamentarians from the United States did not
participate in the preparation of the PCWTO (Mann 2004: 663) and have
not joined since then (Shaffer 2004: 642). The reason for the reluctance of
members of the US Congress to participate in the PCWTO is a generally
unfavourable attitude towards the activities of the IPU (Shaffer 2004: 643).
In addition, as Greg Shaffer has shown, US parliamentarians tend to feel
more comfortable with the control of the government at the domestic level,
whereas European parliamentarians have greater sympathy for parliamen-
tary control (also) at the international level (Shaffer 2004: 635).

The size of the delegations varies and there is no clear link to either
the size of the population or to the importance of the country concerned
in international trade relations. Most delegations comprise members of
the national parliaments. If there are two parliamentary chambers, often
both are represented. The list of participants does not reveal any party
affiliation. It is hence not possible to determine whether the delegation
includes ruling and opposition parties. In many cases, however, this
seems to be the case (e.g., France and Germany). Furthermore, it can
be assumed that the members of the delegations usually include those
parliamentarians who also deal with trade issues in their home parlia-
ment. This seems to be a necessary prerequisite for the PCWTO’s
function of facilitating dialogue and exchange of ideas on trade issues
and disseminating this debate into the work of the parliaments.

The presidency of the PCWTO is held jointly by the President of
the Inter-Parliamentary Union and the President of the European
Parliament or their substitutes as stated in Article 3 of the Rules of
Procedure. The main executive committee is the Steering Committee,
which is responsible for all organisational matters. According to Article
4.1 of the Rules of Procedure, the Steering Committee consists of rep-
resentatives of national parliaments, of the IPU and the EP as co-organisers
of the PCWTO, of other selected regional and international parliamen-
tary institutions and of the WTO Secretariat. The Steering Committee
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currently comprises representatives from twenty-three national parlia-
ments (including a vacant US seat) and representatives of the
Commonwealth Parliamentary Association and the Parliamentary
Assembly of the Council of Europe in addition to the members ex officio
from the IPU, the EP and the WTO.

A few other points are worth mentioning: the composition of the
PCWTO and the composition of each delegation varies from session to
session. Not all parliaments are represented at every session and the
delegations often include different members. While a change in the
composition of the parliamentarians increases the number of members
of a national parliament who are exposed to trade issues, it also makes a
real discourse on trade issues more difficult.

It is also noteworthy that a number of delegations to the PCWTO
also included members of the diplomatic mission of the country. This
practice is questionable because it may undermine the institutional
separation of parliament from government, which is a prerequisite for
independent control of the government by parliament as part of a system
of ‘checks and balances’. The practice is also remarkable since govern-
ments are accepted as observers to the PCWTO and most governments
which have participated as observers sent delegates from their missions.

Finally, it is interesting to note that participants and observers have the
same speaking rights in the plenary sessions of the PCWTO (Article 6.1
of the Rules of Procedure). No priority is given to parliamentarians.
However, only participants have the right to adopt the final declaration
(Article 6.3 of the Rules of Procedure). The final declaration is adopted
by consensus. There are no formal votes since there is no formal selection
mechanism for the delegates and the number of the delegations is also
not fixed.

Content of meetings and outcome

The sessions of the PCWTO usually last two days and involve only
plenary meetings, with the exception of the meetings of the Steering
Committee. Apart from opening and closing ceremonies, the adoption of
the agenda and the final declaration, which is prepared by the Steering
Committee, there are three types of debates on substantive issues. The
first type concerns debates on – usually current – trade topics based on
reports prepared by special rapporteurs from parliaments represented in
the PCWTO. For example, the 2008 PCWTO held sessions on ‘Looking
beyond Doha’ and ‘Can international trade help mitigate climate
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change?’, based on reports by parliamentarians from the EP, South
Africa and Thailand.11 These reports were first discussed by commen-
tators which included parliamentarians and trade officials or other experts
and then the floor was opened to all members of the PCWTO. This type
of debate is modelled on common parliamentarian practice. The second
type is called ‘Interactive panel discussion’. Here, formal presentations
are given by experts from parliaments, the WTO, other international
organisations, academia, business or civil society. The 2008 PCWTO
included panel discussions on ‘Defusing the threat of conflicts over
food and energy through trade’ and on ‘Trade in the era of digital
revolution’. This type of debate resembles political or academic confer-
ences. Its main function seems to be informative. The third type of debate
concerns meetings with WTO officials and trade negotiators, sometimes
called ‘hearing’, sometimes ‘dialogue’. The purpose of these sessions is
also geared towards information and exchange of views. In addition, they
may also be used to influence trade officials and to scrutinise their
activities. These debates partly take the form of question and answer
sessions and therefore seem to be modelled on question time sessions
with government representatives in national parliaments.

There is no formal record of the debates at the PCWTO. For the 2008
session, the IPU and the EP produced a brochure which includes the
speeches and presentations and excerpts from the debates.12 Assuming
that these excerpts are representative, they show that most parliamen-
tarians joining the debate share a genuine concern about the future of the
world trading system and its impact on developmental, environmental
and social issues. It should not be surprising that the level of knowledge
of detailed trade issues is diverse. Some parliamentarians seem to follow
the negotiations at the WTO and the current debates on trade issues very
closely, while others seem to have only a very general and sometimes
even vague idea of what the WTO actually does.

The contributions to the debates on the thematic issues are also very
diverse in their level of knowledge about these issues. In the debates there
are relatively few political controversies. Sometimes there are critical
remarks directed towards governments or trade negotiators in general.

11 Programme of the Annual 2008 Session of the Parliamentary Conference on the WTO,
available at www.ipu.org/splz-e/trade08/programme.pdf, accessed on 15 April 2010.

12 Annual session of the Parliamentary Conference on the WTO Geneva, 11–12 September
2008, available at www.europarl.europa.eu/intcoop/conference_wto/2008_geneve/
brochure2008_en.pdf, accessed on 15 April 2010.
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Every now and then a delegate defends the position of his or her own
country. If something like a debate takes place, it often concerns general,
and known, controversies between developing and developed countries.
However, there seems to be little debate between the delegations.

At the end of each session a final declaration is adopted by consensus.
The draft of this declaration is usually prepared by the Steering
Committee. Apparently there is hardly any time to discuss this draft at
any length. This may explain why the final declarations are usually very
broad and contain no specific political recommendations or demands.
For example, the 2008 declaration contains general statements about the
desirability of a conclusion of the Doha negotiations, the need to take the
interests of developing countries into account and a self-imposed obli-
gation to increase parliamentary scrutiny in trade matters.13

A more concrete outcome of the 2008 session of the PCWTO is a set of
guidelines for relations between governments and parliaments on inter-
national trade issues.14 In this document the PCWTO stresses that
quantity and quality of information to the parliament, the timing of
the information exchange, and the opportunities of the parliament to
use this information are key elements in increasing the influence of a
parliament on trade policy. Based on these three elements, the PCWTO
has developed specific guidelines. These include inter alia the production
of information on trade issues as soon as it becomes available, the
preparation of easily accessible material on draft trade agreements,
opportunities for meetings with Ministers in the parliamentary commit-
tees in advance of international trade meetings, information about the
positions of the government and other WTOMembers and the inclusion
of members of parliament in their country’s delegations to international
trade events including WTO Ministerial Conferences.

The PCWTO’s contribution to democratic legitimacy of the WTO

When assessing the PCWTO’s contribution to democratic legitimacy,
the uniqueness of the institution and the pragmatic approach of its
organisers must be appreciated. Furthermore, it should be noted that

13 Outcome document, adopted by consensus on 12 September 2009, available at www.ipu.
org/splz-e/trade08/declaration.pdf, accessed on 15 April 2010.

14 Guidelines for relations between governments and parliaments on international trade
issues, adopted by consensus on 12 September 2009, available at www.ipu.org/splz-e/
trade08/guidelines.pdf, accessed on 15 April 2010.
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there is no template at the global level for a parliamentary gathering.
Nevertheless, it should be understood that the PCWTO is not a perma-
nent body and not part of the institutional design of the WTO like a
parliamentary assembly. Hence, the PCWTO cannot exercise any con-
trol or scrutiny over the WTO as an organisation. PCWTO members
can only exercise scrutiny over their own governments and delegations
at the WTO. The PCWTO does not add an additional layer of parlia-
mentary control to the control exercised by national parliaments. This
is a consequence of the legal status of the PCWTO and the lack of
consensus among WTO Members on the necessity to include a formal
parliamentary dimension in the WTO system. Nevertheless, it is possible
that the PCWTO is an intermediate step on the road towards a perma-
nent parliamentary assembly. In fact, the European Parliament stressed
in a recent resolution that ‘until the WTO assumes this responsibility
[i.e., to establish formal links with parliamentarians], the parliamentary
dimension to the WTO will be granted by the Parliamentary Conference
on the WTO jointly co-organised by the European Parliament and
the IPU’.15

If measured against the establishment of a parliamentary assembly
as the ultimate goal, the PCWTO can be seen as deficient, because it
has no formal right to input to or control of WTO activities. Yet, if
measured by its own standards, the picture becomes more nuanced. The
PCWTO’s main objective is to inform national parliamentarians on
pertinent and controversial issues on the international trade agenda
and to allow them to ask questions and voice concern to WTO trade
officials. This enhances the capacities of parliamentarians to scrutinise
and control the trade policy of their own governments. The PCWTO also
serves as a forum for the exchange of views and ideas which may give
parliamentarians a better understanding of the relevant issues and an
opportunity to develop or reflect on their own position regarding trade
policy matters (Steger 2009: 27). It should, however, be noted that the
PCWTO only serves this function in the context of its meetings. The
PCWTO does not facilitate an ongoing exchange of information and
ideas. This seriously diminishes the function of the PCWTO in support-
ing parliamentarians in their daily work. In addition, the changing
membership of the PCWTO undermines its capacity to contribute to
continuing debates.

15 See European Parliament (2008: para. 20).
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The PCWTO also produced a tool which supports parliamentarians in
their efforts to control the trade policy of their governments by suggest-
ing guidelines regarding the relationship between parliamentarians and
governments. In this respect the PCWTO therefore supports a position
which seems to be followed in particular in the US regarding the control
of trade policy (Shaffer 2004: 647). In light of this, it is somewhat ironic
that the US Senate is not represented in the PCWTO.

It is still unclear to what extent the PCWTO functions as a forum for
deliberation. Since there are no formal records of the debates and the
final declarations are not voted on, it is difficult to determine whether
the PCWTO fulfils a deliberative function for a global discourse. If the
excerpts of the debate which were published in the 2008 brochure can be
used as an indication of the debates in general, it seems clear that the
members of the PCWTO are not interested in debating the subjects in an
adversarial manner. Hence, the debates in the PCWTO cannot be seen as
a mirror of the global discourse about trade matters in all its varieties.
There are no formal or institutional reasons why this could not be
changed. The PCWTO is not part of the WTO system. Its members
can therefore also voice opinions which are fundamentally opposed to
the WTO. In addition, members of the PCWTO are not prevented from
debating and disagreeing with each other. While it is understandable that
the PCWTO as a still young and relatively weak institution aims at unity
in order to make itself heard vis-à-vis governments and the WTO, the
deliberative function of a parliamentary setting depends on the quality
and breadth of its debates.

In short, the PCWTO contributes to an increase of democratic legiti-
macy as long as it enables parliamentarians to better control and scruti-
nise the trade policy of their own governments. However, the PCWTO
cannot contribute to the control of the WTO in general, because it is
construed as a common initiative of the EP and the ITU and maintains
no institutional links with theWTO.Whether the PCWTO can serve as a
forum which reflects the global discourse on trade remains to be seen. So
far, the debates have not been recorded and little has been reported about
the PCWTO sessions in the press. This could, however, change in the
coming sessions of the PCWTO.

The Parliamentary Network on the World Bank (PNoWB)

The Parliamentary Network on the World Bank (PNoWB) comprises
parliamentarians from around the globe with a special interest in the
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policies of the World Bank and issues of development.16 The PNoWB
meets once a year in plenary sessions to discuss issues which are on the
agenda of the World Bank (and to a lesser extent of the IMF) and to
debate with senior Bank and Fund officials.

Historical development and legal basis

The history of the PNoWB began in May 2000 at the first World Bank
conference with parliamentarians organised by the European Vice
Presidency of the World Bank.17 Following this meeting, a group of
parliamentarians who were interested in pursuing the dialogue on a
regular basis launched the initiative to form a parliamentary network
on World Bank issues. At the second World Bank conference with
parliamentarians in January 2001, parliamentarians elected a Steering
Committee which was entrusted with the task of running the initiative
during the next two years. Parliamentarians assembled at the third
World Bank conference with parliamentarians, in May 2002, called for
a continuation and formalisation of the initiative. In February 2003, the
Steering Committee adopted the Articles of Association, which trans-
formed the PNoWB from a loose network of parliamentarians to an
independent non-profit association. With the exception of 2006, the
PNoWB has met every year for an annual conference.

The structure and the work of the PNoWB is governed by its Articles
of Association of 7 February 2003 and By-Laws of 10 February 2004.18

These documents contain provisions which are typical of a private,
non-profit association. The association is formed in accordance with
French law. Membership of the PNoWB is open to parliamentarians of
member countries of the World Bank. The definition of parliamentar-
ians also includes Members of the European Parliament who play an
active role in the PNoWB. Currently, the PNoWB includes more than
1,100 parliamentarians from 110 countries. Members of the PNoWB
join this institution in a personal capacity. They represent themselves
(and politically their constituency) but, unlike the PCWTO or parlia-
mentary assemblies, they do not represent their parliaments let alone

16 General information on the PNoWB can be obtained from its web page at www.pnowb.
org.

17 See ‘PNoWB history’ available at www.pnowb.org/admindb/docs/PNoWB%20History.
doc, accessed on 15 April 2010.

18 The Articles of Association and the By-Laws are available at www.pnowb.org/
contentm_1_1, accessed on 15 April 2010.
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their countries. The PNoWB is also neither institutionally linked with
any transnational parliamentary setting nor with the World Bank or
any other international institution. Due to its legal status as an inde-
pendent association, the PNoWB can maintain a critical distance from
the World Bank and its activities. In the words of a former Chair of the
PNoWB, Bert Koenders: ‘we’re not fans of the World Bank. We’re
critics when necessary, supporters when necessary.’19

Objectives and functions

Following its Articles of Association, the PNoWB has five objectives.
They comprise: accountability, i.e., the facilitation and encouragement of
a direct dialogue between parliamentarians and multilateral develop-
ment institutions in order to promote greater transparency of the policies
and practices, in particular of the World Bank; advocacy, i.e., providing
its members with a platform for coordinated parliamentary advocacy on
international development issues; networking, i.e., the encouragement of
concerted action, early debate and exchange of information; partner-
ships, i.e., taking initiatives to cooperate further and encourage partner-
ships among parliamentarians and policy makers, the academic
community, the business sector and non-governmental organisations
on development issues; and progress review, i.e., the promotion of the
development of parliamentary mechanisms and practices for the effec-
tive democratic control of development assistance in all its phases.

Apart from its meetings at the global and regional levels, which will be
described in the next section, the PNoWB supports its members through
various information-sharing channels, such as an e-mail newsletter and
the production of information material. For example, the PNoWB and
the World Bank have jointly developed a handbook to provide an over-
view of the Bank’s governance structure, policies, evaluation and review
mechanisms.

Structure and institutional setting

The main event of the PNoWB is its annual conference which seeks to
engage parliamentarians in debates about issues of development and
global governance and, according to the PNoWB’s own view, to ‘help

19 Cited in ‘PNoWB at a glance’ available at www.pnowb.org/content_20_1, accessed on 15
April 2010.
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strengthen the accountability and transparency of international finan-
cial institutions by providing a platform for dialogue’. This statement
in itself is interesting, because it seems to be based on the perception
that accountability can be achieved through dialogue rather than
through control and critique. The annual conference is attended by
some 150 to 200 members of the PNoWB. Additionally, officials
from the World Bank, the IMF and multilateral development agencies,
as well as representatives from parliamentary organisations, develop-
ment non-governmental organisations (NGOs) and civil society attend
the meeting. The Eighth Annual Conference was attended by 150
parliamentarians from 85 countries.20 Unlike the PCWTO, no govern-
ment delegations are present at the annual meetings of the PNoWB.
However, similar to the PCWTO, the annual meetings of the PNoWB do
not seem to be attended by members from the US Congress. The annual
conferences of the PNoWB are held in different countries and are usually
sponsored by the host country and parliament. With the exception of a
meeting in Cape Town in 2007, all annual conferences so far have been
held in Europe.

At the Eighth Annual Conference of the PNoWB, members met in
plenary meetings and in parallel workshop sessions.21 The workshops
addressed pertinent issues regarding development and the activities of
the World Bank, such as micro-finance, food security, climate change
and regional integration in Africa, and issues of special parliamentary
interest such as strengthening the capacity of parliaments and the role of
parliaments in promoting investment in extractive industries. These
sessions included presentations by an expert panel and discussions. In
its plenary sessions, the PNoWB also discussed topical issues based on
presentations, but these were more focused on the work of the World
Bank itself and also included a question and answer session with World
Bank President, Robert Zoellick. Unlike the PCWTO the PNoWB does
not adopt a final declaration. In general, it seems that the PNoWB’s
annual sessions focus mostly on information exchange and general
debates and less on attempts to directly influence the World Bank or
member governments.

20 Parliamentary Network on the World Bank, Annual Conference 2008 Paris, Conference
Report, available at www.pnowb.org/admindb/docs/Conference_Report_April_8_
2009_WEB_version.pdf, accessed on 15 April 2010.

21 Ibid.
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It is noteworthy that the PNoWB has developed an institutional
structure below the level of its annual conferences. Members can asso-
ciate themselves on a geographical and/or special-interest basis. The
geographical substructure of the PNoWB is called a PNoWB chapter
and brings together a group of parliamentarians on a country or regional
basis. PNoWB maintains national chapters in India and Japan and
regional chapters for East Africa, the Middle East and North Africa,
West Africa, the Balkans and for southern Africa, as well as an informal
group of donor country parliamentarians.

In addition to the chapters, the PNoWB established a Committee on
International Trade for Development and a Committee on HIV/AIDS,
TB and Malaria. The PNoWB’s Committee on International Trade for
Development was established in 2004 and comprises fifty parliamentar-
ians who share information and engage in debates with each other,
together with officials from the World Bank and the WTO. The commit-
tee identified agriculture and services as key areas to focus on and
established two subcommittees on trade in agriculture and trade in
services. The PNoWB campaigned for a successful outcome to the
Doha Round and approached a former EU Trade Commissioner, Peter
Mandelson in this respect. The committee also attempted to establish
links with other international parliamentary networks such as the NATO
Parliamentary Assembly.22 Interestingly though, there is no record of
any contacts or attempts to liaise with the PCWTO.

Contribution of the PNoWB to transnational
democratic legitimacy

Like the PCWTO, the PNoWB’s main contribution to the enhancement
of transnational parliamentarisation consists in its ability to strengthen
the deliberative capacity of its members through information facilitation,
exchange of views and dialogue with representatives of the international
financial institutions. To the extent that this empowers national parlia-
ments to better scrutinise the policies of the World Bank and the
contribution of their respective governments to the World Bank, it
contributes to the reduction of the democratic legitimacy gap of global
economic governance. However, it is not entirely clear whether the
PNoWB functions as a forum for transnational deliberation and whether

22 See minutes of inaugural meeting, www.pnowb.org/admindb/docs/trade_working_
group_launching.pdf, accessed on 15 April 2010.
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it can effectively exercise any control over the World Bank and its
affiliations. In this respect it once again shares characteristics with the
PCWTO. The members of both bodies seem to focus more on
information-seeking when they meet officials from the respective
organisations.

The PNoWB is characterised by a greater degree of institutional
stability and continuity than the PCWTO as its membership does not
depend on ad hoc decisions of a national parliament as to whom to
include as a member of a delegation. Furthermore, the PNoWB also
exists as an institution in the time between its annual conferences
and continues to provide to its members different modes and platforms
of exchange and deliberation. However, unlike the PCWTO, the PNoWB
is not an institution of parliaments, but of parliamentarians. This
has two implications: first, the mandate of the members of the PNoWB
is self-imposed. There is no limit to the number of parliamentarians
from one parliament joining the PNoWB. There are no mechanisms
to ensure that members of the ruling party and the opposition are
represented.23 Hence, these parliamentarians do not fully represent the
population of their countries. Second, since the PNoWB members rep-
resent only themselves, there is no obligation or expectation that they
will report back to their parliaments and connect the transnational
deliberations with a domestic discourse. This, however, would be vital
to enhance the contribution of the PNoWB to transnational democratic
legitimacy.

Whither Now? Elements to Improve and Increase the
Parliamentarisation of Global Economic Governance

The preceding analyses of the PCWTO and the PNoWB and their
contribution to transnational parliamentarisation were based only on
written material about and produced by these two bodies, which is
publicly available. In order to assess fully the capacity of the PCWTO
and the PNoWB to contribute to transnational democratic legitimacy,
further research, in particular empirical studies, would be necessary.
Despite the limitations of the findings presented above, some prelimi-
nary conclusions may be drawn and some suggestions made as to

23 For example, at the Seventh Annual Conference, the only two representatives from
Germany were a Social Democratic member of the German Parliament and a Socialist
member of the European Parliament.
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improvements to both bodies that would strengthen their legitimising
function.

Given the structural differences between parliamentary assemblies or
international parliaments on one side and the PCWTO and the PNoWB
on the other, the suggested proposals for improvement apply to the
current institutional settings of these institutions and do not include
proposals to transform them into another institution, such as a parlia-
mentary assembly. As noted above, there is currently no political con-
sensus for such a transformation and the objectives of improving
democratic legitimacy beyond the nation state are served better by
proposals which have a chance of being realised.

To start with, the PCWTO and the PNoWB should make an effort to
meet regularly to ensure continuity of the debates and exchanges. The
PNoWB has a better track record in this respect than the PCWTO, which
is partly due to the PCWTO’s development out of meetings of parlia-
mentarians on the occasion of WTOMinisterial Conferences which take
place infrequently.

Perhaps even more important than regular meetings is the engage-
ment in substantive debate and the creation of room for deliberation.
This could be facilitated by the production of reports on particular
issues from different perspectives and controversial debates among the
parliamentarians about these issues. Furthermore, both bodies should
produce public records of their debates so that the debates can contribute
to the wider discourse. Both institutions would also benefit from estab-
lishing mutual institutional relationships. This seems particularly
obvious in the case of the PNoWB’s Committee on International Trade
for Development.

Turning more specifically to the PCWTO, it would be an improve-
ment if the institution were to be transformed to a more permanent
setting (Cabrera 2007: 232). This would not have to involve any changes
to its current legal structure. The administrations of the PCWTO at the
IPU and the European Parliament should also maintain an information
flow among the members of the PCWTO between sessions and ensure a
continuation of the debates. In addition, and related to this, it may be
worth exploring ideas as to how the membership of the PCWTO could be
made more permanent. The model of the PNoWB based on self-
mandated membership of individual members may not be the most
promising way forward, because it would need to give up the formal
relationship between the members of the PCWTO and their parliaments,
which is an advantage. Instead, it might be worth considering asking
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every parliament to nominate two permanent members of the PCWTO
at the beginning of each parliamentary term. Ideally, these members
would work on WTO issues in their national parliament. In order to
strengthen its institutional structure to facilitate dialogue and exchange
between plenary meetings, the PCWTO could consider the model of the
PNoWB which includes regional chapters and special committees.

The PNoWB would benefit from increasing its connections with
national parliaments through rules which encourage the participation
of members from different parties and through designing ways in which
to integrate the debates at the PNoWB with the debates in national
parliaments.
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Emerging and established powers
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6

Adapting to new power balances: institutional
reform in the WTO

amrita narlikar

Introduction

Debates on institutional reform of the WTO are not new, nor is a
growing attention to the rise of new powers – particularly Brazil, China
and India (the BICs) – and their implications for international trade.
What has received less attention is the link between the changing balan-
ces of power, the responsiveness that the WTO has already shown to the
rise of new powers, and the very poor results that this responsiveness has
generated. Despite having been given a seat at the High Table of the Doha
negotiations, the BICs show only limited signs of leadership. Despite
having retained their position in the new Quad (see next section), the EU
and the US remain disengaged. And despite its general trend of improv-
ing transparency and inclusiveness, the WTO has failed to inspire loyalty
from its smaller and weaker Members. Recurrent deadlock in the Doha
negotiations is one symptom of this institutional failure; another is the
proliferation of alternatives that take the shape of regional and bilateral
trade agreements.

In this chapter, following this introduction, I provide a brief account in
the first section of the timely institutional adaptation of the WTO to
changing external imperatives, including the evolving balance of power.
In the second section, I investigate why this has not resulted in the
smoother functioning of the organisation. I focus on the disengagement
of several of its constituencies from the organisation, and also highlight
how recent institutional innovations have heightened the (always sim-
mering) tensions between goals of fairness and efficiency within the

The author is grateful to Manfred Elsig, Thomas Cottier, and Faizel Ismail for helpful
comments and suggestions.
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organisation. In the third section, I propose directions of institutional
reform, focusing in particular on decision-making processes within the
organisation. Squaring the circle of fairness and efficiency is not easy, but
it is essential to the legitimacy and sustainability of the WTO and for
reinvigorating the failing health of the multilateral trading system. The
solution, I argue, lies neither in the creation of an executive board (which
would severely undermine the already failing legitimacy of the organ-
isation), nor in the preservation of consensus-based decision-making
(which is partly responsible for the situation of recurrent deadlock).
Variations of critical mass approaches, particularly with most-favoured
nation (MFN) clauses built in, may offer one way out, but also come
ridden with problems. The answer may lie in a revised voting system,
which retains the efficiency of the former Principal Supplier Principle
(PSP) but also brings in the empowerment of smaller countries afforded
by majoritarian voting formulae.

Institutional Adaptation and Reform: The Responsiveness
of the WTO to Changing Balances of Power

Most writings on institutional reform of the WTO do not take cognis-
ance of the fact that the organisation has shown itself to be considerably
more adaptable and responsive to changing external imperatives than
have most other international organisations. The WTO deserves credit
for what it has done so far in adapting both its processes of decision-
making and the substance of its governance to evolving balances of
power and norms. At least three sets of changes deserve mention.

First, recall the criticism that the organisation received at the Seattle
Ministerial Conference in 1999. Besides the public outcry generated by
the ‘turtle-teamster coalition’ that raised questions of external trans-
parency (and resulted in an improved engagement of the WTO with
civil society) (Charnovitz 2004: 675–82), a strong case was made regard-
ing the internal transparency of the organisation.1 In response to
this critique, at least three significant changes were made in its

1 A statement was issued by African trade ministers on 2 December 1999: ‘There is no
transparency in the proceedings and African countries are being marginalized and
generally excluded on issues of importance for our peoples and their future. We are
particularly concerned over the stated intentions to produce a ministerial text at any cost
including at the cost of procedures designed to secure participation and consensus. We
reject the approach that is being employed and we must point out that under the present
circumstances, we will not be able to join the consensus required to meet the objectives of
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decision-making procedures. (1) the schedules of small-group meetings
and the lists of invitees ceased to be treated with the same level of secrecy
as before, and came to be announced; (2) members had greater oppor-
tunities to opt for participation even if they were not initially invited to
the small-group meetings; (3) considerable emphasis was placed on
the open-ended consensus-building (as opposed to decision-making)
character of small-group meetings (Narlikar 2005; see also Warwick
Commission 2007). These changes survive to this day and represent
some important departures from General Agreement on Tariffs and
Trade (GATT) practice. The Doha Ministerial Declaration takes these
efforts even further, for instance in paragraph 10, which makes reference
to improving ‘internal transparency and the effective participation of all
members’. Compare these developments to the limited changes made by
the Bretton Woods institutions to accommodate developing countries,
despite the calls both of this vast marginalised constituency and of the
anti-globalisation movement, and the changes in the institutional pro-
cess of the WTO become even more significant.

Second, and equally important, are changes in the substance of WTO
negotiations under the mandate of the Doha Development Agenda
(DDA), which reflect a new-found sensitivity of the organisation to
development concerns. Paragraph 2 of the Doha Declaration recognises
that ‘the majority ofWTOmembers are developing countries. We seek to
place their needs and interests at the heart of the Work Programme
adopted in this Declaration.’ Admittedly, developing countries had
fought against the launch of a new round; moreover, the devil lies in
the details of the negotiations, as the eight long and fractious years of the
Doha process have shown.2 But this round is unprecedented in according
so much attention to developing countries, at least on paper, and cer-
tainly represents a far cry from the GATT – to which development
concerns were added as an afterthought in Part IV. Again, in a significant
change from the early years of the WTO, the DDA embraces the prin-
ciple of ‘less than full reciprocity’ at the very heart of the negotiation.
These changes are partly a response to the effective participation and
lobbying by developing countries, but are in good measure also a response
of the organisation to the spirit of the times: the adoption of theMillennium

the Ministerial Conference’ (Abu 1999). A group of Latin American and Caribbean
countries issued a similar statement.

2 On the positives and negatives of the round soon after its launch, see Panagariya (2002:
1205–33). On the opposition of developing countries to the launch of the DDA, see
Narlikar and Odell (2006).
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Development Goals by the United Nations provides another example of
how hitherto marginalised norms can no longer be ignored.

Third, andmost recently, theWTO has shown great adaptability to the
changing balance of power, particularly the rise of the BICs. In GATT,
key decisions were arrived at through consultations among the ‘Quad’,
which comprised Canada, Japan, the EU and the USA. Not surprisingly,
developing countries referred to the Quad-dominated GATT as the ‘Rich
Man’s Club’. Today, the old Quad has been radically reconstituted. It
has undergone various permutations in the Doha Development negotia-
tions: the ‘new Quad’ (the EU, the USA, India and Brazil), Five Interested
Parties or the ‘Quint’ (Australia, the EU, the USA, India and Brazil), and the
G6 (Australia, Japan, the EU, the USA, India and Brazil). In all these groups
that represent the core of the consensus-building process, four parties
appear as constants: the EU, the USA, Brazil, and India. The G7, which
was brought together by Pascal Lamy in the Geneva talks of 2008, included
Australia, the EU, Japan and the USA, and also Brazil, China and India.

All of these changes reflect a sensitivity of the organisation both to
evolving norms and to changing balances of power. At least at first
glance, they seem to have a favourable impact on all of the different
constituencies that comprise its membership. The first – increasing
internal transparency – is of most direct utility to the great majority of
developing countries that were traditionally marginalised from most
Green Room type consultations. The second – the attention to develop-
ment concerns – while applicable to the motley crowd of developing
countries, has certain components (such as capacity building, aid for
trade, and special and differential treatment) that are of greatest rele-
vance to the least developed countries (LDCs) in the group. The third has
benefited the larger developing countries – the BICs – most directly, but
has also generated spin-offs for their coalition allies. Very importantly,
changes in power can emerge as zero-sum games between the established
powers and new ones, but the WTO has avoided this polarisation by
ensuring that the EU and the USA are consistently included in all the
different permutations of the new Quad. And yet, each one of these con-
stituencies appears to be dissatisfied and disgruntled, leaving the WTO
exposed to recurrent deadlock and multilateral trade imperilled. Why?

Explaining Disengagement Amidst Reform

Despite the well-intentioned reform measures discussed in the last sec-
tion, the entire package has resulted in two unintended and adverse
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consequences. In this section, I first outline why the adaptability of the
organisation to changing circumstances, and particularly its accommo-
dation of the new powers of the developing world – the BICs – into its
innermost sanctum, has backfired. I then turn to the second unintended
consequence of reform: the way the transformation of the old ‘Rich
Man’s Club’ into a more inclusive organisation has, while addressing
some of the problems regarding fairness of process and equal opportu-
nity, reduced the organisation to a quagmire of inefficiency.3

First, and contrary to expectations that new powers can simply be
socialised by giving them a higher stake in the system,4 the BICs have
given little indication of increasing regime conformity and buy-in
(Hurrell 2010). While being effective veto players, they have shown
themselves both unwilling and unable to make the concessions that are
necessary to transform veto power into agenda-setting power.5 To differ-
ent degrees, Brazil, China and most consistently India, have continued
with their old strategies of nay-saying. Despite repeated urging from the
established powers, particularly the USA and the EU, the BICs have
firmly refused to make any concessions, or share the burdens of respon-
sible institutional leadership,6 or contribute to the provision of the public
good of free trade. At the Cancun Ministerial in 2003, Brazil, China and
India drew the ire of the developed world, with US Trade Representative
(USTR) Robert Zoellick dubbing them ‘can’t do countries’. In July 2008,
too, India and China were targets of US criticism. ‘David Shark, the
deputy in the US mission to the WTO, delivered an unusually harsh
statement in the General Council chamber . . . asserting that the two
countries “have thrown the entire Doha Round into the gravest jeopardy
of its nearly seven year life,” because India had “immediately rejected
the [Lamy] package,” and China had “walked away from it”’ (Blustein
2009: 274). While this could be, in part, simply a function of domestic
institutional lags, the evidence from country-specific case studies sug-
gests otherwise (Narlikar 2010a). Each of these powers brings notions

3 For a detailed analysis of the opportunities and challenges posed by a full-scale inclusion
of Brazil, India and China into core decision-making forums within the WTO, see
Narlikar 2010c.

4 The argument about socialisation occurs most commonly in the context of China’s rise.
See for instance Ikenberry (2008) and Bergsten (2008).

5 For the concept of veto players and agenda setters in the domestic context, see Tsebelis
(1995). This concept is applied to the international context in Narlikar (2007).

6 Note that institutional leadership is not the same as leadership of interest-specific
coalitions within the institution; the two may, in certain conditions, work at cross-
purposes. This argument is developed in detail in Narlikar (2010a).
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of global order that differ from those advanced by the established
powers and the international institutions that they have built (Hurrell
and Narlikar 2006; Hurrell 2007), as well as important differences in
negotiating styles that impact upon outcomes (Narlikar 2010a).

Further, Brazil and India and to a lesser extent China, owe their rise in
the WTO at least partly to their participation in and leadership of
coalitions. Note that both Brazil and India were active and leading
players in coalitions involving developing countries, even in the days of
GATT. In the pre-launch phase of the Uruguay Round, for instance, both
countries led the vanguard of resistance against the inclusion of the new
issues of services, the Agreement on Trade-Related Intellectual Property
Rights (TRIPS), and the Agreement on Trade-Related Investment
Measures (TRIMs) into GATT via the G10 coalition. It was this activism
that allowed the two countries to punch considerably above their weight,
both in the GATT and theWTO, well before they had gained recognition
for their market potential as part of the ‘BRIC’ group of countries
(Goldman Sachs 2003). Brazil and India have continued with their
leadership of coalitions of developing countries in recent years, and
have further been joined in some of these initiatives by China (e.g., in
the G20 trade coalition, which was formed at the Cancun Ministerial in
2003). This leadership of coalitions remains important today, not
least because of the legitimacy that it imparts to their negotiating posi-
tions, and also the fact that adherence to a certain amount of Third
Worldist solidarity has at least some domestic support (albeit to differing
degrees in the three countries). The downside of this leadership of
coalitions, however, is that it further reduces the ability of the BICs
to make concessions, engage in trade-offs, and provide institutional
leadership (see Ismail 2009; Narlikar 2009). Bernard Hoekman has also
commented on this: ‘The move towards the creation of negotiating
coalitions of groups of countries may reduce the number of “principals”
but possibly at the cost of greater inflexibility and a higher risk of
breakdown, especially in a setting where there is little time to consult’
(Hoekman 2003).

One prominent demonstration of this problem was at the Geneva talks
of July 2008. At the meeting, Brazil urged its allies to make concessions
and accept the deal on the table (in particular, the US offer to cap trade-
distorting subsidies in agriculture to US$ 14.5 billion). China and India
together regarded the US offer as highly inadequate and were equally
dissatisfied with the proposed trigger mechanism for the Special
Safeguard Mechanism (SSM). Fissure of the G20 coalition, which had
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managed to preserve its unity over the previous five years of its existence,
now appeared imminent. Ultimately the coalition did not collapse:
Brazil was brought round rather quickly to resume a position that was
sensitive to the concerns of its defensive allies (Ismail 2009). The unity of
the coalition was maintained – rightly so in so far as coalitions are an
important source of power for developing countries – but at the cost of
making the concessions necessary to reach agreement.

The inclusion of the BICs in key consensus-building processes repre-
sents a significant step towards alignment of the WTO with ground-level
changes in balances of power. Contrast this with the obsolete balances
of power represented in the International Monetary Fund (IMF), the
World Bank, and the United Nations Security Council, and we might
expect the WTO’s responsiveness to be both efficiency-enhancing and
legitimacy-inducing. In reality, however, the entry of the BICs means not
only a larger number of powers at the high table of decision-making, but
also a greater diversity of powers, both of which heighten the difficulties
of reaching agreement and the probability of deadlock.7 Decision-
making within a relatively like-minded Quad dominated by the West
plus Japan was a considerably easier process in the GATT, when com-
pared with decision-making that requires cooperation with new powers
that are not only culturally different but also face very different economic
imperatives (for instance, very high poverty levels). This is exactly the
scenario that the WTO faces today.

While the set of problems outlined above relates specifically to the
emergence of the BICs within the institutional context of the WTO, the
improvements in internal transparency and access for hithertomarginalised
members have created a second set of unanticipated problems. The WTO
has, as discussed in the last section, improved decision-making processes so
that they are no longer shrouded in secrecy. Improvements in access extend
not just to the BICs but to other developing countries, which can keep up
with developments and also find more representation directly or via coali-
tions. Together, the package of reforms has created a fairer WTO, whether
one conceptualises fairness in terms of process or of fairness of outcomes.8

But the benefits of fairness have come at the price of efficiency.

7 On how particular types of balance of power can affect the risk of multilateral deadlock,
including more equal power distributions as well as cultural diversity among powers, see
Narlikar (2010b).

8 While the end result of the DDA is still up for grabs, the fact that the round launched in
2001 was framed as a development round (in contrast to the failed attempt to launch the
Millennium Round in 1999 with its very different emphasis on sustainable development,
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Consensus was a convenient rule to work with in the days of
the GATT, when the majority of the contracting parties were willing
to sit on the periphery of the ‘Rich Man’s Club’ and still enjoy the
benefits accorded to them through MFN. But the problems of building
consensus have multiplied several times over, as larger numbers of
countries, representing highly divergent interests, from small economies
and LDCs on the one hand to Organisation for Economic Co-operation
and Development (OECD) countries on the other, now have both the
will and the opportunity to exercise their voice. Even the core of
decision-making has expanded and diversified. Prior to the DDA, the
WTO’s legitimacy deficit was rooted in decision-making processes that
were seen to be unfair and outcomes that were seen to be unbalanced by
the developing world. Today the WTO’s legitimacy deficit is rooted in
the perception that its belaboured decision-making and development-
friendly negotiations have rendered it inefficient and ineffective in nego-
tiating deals of consequence to any of its stakeholders, whether from the
developing or from the developed world.

The result of this efficiency deficit is that no constituency within
the organisation is satisfied with its functioning. Despite having been
given ownership of the institution most directly through invitations to
core groups, the BICs refuse to demonstrate leadership. The established
powers and erstwhile leaders – the EU and the USA – recognising the
difficulties that they face in getting their own agenda on to the table
(recall, for instance, how all but one of the Singapore Issues were knocked
off the DDA agenda), prefer to negotiate in alternative forums where
their relative power is stronger and the negotiation process faster.9 The
smaller countries have reason to feel disgruntled: even though they now
enjoy greater voice than before, the July 2008 talks among the G7 were
reminiscent of old GATT processes based on the PSP (Ismail 2009). With
the multilateral trading system in a permanent logjam, it is little wonder
that countries large and small are choosing to turn their energies to
alternative trade agreements.

Proposals for Reform

To a considerable degree, commitment to the multilateral trading system
and demonstration of leadership must come from within countries

rather than development per se) provides an example of fairer outcomes. On fairness of
process versus outcomes, see the classic study by Thomas Franck (1995).

9 On the disengagement of the EU and the USA, particularly useful is Young (2010).
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(Warwick Commission 2007). Of equal significance is the role of collec-
tive agency, i.e., coalitions – that have come to exercise an increasingly
prominent voice in the WTO and contributed to the occurrence of
deadlock. Add to this the equally important variable of an altered balance
of power, which has contributed to the stalemate in the multilateral
trading system, and it would appear that there is very little that can be
done by way of reform (short of impossible undertakings such as
radically transforming domestic leaderships, fundamentally altering or
abolishing coalitions, and somehow returning to the old North-
dominated balance of power). But many of the problems facing the
WTO today are a product of misguided institutional reform, and can
also be resolved through appropriate changes at the level of the institu-
tion itself. At the heart of future reform lies the question: how can goals
of legitimacy and efficiency be reconciled? Or, to put it differently,
how can the benefits of improved transparency and inclusiveness be
retained, and the ability of the organisation to deliver results more
effectively be improved? Addressing this core problem in the functioning
of the system is likely to generate beneficial and mitigating effects for
some of the other problems as well. For instance, a WTO that is not only
legitimate but also efficient enough to deliver timely results is likely
to produce greater buy-in from domestic leaders into the multilateral
trading system. While coalitions are always likely to introduce new
inflexibilities into the system, the need for collective action from the
developing countries would decline somewhat as perceptions of
the legitimacy of the system and the universal gains deriving from its
efficiency increase. Equally, while very little can be done to alter the
balance of power itself, reforming institutional processes within the
organisation can help harness growing multi-polarity more effectively
to its advantage.

The answer to balancing the competing demands of fairness and
transparency against efficiency revolves around changing the rules of
decision-making in theWTO: consensus-based diplomacy, which was so
effective in the days of the GATT, is much less effective when signifi-
cantly larger numbers and greater diversity are involved. There are at
least three plausible ways in which consensus-based decision-making
might be reformed: the creation of a form of executive board, critical
mass approaches or a reformed voting system. All three have some
precedent in the WTO, and different merits and demerits. After provid-
ing a brief discussion of the first two, I come down in favour of the third
solution.
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Solution 1: Executive board

This is perhaps the solution that has done the most rounds, and has
attracted sufficient and detailed criticism so many times that it does not
need much discussion here (see Chapter 13 in this volume). Briefly,
however, the idea of an executive board operating in an advisory capacity
is not alien to the multilateral trading system: the Havana Charter had a
provision towards this for the failed International Trade Organization
(ITO),10 and the GATT experimented with the Consultative Group
of Eighteen (GATT 1987). Members of the GATT and WTO (including
Canada, Mexico and the EU) have periodically come up with proposals
for an advisory board; details of such proposals have been spelt out
by several scholars (e.g., Schott and Watal 2000; Blackhurst and
Hartridge 2004).

Most developing countries have expressed their discontent with the
idea, arguing that the ‘creation of an advisory board would formalise the
exclusion of a large number of members from the process of consul-
tations’.11 An advisory board might help improve the efficiency of
decision-making in the WTO, but it would also undermine the improve-
ments towards a more inclusive and fairer process that the organisation
has seen in recent years. Especially at a time when one of the most serious
problems facing the organisation is a lack of ownership on the part of its
key stakeholders and a propensity to turn to alternatives, delegation of
power to an executive board – even of limited advisory capacity – would
prompt further disenfranchisement and further resorts to regional and
bilateral alternatives. Besides, parallel examples in other international
organisations (the IMF, the World Bank, or the UN Security Council)
and the criticisms that they have attracted on grounds of inclusiveness
and representativeness, provide us with some warnings against import-
ing similar institutional flaws into the WTO.

Solution 2: ‘Club-of-Clubs’/critical mass approaches

The second set of proposals aims at addressing the problem of consensus in a
different way from the first: rather than delegate powers of decision-making
to an executive board, this approach retains the member-driven character of
the organisation but introduces new flexibilities in decision-making to

10 Articles 78, 79, 80, and 81, Havana Charter, 1948.
11 Some of the criticisms advanced by developing countries against a consultative board/

executive board are presented in Narlikar (2001).
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ensure that a recalcitrant part of the membership is not able to hold back the
rest from reaching welfare-enhancing agreements.

In this genre of solutions, Robert Lawrence (2006) has proposed a
pioneering ‘club-of-clubs’ approach, ‘in which the WTO would supple-
ment its core agreements with additional “clubs” to which only some
members would subscribe. The approach is a compromise in which
diversity can co-exist with a more extensive set of commitments for
willing members.’ Precedent for this can be found in the Agreement on
Government Procurement. This approach would give all members the
opportunity to participate in the negotiation, but they would not be
required to join. Lawrence argues that allowing non-members of the
club to share all the benefits would reduce the benefits of joining, but
suggests that some compromise could be arrived at whereby benefits are
extended to the least developed Members of the WTO but not to the
developed Members of the organisation that are non-signatories to the
agreement.

The first Warwick Commission Report (2007) favours a variation on
the club approach, and proposes the idea of decision-making based on
critical mass (i.e., a subset of the membership that comprises its key
players), complemented by a variable geometry that replaces the single
undertaking. Precedent for this can be found in sector-specific negotia-
tions in the WTO, particularly those for basic telecommunications,
financial services, and the Information Technology Agreements.

The key differences between Lawrence’s club-of-clubs and the
Warwick Commission’s critical mass approaches are twofold. First, any
subset of Members of the WTO can form the type of club that Lawrence
proposes, albeit within the constraints that he specifies on the types of
issues that might be covered by such clubs. The critical mass approach, in
contrast, presents a harder set of conditions for an agreement to go
through. Besides specifying the criteria that could be used to decide
whether the issue falls within the mandate of the WTO or not, its insist-
ence on a ‘critical mass’ rather than just a club ensures that there will be
at least a very significant proportion of the world’s major traders on
board. Hence agreements arrived at on the basis of critical mass are likely
to have a more significant impact on world trade, since the largest
producers and consumers of goods are involved – in contrast to those
arrived at simply through a club method.

Second, while the club approach allows the benefits of the agreement
to be enjoyed only by a specified group of non-members of the
club, the Warwick Commission’s critical mass approach argues for
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multilateralisation of the benefits to all Members of the WTO (i.e., even
those Members who are not signatories to the deal that has been signed
on the basis of the critical mass). The critical mass approach thus ensures
that countries not party to the agreement would not lose out. This is
possible because the costs of free riding by countries that do not con-
stitute the critical mass (i.e., that are neither major suppliers nor con-
sumers) are relatively small. In contrast, if a major market is not a
member of Lawrence’s club and is allowed to free ride, then the costs
to the club members could be significant.

The critical mass approach resembles the club approach in that it
makes it easier for the free trade bicycle to move forwards, thereby
freeing the organisation from recurrent deadlock and re-engaging the
commitment of export interests across countries. Further, by expanding
the benefits of the agreement, both because the largest markets are
involved and because it allows greater scope for free riding for the smaller
members, the critical mass approach represents a further improvement
on the club approach in terms of efficiency, and is also likely to enjoy
greater political feasibility. These advantages are not to be scoffed at,
particularly when compared with the problems presented by the current
form of decision-making by consensus. But this approach also suffers
from two important limitations. The first of these is specific to the critical
mass approach; the second is a problem with other variations of clubs
as well.

First, while countries that constitute the critical mass would vary
according to issue area, there would still remain a large group of coun-
tries – developed and developing – whose markets would always be too
small to allow them ever to form a part of this decision-making critical
mass. The small countries would indeed enjoy the privileges of agree-
ment in the issue area, without having to share the burden of commit-
ments, due to the principle of MFN. But recurrent marginalisation from
the critical mass of decision-making would deprive them of any potential
agenda-setting power, thereby leading to their likely disenfranchisement
and disengagement. This is a significant cost.

Second, in so far as critical mass agreements are specific to particular
sectors and issue areas, they also deprive trade policy makers of the oppor-
tunities facilitated by positive issue linkage. The Single Undertaking, for all
its problems, allowed the making of the Grand Bargain, which signatories
could justify to their domestic constituencies due to the presence of at least
some winners in certain issue areas. In issue-specific agreements where
powerful constituencies risk incurring losses, strong export-supporting
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interests in other issue areas will not be able to come to the rescue. The same
problems are also likely to arise over enforcement: only signatories would be
subject to it, and, further, the sector-specific nature of the critical mass
approach would render cross-retaliation under the Dispute Settlement
Mechanism (DSM) difficult.

Solution 3: a new voting system

The third solution involves institutionalisation of some voting pro-
cedures (see also Chapter 13). Of course a voting system based on a
simple majority has a near certainty of failing: it would result in the
emergence of a ‘tyranny of the majority’ akin to that witnessed in the UN
General Assembly, and would lead to a disengagement of most of the
major trade powers from the organisation. But a reformed voting system
need not be one based on a simple majority. As John Jackson (2001: 71)
points out, the choice between consensus and voting is not a binary
choice; rather ‘there are a lot of things in between’. A system of weighted
voting offers one such in-between solution.

One of the most useful and detailed proposals of a weighted voting
system in the WTO comes from Thomas Cottier and Satako Takenoshita
(2003). Cottier and Takenoshita have presented a careful analysis of the
factors that would have to be built into a weighted voting system that retains
the interests of the major stakeholders but is also seen to be fair by the
smaller and medium-sized Members. Their paper provides four useful
criteria whereby these considerations could be held in balance: trade share
(indicated through the contributions of Members to the WTO’s budget),
gross domestic product (GDP), market openness and population.While the
first two criteria would privilege the larger economies, particularly devel-
oped countries, the latter two would weigh the balance in favour of alter-
native stakeholders. The criterion of market openness, measured in terms of
the proportion of imports to GDP, enhances the influence of smaller
countries whose GDPs and trade shares are likely to be small but whose
economies are also usually more open, and whose commitment to the world
trading system is higher. The fourth and final factor whereby votes would
be allocated – population – would work to the advantage of developing
countries. The authors further discuss formulae whereby a system of
weighted votes could be operationalised, taking into account the country-
wise distributive consequences of each formula.

Cottier and Takenoshita’s approach to weighted voting offers several
advantages. Very importantly, in contrast with the World Bank’s and
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IMF’s voting structures, it cannot be seen as a system that privileges only
the rich countries. The range of variables offers opportunities for partici-
pation to different stakeholders, and also ensures the sensitivity of
the system to changes in power defined in several different ways. For
instance, while the trade share and GDP criteria privilege the USA, the
EU and Japan, the inclusion of the population variable ensures that,
irrespective of the model used, China and India consistently follow
these large developed economies as the countries with the highest pro-
portion of votes. By taking into account market openness, this system of
weighted voting offers the reward of greater voice even to small econo-
mies if they have shown their loyalty to the norms of the regime. But
there are also two important problems with this system.

First, while there is a case to be made for rewarding loyalty with greater
voice, such rewards risk undermining the argument, debate and dissi-
dence that is key to the working of deliberative democracy and to
ensuring the legitimacy of the system. Second, even the most carefully
designed system of weighted voting inevitably results in the margin-
alisation of several different types of countries. In the system proposed
by Cottier and Takenoshita, for instance, a voice is assured for the large
OECD countries as well as the BICs due to the trade share, GDP and
population variables, and also for smaller economies via the market open-
ness variable. Thus the top ten group of countries, depending on the formula
used, includes the larger OECD economies, emerging markets and also
some of the smaller open economies such as Singapore, Korea and
Taiwan. But not even the inclusion of the population and market openness
variables allows a comparable voice (actual or even potential) to a least
developed country or to a small and vulnerable economy. To the extent that
the purpose of having a weighted voting system is to bring decision-making
in line with power realities, this may not appear to be a problem. But it is
unlikely that such a system would command the support of a large majority
of the countries that would stand to lose the clout which a consensus-based
system (with its at least theoretical ‘one member one vote’) allows them.
As Cottier and Takenoshita (2003: 206) rightly note, there is a trade-off
between the ‘absolute influence that a Member may enjoy in making a
decision and the efficiency of the voting body as a whole’. The merits of a
carefully devised weighted voting system notwithstanding, such a trade-off
will be difficult to achieve without some mechanism to allow at least a
potential voice to those with fewer votes.

A voting system based on two thresholds, as was considered by the
Warwick Commission, offers a possible route towards achieving the
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trade-off between a weighted voting system that reflects political realities
and ensures the efficient functioning of the organisation, and a one
member one vote system that guarantees equality to all but also brings
with it a high probability of recurrent deadlock. The first threshold
relates to country size, ‘such that a decision could be carried by a
certain percentage of global trade or global national income’ (Warwick
Commission 2007: 29). This threshold is not unrelated to the idea of a
critical mass, and is reminiscent (for better and worse) of the PSP: only
major markets would qualify. But unlike the critical mass approach,
or the PSP, or indeed the weighted voting system, this first threshold
on its own would not suffice. It would have to be complemented by
an equally vital second threshold, ‘which would require that a minimum
number of countries voted in favour of a decision. This combination
could protect the interests of large and small countries alike – any
decision would have to command the support of a significant
cross-section of national interests in order to be carried’ (Warwick
Commission 2007: 29).

After much deliberation, the Warwick Commission decided against
this system for three reasons: (1) difficulty in agreeing thresholds – a
difficulty that would recur if different types of decisions required differ-
ent thresholds, (2) the arrangement would formalise a ‘de facto disen-
franchisement’ of some countries every time a vote was taken, and
(3) the idea of voting runs counter to the prevailing culture of the
organisation.

I propose that the lacunae identified by the Warwick Commission can
be dealt with, and that a voting system with double thresholds is the
best option available to us to build on the legitimacy and fairness gains of
the WTO, and to rebuild its efficiency. It allows us the benefits of a
weighted voting system, but improves the fairness and equity compo-
nents of such a system by privileging not just large markets but also large
numbers. To address the issues raised by theWarwick Commission: both
thresholds could be decided upon in fairly generic terms. For example, if
countries constituting over 70 per cent of the major markets were to
agree on a deal, the first threshold would be met. This would allow
considerably more agenda-setting power to the large economies. But
then the second threshold would also have to be met: a minimum of,
say, 70 per cent of the WTO’s membership would have to agree for the
deal to go through. The actual figures would need further consideration,
but there should not be any problems, in principle, in arriving at a
generic formula.
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As the double thresholds would not result in the constant outvoting of
any particular set of countries, the risk of disenfranchisement with this
votingmethod is lower than that under the critical mass approach (where
a large majority of the membership would actually be permanently
disenfranchised).

The final objection – that voting runs against the culture of the
organisation – is probably valid in so far as there have been few instances
of voting in its history. But the provisions for voting are well rooted in the
agreement establishing the WTO, and indeed go back to the days of the
GATT, so perhaps voting is not quite as alien to the organisation as one
might expect.

Unlike the first two solutions involving either an executive board or a
club of clubs/critical mass approach, which address the efficiency con-
cerns at hand but undermine the gains accruing to the organisation from
improved fairness of process and outcomes, this last solution addresses
both efficiency and fairness considerations via the double thresholds.
While the first threshold would align the WTO with changing power
realities, the second would ensure that it remains ‘in sync’ with norms of
equality and fairness that are increasingly difficult to ignore.

Conclusion

Usually, international institutions run into problems when they fail to
adapt to changing realities. TheWTO, however, has done the opposite: it
has shown remarkable responsiveness both to changing balances of
power and to evolving norms, and yet it faces disengaged members and
recurrent deadlock. In this chapter I have argued that the problems of the
WTO are partly a product of its reform agenda. Including the BICs at the
heart of the negotiation process aligns the WTO with existing power
realities, but also presents it with the major problem of reaching con-
sensus in an expanded and more diverse core. Having addressed some of
the issues of fairness and equity through improved internal transparency
and participation, it now finds itself facing new problems of efficiency
and effectiveness. It is only by finding the balance between these two,
often divergent, goals that the WTO can rebuild its legitimacy. The
solution, as argued in the previous section of this chapter, may lie in
finding a decision-making process that lies somewhere between the
demanding consensus-building process and the easier but more polar-
ising voting process. The double threshold voting mechanism offers one
promising way of squaring the circle.
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7

Delegation chains, agenda control and political
mobilisation: how the EU Commission tries to

affect domestic mobilisation on the DDA

bart kerremans

Introduction

The Doha Development Agenda (DDA) is in jeopardy, or at least seems
so for the time being. Negotiations have been dragging on now for more
than seven years, and the end of them is not in sight. Efforts to get these
talks back on track, not the least those of WTO Director-General Pascal
Lamy, have not succeeded in enabling real breakthroughs. Attempts to
give the talks a political momentum have largely failed as well. Whether it
was the G7, the G20 Summit, or bilateral summitry, none of them really
succeeded in breaking through the logic that keeps the talks in deadlock.
This chapter aims to look more deeply into this deadlock, but to do so
from the perspective of the European Union and its internal dynamics.1

The purpose of the chapter is to analyse the way the strategic negotiating
set-up of an intergovernmental organisation like the WTO affects the
EU’s ability to participate effectively in multilateral trade negotiations.
It performs this analysis by focusing on the opportunities and constraints
that such a set-up creates for the institution that negotiates on behalf of
the EU (its agent), and for those domestic EU players that control this
agent (the principals). In doing this, we try to identify and understand
the chain of delegation that matters for the EU whenever it negotiates
multilaterally, and the international institutional factors that affect
the processes of autonomy and control in that chain.We focus, therefore,
on the impact that the two extremes of the delegation chain – the

1 Legally, we should refer to the EU and its Member States, when issues in the context of
WTO negotiations are discussed. For reasons of convenience, we will use the generic term
‘EU’ in this chapter.
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negotiating setting in which the EU agent operates, and the domestic
setting in which Member State representatives operate – have on the
leeway that the EU negotiator needs in order to allow the EU to parti-
cipate in an effective way in multilateral trade negotiations. ‘Effective’ here
refers to its ability to work towards a multilateral trade arrangement that
reflects a balanced outcome between the EU’s trade-related interests on
the one hand and those of its counterparts in the WTO on the other.
Finally, we try to draw some more general conclusions in this respect.
Given a high level of politicisation, the ability of the EU to be an effective
negotiator in multilateral settings will be determined by its ability to
affect the timing and content of the multilateral negotiating agenda
sufficiently. The problem for the EU in the WTO is that it has that ability
insufficiently, given the growing impact of new players – particularly
Brazil, Russia, India, and China (the BRIC countries) – on the WTO.
This makes it impossible for the WTO to close the compromise triangle
between the three main broad themes on the table: agriculture, industrial
market access (non-agricultural market access (NAMA)), and services.
The problem, then, is that in the current power distribution inside the
WTO no one seems to be able to close the triangle. And this renders the
EU agent incapable of steering the EU Member States in the direction of
an agreement that contains painful concessions in some areas in
exchange for attractive rewards in others.

In its theoretical discussion this chapter uses two approaches, which
are needed in combination so as to fully grasp the logic of the delegation
chain in a multilateral negotiating context: principal–agent theory and
endogenous tariff theory. Whereas the former points us to the interplay
between autonomy and control in the relationship between negotiators
and those on whose behalf they are supposed to negotiate, the latter
allows us to pay attention to factors that affect the ability of the agent to
manage the political constraints to which its principals are exposed, and,
thus, their inclination to tie the hands of their agent strongly or weakly.

The DDA: A Never-Ending Process with an Open
Compromise Triangle

The Doha Development Agenda was launched in November 2001 with
the intention of continuing the liberalisation and regulation of inter-
national trade within the framework of theWTO, and with the aspiration to
do this in a way that would better take into account the interests of the
developingWTOMembers than had been the case in the past. Launching
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the Agenda had not been simple, precisely because of the concerns of the
growing developing country membership in the WTO.

Overall, three topics were supposed to be central in the negotiations:
agricultural trade liberalisation, industrial market access (including trade
remedy rules) and market access in the area of services. Given the
principle of the single undertaking, that nothing is agreed until every-
thing is agreed, these three topics are linked with one another in a
negotiating process intended to lead to a large package deal, in which
eachWTOMember would be able to balance the costs and benefits of the
concessions exchanged with others across a wide array of issues. In
practice, however, as the DDA negotiations have shown since their
initiation in 2001, rather than being characterised by package deal
logic, the talks have been characterised by the logic of a compromise
triangle (see Figure 7.1) in which agreements in the three main areas
(agriculture, industrial goods, and services) need to be made – or seem to
need to bemade – according to a certain sequence: first a breakthrough in
agriculture, then one on industrial market access, and then one on
services; whereas the first (the one on agriculture) would be possible on
the basis of the anticipation of the benefits that concessions on industrial

Market access

Coverage & principles

NAMAAgriculture

Services

Market access

Domestic support

Market access

Rules

Figure 7.1 The compromise triangle in the DDA
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market access and services could bring (see also Elsig 2009: 26). The
problem with the DDA – and the gridlock by which it is characterised
now – has been, however, that rather than linking these three broad
themes, the negotiations have to a very large extent isolated the three
themes, particularly agriculture, from one another (e.g., Elsig 2010a).

To unlock this gridlock in the DDA negotiations, the three broad
themes need to be connected with each other in the compromise triangle.
Such a triangle makes it clear that a breakthrough on agriculture –
particularly on market access – will only be possible if EU concessions
in this regard are to be compensated with industrial market access
commitments by a number of large agricultural exporters (which happen
to be important emerging economies as well), such as Brazil and
Argentina. At the same time, however, these countries do have a number
of market access requests in industrial products as well. The services
negotiations are even more important in this regard. Here, the EU is
largely the demandeur, together with the US. Concessions in this area
may be necessary before the EU can engage in more agricultural con-
cessions. The further opening of the services markets is actively opposed,
however, by most developing countries, even if some among them do
defend a number of offensive interests here as well. India and mode 4
services are a case in point.2 Closing the compromise triangle thus means
that a package deal needs to be constructed that enables each of the
participating countries to reap more benefits than costs from the out-
come. This seems self-evident, but the problem of the compromise
triangle in the current WTO negotiations is that the sequence of the
concessions across sectors (which sector comes first?) matters signifi-
cantly given the extremely high level of politicisation of the agricultural
market access negotiations. This level of politicisation is itself rooted in
the frustrations of several WTO Members with the way in which the
expected benefits of the integration of agriculture in the WTO through
the Uruguay Round failed to materialise, or at least to materialise to the
extent expected or hoped for. In addition, each of the big themes is
plagued by its own gridlocks. In the area of agriculture, these include
market access and geographical indications. In the area of industrial
market access, the rules negotiations are a big problem, specifically
with the highly politicised level of US (that is, congressional) resistance
to any kind of concessions on anti-dumping and safeguard measures.

2 Mode 4 services are those that are supplied by nationals of one WTO Member in the
territory of another WTO Member.
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In the area of services, discussions about mode 4 access are prominent,
despite the fact that the level of ambition of the negotiations has been
downgraded significantly since the start of the negotiations.

Principals and Agents, Agents and Principals, and
Delegation Chains

The problems with the closing of the compromise triangle are not with-
out relevance for the EU’s internal decision-making on the DDA. As the
EU is a big player inside the WTO, one may expect it to be able to affect
the WTO’s agenda significantly. That is certainly the case, albeit within
the limits of what is acceptable for its WTO counterparts, which include
a number of increasingly influential emerging economies. In addition,
the political economy of EU decision-making on the WTO negotiations
is also affected by the WTO agenda, and therefore may affect the
relationship between the EU negotiator (the EU’s agent) and its princi-
pals (the EU Member States). Indeed, the WTO agenda partly affects the
topics on which politicisation will take place in the EU, and those for
which this will not be the case. In other words, the WTO agenda affects
the distribution of mobilised interests on the DDA in the EU. And given
that the EU is a relatively strongly integrated conglomerate of individual
Member States, the DDA potentially affects the distribution of mobilised
interests in the EU Member States as well. This is important for the
impact of the DDA on the ability of the EU agent to negotiate effectively
in theWTO. Principal–agent theory, the notion of delegation chains, and
resource mobilisation theory are particularly important here to disen-
tangle the different factors that explain this linkage.

Principal–agent theory

Principal–agent theory – borrowed from the Theory of the Firm and
broadly applied in political science and international relations theories –
explains why one actor (the principal) delegates decision-making power
to another (the agent), and how the former tries to keep control of the
latter without jeopardising the benefits of the delegation (Thatcher and
Stone Sweet 2002: 5). A distinction therefore needs to be made between
the act of delegation and the act of control (Rasmussen 2005; Delreux
2008, 2009). Both are directed at enabling the principal to achieve
benefits that are greater than the costs. Indeed, from a transaction
costs perspective, delegation takes place on the basis of the following
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trade-off: when deciding how policy will be made, the principals trade off
the internal policy production costs of acting separately against the
external costs of delegation.3

As far as the act of delegation is concerned, the following four reasons
are put forward to explain why actors delegate power to others in the first
place: monitoring compliance, overcoming incomplete contracting,
allowing for credible regulation and avoiding cycling problems in
coalition-making on policies. One of these factors – credible regulation –
is particularly relevant to understanding delegation in the case of the
EU’s external trade policies, albeit in a slightly adapted form: that of
credible representation. By delegating a number of trade negotiating
powers to an agent like the European Commission, the Member States
not only provide for their representation in international trade negotia-
tions but also for the credibility of that representation. The latter is
important because it provides for the credibility of the EU’s market
power, a credibility that would have been questioned if the EU had
been unable to represent jointly what ultimately is the sum of the market
powers of its Member States. The word ‘credibility’ suggests, then, that
there is no guarantee that the EU will always, under all circumstances, be
able to provide for such a joint representation,4 but that the probability of
it being able to do so is sufficiently high to compel its trading partners to
behave as if the EU would always be able to do so, and to anticipate the
concomitant consequences. The credibility argument is probably the
strongest reason why the Member States agree to incur the cost of
delegation. The cost is the partial loss of control over policy-making in
the area of international trade. The benefits are those that stem from
enabling the EU to exploit a market power that is much larger than each
of its Member States would have separately.

Chains of delegation

The notion of a delegation chain stresses that, rather than having exclu-
sive roles, many players in principal–agent relations combine those of
principal and agent. In such a set-up, a principal of one agent is equally
an agent of yet other principals. Therefore, the controller of an agent is
being controlled as well, and the authority that this controller delegated

3 Slightly adapted from Epstein and O’Halloran (1999: 7); see also Majone (2001: 103).
4 See Meunier and Nicolaïdis’ reference to the conflicted nature of the EU’s bargaining
power (Meunier and Nicolaïdis 2006: 908).
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to the agent was part of the authority that had been delegated to it by
others (its principals). In this way a chain is formed in which the highest
levels of control are possible between two immediate neighbours in the
chain (Salacuse 1999: 171). The more distant the agent is from the
principals – because the principals delegated authority to an intermedi-
ate agent that itself tries to control the ultimate agent – the more
information losses occur, and thus the more difficult it will be for the
ultimate principals (those where the delegation started) to control the
ultimate agent (the one where the delegation ends; see e.g., Nielson and
Tierney 2003: 249–52). With distance, and also depending on the pref-
erence distances between the two, the probability and size of agency
losses will increase. This impact will be more straightforward as far as
the probability of agency losses is concerned; however, the impact on
their size is more ambiguous. This ambiguity results from the fact that
the ultimate agent has to avoid involuntary defection by the ultimate
principals, at least when we focus on principal–agent relations in nego-
tiating settings. In such cases, the agent-as-negotiator needs to make an
agreement with others that will not be rejected by the agent’s direct or
indirect principals. And, in the end, this may depend on the ultimate
principals.

Applied to the EU Member States in the context of the WTO, the
delegation chain consists of the Commission as the ultimate agent (see
Figure 7.2). The Member State representatives (either in the Council
or in the Committee 133 structure)5 are the Commission’s principals.
At the same time, however, because they are representatives of their
Member State governments in the EU, they are agents as well. Their
principals are part of the governments or government agencies they
represent in the EU. But these governments and government agencies
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Members
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Member State
governments

Mobilised interests
in the Member States

Ultimate
agent

Ultimate
principals

Delegation
control

Delegation
control

Delegation
control

Figure 7.2 The delegation chain in the EU

5 The Committee 133 structure refers to the range of committees that are composed of
Member State representatives and that are supposed to control the Commission when-
ever it negotiates with third countries on trade.

the eu and domestic mobilisation 135

D7B C 8 C7 4 7 D :DD C  5 4B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 676 8B :DD C  5 4B 697 B9 5 B7 4B 697 2 7BC D 0 / D C 4 75D D D:7 4B 697 B7

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.008
https://www.cambridge.org/core


are not just principals of their representatives. They are agents as well,
since they act within the confines set by their principals – the voters
(Bergman et al. 2000; Mitchell 2000; Strøm 2004), or those mobilised
constituents that may affect their ability to say yes or no to the
agreement that the Commission negotiates on behalf of the EU in
the WTO.

It is important here, however, that even though the Commission (as
ultimate agent) and the mobilised constituents (as ultimate principals)
are distant from each other, since they occupy the extreme positions in
the EU delegation chain, they still matter to each other. In the end, the
ultimate principals depend on the actions of the ultimate agent in the
WTO negotiations for whatever issues they would like a WTO agree-
ment to deal with, and specifically for the concessions they want from
the EU’s counterpart. They may be able to refuse issues they dislike
(negative agenda power); however, in order for concessions made by
others to be included (positive agenda power) they depend on the
ultimate agent.

Conversely, the ultimate agent also depends on the ultimate principals,
precisely because of their ultimate ratification power – or rather, their
ability to pressurise those that hold that ultimate ratification power: their
representatives. If these refuse to accept a concession made by the
ultimate agent, and succeed in forcing their immediate agent to act
accordingly, the probability of involuntary defection rises significantly
(e.g., Lantis 2006: 27), depending on the required majorities and
decision-making practices in the EU Council.

Dynamic agenda setting, contingent mobilisation, and
preference making

The ultimate agent therefore needs to take into account the preferences,
and preference intensities, of the ultimate principals. However, this does
not mean that the ultimate agent is relegated to the role of a preference
taker only. Much depends on the preparedness of the intermediate
players (those who combine the roles of agent and principal) to cater
to the interests of the ultimate principals, and to pressurise their im-
mediate agents accordingly. Moreover, much depends as well on the
capacity and preparedness of the ultimate principals to control (by
putting pressure on) their immediate agents, and to politically mobilise
accordingly. And it is here that an ultimate agent may avoid being
relegated to the role of preference taker by acting as a preference

136 bart kerremans

D7B C 8 C7 4 7 D :DD C  5 4B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 676 8B :DD C  5 4B 697 B9 5 B7 4B 697 2 7BC D 0 / D C 4 75D D D:7 4B 697 B7

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.008
https://www.cambridge.org/core


maker. The focus is then on effecting those of the ultimate principals’
preferences that will matter politically. The starting point here is that
not all preferences matter politically, but that, most often, mobilisation
on them is necessary for that purpose. Mobilisation is, however, a tricky
issue itself. It is not only affected by traditional collective action ques-
tions (identified by endogenous tariff theory) such as the per-capita-
stakes (and thus the level of concentration of expected policy effects,
Schneiberg 2005: 101), the size of the affected group, the presence or
absence of selective incentives (and thus private goods) and the diver-
gent impact of expected costs and benefits (Kahneman and Tversky
1979). It is also – and importantly – affected by the probability of
success. As has been indicated, mobilisation is a risky business. It
entails risks in relation to the return on one’s investments. And when
it comes to political mobilisation with regard to issues like market
access and trade liberalisation, the notion of risk applies to two kinds
of outcomes. There is first the probability that mobilisation will result
in the policy outcome that is targeted with it. Second, there is always
the question of what the material benefits of a successful policy out-
come will be for the one that invests in the mobilisation. As Dür (2007)
has indicated, this is particularly important for the strength of the
incentives to engage in mobilisation (see also Manger 2009). The less
clear the expected per-capita benefits – for example, the expected
benefits of trade liberalisation for producers in export-oriented sectors
are often unclear – the weaker the incentive to invest in political
mobilisation in favour of such liberalisation. When, in addition to
that, policy-making is going in a way that suggests that its probability
of success is also low, not much is left by way of incentives to engage in
mobilisation. Policy makers, while finding it difficult to completely
remedy the first problem, are able to affect the second one as part of
a reversed lobbying strategy. In adopting such a strategy, policy makers
actively try to stimulate groups in society to lobby in favour of, or
against, certain policies. Agenda setting is a way to do this. Whenever
an issue is prominent on the political agenda, societal actors will rapidly
conclude that the chances of success in the case of mobilisation may be
higher. When the issue (or a particular perspective on the issue) is
absent from the agenda, or barely gets any attention whenever it is on
the agenda, the perceived probability of success of mobilisation is lower
as well, and, with this, the problem of mobilisation becomes more
difficult overall. In the context of delegation chains, this is particularly
important.

the eu and domestic mobilisation 137

D7B C 8 C7 4 7 D :DD C  5 4B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 676 8B :DD C  5 4B 697 B9 5 B7 4B 697 2 7BC D 0 / D C 4 75D D D:7 4B 697 B7

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.008
https://www.cambridge.org/core


Agenda setting, ultimate agent preferences, and rippling
along the delegation chain

Agenda setting enables an ultimate agent to bridge the range of princi-
pal–agent connections in a delegation chain (see Figure 7.3).6 By signal-
ling policy preferences – either in terms of priorities for policy issues or
in terms of substantive outcomes of particular policies – through the
place that agents allot to policy issues on the agenda, they may affect
risk assessments that societal players – and thus the ultimate princi-
pals – make about political mobilisation, and with it the probability of
mobilisation itself. For this reason, agenda setting may be an important
tool by which the ultimate agent can affect the behaviour of its ultimate
principals, and, with it, the pressure that these ultimate principals exert
on their immediate agents. It is, more or less, a strategy with the
purpose of affecting the way in which the immediate principals of the
ultimate agent will behave vis-à-vis that agent, knowing that these
principals may be pressurised in a certain way by their immediate
principals. In this way, a strategy of downward and upward rippling
may be at work. The higher the level of transparency of the WTO
negotiations, the stronger such rippling effects will be, specifically
when it comes to downward rippling. Such rippling is an attempt by
the ultimate agent to affect mobilisation decisions further down the
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Figure 7.3 Agenda setting and mobilised interests in the delegation chain

6 The notion of bridging the range of principal–agent connections in a chain is not similar
to the notion of leapfrogging in a chain (see Nielson and Tierney 2003: 250). In the case of
leapfrogging, an agent takes instructions – or tries to take them – from a distant, instead of
a proximate, principal. In the case of bridging, an agent targets a distant principal with the
purpose of affecting the preferences of its proximate principal. In doing so, it relies on the
pressures that will be transmitted through the chain.
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delegation chain.7 But the ultimate purpose of this is to trigger upward
rippling that starts with the ultimate principals and runs through the
different principal–agent interfaces along the delegation chain until
the effect reaches the ultimate agent’s immediate principals. The
more successful downward rippling through agenda setting, the higher
the probability that the distribution of societal pressures to which the
immediate principal of the ultimate agent is exposed will resemble the
distribution that the ultimate agent prefers. Whenever that happens,
the pressures that the ultimate agent experiences from its immediate
principals will be in line with what this agent itself prefers. These prefer-
ences may be substantive or procedural in nature, or may be, as is often the
case, a combination of the two. In that case, apart from the substance that
an agent prefers in the policy outcome – which, in this chapter, is an
outcome negotiated by the EU with its external counterparts in the WTO –
the fact that an agreement is reached is important as well. The impact of
one on the other is difficult to specify, but it basically means that the agent
is prepared to give in to a certain extent to its own substantive demands if
that increases the chances that an agreement will be reached. It is generally
expected that professional diplomats will entertain such procedural pref-
erences more readily than will officials who work in specialised technical
ministries. In the Commission, however, negotiators from its Directorate-
General on Trade (DG Trade) are often suspected of entertaining such
procedural preferences more than do their colleagues in the Commission’s
other Directorates-General, specifically DG Agriculture, DG Development,
or DG Environment, especially because of their long involvement in
protracted trade negotiations. In such cases, eagerness to conclude the
talks may start to weigh as heavily on their negotiating behaviour as does
their anxiety to get certain substantive concessions from their counterparts
in the WTO (Kerremans 2006; Delreux 2008). It may be significant, in this
change in the relative importance of procedural and substantive concerns
as negotiations drag on, that there is an expectation that an agreement
which has been reached with the EU’s WTO counterparts after long,
arduous, and protracted negotiations will be more difficult for the EU

7 ‘Rippling’ is used here in the meaning of ‘an increase in interest, activity, or feeling which
gradually develops in a person [or group] in response to something that has been done or
said’ (see Collins Cobuild English Language Dictionary 1987: 1253). This is different from
‘reverberation’ (a term used by Putnam 1988: 454–5; see also Moravcsik 1993: 29), which
stresses a shock effect that triggers rippling. Here, ‘rippling’ refers to increased interest in
response to what is being done at the level of the WTO negotiations, without that
necessarily being a shock or a sudden change.

the eu and domestic mobilisation 139

D7B C 8 C7 4 7 D :DD C  5 4B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 676 8B :DD C  5 4B 697 B9 5 B7 4B 697 2 7BC D 0 / D C 4 75D D D:7 4B 697 B7

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.008
https://www.cambridge.org/core


Member States to reject than one that was concluded shortly after nego-
tiations were embarked upon (Delreux and Kerremans 2010).

Delegation chains, agenda control, selective mobilisation,
and the EU in the DDA

To summarise the above: given the existence of a chain of delegation
whenever the EU is engaged in multilateral trade negotiations, the ability
of the EU negotiator – the EU’s ultimate agent – to manage the probability
of involuntary defection depends partly on its ability to affect the external
negotiating agenda (in this case in the WTO). That agenda needs to be
affected in a way that triggers upward rippling through selective political
mobilisation in the EUMember States. This selective mobilisation needs to
push the Member State representatives – the ultimate agent’s immediate
principals – into behaviour that is targeted or preferred by the ultimate
agent, and thus away from involuntary defection. It all looks pretty
complicated: but it necessarily is so. This complexity is based on two
elements: one related to the WTO, and one related to the EU. The first is
the highly sensitive nature of some of the issues in the DDA negotiations;
‘sensitive’ here means that the level of political sensitivity on these issues is
high, within at least some of the EU Member States. The second element
relates to the fact that the EU negotiator is confronted with twenty-seven
Member States and that this in itself often makes it difficult for the
negotiator-as-agent to manage the expectations and pressures that ema-
nate from them. Divergence of opinion among them exists, even if the
nature and intensity of that divergence may vary across issues.

Two Pieces of Evidence

Two pieces of evidence can be provided to show how a strategy of
downward rippling is targeted by the Commission, and how failure to
do this through agenda setting at the WTO level affects the way in which
interest mobilisation is structured in the EU Member States. The first
consists in the repeated efforts by the Commission to expand the DDA
agenda, and to link the different subjects of that agenda. We give two
examples here (Kerremans 2004). One is the Commission’s attempt to
link the deadlines of the modalities negotiations in a context where none
of its WTO counterparts really understood why it was doing so. The
other is the (abortive) attempt to come to an agreement at the Cancun
Ministerial, and the way in which the Commission reacted to it.
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The second piece of evidence consists in the distribution of mobilised
preferences in the EU Member States. The information provided here is
incomplete, but suggests that domestic mobilisation seems to follow the
agenda in the WTO, and most particularly those issues on the agenda
that tend to dominate the multilateral negotiations. This in itself is not
evidence that one causes the other, but it at least provides an indication
that the two coincide. The data provided here is cursory, as the empirical
research is still being done. We use domestic parliamentary debates as a
proxy for domestic mobilisation. It is indeed plausible to assume that the
presence and absence of interest mobilisation in democratic countries
will be partly reflected in the interests that are expounded upon in
domestic parliamentary debates. For this purpose, the parliamentary
debates on the DDA of four EU Member States were researched, partic-
ularly those debates between January 2001 and December 2008.

The Commission’s objectives and frustrations with agenda
expansion in the WTO

‘It is all very strange and mysterious and difficult to understand’,
observed an exasperated trade official close to the WTO negotiations in
Geneva in July 2002.8 His reaction referred to the Commission’s
approach to the modalities deadlines question that dominated the
DDA negotiations between April and July 2002. The question itself was
simple. By what date would the WTO Members commit themselves to
have an agreement on the modalities of the Doha negotiations? The
simplicity of this question disguises, however, its large political signifi-
cance for a Commission in need of anticipating the Member States’
reactions to deals it would conclude. The paramount importance of the
package deal approach in this regard explains the mysterious and at first
sight strange approach of the Commission. The package deal approach
required either that all major decisions of the round – including the ones
on the modalities of the negotiations – would be finalised by the same
deadlines, or that no such deadlines would be determined in advance.
The latter would, of course, enable the Commission to influence the
negotiating process so that eventually all politically sensitive issues
would appear on the table of one final negotiating marathon. That is
how it is possible to understand the conundrum with which Inside US
Trade believed trade officials were struggling, namely that ‘trade officials

8 Quoted in: Inside US Trade 2002 20(28): 8.
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are at pains to come up with a clear answer as to the reasoning behind the
EU position, particularly since it is now proposing to proceed without
any agreed deadline for modalities’.9

The question of the deadlines emerged as a consequence of a proposal to
have a deadline for non-agricultural market access of 31 May 2003, given
the ones for agricultural market access on 31 March 2003, and for services
on the same day.10 The difference between these two dates would have a
clear benefit for a number of developing countries, namely the ones with
exporting agricultural sectors.11 The 31May deadline would allow them to
decide what to offer in terms of non-agricultural market access on the basis
of the ‘ambitions’ accepted by several developed trading partners – includ-
ing the EU – on agricultural market access. The problem for the
Commission was, however, that in such a scenario the final deal on
agricultural modalities would have to be concluded before there was a
conclusion on the non-agricultural ones, so that a direct trade-off between
the two would be impossible to make. Consequently, the Member States
would have to agree on a deal negotiated and proposed by the Commission
without being sure what they would get in return in the area of non-
agricultural market access. For the Commission – which knows very well
the sensitivities on agriculture in a significant number of Member States –
accepting two different deadlines would have been tantamount to opening
itself up, either to EU criticism for a deal with clear costs but no immedi-
ately clear benefits, or to external (WTO) criticism for its lack of ambition
with the negotiations. Most likely, the Commission would have gone for a
strategy where the EU would have missed the first deadline anyway (as
turned out to be the case), so as to avoid this scenario.

It took theWTO almost four months to untie the knot that was created
with the modalities deadline question, and even then, as has already been
indicated, the EU accepted being isolated in its resistance to a deal even if
this would mean that no deadlines were to be determined. Ultimately,

9 Ibid.
10 The deadlines for agriculture and services had already been determined in Doha (see

respectively paragraphs 13 and 15 of the Doha Ministerial Declaration). The deadline for
services was not so much on the modalities of the negotiations but on the initial offers the
WTOMembers would make, given the initial requests for specific commitments that the
Members had to make by 30 June 2002. The Commission unveiled the EU’s offer in April
2003 (Agence Europe, 30 April 2003, pp. 9–10).

11 Note that several developing countries – notably India and the African countries –
originally rejected a deadline for the industrial market access negotiations (given that
in Doha a deadline for the agricultural modalities had been set), and later strove for a
date even later than 31 May 2003.
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a deal was struck. It contained three instead of two deadlines, and was
phrased in a language that was not easy to understand at first. For
agricultural modalities, 31 March 2003 would be the deadline, as already
determined by the DohaMinisterial. For its non-agricultural counterpart
the deadline would be 31 May 2003. But in relation to that, the WTO
Members agreed that they ‘should reach a common understanding on a
possible outline on modalities by the end of March 2003 with a view to
reaching agreement on modalities on 31 May.’ Perhaps more than any
other question since Doha, this issue showed how important it is for the
Commission to create a negotiating environment that enables it to
construct package deals, and in doing this, to pre-empt a situation
where, on the one hand, Member States start to blame it for exceeding
its mandate, and, on the other, they might be tempted to further reduce
the Commission’s negotiating room in the future. The Cancun
Ministerial of September 2003, shows, however, how complicated and
frustrating such a package deal strategy may be, since its success may
largely depend on others.

The position of the Commission when the Cancun Ministerial
approached was a little ambivalent. On the one hand, the Commission
realised that the Common Agricultural Policy (CAP) reform decision of
26 June 2003 had made its life a little bit easier, especially as this had been
followed by an EU–US framework agreement on agriculture. On the
other hand, however, the large agenda of the round remained a priority,
since difficult days would come when, months after Cancun, negotiations
had to take place on exact figures for reductions in agricultural export
subsidies, domestic support in that sector, agricultural import tariffs, and
geographical indications (GIs).12 Consequently, despite misgivings
about it among some large developing countries, expanding the DDA
agenda – by starting negotiations on the Singapore issues13 – remained a
European priority.

The link between the Singapore issues and the ones on agriculture in
the Commission’s approach became even more explicit when EU Trade

12 The EU officially tabled a proposal on GIs on 28 August 2003. It contained a list of forty-
one product names that the EU asked to have protected as geographical indications. In a
pre-emptive way, the US and Australia started a dispute settlement case against the EU
on the existing regime of GI protection in the EU, and more precisely on the alleged
violation by that regime of the commitments on national treatment and most-favoured
nation (MFN) treatment.

13 Investment, competition, transparency in government procurement and trade
facilitation.
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Commissioner, Pascal Lamy implicitly linked EU commitments on the
elimination of agricultural export subsidies on products of interest to the
developing countries to these countries’ acceptance of negotiations on
investment. Indeed, this linkage became the backbone of the
Commission’s strategy, and the only way to make it succeed was to
work towards a final negotiating session in which the linkage would be
made. That explains the Commission’s visible frustration, even anger, at
the decision taken by Mexican Trade Minister, Luis Ernesto Derbez to
end the Ministerial without an agreement. The frustration was due to
the – according to the Commission – premature ending of the talks when
an agreement had still been within reach. The anger was because Mexico
had decided to stop the process when the Commission was in the midst
of unfolding its strategy. Indeed, by stopping the process half way, the
Commission was being blocked when the costs of its strategy had become
visible but the benefits had not yet been reaped. This particularly affected
the relationship between the Commission and the EU Member States, as
the latter could now blame the Commission for having conceded pre-
maturely and for having endangered their interests. What the
Commission had conceded – in the hope of getting something back in
a final deal – was that it would drop its insistence on the start of
negotiations on investment and competition, two of the four Singapore
issues. In addition, it claimed to have been prepared to engage in the final
negotiations on the basis of a new draft text – the 13 September version as
modified on 14 September by a G20+ proposal.14 In addition, there were
indications in Cancun that the Commission was even contemplating
agreeing to drop the start of negotiations on transparency in government
procurement as well, so that, of the four Singapore issues, only trade
facilitation would remain on the table. Outright refusal, however, by
India and Malaysia to accept the unbundling of the Singapore issues so
as to allow for negotiations on at least some of them, continued to
complicate the way to an eventual agreement.

Who is to blame for the failure of Cancunwill remain amatter for debate,
as it is far from clear whether a deal was still possible on that afternoon of 14
September. Some claim that it was not; others (most prominently the
Commission) claim that it was. But what matters more is that the
Commission’s frustration and the decision to stop the process itself demon-
strated its way of handling its complicated role as agent of multiple princi-
pals, on issues that included some extremely sensitive ones.

14 These modifications only concerned Annex A of the new draft (the annex on agriculture).
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Mobilised interests in the EU Member States: a clue
from parliamentary debates

The evidence we have gathered here is based on an in-depth screening of
parliamentary debates about the DDA in four EU Member States: Italy,
Austria, Spain, and Germany.15 These countries were selected with the aim
of including northern and southern EUMember States, and large and small
economies. Language constraints prevented the inclusion of Member States
that joined the EU in 2004 or 2007. The purpose, however, is to expand this
screening further, to include several additional Member States.16 But, for
now, the screening has been limited to the four mentioned above.

The basis of the screening was provided by the websites of the different
national parliaments and the search engines available on these websites.
Terms that relate to the DDA were used for this purpose, and applied to
parliamentary debates between January 2001 (the run-up to the WTO
Doha Ministerial) and December 2008 (the aftermath of the failed
attempt to relaunch the DDA at the end of July 2008).17 For all four
Member States, plenary debates were screened. In the case of Spain,
committee debates were also included, since the relatively low frequency
of plenary debates on the DDA – in comparison with those in the other
Member States under study – indicated that, from a comparative point of
view, committee debates were more important here.

As has been indicated above, the screening of the debates was done on
the basis of the assumption that parliamentary debates can be
approached as a proxy for domestic political mobilisation on issues.
There may be a bias in this proxy, since some mobilisation is public
(and therefore more receptive to being picked up by parliamentarians),
and some is private. But choosing a proxy is always a matter of choosing
between the perfect and the feasible. It might have been better to conduct
this research on mobilisation by focusing on interest groups directly, but
the amount of work required to do this in four countries would have been

15 The Camera dei Deputati in the case of Italy, the Nationalrat in the case of Austria, the
Congreso de los Diputados in the case of Spain and the Bundestag in the case of Germany.

16 Portugal, the UK, France, the Netherlands and Belgium.
17 The search terms used here were the translations into the respective languages of ‘World

Trade Organization’, ‘WTO’, and ‘Doha Development Agenda’. In the case of Italy,
terms such as ‘Organizzazione mondiale del commercio’, ‘OMC’, ‘WTO’, and ‘Agenda di
Doha per il Sviluppo’ were used. Those for Spain were ‘Organizacíon Mundial del
Comercio’, ‘OMC’, ‘WTO’, and ‘Programa de Doha para el Desarollo’. For both Austria
and Germany, the following terms were used: ‘Welthandelsorganisation’, ‘WTO’, and
‘Entwicklungsagenda von Doha’.
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prohibitive. The additional advantage of using parliamentary debates is
that a similar kind of source is being used for each of the states involved.
This source may not give a perfect picture on domestic mobilisation, but
it provides at least a comparable picture of such mobilisation across a
number of EU Member States.

A systematic review of national parliamentary debates in the four
Member States reveals that the DDA-related topics chosen, and the
timing of the debates on them, reflected relatively accurately the prom-
inence of topics in the DDA negotiations themselves, and the timing of
that prominence. Similarly, the parliamentary agendas of the different
Member States on the ongoing Doha negotiations also proved to resem-
ble one another both in substance and in terms of timing. The only
difference was in the kinds of defensive interests that were being raised,
as a consequence of the relevance of such interests for the countries
concerned. But even then, the ongoing DDA negotiations proved to be an
important factor here. Issues that were not really prominently dealt with
in these negotiations – even if they were formally on the agenda –
received little attention domestically. Issues that were prominent,
conversely, rose in visibility, at least when they concerned defensive
interests. Offensive interests proved to be largely absent, or at least
greatly underrepresented, even though members of governments at
times tried to point out the trade-offs that needed to be made between
EU concessions on defensive interests and foregoing concessions by
others on the EU Member State’s offensive interests.18 Overall, however,
national parliamentary attention to DDA issues waxed and waned with
the prominence of these issues in the DDA negotiations themselves.

As a consequence, in each of the Member States under scrutiny, the
question of compulsory licensing (and of trade in generic medicines)
rose to prominence at about the same time: the time when the issue rose
to prominence in the WTO. And in all these parliaments the attention

18 Examples are the intervention of Austrian Chancellor Schüssel in the Nationalrat on 6
July 2005 (‘Österreich hat einen großen Anteil von internationalen Vernetzungen: Jeder
zweite Arbeitsplatz hängt im Wesentlichen vom Handel, vom Export mit Gütern und
Dienstleistungen ab, jeder zweite Euro, den wir verdienen, kommt letztlich aus der höchst
erfolgreichen Standortwettbewerbssituation, die Österreich in den letzten Jahren aufge-
baut hat’), and the intervention of the Spanish Secretary-General for External Trade on
25 November 2008 in the European Union Committee of the Congreso de los Diputados
(‘seguimos creyendo que es posible y es necesario llegar a un acuerdo global -y ese es el gran
acervo de las conversaciones de Ginebra-, que no se limite a productos agrícolas o NAMA,
sino que llegue hasta el mercado de servicios, para conseguir en la Ronda Doha un
resultado exitoso’).
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paid to these issues declined again with the decline in attention paid to
them in the WTO. The same holds for services. When it was discovered
that the EU had requested concessions from developing countries with
regard to some water services in the GATS negotiations, national parlia-
mentary attention to this issue, and to public services overall, rose in each
of the Member States at about the same time – in the spring of 2003. But
after a while the attention paid to these issues declined, at more or less the
same rate in each of the Member States. Other issues with respect to the
GATS, such as the process of requests and offers and the difficulties in
moving that process forward in the DDA negotiations, barely got any
attention, and this despite the significant offensive interests that the EU,
including the Member States under study here, has in them. As a con-
sequence, when agriculture dominated the negotiations in theWTO, as it
largely did in the months after the failed 2003 Cancun Ministerial, in the
run-up to the 2005 Hong Kong Ministerial, and in the run-up to the July
2008 (failed) Mini-Ministerial negotiations, agriculture also tended to
dominate the national parliamentary debates on the DDA. The same was
true, just as in the DDA, of the linkage between this issue and NAMA.
And the Singapore issues mainly showed up in the national debates when
the place of these issues on the DDA agenda was the topic in the WTO,
which was in the run-up to the 2001 Doha Ministerial and to the 2003
Cancun Ministerial. The WTO Ministerials tended to be the trigger of
political attention for issues that at the same moment tended to be
politically prominent in the DDA negotiations, both in the run-up to
these Ministerials and immediately after them.

During the period under study (January 2001–December 2008), one
issue tended to cut across the impact of the DDA agenda on the domestic
parliamentary debates: the 2002 mid-term review of the EU’s Common
Agricultural Policy (CAP) reform. In each of the EUMember States under
study, the reform resulted in repeated claims that the EU could now
engage in concessions in the DDA, but only within the confines of the
reformed CAP.19 Emphasis was put, therefore, on themultifunctionality of
farming, and, related to that, on alimentary sovereignty, and on the

19 An example here is the following intervention by the Spanish Secretary-General for external
trade in a parliamentary commission debate on the DDA on 30 November 2005: ‘Para
nosotros quizá la cuestión más polémica puede ser la reforma de la política agrícola y su
relación con las concesiones que se puedan realizar aquí. Sobre ella debo decir que estamos
manteniendo el mandato que tiene la Comisión, y el mandato dice clarísimamente que el
límite de las concesiones que pueda realizar la Comisión Europea en la negociación agrícola lo
marca la política agrícola común reformada.’
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importance of geographical indications.20 Especially in the Italian,
Spanish, and Austrian parliaments, references to such sovereignty were
prominent. The two issues – the reformed CAP and the DDA – tended
thus to be closely linked whenever the CAP reform came up.

The account given so far may give the impression that no differences
between the national parliamentary debates of the different EU Member
States showed up. This is not so. There were differences in terms of the
presence of anti-globalisation voices in these debates, and in terms of
supporters and opponents of trade liberalisation. In the German parlia-
ment, a clear pro-liberalisation counterweight proved to exist against
more critical leftist voices on globalisation, but here part of the pro-
liberalisation rhetoric was clearly triggered by the opposition of the
liberal FDP during the whole period under scrutiny. In Italy, anti-
globalisation voices were prominently present and principled pro-
liberalisation voices were more muted. The impact of the change in
government from Berlusconi to Prodi, and later on back from Prodi to
Berlusconi, did not really make a difference. In Austria, agricultural
concerns tended to be predominant, at least in comparison with their
treatment in the other national parliaments under scrutiny. In Spain,
fishery subsidies showed up frequently.21 And, as has already been
mentioned, the Member State governments tended to act as a counter-
weight against strong parliamentary attention to defensive interests or to
issues pushed forward by the anti-globalisation movement, irrespective
of which party was in office. But in all the cases where attention to
offensive interests showed up, the definition of what these interests
were remained relatively vague, in sharp contrast with the defensive
interests.22 In these cases, sectors and subsectors were mentioned by
name, and, with them, the problems in these sectors and the eventual
additional effects that liberalisation would generate. A similar clarity

20 The defensive nature of such indications (particularly after subsidy reductions and
market access concessions in the DDA negotiations) was succinctly phrased as follows
in an Italian parliamentary debate (Camera dei Deputati) on the DDA on 5 May 2004
(intervention by representative Marconi): ‘Si tratta di un tema fondamentale per l’agri-
coltura italiana, che non potrà competere in futuro, a livello di prezzi e di costi, sulle
commodities, vale a dire sui beni agricoli indifferenziatti che vengono prodotti nel mondo.’

21 As it was phrased in a parliamentary commission debate (Economía y Hacienda) of the
Congreso de los Diputados on 6 November 2001: ‘La pesca es indiscutible que para España
tiene una importancia decisiva.’

22 There are some relatively rare exceptions, such as the demand for tariff dismantling in
the textiles and footwear sector in the Italian Parliament in March 2002 (Camera dei
Deputati, 4 March 2002, intervention by Landi di Chiavenna).
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showed up in the expression of anti-globalisation concerns, especially
with regard to the effects of existing trade policies on poverty and
underdevelopment in the developing world, particularly in Africa.

The comparison of the debates among these national parliaments,
specifically with an eye to the timing of the issues under discussion,
suggests that the WTO agenda itself – in terms of both the presence and
absence, and the timing of the prominence of the issues – is significant for
the political attention that is granted in the EU Member States to the
negotiations in the WTO. The debates also indicate that the WTO agenda
affects the distribution of domestically mobilised interests, at least if one
looks at national parliamentary debates as a proxy for domestic political
mobilisation. A tool is therefore available to the Commission by which it
can affect domestic mobilisation, and thus domestic pressure, on trade.
The fact that the Commission sticks to the package approach in the
ongoing DDA is thus understandable from that perspective.

The domestic debates also indicate that defensive interests mobilise
more readily than offensive interests do. This is in line with endogenous
tariff theory, and its emphasis on the higher mobilisation effects that
anticipated concentrated costs bring, in comparison with concentrated
benefits. One could see this as a factor that affects the intensity of
attention paid to defensive interests in the DDA negotiations, and thus
as evidence that upward rippling has an impact on the agenda setting at
the WTO level. But the timing of domestic mobilisation in comparison
with the DDA agenda indicates a movement in the opposite direction as
well: from theWTO to the domestic (and thus EUMember State) level. It
is here that both the strategic opportunities and the incentives for the
Commission as EU negotiator show up. The opportunities are clear, as
the desperate attempts of the Commission to balance the DDA negotia-
tions between agriculture, NAMA and services show. There are also
strong incentives. Ultimately, the Commission as EU negotiator knows
that it will have to come up with a DDA agreement that is acceptable to
the EU Member States (its principals). And, as such, defensive interests
will have to be countered by offensive ones. Balancing the DDA nego-
tiations in the way indicated above is a means, this study has shown, to
trigger that counter, in most if not all EU Member States.

Conclusion

It is not easy for the Commission to manage – on behalf of the EU
Member States – the EU’s participation in a multilateral organisation like
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theWTO, particularly because a number of politically sensitive issues are
on the negotiating table. This chapter has claimed that the Commission’s
ability to manage such participation depends on its ability to significantly
affect the WTO’s agenda. In doing this, it can affect the distribution of
mobilised interests within each of the EU Member States. And, thus, it
can affect the pressures that the Member State representatives will ex-
perience domestically. Affecting these pressures may help the Commission
in influencing the preferences that its immediate principals will push
forward. The problem is, however, that the WTO context does not allow
the Commission to do this to the extent that it would wish. The days – if
they ever existed – when the EU and the US were able to dominate the
GATT agenda are over. New players such as the BRIC countries are able
to exert significant pressure on the WTO agenda, and on the question of
which issues will be prominent there. For the Commission as ultimate
agent in the EU’s chain of delegation on trade, the consequences are often
daunting, as are the political risks it needs to take. For the WTO
Secretariat in Geneva, what matters more than big reforms is the atten-
tion to the WTO negotiating agenda, and specifically the kinds of issues
on which negotiations are actively conducted. Consequently, an agenda
is not neutral for the kinds of interests that will be mobilised domestically
in the EU, and getting the EU on board implies that WTO agenda
management needs to pay sufficient attention to the distribution of the
kind of interests – both defensive and offensive – that are being mobilised
as a consequence of its decisions.

This points to three elements that should be taken into account when
it comes to WTO reform. One is enhancing the ability of the WTO to
engage in agenda management and to break out of what Elsig has termed
‘endless-cycling’ (Elsig 2010b). The second element is a better trans-
lation of the single undertaking principle in the structure of the negoti-
ating process itself. And the third is strengthening the WTO’s capability
to anticipate the societal pressures that its agenda management will
affect.

For breaking out of endless-cycling, enhancing the role of the WTO
Secretariat seems an obvious move. PuttingWTO officials in the chairs of
the WTO’s committees would grant those chairs to players who have an
institutional interest in moving the negotiations forward, and thus in
ending endless-cycling whenever this would be helpful for that purpose.
The strategic role of theWTODirector-General could be crucial here as a
way of ensuring that individual chairs would not overplay their hand in
ending endless-cycling.
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But putting different people in the chairs is not going to be helpful
unless the committee system itself is reformed. The big problem with the
current situation is that even if the principle of a ‘single undertaking’ is
seen as a way to allow for linkages across different issues, and thus for the
facilitation of a balancing of the costs and the benefits of the concessions
made for each WTO Member, the negotiating structure and the way it is
being used is still largely based on individual sectors. Apart from the
Trade Negotiations Committee (TNC) and the Ministerial meetings,
there are no structural bridges across the issues. And that is a problem.
As a consequence, whenever the negotiations tend to become politically
difficult, the negotiators are inclined to resort to ‘technical work’ in
committees that are sector-based. As a consequence, the possibility of
continuously keeping in mind the single undertaking principle is struc-
turally weakened, although this principle is so crucial in the ever more
complicated WTO agenda. In other words, creating a more elaborate
cross-sectoral structure, also at the technical level, is warranted in a
reform.

Last but not least, enhancing the role of WTO officials by putting them
in the chair of the WTO’s committees is largely useless unless these
officials themselves take into account that what they do may have a
strong impact on the distribution of mobilised support and opposition
in the WTO Members, as our analysis has indicated for the EU. WTO
officials need to understand the exact nature of the impact of their
agenda management on such distribution. Engagement with societal
interests could be helpful and the WTO already has a track record
here. Its annual Public Forum is a case in point. However, the WTO
Secretariat should undertake such endeavours with the explicit purpose
of enhancing its insight into the distribution of support and opposition
inside its Members and for gauging the leeway it has for affecting this
distribution through agenda management. This is not easy given the
large number of WTO Members. But it is domestic support and oppo-
sition that will ultimately determine the fate of the WTO as an organ-
isation that is either capable or incapable of providing governance to an
ever more complex international trading system.
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PART IV

Weaker actors
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8

Developing countries and monitoring
WTO commitments in response to the

global economic crisis

chad p. bown

Introduction

The WTO provides three critical services to the international trading
system: a forum for multilateral negotiations, an apparatus to mediate the
neutral arbitration of trade-related disputes between Members, and the
illumination of members’ changes to policies that affect foreign com-
mercial interests. And yet, discussions of reform to the WTO system
rarely address the third pillar of monitoring and transparency. This
chapter examines the issue of information generation and the role of
surveillance in the WTO system.

As motivation, one of the fundamental contributions of the WTO
system’s architecture is that it allows for substantial monitoring of
changes to the national policies that have an impact on the conditions
of foreign market access and hence, the flows of international trade. The
WTO architecture has resulted in a system of rules as well as reporting
requirements that makes it possible to transmit information concerning
how one Member’s policy changes are expected to affect the foreign
market access interests of exporters in other WTO Member economies.
Monitoring may have never been more important for the sustainability
of the rules-based trading system than during the height of the global
economic crisis in 2008–2009.

I thank Bernard Hoekman, Niall Meagher, Lothar Ehring, Simon Evenett, Sheila Page,
Manfred Elsig, Todd Friedbacher and Scott Andersen for helpful discussions. Any remain-
ing errors are my own, as are any opinions expressed in this paper, as they should not be
attributed to the World Bank, its Board of Executive Directors or the governments they
represent.
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This chapter addresses a number of questions related to the monitor-
ing of the foreign market access interests of exporters in developing
countries – especially those with profit margins so small relative to the
gains from enforcement – most unlikely to devote the private resources
to cover monitoring costs themselves. How does monitoring of their
interests take place, and how does this compare to what theory suggests
their strongest needs would be? As it is highly unlikely that developing
country export interests are able to fully cover the needs themselves
privately, is sufficiently detailed data and information being generated
to enable other development-focused groups to step in to package the
information into the format that is most useful to exporters’ needs?
Finally, to what extent are groups monitoring and providing information
on the policy changes that might be violations of WTO commitments
and thus potentially subject to action under WTO dispute settlement?

As an underlying theoretical motivation, a number of factors contrib-
ute to why private actors, and especially those associated with exporting
interests in developing countries, do not spend sufficient resources on
monitoring their own foreign market access interests. First, because
monitoring is costly and generates positive externalities so that others
can free-ride off the benefits, the lesson from basic economics is that
private actors do not perceive the right incentives to devote sufficient
resources to monitoring their own interests. Second, the introduction of
other development-friendly initiatives such as the Advisory Centre on
WTO Law (ACWL), the developing country legal assistance centre
established in 2001 that subsidises the cost of litigation of actual WTO
disputes (but not the full cost of information generation), may have
unintentionally deepened the disincentive for private sector law firms
to do more monitoring on behalf of developing country exporters in
particular.1 The implication is that the international trading system is
unlikely to have deployed either the optimal level or distribution of
surveillance of the WTO membership’s market access commitments,
especially for the monitoring needs of developing countries.

The fear of a global resort to protectionism during the global economic
crisis of 2008–2009 created a political opportunity to push forward the

1 See Bown (2009a, chapters 6 and 8). The theoretical argument is that providing subsidised
support for developing countries to cover WTO litigation expenses but not information
generation (i.e., ‘ambulance chasing’) reduces the incentive for private law firms to dig up
such information on WTO violations that may adversely affect developing country
exporters, because the law firms are less likely to obtain the exporter’s actual (billable)
litigation work as clients.
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monitoring agenda, and this resulted in additional initiatives to monitor
multilateral commitments under the trading system. To summarise the
chain of events, the financial crisis in mid-2008 and its global spread
resulted in a major shock to the international economic system. In
particular, the fourth quarter of 2008 saw a sudden and unexpected
drop in global trade flows. The year-on-year estimated decline in world
trade during this time was over 10 per cent; furthermore, large declines
in trade took place simultaneously in each of the major trading regions
including a 16 per cent drop for Europe, a 7 per cent decline for North
America, and a 5 per cent decrease for Asia (WTO 2009: 3, chart I.5).
The first quarter of 2009 saw another estimated (year-on-year) decline
in world trade of 30 per cent. The fall in trade during this period of
2008–2009 was so sudden and immediate that it was clearly unrelated to
any major new global protectionist initiatives that had taken place up
until then. Bown (2009b, table 7.4) provides one set of estimates con-
cerning trade remedy data consistent with this. These results indicate
that even under a hypothesised (though unlikely and subsequently
unrealised) scenario that each trade remedy investigation initiated
from first quarter (1Q) 2008 through 1Q 2009 were to result in prohib-
itive trade restrictions for the affected products, the upper bound
estimate is that this might have affected less than 0.5 per cent of these
economies’ imports.

However, by early 2009, the main concern for trade policy was that the
global economic recession that accompanied the financial crisis had
resulted in widespread unemployment. Worsening macroeconomic con-
ditions stoked fears of a resulting increase in calls for new trade barriers
in recession-battered economies. As discussed below, at the macro-level
there is evidence of a global increase in industry requests for new trade
barriers in 2009, and it is also apparent from this data that the main
increase in imposition of definitive new trade barriers did not take place
until late 2009 (and into 2010), i.e., after the sharp trade contraction.
While new protectionism during the crisis was therefore not a cause of
the large decline in global trade flows in the fourth quarter of 2008 and
the first quarter of 2009, a concern for the trading system is that such new
barriers (imposed in late 2009 and into 2010) may create distortions that
do not allow trade to achieve its otherwise natural growth trajectory as
the global economy grows out of the recession. Furthermore and from a
development perspective, the general global trends in new trade barriers
are accompanied by the additional concern that a high share of the new
trade barriers being imposed are affecting exporting firms in developing
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countries, and especially South–South trade flows.2 Finally, the collective
response of the WTO membership in 2009 was not to rely on dispute
settlement initiatives to open up foreign markets that might be closing
down – they combined to initiate only fourteen new disputes in 2009,
only six of which were brought by developing countries.3

This chapter thus considers the present and future of monitoring in
the WTO system, with a particular emphasis on the surveillance needs of
developing countries in light of the global economic crisis. First, why
focus on the foreign market access monitoring needs of developing
countries? For a number of reasons, their needs are the most neglected
under the current trading system, as there is very little private sector
monitoring that looks out for their interests. The economic implications
of this are likely to be quite important if it results in them having less
secure access to foreign markets, because they are then unable to fully
exploit international trade as part of their growth strategies. If developing
country exporters cannot adequately monitor the conditions of foreign
market access, they are ill-informed when WTO violations occur, and
they will be unable to use the threat of or actual resort to WTO dispute
settlement to convince trading partners to fulfil their commitments to
keep markets open.

The next section provides a more detailed discussion of the theory
behind calls for additional and refocused monitoring activity on behalf of
developing country exporters in the WTO system. While we describe
how theWTO Secretariat makes important contributions in this area, we
also identify where more efforts are needed given that much of the
WTO’s monitoring effort is not targeted towards providing information
to the private sector (firms and their advocates). This information is
necessary, for example, if such firms are going make a rational decision
on whether to self-enforce their trading interests by convincing their
policy makers to engage in the dispute settlement process on their behalf.
We conclude that there is a role for substantial expansion of monitoring
and surveillance, and we then describe a number of monitoring initia-
tives that the ‘extra-WTO’ community (World Bank-sponsored Global

2 Examples of early research initiatives taking stock of protectionist data trends during the
crisis include Gamberoni and Newfarmer (2009), Bown (2009b,c), and other contribu-
tions in the collections of Baldwin and Evenett (2009), Cattaneo, Evenett and Hoekman
(2009), and Evenett, Hoekman and Cattaneo (2009).

3 Over the period 2001–2008, WTO Members collectively initiated an average of twenty-
one new disputes per year; developing countries initiated eleven of these disputes on
average per year (Bown 2009a, pp. 65–70).
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Antidumping Database and Global Trade Alert) undertook in the midst
of the global economic crisis in 2009. We detail how such initiatives have
created useful inputs that could be repackaged to further the monitoring
agenda. Finally, we outline the key questions that such inputs must be
used to answer, in order to assist more directly the interests of developing
country exporters so as to allow them to better utilise the WTO system,
including its dispute settlement provisions.

In the third section, the discussion turns to a specific appraisal of the
strongest immediate needs for additional information generation, given
the legacy of potential violations of WTO commitments over market
access spurred by the global economic crisis of 2008–2009. The chapter
concludes by providing a reminder that while it is important to
monitor and address any new crisis-generated trade barriers, develop-
ing country exporters have systemic monitoring needs whether or not
the global economy is in crisis. Furthermore, some of these needs may
change in the future depending on the conclusion of the Doha Round
and any new multilateral agreements on climate change and border
taxes.

Theory and Inputs to Monitoring WTO Commitments

This section briefly reviews the theory behind the importance of moni-
toring foreign market access commitments in the WTO system. We then
discuss actual monitoring efforts undertaken in the WTO system, es-
pecially as such efforts have been changing in response to the global
economic crisis of 2008–2009. Finally, we turn to how other groups
might best utilise the data provided by these new initiatives to inform
exporters in developing countries. Such exporters seek information on
how changing policies may have affected their foreign market access
interests and whether WTO dispute settlement is a viable possibility for
them to engage with their policy makers to self-enforce their trading
interests.

The theory behind public sector monitoring of WTO commitments

Any discussion of how best to structure public resources dedicated to the
monitoring of international market access commitments must be
grounded in theory. Here we draw on the theory provided in Bown
(2009a) which considers the issue from the perspective of the exporting
firm whose market access interests are at the heart of international
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trade.4 The exporting firm has expectations of access to foreign markets
that its government negotiated on its behalf and which are bound into
the foreign country’s WTO commitments. Now it is up to the exporting
firm and its advocates to keep the foreign market open, which sometimes
means through self-enforcement and utilising the formal WTO process
of dispute settlement.

In the theoretical model, the exporting firm needs the capacity to
work with its government officials to potentially use WTO dispute
settlement to self-enforce its access to foreign markets. Suppose a foreign
government imposes a WTO-violating trade or trade-related measure
that eliminates that firm’s market access. We define ‘monitoring’ as the
generation of sufficiently precise information on the cause of an
exporter’s loss of foreign market access and the benefit to this policy
being reversed, so that the exporter can make an informed decision based
on a cost-benefit analysis about whether to engage government policy
makers to use formal WTO dispute settlement on its behalf.5 Self-
enforcement of any foreign market entails a cost. From an economic
modelling perspective, this foreign-market specific cost is similar
(though in addition) to what an exporting firm must spend to adapt
and market its product to new foreign consumers, or to establish a new
network to deliver it to them. The main difference between the cost
of self-enforcement and these other costs of supplying to a foreign
market is that the latter are entirely borne by the exporter, whereas
self-enforcement costs are sometimes ‘shared’ because of the positive
externalities generated. Because trade policies are typically quite blunt,
the effort of keeping a foreign market open to one exporter has impli-
cations for other exporters as well. This possibility for sharing both
creates an additional set of complications and generates a role for the
public sector.6

4 This section in particular draws heavily from the arguments in Bown (2009a, chapter 5),
to which the reader is pointed for a more detailed discussion of the theory; see also Bown
and Hoekman (2005).

5 This discussion is admittedly a partial equilibrium in nature as it completely abstracts from
other costs impeding the firm from engaging its government in WTO dispute settlement.
Many of these other impediments are noteworthy; they are addressed more fully in Bown
(2009a). The idea here is to focus entirely on one critical problem facing developing country
exporters in theWTO system, and that is the lack of economic, legal and political information
that they need to even begin consideration of whether to engage in WTO dispute settlement.

6 An alternative model (and motivation) for which monitoring might be useful is if it provides
additional informationwithin the policy-imposing country. For example, the provision of new
information on the expected domestic cost of a particular welfare-reducing policy
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For an exporter to use WTO dispute settlement to reopen a market that
has been closed with a WTO-violating policy, the first step is to generate
technical information on the cause of lost foreign market access, compiled
from economic, legal and political expertise.7 The legal information is
evidence of a violation of WTO commitments or obligations. There are at
least two needs for economic information, including both the economic
importance of the WTO-violating cause of lost exports and the economic
assurance that any WTO violation was both an important cause of the lost
exports and that the loss was not caused by a (simultaneous) change in
alternative factors unrelated to the violation – e.g., a recession, increased
competition from fair alternative (foreign or domestic) sources, or some-
thing else. Finally, the political information includes estimated probabilities
that the foreign country will engage in policy reform and compliance with
potential WTO rulings, as well as the potential form of the compliance and
whether that is likely to result in substantial additional market access.

The generation of such information requires technical expertise in eco-
nomics, law and politics. This information is costly for the exporter to
acquire, though the argument is that in a self-enforcing system like the
WTO, this information must be available to the exporter to engage in
international trade successfully and sustainably. In many developed coun-
tries, the evidence is that firms have been able to overcome the cost hurdle of
generating this information through a combination of at least three routes:

(1) they are sufficiently profitable to pay private actors to monitor their
own foreign market access interests;

(2) they have organised with other local exporting firms cost-sharing
arrangements by forming industry and trade associations to monitor
common foreign market access interests jointly; or

(3) their governments have undertaken efforts to provide foreign mar-
ket access monitoring on their behalf.8

implemented by one government ministry could engage other ministries which may have
access to more efficient policy instruments.

7 We present our discussion through the lens of WTO dispute settlement. However, there
are other mechanisms that serve as complements to formal dispute settlement which
could also benefit from the additional generation of technical information. Examples
include various committees within the WTO, as well as external networks of technical
officials and standard-setting groups, such as Codex Alimentarius. For a discussion, see
Hoekman and Kostecki (2009).

8 See Bown (2009a, chapter 5) for a more complete discussion and examples of (1) and (2).
Examples of (3) would include the US Trade Representative’s National Trade Estimate
Report on Foreign Trade Barriers; the EC Directorate-General for Trade’s Market Access
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Because these three options for monitoring are less likely outside indus-
trialised countries, insufficient private sector resources are dedicated to
monitoring the foreign market access interests of exporters in developing
countries.

Given this theory and evidence, Bown (2009a, chapter 8) takes the
approach of proposing a new independent and multilateral monitoring
body called the Institute for Assessing WTO Commitments (IAWC).9

While the proposed IAWC would rely on the rules and procedures of the
WTO system for providing its assessments, it would be established,
funded and governed separately and independently from the WTO
Secretariat.10 The primary purpose of the IAWC would be to address
the problem that we identified above – i.e., to create and package addi-
tional information of use to exporters in developing countries whose
monitoring needs are insufficiently addressed – whether that is because
their exported products were: (1) not profitable enough for them to bear
the costs privately; or the firms were unable to reduce the cost burden by
cost-sharing (2) with other firms because of the inability to organise into
trade associations and/or (3) with their government, because the govern-
ment did not have the institutional infrastructure in place to provide
those services. The proposed information generation services of the
IAWC would complement other development-focused initiatives in the
WTO system, such as the 2001 establishment of the independent

Database; and the Japanese Ministry of Economy, Trade and Industry (METI)’s Report on
the WTO Inconsistency of Trade Policies by Major Trading Partners. Most developing
countries do not have such a sophisticated system in place. This is not to suggest that
devoting resources at the national level is the optimal approach, this is merely to provide
evidence that national governments in industrialised countries have recognised the need
for the public sector to provide additional monitoring of WTO commitments and this is
how they have chosen to respond. Our proposal presents an alternative approach where
monitoring is not constrained to take place at the national level.

9 For examples of similar calls for increased monitoring and surveillance by the extra-WTO
community, see Gallagher and Stoler (2009) and also Hufbauer (2009).

10 It is not necessary for the reader to take the IAWC literally. Instead it is sufficient to think
of the proposed IAWC as identifying the different topic areas that a number of groups
might target separately. Such groups might include networks of think tanks, research
institutes, and even more technically sophisticated, development-focused non-
governmental organisations (NGOs). The important point is that such information
and analysis at the heart of the proposed monitoring work programme would be
generated outside the WTO Secretariat. For political reasons, any increased substantive
monitoring efforts undertaken by the WTO Secretariat might adversely affect its other
important roles in the system – as forums for negotiation (multilateral rounds) and
litigation (neutral arbiter of disputes).
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Advisory Centre onWTO Law (ACWL), the main legal assistance centre
for developing countries in the WTO system.11

The rest of this contribution addresses the greatest monitoring needs
of exporting firms in developing countries, applied to the context of new
developments resulting from the global economic crisis of 2008–2009.
These monitoring needs, and hence the ‘monitoring’ information that
the public sector should provide, are also influenced by the supply of
WTO-inconsistent policies arising in the trading system. After describ-
ing existing monitoring initiatives in the next section, we will then turn
to some of the potentially important focus areas arising out of new and
possibly WTO-inconsistent policies which were created as a response to
the 2008–2009 global economic crisis.

A brief history of monitoring before and during the global
economic crisis

While the last section highlighted the theory behind public sector mon-
itoring of export market access interests of developing countries, we do not
mean to suggest that public monitoring does not yet exist. This section
reviews both the state of monitoring prior to 2009 and the newmonitoring
initiatives and developments that took place in 2009, spurred on by the
global economic crisis. Many of the developments of 2009 in particular
have resulted in a tremendous amount of new and useful information.
However, this information still needs to be analysed by technical experts
and repackaged to be made useful to exporters in developing countries.

Prior to 2009, most of the public monitoring that actually took place was
done by the WTO. Through its performance of national Trade Policy
Reviews of member economies, and by serving as a repository for govern-
ment notification of changes in trade and trade-related policies, the WTO
both laid the groundwork for other groups to monitor and provided most
of the global monitoring efforts itself.12 However, in the context of the

11 For discussions of the ACWL, see Van der Borght (1999), Bown (2009a, chapter 6), or
Bown and McCulloch (2010). However, while the IAWC would provide information
that ultimately might be an input into the WTO dispute resolution process – i.e., to the
exporting firms in developing countries, as well as their advocates (including the
ACWL) – the IAWC would not be involved in the actual WTO litigation process.

12 See Bown and Hoekman (2008) for a critique of the WTO’s current Trade Policy Review
process. Bown (2009a, chapter 8) details other pre-crisis efforts to provide information
beyond that being generated by the WTO Secretariat, including the Global Subsidies
Initiative and the Global Antidumping Database that is described in more detail later in
this chapter.
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firm-level model presented in the last section, there are two main concerns
with the WTO taking on this role. First, the WTO was not given the
mandate to provide sufficiently detailed information on changes in poli-
cies to be of use to private sector agents – whether it be a firm or an
advocate working on its behalf.13 Second, given its other important roles in
the system, it may be politically quite difficult for the WTO Secretariat to
play an active monitoring and information generation role.

The global economic crisis took hold in late 2008, and by early 2009 a
number of new initiatives provided additional information and data of
use to the monitoring agenda. Much of the information could be es-
pecially useful for those interested in improving understanding of
changes to the foreign market access opportunities facing exporters in
developing countries. Table 8.1 presents a timeline of a number of major
information-generating announcements in 2009 that focuses on three
entities: the WTO Secretariat, the World Bank-sponsored Global
Antidumping Database, and the Global Trade Alert.

TheWTO Secretariat did respond in 2009 with more frequent updates
and information useful for monitoring. In April 2009 it began to provide
quarterly lists of trade and trade-related measures imposed during the
crisis – with data taken from official and also unofficial (news) sources.
An explicit statement did accompany the lists, stating that, despite a
measure being included in the document, theWTO itself was not making
any judgment as to its potential consistency with any commitments or
obligations.14 While the lists were quite a useful first step, they never-
theless still generated few additional details that could be used by an
analyst to help determine whether such a measure was an economically
important cause of a reduction in its country’s exports.

13 Consider a policy like antidumping – the information that the WTO reports on behalf of
its Members is neither timely (it arrives with a substantial lag) nor detailed enough (no
tariff-line codes of products affected) to be of use to analysts seeking to make sense of the
economic market implications of the potential barrier.

14 Footnote 1 of the April 20 list (WTO document WT/TPR/OV/W/1) states: ‘This is
intended to be a purely factual report and is issued under the sole responsibility of the
Director-General. It has no legal effect on the rights and obligations of Members, nor
does it have any legal implication with respect to the conformity of any measure noted in
the report with any WTO Agreement or any provision thereof. This report is without
prejudice to Members’ negotiating positions in the Doha Round. It is a preparatory
contribution to the report by the Director-General that is called for in Paragraph G of the
TPRM mandate and that aims to assist the TPRB to undertake an annual overview of
developments in the international trading environment which are having an impact on
the multilateral trading system.’
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Table 8.1 Timeline of major new monitoring initiatives in the WTO
system in 2009

Organisation Date Information and data provided

WTO Secretariat – Report to
the TPRB from the
Director-General on the
Financial and Economic
Crisis and Trade-Related
Developments

23 January Identification of the problem of
the potential of new crisis-
induced trade barriers; but no
provision of any detailed lists of
new trade or trade-related
measures

World Bank – Global
Antidumping
Database

5 March Provides public list and detailed
data on antidumping use
through December 2008

WTO Secretariat – Report to
the TPRB from the
Director-General on the
Financial and Economic
Crisis and Trade-Related
Developments

20 April Provides public list of trade and
trade-related measures imposed
from September 2008 to March
2009

World Bank – Global
Antidumping Database

11 May Provides public list and detailed
data on antidumping, global
safeguard, China-specific
safeguard, and countervailing
duty use through March 2009

Global Trade Alert 8 June Launch which begins its ongoing and
continuous provision of detailed
and real-time information on
state measures likely to affect
foreign trading partners

WTO Secretariat – Report
to the TPRB from the
Director-General on the
Financial and Economic
Crisis and Trade-Related
Developments

15 July Provides public list of trade and
trade-related measures imposed
from 1 March to 19 June 2009

World Bank – Global
Antidumping Database

23 July Provides public list and detailed
data on antidumping, global
safeguard, China-specific
safeguard, and countervailing
duty use through June 2009
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A second example was the World Bank’s continued sponsorship of the
Global Antidumping Database, including a quarterly updating initiative
begun in March 2009 that provided detailed information on new trade
remedy investigations and trade barriers being imposed under antidump-
ing, countervailing duty, and safeguard provisions.15 The main distinction
between the Global Antidumping Database and other initiatives was the
level of detail. For example, by including information on Harmonized
System (HS) tariff line product codes and the names of firms subject to

Table 8.1 (cont.)

Organisation Date Information and data provided

World Bank – Global
Antidumping
Database

21 October Provides public list and
detailed data on antidumping,
global safeguard,
China-specific safeguard,
and countervailing duty
use through September 2009

WTO Secretariat – Overview
of Developments in the
International Trading
Environment – Annual
Report by the
Director-General

18 November Provides public list of
trade and trade-related
measures imposed through
October 2009

Sources: The reports to the WTO’s Trade Policy Review Body (TPRB) were
documents JOB(09)/2, WT/TPR/OV/W/1,WT/TPR/OV/W/2, and the November
Annual Report by the Director-General was WT/TPR/OV/12. The monitoring
reports for the Global Antidumping Database are all available online at www.
brandeis.edu/~cbown/global_ad/monitoring. The Global Trade Alert’s website is
at www.globaltradealert.org/.

15 In the interest of full disclosure, the author was the initiator of the Global Antidumping
Database project in 2004 and has managed the project since its inception, with financial
resources provided from the World Bank. Some seed funding for the project in 2004
came from Brandeis University. Since 2005, the Internet-based and freely available
Global Antidumping Database has provided detailed, tariff-line, and firm-level data on
national use of trade remedies such as antidumping, safeguards, and countervailing
measures. In 2009, the initiative was significantly expanded to include additional policies
and countries (which were using such policies more frequently in light of the global
economic crisis), as well as updating the information more often – i.e., quarterly. See
Bown (2010) for more details.
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the new trade restrictions (as well as those behind the investigating peti-
tions), analysts could match the information on potential new trade barriers
to other complementary databases (e.g., on trade flows) to determine how
economically important any given policy action would be.

Such an approach was also adopted by a new initiative launched in
June 2009 called the Global Trade Alert (GTA).16 The GTA was designed
to go beyond the trade remedy data provided in the Global Antidumping
Database to catalogue and detail dozens of other types of trade and trade-
related measures – e.g., changes in tariffs, import licensing, government
procurement, imposition of subsidies, and changes in technical and
sanitary or phytosanitary standards among others. Many interpreted
the GTA’s contributions throughout the global economic crisis as
being intended to ‘name and shame’ government policy makers by
raising the public profile of trade policy actions. Perhaps government
officials would think twice about how they structured new policy initiat-
ives if they were concerned that the GTA would flag their policies with a
red triangle that indicated ‘the measure has been implemented and
almost certainly discriminates against foreign commercial interests’.
Nevertheless, the publicity around the GTA has resulted in critics of its
own. Some focused on the utility of the information being provided for
understanding the scale of the spread of protectionism taking hold
during the global crisis, given the lack of comparable pre-crisis data
available to use as a benchmark. Others argued that the GTA was over-
stating the incidence of protectionism which could provide fodder and
cover for other policy makers interested in increasing future protection-
ism.17 We do not address such critiques here. Instead, the next section
focuses on how groups might use the tremendous amount of information
compiled into the GTA and the Global Antidumping Database to
improve the quality of information provided to developing country
exporters in the WTO system regarding the potential infringement of
their market access rights.

16 For a discussion see Evenett (2009). According to the Global Trade Alert website, it is
coordinated by the Centre for Economic Policy Research (London), and its funders
include the World Bank, the UK’s Trade Policy Unit (combining the Department for
International Development and the Department for Business, Innovation and Skills), the
German Marshall Fund of the United States, Canada’s Centre for International
Governance Innovation and Canada’s International Development Research Centre.

17 Criticisms of the GTA and the impact of such monitoring activity during the crisis
include Rodrik (2009); see also the Reuters interview with Richard Eglin, Director of the
WTO’s Trade Policies Review Division (Lynn 2009).
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The four questions that information generated from these new
initiatives could help to answer

The GTA and Global Antidumping Database provide raw data and
information. Their main contributions to date were not to perform the
technically demanding task of packaging the raw information into the
format needed for exporters and their advocates in developing countries
in the context of potential WTO dispute settlement. Here we address the
question of how others can adapt the information now available to put it
to good use.

We begin with the considerable GTA efforts of identifying trade-related
measures, and its approach of ‘red flagging’ certain measures based on
whether they are likely to have a negative impact on foreign commercial
interests. For an exporting firm in a developing country and its advocates
to make a sufficiently informed cost-benefit analysis of whether to use
WTO dispute settlement to attempt to reopen a market that was closed off
during the crisis, they require answers to at least four questions:

(1) What is the likelihood of a WTO finding of a legal inconsistency of
any particular measure?

(2) How large is the lost foreign market access at stake?
(3) Was this WTO violation a sufficiently important economic cause of

lost foreign market access?
(4) What is the legal-political likelihood as well as the form of com-

pliance of the respondent with any WTO rulings?

If resources were not a constraint, the idea would be to take every red-
flagged measure in the GTA database, as well as every imposed anti-
dumping, countervailing duty, or safeguard measure found in the Global
Antidumping Database, and to evaluate each according to the answers to
these four questions. Specifically, an analyst would use legal expertise to
clarify the likelihood that the existing WTO jurisprudence would deter-
mine that there has been a violation of commitments. Then she would
take the information on the HS codes and match them to trade flow data
to determine how much market access is at stake. Third, additional
economic expertise would be used in an attempt to clarify the extent to
which the new trade barrier was the cause of the lost market access as
opposed to being due to some other cause.18 Finally, legal and political

18 Admittedly, disentangling the economic impact of any potential WTO violations from
other causes may be quite challenging given the environment generated by the timing of
the global economic crisis. For example, there was tremendous volatility and turmoil in
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expertise would be combined to assign a probability to the likelihood that
the policy-imposing country will comply with WTO rulings and imple-
ment a change in policy that results in market access.

In economic terms, the purpose of combining such economic, legal
and political expertise is to provide the exporting firm with an expected
value of the pay-off to pursuing a WTO dispute, so that the firm can
weigh that expected benefit against the expected cost of engaging in
WTO dispute settlement.19 Only an exporter that is informed about
the expected benefits and costs of engaging the WTO’s self-enforcement
system can make rational decisions regarding whether to use it.

This section has presented a basic template by which experts in
economics, law, and politics would band together to use data provided
by monitoring initiatives such as the Global Antidumping Database and
GTA to generate and better package information of use to exporters in
developing countries. We have not yet addressed the reality of resource
limitations and the need for public good-minded analysts to prioritise
their efforts based on (1) the (demand side) needs of particular interest to
developing countries, (2) the types of trade barriers being imposed
(supply side) and (3) the largest gap of missing information that is not
being generated by other sources, such as private firms themselves. This
is the focus of the next section.

Monitoring Needs Due to Potential Crisis-Induced Abuses
of WTO Commitments

The global financial crisis of 2008–2009 resulted in a severe economic
recession in many countries that heightened political pressure to respond
with new policy initiatives. In the face of increased political pressure to
respond quickly, it is likely that governments increased the amount of

markets during 2008–2009, and in many instances it may be difficult to distinguish the
impact of a WTO-violating policy from other ‘natural’ economic activity that was
simultaneously taking place – e.g., the negative demand shock associated with the
recession. Furthermore, consider an example like the US bailout of the automobile
sector that we discuss in more detail below in this chapter. In this case, there was an
almost simultaneous demand shock (in 2008) induced by high petrol prices and
increased recognition of the impact of climate change that may have changed the tastes
and preferences of consumers towards different types of (more fuel-efficient) cars.

19 Of course an expected value is only one summary statistic – the exporter is also likely to
be interested in the statistical distribution of possible outcomes to a potential dispute.
This includes its expected payoff under various forms of ‘partial’ compliance, whether
that partiality in compliance is due to differences in the timing of implementation or the
completeness with which the trade barrier is removed.
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policy-making activity that would both adversely affect foreigners’ mar-
ket access and violate WTO commitments, and that this activity would
be above even the ‘normal’ levels that take place under calmer economic
conditions. Below we consider three different categories of crisis-induced
policies: (1) trade remedies, (2) other import border measures and (3)
subsidies and other behind-the-border measures. To guide the discus-
sion, we turn to examples of trade barriers identified by initiatives such as
the Global Antidumping Database, Global Trade Alert, and WTO
Secretariat from which it may turn out that there are dozens of examples
of countries imposing policies in potentially WTO-inconsistent and
economically meaningful ways.

Because there are dozens and perhaps hundreds of new crisis-era
policies alone that could be subject to the additional analytical scrutiny
of ‘monitoring’ by the technical experts (economists, lawyers and polit-
ical scientists) best suited to advising developing country exporters, we
also provide an analytical discussion of which policies should be subject
to such additional scrutiny. From the demand-side perspective, we focus
on developing countries and their small profit-margin industries – i.e.,
firms for which it is unlikely that sufficient extra resources are available
to coordinate politically and engage in the self-monitoring that may
occur through trade associations or national governments on their
behalf. Within the supply side of new trade-restricting policies to con-
sider, our decision on where to apply additional analytical public resour-
ces is guided by a focus on potential WTO violations of national
treatment, or a policy that discriminates between domestic firms and
foreign firms. These are the policies likely to affect many diffuse export-
ers; i.e., policies to which challenges are otherwise least likely because the
coordination across many foreign interests is most difficult.

Before turning to the three categories of policies identified above, it is
worth repeating that the data and information generated by initiatives
such as the GTA, Global Antidumping Database, and the WTO
Secretariat are still primitive and merely an input for others to use.
These sources admittedly provide little information on the four key
questions identified in the previous section. Teams of economists, law-
yers and political analysts with technical expertise must work together to
match up the primitive data from these sources with more detailed
information on trade flows, market conditions, and industry and firm
performance. With respect to any potential trade barrier identified by
these initiatives, exporting firms and their government policy makers
require answers to these four questions in order to make the larger
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expected cost-benefit calculation. Without this information they will be
unable to make a rational determination of whether to raise the issue of a
potential WTO violation with trading partners; and subsequently
whether to bring this matter to the WTO, potentially for dispute
settlement.

Crisis-induced abuses of trade remedies?

In times of economic downturn, it is common for domestic industries to
petition their governments under trade remedy laws such as antidump-
ing, countervailing duties, and safeguards for new import-protecting
measures (Knetter and Prusa 2003; Irwin 2005). As Figure 8.1 indicates,
the global economic recession in 2008–2009 was no different. The
beginning of the crisis in 2008 led to a 35 per cent increase in investi-
gations relative to those that had taken place in 2007 before the crisis, and
the 2009 increase was another 19.6 per cent higher than the level in 2008
(Figure 8.1a). Second, given the typical twelve to eighteen month lag
between the initiation of a new trade remedy investigation and the final
decision to impose definitive trade barriers, any increase in new import
restrictions associated with the crisis did not take hold until late 2009.
Overall, there was a 29.5 per cent increase in the number of new
(definitive) product-level import restrictions in 2009 compared to 2008
(Figure 8.1b), though most of this is driven by an increase during the
fourth quarter of 2009.

The fact that a domestic industry files a petition for a trade remedy
investigation or that the government grants the request and imposes a
new trade barrier is not evidence itself of a WTO violation. Indeed, the
WTO’s Agreement on Antidumping, Agreement on Subsidies and
Countervailing Measures, and Agreement on Safeguards, as well as
close to fifteen years’ worth of WTO jurisprudence, create conditions
under which national governments are permitted to investigate such
requests and authorised to respond with new import restrictions.
However, these WTO Agreements each require that two basic pieces of
evidence be provided in order to justify the imposition of a new trade
barrier. While injury to the domestic industry is one necessary compo-
nent required in each of the Agreements, injury by itself is insufficient.
The injury must be accompanied by evidence that the injury was caused
by either dumped (antidumping), subsidised (countervailing duty
(CVD)), or surging (safeguard) imports, and government investigators
are supposed to rule out that the injury was caused by something else.
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Figure 8.1 New trade remedies and the global economic crisis, 2007–2009
a. New trade remedy investigations
b. Newly imposed trade remedies

Source and notes: The vertical axis is the total number of quarterly new investigations
(Figure 8.1a) or newly imposed measures (Figure 8.1b) based on data from the Global
Antidumping Database (Bown 2010). To make comparable the data on policy use across
different (AD, CVD, SG, CSG) trade remedy laws, AD or CVD investigations (measures)
againstmultiple exporting countries are treated as one product-level investigation (measure).
Furthermore, to ensure that they are not redundant, a WTO Member’s simultaneous AD
and CVD investigations (measures) over the same product are treated as one investigation
(measure).
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The massive negative demand shock associated with the global economic
recession is one example of ‘something else’ that is not related to imports,
but that may have caused injury. Other examples may be industry or
(domestic) firm specific: is there evidence that consumer tastes and
preferences have changed in ways that led to injury? Was the domestic
industry plagued by firms that were poorly managed or which made bad
decisions? In light of such possibilities, in some jurisdictions WTO
violations may occur because national administrators of these trade
remedy investigations are not paying sufficient attention to the causal
link between unfair (dumped or subsidised) or fair (but surging) imports
and undeniable evidence of injury to the domestic industry.

Are such potential abuses of importance to developing country
exports? Given that roughly 75 per cent of the trade remedy investi-
gations and measures (that are exporting country specific, such as anti-
dumping, CVD and China-specific safeguards) imposed during the crisis
have targeted developing countries and that these are increasing com-
pared to pre-crisis levels (Bown 2010), this would suggest that they are
important. Furthermore, consider the historical data on WTO dispute
settlement. First, as Figure 8.2a indicates, over 40 per cent of all WTO
disputes initiated between 2001 and 2008 involved allegations of WTO-
inconsistent antidumping, countervailing, or safeguard measures.
Second, such policies are the targets most frequently challenged by
developing countries under the WTO – nearly 50 per cent of all of the
disputes they initiated between 2001 and 2008 concerned these sorts of
trade remedies (Figure 8.2b). Thus there is a strong presumption that
there will be many new WTO disputes initiated by developing countries
over the crisis-era use of trade remedies against their exports.

However, the main question is whether additional public resources
should be devoted to providing answers to the four technical questions
raised previously concerning trade remedies imposed during the crisis.
Perhaps surprisingly, if the discussion of the next two sections reveals
that there are many additional types of trade barriers that require
publicly-assisted scrutiny, the answer to this question may be no.

Despite these trade barriers being important for developing country
exporters to target, there are at least three reasons why they should not
necessarily be subject to additional publicly-funded scrutiny that would
come at the expense of a closer examination of other crisis-era trade
barriers. First, of all the trade barriers, trade remedies are possibly the
easiest for any exporting firm (that has been hit by them) to under-
stand and for it then to demonstrate to its government that it has been

developing countries and monitoring 175

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.009
https://www.cambridge.org/core


0

0.05

0.1

0.15

0.2

0.25

0.3

0.35

0.4

0.45

‘Obvious’
(AD, CVD)

High
(safeguard)

Medium
(border measure,

customs,
valuation, etc.) 

Low
(subsidy,

other domestic
measure, export
restriction, etc.) 

Other

Share of
total disputes

initiated during
period   

1995–2000 2001–2008a

0 10 20 30 40 50 60 70 80

Other

Low
(subsidy, other domestic

measure,
export restriction, etc.)

Medium
(border measure,

customs, valuation, etc.)

High
(safeguard)

‘Obvious’
(AD, CVD)

Total number of disputes, 1995–2008

Developing 
complainant

Other
industrialised
complainant

EC or US
complainant

b

Figure 8.2 WTO disputes, 1995–2008
a. By observability of alleged cause of lost market access and

complainant category and sub-period
b. By observability of alleged cause of lost market access and

complainant category
Source: Figure 8.2a is Bown (2009a, figure 4–7 p. 80). Figure 8.2b is Bown (2009a,
figure 4–6 p. 79).

176 chad p. bown

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.009
https://www.cambridge.org/core


adversely affected by a potential economically important WTO viol-
ation. Indeed the evidence from the pre-crisis use of WTO dispute
settlement indicates that even without any new public assistance moni-
toring, many developing countries have logged a strong record of
successfully engaging the WTO dispute settlement system to challenge
imposed trade remedies. Second, an additional concern that we have
not yet addressed is that limited public resources may best target the
sorts of trade barriers imposed during the crisis that are least likely to
be removed on their own. While one should not go so far as to say
that imposed trade remedies are automatically removed, the WTO
Agreements describing how they are to be used contain sunset
provisions (antidumping, CVD) or phase-outs (safeguards), and this
increases the chance that trade remedies imposed during the crisis will
eventually be removed without resort to WTO dispute settlement.20

Third, public resources are best utilised to combat the free-rider and
problems of coordinating and organising exporters in different coun-
tries that are jointly affected by a trading partner’s new trade barrier
that violates the WTO principle of national treatment. Because anti-
dumping and countervailing measures are exporter-specific, to the
extent that trade remedies need additional publicly-funded informa-
tion, the analysis should target new trade barriers implemented as
global safeguards, and not antidumping or CVDs.

Other tariff and non-tariff barriers imposed at the border?

WTOMembers do not limit their policy interventions to trade remedies
such as antidumping, countervailing duties, or safeguards. Thus focusing
exclusively on these policies is likely to miss part of the story of WTO
violations affecting developing country exports during the crisis.
Consider Table 8.2, which provides a summary of the Global Trade
Alert’s reporting of various types of trade-related policies during the
global economic crisis. While the table indicates that trade remedies
result in an important category of new trade-related measures, policy
makers have also resorted to other types of border measures (such as
increased tariffs, new quotas, or import bans) to restrict market access to
foreigners during the crisis.

20 This is not to indicate that WTO Members all follow the sunset provisions on anti-
dumping – there is some evidence to the contrary. See, for example Moore (2006) as well
as Cadot, de Melo and Tumurchudur (2007). Hence whether sunset provisions are
followed in the future will require additional monitoring.
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Table 8.2 Relative importance of various types of new crisis-era trade
measures according to the Global Trade Alert

Measure type

Measures
in
database

Red-
flagged
measures
in
database

Number of
implemented
measures

Number of 4-digit
HS tariff lines
affected by red-
flagged measures

Trade remedies
(total)

238 67 98 329

Other import-
restricting
border
measures
(total)

133 61 110 672

Tariff measure 113 47 94 543
Import ban 14 10 11 122
Quota (including

tariff rate
quotas)

6 4 5 7

Subsidies
(total)

187 162 173 1081

Bail out/state aid
measure

152 141 146 541

Consumption
subsidy

11 5 7 120

Export subsidy 18 14 16 220
Trade finance 6 2 4 200

Other behind-
the-border
(total)

149 63 92 926

Export taxes or
restriction

23 10 18 271

Intellectual
property
protection

5 1 1 4

Investment
measure

31 5 18 0

Local content
requirement

18 6 7 187
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How might an analyst use the GTA database to construct answers for
the four key questions regarding the expected impact of a new trade
barrier? To address this question, we go through the exercise of examin-
ing a specific example of a GTA announcement. Consider the Brazilian
government’s decision in August 2009 to increase its ad valorem import
duty from 2 per cent to 14 per cent for industrial fatty alcohols.21 First,
the GTA takes care to note that the average bound tariff of the products
concerned is 35 per cent and that the products were on the list of
exceptions of MERCOSUR’s common external tariff, and they are now
back to their original rate. Thus a simple examination of this information
suggests that while Brazil may have imposed a new import restriction
with this applied tariff increase, there is no obviousWTO violation – e.g.,

Table 8.2 (cont.)

Measure type

Measures
in
database

Red-
flagged
measures
in
database

Number of
implemented
measures

Number of 4-digit
HS tariff lines
affected by red-
flagged measures

Sanitary and
phytosanitary
(SPS) measure

17 11 12 39

Technical barrier
to trade (TBT)

9 1 3 1

Public
procurement

38 21 25 368

State trading
enterprise

4 4 4 27

State-controlled
company

4 4 4 29

Source: Global Trade Alert, ‘Statistics for category: type of measure,’ as of 3
February 2010.

21 See Global Trade Alert, ‘Brazil: tariff increase from 2% to 14% on industrial fatty
alcohols’, Measure #1035, published 17 December 2009. The tariff lines that the GTA
reports as being raised are for products 3823.70.10 and 3823.70.20.

developing countries and monitoring 179

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.009
https://www.cambridge.org/core


such as when a country increases its applied tariff above the binding rate.
Regarding the first question of whether such a measure is likely be legally
challengeable at the WTO, since there is no evidence to suggest a
violation, the analyst might stop there and move on to assessing the
next measure on the GTA list.

However, suppose just for the sake of our hypothetical exercise that
the Brazilian tariff increase on industrial fatty alcohols did contain a
potential WTO violation that satisfied question (1). How could an
analyst begin to use the data provided by the GTA to address the other
three questions to which answers are needed for an exporter or its
advocate to make an informed cost-benefit assessment of whether to
engage in WTO dispute settlement? Because the GTA also explicitly
identifies the HS codes at issue under the measure, an outside analyst
could take this information and answer question (2) – i.e., the size of the
market at stake and the likely importance of this market to foreign
exporters in developing countries.

In Table 8.3 we address this question by taking the information on
the 6-digit HS product codes that the GTA provides and matching
them to import data made available for free on the Internet by the
United Nations through Comtrade.22 First, are developing country
exporters affected by this measure? The answer is clearly yes, as five
of the top seven foreign sources of Brazilian imports of this product in
recent years were developing countries (India, Indonesia, Malaysia,
China and South Africa). Second, how large were these exports and
was there a substantial reduction in exports associated with the new
trade barrier? For these five developing countries, annual exports prior
to the crisis were not trivial, as they ranged from US$ 2 million to US$
16 million per country per year, which is well within the range of the
size of exports associated with a number of disputes recently initiated
by developing countries.23 While Brazilian imports from each of these
sources did fall substantially in 2009, as indicated earlier, it may be hard

22 In this particular case the measure was applied at the 8-digit level, and since the UN data
is only provided at the 6-digit HS level there may be some mismeasurement.
Furthermore, the 2009 import statistics may not be completely accurate if all of the
2009 import data has not yet been reported to Comtrade. Nevertheless, even reliance on
the data for the earlier years in Table 8.3 provides revealing information.

23 See, for example, Bown (2009a, chapter 6, table 6–6) which reports the size of exports in a
number of recent WTO disputes filed by developing countries regarding foreign impo-
sition of antidumping measures against their exporters. This list included seven exam-
ples of disputes over products with (pre-trade barrier levels of) bilateral exports of less
than US$ 12 million per year.
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Table 8.3 Example application of GTA-provided information: Brazil’s bilateral imports (US$) of industrial fatty
alcohols, 2003 –2009

Export
source 2003 2004 2005 2006 2007 2008 2009

Total 45,680,422 65,135,237 57,944,889 58,535,407 72,015,018 86,716,220 34,189,731
Germany 22,928,074 35,164,965 30,283,065 15,105,256 11,251,823 14,849,725 9,776,543
USA 7,286,531 11,692,440 8,433,994 12,341,197 13,904,643 13,480,647 9,842,666
India 3,376,360 1,495,503 2,618,862 7,432,952 11,852,078 15,718,822 7,225,833
Indonesia 5,574,223 7,001,838 8,700,839 8,163,489 7,872,520 12,960,963 4,492,563
Malaysia 4,310,667 3,766,553 676,917 6,344,117 11,599,249 11,890,988 366,125
China 0 766,879 3,540,019 3,486,252 3,686,913 3,404,722 1,249,271
South

Africa
630,036 3,202,052 2,079,403 3,351,471 4,518,117 2,128,633 0

Other 1,574,531 2,045,007 1,611,790 2,310,673 7,329,675 12,281,720 1,236,730

Source: Brazil’s imports of HS code 382370, data from UN Comtrade’s online database (http://comtrade.un.org), accessed on 3
February 2010. See Global Trade Alert ‘Brazil: tariff increase from 2% to 14% on industrial fatty alcohols’, Measure #1035, published
17 December 2009.
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to attribute this (without more information) to the Brazilian tariff
increase, given the possibility that the global recession may have had
negative demand-side implications, placing downward pressure on
Brazilian imports of this product as well.24

Finally, is this particular trade barrier emblematic of one likely to
affect multiple foreign countries (violating the national treatment prin-
ciple) and thus an example where affected exporters might have diffi-
culty coordinating due to a free-rider problem? The answer to this
question as revealed by the data is also yes, given that there is no
dominant foreign supplier of this product to this market. Even the
largest foreign suppliers (the USA and Germany) have exports that
are quite small by their country’s (relative) complainant standard
threshold for pursuing WTO disputes; thus it is unlikely that these
industrialised countries would put a priority on using litigation over
this particular Brazilian measure.

The implication of this exercise is, had the assessment of question (1)
resulted in aWTO violation, using the information provided by the GTA
matched to publicly available trade data to assess question (2) suggests
that this measure might be one that a development-focused outside
analyst would want to generate more information on so as to assist the
adversely affected exporters in India, Indonesia, Malaysia, China and
South Africa. Furthermore, it is important to point out that because of
the work already provided by the GTA, with the free data from UN
Comtrade available on the Internet, it took us less than thirty minutes to
provide a quick snapshot answer to this question.

Finally, consider again Figure 8.2b which indicates that between 1995
and 2008, these other types of import border measures were the second
most frequent (after trade remedies) subject of formal WTO dispute
settlement challenges by developing countries. Based on evidence from
the historical pattern of WTO dispute settlement, it is likely that crisis-
era border measures such as new tariffs, import quotas and bans, as well
as changes to procedures for licensing or customs evaluation are likely to
result in new disputes initiated by developing countries on behalf of their
exporters.

24 This is also likely given that the GTA reports that the Brazilian tariff increase only took
place at the end of August, meaning that eight months worth of 2009 imports of this
product came in under the 2% tariff. Thus additional work and information would be
needed to answer questions (3) and (4), if the information revealed by answering
question (2) indicated that this particular measure was worth looking at in more detail.
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Crisis-induced abuses of subsidies and other behind-the-border
measures?

The macroeconomic crisis and the threat of a deepening recession in
2008–2009 led many governments to adopt interventionist fiscal policies
and impose other behind-the-border measures that may have had an
impact on foreign market-access commitments in WTO-inconsistent
ways. Again, the statistics compiled from the GTA (Table 8.2) provide
evidence of a number of measures that analysts could investigate system-
atically by sequentially addressing the four technical questions identified
earlier in this chapter.

Consider the broad category of subsidies. First, many national govern-
ments responded to shocks in aggregate demand by implementing size-
able stimulus packages. Some countries subsidised specific firms and
industries – examples include the highly publicised US bailout of
General Motors and Chrysler; the US government bailing out firms in
mortgage, banking, insurance and other areas of financial services, and
the European Commission acting through financial interventions in
dairy markets.25 With the massive drop in global trade flows in late
2008 and early 2009, a number of governments (e.g., those of Brazil,
India, China and Malaysia) intervened to shore up credit markets by
providing export financing assistance.26 There is also the concern about
competitive devaluation of currencies, especially those that may be giv-
ing an advantage to exporters in one country at the expense of exporters
(and competing local producers) in other economies. Finally, indirect
evidence of increased subsidy use is also consistent with the trade remedy
data observed and described in the previous section (Bown 2010), and in
particular the increasing resort to countervailing measures being sought
by industries that perceive they are being injured by unfair foreign
subsidies that have affected their exports.

25 See Global Trade Alert, ‘United States of America: Support for General Motors and
Chrysler’, Measure #0274, published 16 July 2009; Global Trade Alert, ‘United States of
America: Expanded bailout to mortgage guarantors’, Measure #1048, published 29
December 2009; and Global Trade Alert, ‘EC: Measures to “stabilize”markets for certain
dairy products’, Measure #0653, published 8 September 2009.

26 See Global Trade Alert, ‘Brazil: Public financing for the production of goods for exports
by small and medium companies (pre-shipment phase)’, Measure #0715, published 16
September 2009; Global Trade Alert, ‘Malaysia: Services Export Fund’, Measure #0697,
published 10 September 2009; Global Trade Alert, ‘India: Pre and post shipment export
credit’, Measure #0614, published 7 September 2009; and Global Trade Alert, ‘China:
Restructuring of the ship-building industry’, Measure #0348, published 7 August 2009.
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Subsidies are but one example of ways in which governments
may have imposed WTO-inconsistent behind-the-border measures
during the crisis, which have significant impacts on developing country
exporters. The bottom set of rows in Table 8.2 indicate that the GTA has
found numerous other examples of new government policies such as
export taxes or restrictions (which work similarly to a subsidy to aid local
downstream industrial consumers at the expense of those located
abroad), discriminatory public procurement policies (e.g., the so-called
‘Buy-America’ or ‘Buy-China’ provisions), new technical or sanitary and
phytosanitary barriers (TBT or SPS) imposed without scientific justifi-
cations, as well as other measures.

Admittedly, the question of whether each of these applied policies are
WTO-illegal trade barriers (question 1) is quite complex and may be
more complicated to answer accurately than in the case of the other
import border measures described earlier. Thus, when it comes to the
question of how a development-focused outside analyst would go about
addressing these four critical questions of interest to exporters, it may be
more efficient to begin by tackling question (2) rather than question (1)
and using it as the first screen to determine which measures not to
pursue. That is, focus first on the economic question of whether any
particular behind-the-border measure that the GTA has identified as
potentially affecting trade has a large impact on exporters in developing
countries. Only if this question is answered affirmatively should the more
complex question (1) of WTO-legality and jurisprudence be addressed.

Because these sorts of behind-the-border policies are the most com-
plex and difficult to understand – for both legal and economic reasons –
this is the main area where the public sector needs to step in to provide
and package more useful information for exporters and their advocates
in developing countries. Indeed, evidence from the data on the historical
pattern of WTO dispute initiation over 1995–2008 (Figure 8.2b), indi-
cates that while there have been a number of WTO disputes over sub-
sidies and other behind-the-border measures, very few of them have been
brought by developing countries.

Conclusions and a Reminder not to Forget Permanent and
Future Monitoring Needs

This chapter has focused on the issue of monitoring the foreign market
access interests of the most vulnerable traders in the WTO system, i.e.,
the exporters in developing countries. These are the groups with
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insufficient resources to self-monitor their own foreign market interests,
and for whommonitoring is a critical input if they hope to be able to self-
enforce their WTO interests through formal dispute settlement. We have
used economic theory to best identify their monitoring needs, and we
have identified a number of new initiatives spurred on by the global
economic crisis of 2008–2009 that have generated important new infor-
mational inputs useful for the monitoring agenda. We have then
described how outside analysts can use these information inputs to
help developing country exporters and their advocates sort through the
legacy of potential WTO-violating policies resulting from crisis-era
pressures of protectionism and potentially engage the WTO dispute
settlement process to reopen foreign markets that were shut down.

It is important to recognise that while the global economic crisis has
created a political opportunity to expand the monitoring agenda,
especially to address the needs of exporters in developing countries,
their needs will not disappear once the crisis has subsided. While the
policy initiatives that tend to threaten the foreign markets of develop-
ing country exporters may change with the conclusion of the crisis,
their need for informational assistance and continued vigilance will
continue.

Finally, it is important to note that our focus on the crisis has forced us
also to ignore a number of likely future monitoring needs of developing
countries. For example, any positive conclusion to the Doha Round of
multilateral negotiations will result in WTO Members taking on new
commitments. In many instances the implementation may involve feet-
dragging as it will take place in the most politically sensitive sectors and
products – i.e., for many industrialised countries, these are the last
‘holdouts’ to liberalisation after more than sixty years of multilateral
tariff cutting in the GATT/WTO system. Furthermore, any agreement
establishing consensus rules on issues such as climate change and border
taxes is likely to generate important monitoring needs on behalf of
developing country exporters that we have not addressed either.
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9

Exploring the limits of institutional coherence in
trade and development

kent jones

Introduction

Much of the discussion of the current state of trade liberalisation has focused
on the shortfall in coherence in global trade negotiations. ‘Coherence’ in
this sense refers generally to multilateral support from outside theWTO for
efforts to improve the functioning of the trading system, particularly with
regard to the aid-for-trade programmes in developing countries. However,
in principle, ‘coherent’ support can also come from smaller regional organ-
isations and agencies, national governments, non-governmental organisa-
tions (NGOs), and the private efforts of groups and individuals. Specifically,
the World Trade Organization (WTO) Hong Kong Ministerial Declaration
in 2005 called for an expansion of aid-for-trade in order for developing
countries to benefit from WTO agreements (WTO 2005; see also Page
2007). The WTO has championed these efforts with task force reports on
aid for trade (seeWTO 2006; Evenett 2009), and the Integrated Framework
aid programmes.

The motivation for these efforts stems from the possibility that pro-
gress, consensus and final agreement in future trade negotiations may
require aid and technical assistance to developing countries that trade
negotiators cannot effectively promise, and which at present cannot be
written into multilateral trade agreements. The WTO charter declares
the goal of cooperation with the World Bank and the International
Monetary Fund (IMF) without the benefit of an institutional framework
for any coordination. Nonetheless, many such efforts are taking place,
particularly in the form of trade capacity building through World Bank

The author acknowledges comments, criticisms and suggestions from participants at the
World Trade Forum, Bern, Switzerland, September 2009, in particular Manfred Elsig,
Robert Kissack and Bessma Momani.
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funding, and the Integrated Framework, not to mention many other aid
programmes. The question remains, however, as to how international
economic institutions can establish a system of cooperation and coordi-
nation to support the conclusion of multilateral trade negotiations,
which may depend on providing support for trade capacity building
and compensation for revenue shortfalls due to WTO-sponsored trade
liberalisation.

This chapter sets out to apply the concepts of comparative advantage
and institutional legitimacy to coherence issues.1 It will first consider the
conceptual framework for understanding institutions, based on the work
of John Searle (2005), and what this means in terms of the WTO’s
goals. The analysis then turns to the role of Members’ trade capacity
regarding their accession, representation and negotiating activities in
the WTO system, and how this factor affects the WTO’s overall institu-
tional efficiency. The resulting set of problems serves as the basis for a
discussion of coherence among international economic institutions
within the framework of ‘institutional comparative advantage’. There
follows a discussion of systemic issues, focusing on the incorporation
of aid-for-trade into WTO negotiations. The chapter concludes with
a summary and a set of proposals for a comprehensive approach
to institutional coherence in the context of trade liberalisation and
development.

Institutional Coherence: the Conceptual Framework

Institutions, according to philosopher John Searle (2005), are ‘construc-
tions of social reality’ that are intended to serve a purpose. They are the
products of human interaction, and are constructed to impart status to
the activities they organise and direct, the people that act as their agents,
and the goals they set out to accomplish.2 In particular, status within an
institution carries what Searle calls ‘deontic powers’: that is, obligations
and rights recognised by the collective participants.

1 The concept of comparative advantage in this context apparently first appeared in a
communication from Japan to the WTO regarding the issue of trade facilitation (see
WTO 2003), as reported by Finger and Wilson (2007), who also apply it to that issue in
their analysis.

2 Ruggie (1998) offers a critical review of social constructivism in light of the rival
theoretical frameworks of realism and neo-liberalism, particularly in terms of the role
of constitutive rules in the constructivist approach. This feature distinguishes it from
realist and neo-liberal utilitarianism as the foundation of institutional theory.
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For the WTO the main activity is trade negotiation, supported by
dispute settlement and other forms of deliberation and information
gathering. Representatives act on behalf of the governments of countries
and territories having sovereign control over trade and trade policy. The
goal is to conclude market opening agreements and agree on rules that
regulate market access: that is, to bargain both for the gains from trade
and for continued claims over certain areas of trade and domestic
policy.3 These WTO agreements are given status that creates reciprocal
obligations and rights, in particular, the reciprocal market access for
Members’ traded products. Within this framework are the internal
governance components of the institution, such as an organisational
structure, procedural measures and formal or informal practices related
to deliberation and decision-making.4

Like other economically motivated institutions, the WTO exists
because its Members want it to exist, and to perform functions that create
benefits for them that cannot be created by the members acting alone.
The necessary component is what Searle calls ‘collective intentionality’,
which is the basis of cooperative behaviour. This feature of the institution
points to the essential issue of motivation in the form of a least common
denominator of interests, since the commitment of the participants in
the institution will depend in large part on its focus on, and credibility in
achieving, the collective goals. For WTO Members the overriding interest
at the national level is represented by the gains from trade. Any partic-
ipation of the WTO in expanded institutional coherence must take this
factor into account, for it will set limits on what the membership can
collectively approve.

In this regard, one particularly important aspect of the WTO’s institu-
tional structure is the scope of its activities. The original Marrakesh
Declaration, which founded the WTO, states in Article III that ‘the
WTO shall provide the common institutional framework for the conduct
of trade relations among its Members in matters related to . . . this
Agreement’. This broad framework could potentially include any topic
connected to ‘trade relations’. Some areas do receive specific mention,

3 WTO rules attempt to strike a balance between the gains from trade and the Members’
control over domestic policy goals, a reflection of the ‘embedded liberalism’ of the GATT/
WTO trade regime; see Ruggie (1982).

4 While goals emanate from ‘collective intentionality’, achieving them requires a set of
administrative and decision-making procedures around which members’ expectations
converge; see Krasner (1982: 186).
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but the agreement is careful not to undertake specific non-trade goals as
part of its mandate.

At the same time, there is nothing in the formal scope of WTO
activities to prevent the Members from collectively setting new trade-
related agendas not contained in any current trade agreements, leaving
the door open, in principle, for WTO agreements on development-
related issues, as long as consensus on this approach is maintained.
The preamble recognises the legitimacy of development goals, and the
WTO could thus potentially serve as the forum for negotiating aid-for-
trade agreements within the organisation. Specifically, the Hong Kong
Ministerial Declaration, approved by the entire WTO membership,
indicates a broad recognition of the importance of aid-for-trade as a
component of trade liberalisation.

These declarations, however, do not represent the institutional ‘prom-
ises’ that Searle identifies as obligations grounded in the institution’s
‘collective intentionality’. What would be required to embed this goal in
the WTO as an institution would be a specific commitment to funding,
rights, obligations and processes to support the goal. The difficulty in
establishing such a commitment is the result of the WTO’s central
operative constraint – the need for consensus – rather than the letter of
its declarations.

Figure 9.1 presents a conceptual view of the WTO as an institution,
comprising an institutional core, internal operational institutions and
institutional output. The ‘core’ is based on the collective intentionality of
the members to seek multilateral gains from trade, balanced against
their individual national sovereignty over trade policy. In essence, the
WTO as an institution calls for its Members to yield a sufficient amount
of sovereignty over domestic import market access in order to secure
reciprocal export market access. In pursuing the gains from trade, the
institution creates constitutive rules: principles guiding the relations
between WTOMembers, such as most-favoured nation (MFN), national
treatment and reciprocal bargaining in negotiations; decision-making
and representation in the negotiating process; the scope of agreements
that can be negotiated; and the differential status of members, according
to special and differential treatment. From these rules flow the deontic
powers associated with WTO rights and obligations, such as reciprocal
market access and submission to a dispute resolution process. This
framework is designed to deliver institutional output in the form of
trade liberalisation, satisfying the core gains-from-trade goal, and asso-
ciated rules, which provide additional benefits in the form of an
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instrumental ‘anchor’ to discipline and control domestic protectionist
behaviour, and a dispute settlement system to protect members’ gains
from the opportunistic behaviour of trading partners.

Since the institutional structure of the WTO is based on the specific
goal of acquiring the gains from trade within the constraint of the
domestic sovereignty of its members, there is a feedback loop from
output to the core institutional foundation. In other words, the WTO’s
sustainability as an economic institution depends on its ability to ‘deliver
the goods’. A failure by the institution to achieve trade liberalisation may
be traced back to weaknesses in internal institutional features. Note that
the constitutive rules flow from the core institutional goal, but also from
the context of custom, practice and the existing power structure, for
example. Thus historical and political, as well as economic, factors tend
to shape the rules that govern negotiations. We can therefore speak
about legitimacy and trust as important elements of the WTO’s
negotiating framework. Changes in the negotiating environment may
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single undertaking 

Principles 
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Figure 9.1 Institutional sketch of the WTO
Source: See text; concept based on Searle (2005).
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therefore require internal institutional adjustments in order to build a
new framework for reaching consensus.5

Criteria for Institutional Efficiency and Coherence

The study of international institutions lacks a theory of coherence – a
systematic explanation of how best to allocate global institutional resour-
ces to multidimensional tasks and problems.6 The difficulty of develop-
ing such a theory derives in part from the gap between the process of
creating international institutions and the complex and cross-cutting
nature of the issues they face. Typically, countries and other interna-
tional actors create an international institution along a single dimension,
around which they can establish fundamental agreement, such as the
gains from trade in the GATT/WTO system. In recent years, however,
many challenging problems have emerged in the global trading system
that go beyond the WTO’s mandate, including the provision of aid in
building domestic capacity to make gains from trade possible in devel-
oping countries. Economic considerations suggest that efforts to achieve
these goals should come from specialised institutions that are particu-
larly adept at specific activities regarding development aid, legal and
political advice, technical assistance and training. No single institution
exists with a mandate to pursue this goal.

A theory of coherence is therefore required in order to analyse not
only the allocation, but also the possibility of coordinating, institutional
efforts to pursue serious problems that overlap or go beyond the man-
dates of individual organisations. In this regard it is helpful to keep in
mind the literal definition of coherence as ‘a logical and orderly relation-
ship of parts’. This view implies an efficient allocation of activities, as one
would expect from the concept of comparative advantage, but not nec-
essarily a centralised, ‘coordinated’ effort, which may involve significant
organisational transaction costs.

Using the approach of Frey and Gygi (1990), WTOMembers adhere to
the institutional goal of promoting and ‘operationalising’ trade agree-
ments: that is, ensuring that trade agreements actually lead to more trade
according to the terms established in the agreements; settling disputes

5 In social constructivist terms, changes in ‘collective intentionality’ thereby give rise to
modifications or changes in the trade regime; see Ruggie (1998: 874–76).

6 See Suwa-Eisenmann and Verdier (2007) for a survey of the available literature on
coherence.
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among its Members; providing information in the form of periodic trade
reviews of member countries; and cooperating with the IMF and World
Bank. This last point is the least precise of the stated WTO functions,
since it is difficult to measure the performance of ‘cooperation’, and since
the associated concept of ‘coherence’ in international economic policy is
still evolving. However, as the following discussion will show, this factor
may take on increasing importance in terms of future WTO perform-
ance, although one must take a close and critical view of the costs and
benefits of ‘cooperation’. In particular, the role of the World Bank,
the IMF and even other institutions (global, regional or national) may
be instrumental in helping the WTO pursue its mandate to facilitate
trade liberalisation. There is a growing interest in monitoring ‘aid-for-
trade’ and other cooperative activities among these organisations
(Auboin 2007; OECD 2008), and funding for these activities has become
a concern in connection with further progress on the Doha trade nego-
tiations.7 The justification for the funding aspects of these efforts
emanates in part from equity considerations and progress in global
economic development, as well as from the significant systemic benefits
of a more inclusive and better-functioning global trading system
(see Prowse 2006).

Institutional Comparative Advantage

As part of the basic theory of international trade, comparative advantage
predicts the pattern of trade among countries based on their relative
factor endowments and the relative factor intensity of producing various
goods and services. Applying this concept to international institutions
can shed some light on the coherence issue, but some important mod-
ifications are also required. International institutions have resources, in
the form of funding to pursue particular activities and human capital
specialised in specific tasks (for example, trade analysis, project manage-
ment and legal expertise), and a straightforward application of this
theory can link an institution’s relative resource endowment to a com-
parative advantage in ‘producing’ a particular institutional service.

7 See, for example, documents from the WTO symposium ‘Identifying indicators in
monitoring aid for trade,’ September 2008, www.wto.org/english/tratop_e/devel_e/
a4t_e/symp_sept08_presentations_e.htm, indicating a heightened interest in the classi-
fication, magnitude and origin of ‘aid-for-trade’ funding. See also Laird (2007) for a
discussion of the political economy of aid-for-trade as a component of multilateral trade
negotiations.
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However, institutions also have endowments of status and legitimacy
that emanate from the mandates received from their members or con-
stituents, and which also form the basis of their funding and human
capital endowments. This element of institutional comparative advant-
age comes from the collective intentionality as described above (Searle
2005). The institution thus acquires legitimacy in pursuing specialised
goals through this collective pooling of its members’ sovereignty over
policies and other governmental activities.

In the case of the WTO, it is the pooled sovereignty of its Members
over their individual trade policies that allows an international institu-
tion to establish rules regarding trade relations, reciprocal bargaining for
market opening and dispute resolution. The collective intentionality of
the WTO also limits the scope of its comparative advantage by defining
what its Members accept, through the consensus rule in this case, as a
legitimate negotiating mandate. Finally, the Members’ commitment of
funds and delegation of functional status to the Secretariat and support-
ing staff determines the ‘resource endowment’ of the institution and
establishes the scope and limits of its ability to provide specific services
assigned to specific tasks.

These specialised activities are based on the underlying benefits to all
its members of a rules-based, consensus-driven organisation of nearly
global membership. Its comparative advantage therefore also derives
from its status and legitimacy ‘endowment’ as an institution: that is,
from the powers collectively assigned to it by the membership and from
the trust its members place in achieving their collective goals. The WTO
thus secures the gains from trade for its Members with a system of rules
and procedures. The implication is that those aspects of trade liberalisa-
tion involving reciprocal bargaining over market access and rules are
most efficiently managed through the activities of the WTO. At the same
time, the limits of an institution’s mandate suggest that the WTO has a
comparative disadvantage in other aspects of trade-related activities
when compared with other institutions, especially those that involve
ancillary costs in rules compliance. For example, the WTO has a limited
budget to finance activities related to trade liberalisation, mostly for trade
policy training, and limited legal support in dispute settlement cases and
related technical assistance. The central activity of WTO negotiations
focuses on reciprocal concessions, and does not include implementation
budgets. Its comparative disadvantages can thus also be traced back to
the limits of its ‘status endowment’ and its associated constitutive rules.
Finger andWilson (2007), for example, note that multilateral obligations
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under the WTO in many policy areas require local infrastructure and
institution building, which are currently the province of specialised
aid organisations such as the World Bank. The GATT/WTO system
has evolved, and it may continue to evolve in such a way that it may
encompass such activities in the future.8 However, the current WTO
mandate does not extend to a redistribution of financial resources con-
tributed by its Members to support the ancillary costs of compliance by
developing countries with new WTO obligations, even if it declares such
a transfer to be desirable in principle. This limitation is made manifest in
the small WTO budget and commensurately limited powers of the
Secretariat and Director-General.9

Other global and regional economic organisations also have resource,
status and legitimacy ‘endowments’, which may evolve and play increas-
ing roles in trade liberalisation. The World Bank, for example, is an
institution based on lending out its capital, consisting of reserves and
money paid in by its country shareholders, with the purpose of financing
specific development goals subject to approval by its Boards of Directors.
With its economic expertise, access to funds and project experience in
developing countries, the World Bank has institutional comparative
advantage in project planning, design and implementation that can be
applied to many aspects of trade capacity building. Its supporting
research activities imply a comparative advantage in country-based
trade analysis, and policy consulting on trade and development. As in
the case of the WTO, the World Bank’s comparative advantage thus also
derives from its ‘status endowment’, which in this case specifically
involves a collective agreement of its members to allocate funds in
pursuit of development goals. Its institutional framework has also con-
tributed to an accumulation of experience in project design and delivery,
the development of specialised human capital focused on project imple-
mentation and economies of scale and scope in the magnitude of projects
it manages and the broad international nature of its operations.

8 Ruggie (1982) describes the process of regime change from the perspective of GATT
during the period of diminishing US influence on that institution. Jones (2009: chapters
1–2) describes the mandate for change in the GATT system as it entered the Uruguay
Round, and the challenges of adapting the process of trade liberalisation to the newWTO
rules.

9 Monies for training, technical support and legal advice for poorer WTO Members must
be raised independently from the WTO budget. At present, the small WTO budget
indicates the limits of ‘collective intentionality’ with regard to the operationalisation of
trade liberalisation.
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Other international institutions may be identified for their compara-
tive advantage in supporting trade liberalisation among developing
countries. The IMF has comparative institutional advantage in certain
aspects of trade policy design, such as those dealing with fiscal policy and
tariff revenues, the adequacy of social safety nets and customs admin-
istration. The UN Conference on Trade and Development (UNCTAD),
as a long-standing advocacy organisation for developing countries,
has comparative advantage in training trade negotiators, and providing
advice on trade policy implementation issues and the WTO accession
process. The United Nations Development Programme (UNDP) has
comparative advantage in sector-specific trade policy advice and assis-
tance, particularly in agriculture, fisheries, tourism and textiles. The
International Trade Centre’s (ITC’s) comparative advantage lies in
advising countries on private-sector issues associated with trade policy,
including training and analysis. Development banks, such as the Asian
Development Bank (ADB) and the Inter-American Development Bank
(IDB), have comparative advantage in the delivery of specific projects
related to trade institution building in their specific regions.10 In this
regard, larger regional trade agreements such as the EU and North
American Free Trade Agreement (NAFTA) have comparative advantage
in providing institutional frameworks and resources for trade liberalisa-
tion and trade capacity building among their Members.11 In general,
comparative advantage of the larger international or regional institutions
in trade capacity building tends to be based on the mandates created for
them by their members, the trust they earn through their activities and
the specialised nature of their experience and expertise.

Numerous other international actors exhibit comparative advantage
in more narrowly defined trade-policy-related activities. Specialised
development agencies such as the German Technical Cooperation
Group and the Japan International Cooperation Agency provide eco-
nomic policy advice to developing countries. Individual governments
themselves can offer valuable advice on specific trade-related issues in
which they have an experience base and strong expertise. Organisations

10 Prowse (2002) discusses the activities of these international organisations with regard to
trade capacity building.

11 While some (arguably most) preferential trade agreements may be at odds with WTO-
sponsored multilateral trade liberalisation, at least some of them pave the way for
broader trade liberalisation. Their contribution to the process must be judged on a
case-by-case basis. The author is grateful to Manfred Elsig for bringing this type of
institution to his attention in discussing coherence.
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that monitor trade policy in detail may allow poor countries to gather
critical information to pursue WTO dispute settlement cases (see
Chapter 8). Many NGOs also have expertise in specific trade-related
areas, in which they often take strong advocacy positions. Examples are
Oxfam International, the East–West Centre, Focus on the Global South,
and Friends of the Earth. Some of them favour trade liberalisation and
the goals of the WTO; others are committed to undermining the WTO.
The status and legitimacy endowments of these smaller-scale regional,
national and private institutions derive in part from their underlying
commitments to specific goals, but also from their reputations and from
interaction with those countries and groups that consume the services
they provide. In this context, the goals of the specific group or institution,
or the ‘strings’ that might be attached to aid from it, form an important
element in the efficacy of the service it provides. In terms of institutional
analysis, this consideration is essentially a matter of ‘agency’ and there-
fore of the perceived legitimacy of the institution in pursuing an activity
on behalf of a particular client country. Seeking legal counsel on WTO
accession issues from an openly anti-WTO organisation would not make
much sense, for example.

Table 9.1 summarises some key dimensions of institutional compara-
tive advantage related to the global trading system. Differential elements
include the institution’s mandate or ‘status’ endowment, its resource
endowment’s capacity to pursue particular activities, and the ‘legitimacy
boundaries’ of the institution, which help to define limits on its ability to
enhance a particular country’s welfare in a competent manner. The table
includes several high-profile institutions that deal with trade-related
issues (WTO, IMF, World Bank, UNCTAD, UNDP, ITC, and OECD),
and otherwise indicates categories of institutions that also play a role,
such as regional development banks, national government ministries,
NGOs, and think-tanks.

Systemic and Coordination Issues

Comparative advantage considerations also arise in the question of
international coordination of institutional efforts. Beyond the compara-
tive advantage of an organisation in providing a specific service, the
question here is whether an organisation can also have ‘comparative
advantage’ in coordinating an effort that involves diverse agencies. This
is an extremely difficult issue, in view of the fact that international
institutions typically derive legitimacy from the ‘collective intentionality’
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Table 9.1 Global institutional comparative advantage profile: trade-related issues

Institution Scope Governance type

Mandate/
status
endowment

Resource
endowment

Trade-related
activities

Legitimacy
boundaries

WTO Global Consensus;
delegation
of dispute
settlement
powers

Trade
liberalisation

Secretariat staff
specialised in
trade analysis,
trade law; limited
budget

Trade negotiations,
dispute
settlement,
consulting and
training activities
(Secretariat)

Limited ability
to support
national
trade
interests in
WTO
matters

IMF Global Executive board Programme aid
for external
financing

Staff specialised in
macroeconomic
policy and
analysis; funding
through member
subscription

Country
surveillance;
programme aid;
technical
assistance

Funding
leverage may
conflict with
national
sovereignty

World
Bank

Global Executive
board

Development
aid

Staff specialised
in development,
trade analysis
and project
management

Development
project
management;
economic and
policy analysis

Balance of
interests in
project
choice and
impact
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Table 9.1 (cont.)

Institution Scope Governance type

Mandate/
status
endowment

Resource
endowment

Trade-related
activities

Legitimacy
boundaries

UNCTAD Sub-global
(developing
countries)

Deliberative;
independent
working
parties

Advocacy for
developing
countries

Staff
specialised in
trade and
development
issues

Intergovernmental
deliberations;
trade-related
technical
assistance;
negotiations
training

Problematic
unification of
developing
country
interests

UN
Development
Programme
(UNDP)

Global Executive board Advocacy for
economic
and social
development

Staff specialised in
development

Coordination of
sector-specific
trade assistance;
technical
assistance

Balance of
interests of
affected
countries

International
Trade Centre
(ITC)

Global Jointly
administered
by WTO/
UNCTAD

Enterprise
aspects of
trade and
development

Staff specialised in
business-related
issues in trade and
development

Technical
assistance;
support services
and information;
training

Business focus

OECD Sub-global
(developed
countries)

Council Promote
growth in
member
countries

Staff specialised in
country economic
analysis

Economic analysis;
country studies;
forecasting

Rich country
interest

Regional trade
agreements

Regional Secretariat; joint
administration

Promote trade
and

Staff specialised in
compliance,

Liberalisation;
compliance with

Joint interests
of members
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economic
integration

dispute settlement
and regional
development

terms of
agreement

Regional
development
banks

Regional Executive board Regional
development
projects

Subscribed capital;
capital market
funds; staff
specialised in
regional
development

Development;
infrastructure
projects;
technical
assistance

Regional and
technical
competency

Government
ministries

National Executive branch
of national
government

Pursue trade
and related
strategies for
national
government

Expertise in
national trade
policy;
supporting
infrastructure

Institution
building;
consultation;
technical
assistance

National
interest

NGOs Issue focus Varies Specific issue or
goal; quality
of technical
expertise

Staff with
specialised
technical
knowledge;
funding varies

Advocacy;
technical
assistance;
analysis; aid
coordination and
delivery

Special interest

Think tanks;
research
endowments

Issue or
programme
focus

Governing board Selected focus;
quality of
funded
research

Funding; staff
specialised in
research
evaluation

Focused research
projects;
development and
issues advocacy

Research
agenda; bias
of individual
researchers

Sources: Prowse (2002); www.wto.org/; www.adb.org/ (Asian Development Bank); www.worldbank.org/; www.undp.org/; www.
unctad.org/; www.oecd.org/; www.imf.org; www.intracen.org/ (International Trade Centre).
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of a narrowly focused goal, not from coordinating their activities with
other institutions. On this point, the coherence issues run up against the
constraints of global governance. National governance systems, for
example, address the problem of coordination in terms of constitutional
allocations of power and responsibility, in which a central government
can assign functions to agencies or combinations of agencies with a
specific chain of command. In the absence of a world government that
can delegate responsibilities in this manner, the coordination problem
becomes very difficult. Which organisation will be in charge of a project
that involves trade, capacity building and administrative infrastructure?
What will be the expected contribution of each part of the ‘coherent’
team? How will the outcome be assessed, and what is the structure of
accountability?

In some instances there is an overlap in interests among institutions,
and when the benefits and costs of the project can be easily internalised
by its recipients and benefactors, a specific coordinating function
becomes less important. This situation is akin to a traditional economic
system that spontaneously allocates resources without the need for
intervention. Finger and Wilson (2007), for example, have observed
that coordination has appeared to work well in the WTO negotiations
over trade facilitation. There are many other areas in which coherence
can be achieved in trade-related issues and problems through independ-
ent actions by organisations or agencies. Basic development assistance,
famine relief, disease eradication and education projects, for example,
will in principle ultimately improve a developing economy’s ability to
gain from trade, but the aid efforts themselves will not require extensive
coordination activities with the WTO, although they may require coor-
dination among the specialised agencies providing the aid itself. In
addition, when it comes to closing gaps in information, technical advice
or other specialised services or skills, a developing country should be
able to choose among alternatives in a ‘marketplace’ of aid. In this case,
the problem typically lies on the supply side: the availability and devel-
opment of pro bono services and specialised skills to developing coun-
tries. Development aid policy in general should strive to bring the
recipient country to a position where it can pursue its national goals
according to its own lights, so that the developing countries themselves
are setting priorities and making the choices. Coherence, in this regard,
achieves a ‘logical and orderly relationship of parts’ through autono-
mous actions by the various actors in the provision and receipt of
assistance.
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Situations of smooth internalisation of costs and benefits may be the
exception, however. A broader perspective on the issue must therefore
address those situations in which coordinated delivery of aid-for-trade
support may be necessary to complete, for example, a multilateral trade
or WTO accession negotiation. Yet the question looms as to whether it is
possible to endow a multi-agency ‘coherence’ arrangement with suffi-
cient status, legitimacy and competence to accomplish the joint goals of
its participants. Winters (2007) is sceptical that coordination and fund-
ing among various agencies can be successful when transaction costs are
high and the ultimate benefit of the aid-and-trade-liberalisation package
is not the central focus. Organisations trying to deal with such cross-
cutting issues that include elements outside their immediate purview
typically attack the problem in a bureaucratic way: by meeting, talking,
issuing studies, defining categories, locating funds, counting expendi-
tures and recording all of their efforts in periodic reports (see, for
example, WTO 2003). The act of coordinating meetings has not been
difficult in the pursuit of coherence; coordinating successful efforts to
increase trade, on the other hand, has been elusive. The institutional
problem lies in the lack of constitutive rules for the participating organ-
isations and the recipient of the aid, including mutually recognised
rights, obligations and certifications associated with the project’s activ-
ities.12 In order to impart status and legitimacy to joint or coordinated
action, it may therefore be necessary to endow such action itself with
institutional status, as might occur, for example, in a consensus-based
decision of a WTO trade agreement to include explicit terms and scope
for funding implementation measures. Note that such an agreement
would also require a corresponding agreement on the source of funding.

The most ambitious attempt at multilateral coherence to support trade
liberalisation is the Integrated Framework (IF), a joint project of the
WTO, the World Bank, the IMF, the International Trade Centre,
UNCTAD, and the UNDP.13 It sets out to provide a harmonised pro-
gramme of trade assistance in the context of an overall development
strategy, and is designed exclusively for the least-developed countries
(LDCs). The IF provides a diagnostic assessment of the country’s needs,

12 The Paris Declaration on Aid Effectiveness attempts to establish guidelines for aligning and
coordinating developing countries’ goals with donor countries’ and agencies’ resources. See
www.aideffectiveness.org/Themes-The-Paris-principles.html.While this effort is a good begin-
ning, the problem of coordination becomes more difficult when aid plays an instrumental role
in calibrating trade capacity to specific compliance goals in a multilateral agreement.

13 See www.integratedframework.org/, accessed 17 September 2009.
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the centrepiece of which is a Poverty Reduction Strategy Paper, technical
assistance and a prioritised plan for building government trade capacity,
which can then be presented to potential donors for funding consider-
ation (see Prowse 2006). As of February 2009, 45 LDCs (of 49 on the UN
list) had received IF support.

The IF is a particularly sophisticated attempt at setting up a coordinated
and coherent system of ‘aid for trade’ for the world’s poorest countries. Its
approach has been to work closely with the country’s government in order
to maximise the involvement in evaluating and prioritising its trade needs,
and its impact in terms of mainstreaming trade into development strategy
and government policy has been salutary. However,Winters (2007: 469–74)
has judged the IF in general as a disappointing attempt at ‘mid-level’
cooperation, which has failed to achieve concrete results in coordinating
aid with trade liberalisation on a country basis. In the view of its critics, the
complicated structure of the multiorganisational effort and of funding the
aid, combined with an over-bureaucratisation of the process, has dimin-
ished the IF’s ability to forge an effective link between targeted aid policies
and trade policy infrastructure. One of the key problems standing in the way
of effective IF support forWTO accession, for example, appears to be that it
is not linked with the terms of accession, as determined by the accession
Working Party (WP). Prowse (2002) documents the enormous IF-
sponsored capacity-building efforts devoted to the preparation of
Cambodia for WTO accession, a process of technical support, domestic
institution building and trade policy advising that included dozens of
international institutions and agencies as well as bilateral country aid.
Even so, Cambodia’s application process spanned nearly ten years.
Reforms to improve this situation would need to focus on the operations
of theWP, which are dominated by incumbentWTOMembers with strong
bilateral interests in specific elements of the applicants’ trade policies.
Another problem is that IF donors may have their own agendas and
motives, which could diminish both the value of the contribution to the
recipient and the credibility of the process. If aid must be coordinated with
the objective of fulfilling a trade obligation, the process must be carefully
managed to ensure that the recipient is fully engaged in the effort, and it
must also operate on the principle of institutional comparative advantage.14

Laird (2007) notes that coherence efforts are typically judged differently
from the perspective of international institutions themselves. Officials at

14 See www.wto.org/english/tratop_e/devel_e/teccop_e/if_e.htm, accessed 17 September
2009, and Shaffer (2005).
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many international economic organisations appear, for example, to regard
the elaborate administrative structure of IF projects as the best model for
policy coherence.15 These large projects appear to contribute to building
government infrastructure for trade, which is indeed a part of the trade
capacity issue. Yet, whatever admiration one may have for the adminis-
trative elegance of such efforts, both Laird (2007) and Winters (2007)
emphasise the main problem: IF projects have had very limited success in
supporting and promoting global trade liberalisation itself. In particular, for
all the attention paid to aid for trade and other financing facilities for
developing countries participating in the Doha Round, there is still nothing
on the negotiating table that would incorporate funding to support imple-
mentation costs of new WTO agreements. In addition to these problems,
IF assistance is still limited to LDCs, and would not address the trade
capacity needs of developing countries above the poorest category.

Within the context of the Doha Round, the WTO, along with the
OECD, has also established a Doha Development Agenda Trade
Capacity Building Database, which documents the funding of projects
and efforts by thirty international agencies and twenty-eight country
governments in support of developing-country trade infrastructure.
These initiatives indicate that significant funding and expertise have
been made available for capacity building in general, and the WTO itself
has provided support through its training programmes and through the
efforts of coordinated agencies under the IF. As noted earlier, however,
the WTO is not an aid agency and does not have comparative advantage
in the implementation of aid. What is lacking in these efforts is a system-
atic link between negotiated WTO obligations and the provision of
resources needed to support them. The world of WTO-sponsored trade
liberalisation and the world of development aid are still far apart. This
will be the subject of the discussion on coherence in trade negotiations.

The Changing Nature of Trade Agreements

Whereas earlier multilateral trade negotiations focused on reciprocal
tariff reductions, the Uruguay Round negotiations required a balancing
of tariff cuts with intellectual property enforcement, technical barriers

15 See WTO (2003), which provides an exhaustive review of IF activities, focusing on
governmental administration of trade-related activities. The 188-page report includes
surveys of participating countries’ government officials, perceptions of the IF agencies,
reviews of processes and recommendations.
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to trade (TBT), sanitary and phytosanitary standards (SPS), customs
valuation and import licensing procedures. Finger and Schuler (2000: 25)
estimated that a typical budget for a developing country to comply
with the WTO obligations would come to at least US$ 130 million, a
sum that was greater than the annual development budget for many
LDCs. In addition to the cost of compliance itself, the new issues
imposed an excessive burden on some developing countries in terms
of gathering information and evaluating the proposals. Developing
countries were also concerned with declining export revenues due to
preference erosion, the loss of rents due to the phasing out of textile
quotas, and declining tariff revenues due to tariff cuts. Hoekman (2002)
and others have acknowledged that the world trading system now
requires additional institutional support outside the WTO, but linked to
the fulfilment of WTO obligations, in order to facilitate the integration of
developing countries, especially the poorest among them, into global
markets.

Because of the WTO’s limited mandate to focus on the gains from
trade, it should focus on the coordination of aid and support that will
make it possible for countries to commit to and fulfil their WTO obliga-
tions, and allow all other aid activities not linked specifically to negoti-
ated WTO commitments (including other aid-for-trade) to follow a
separate track. An aid-for-trade approach to this problem would be to
internalise the costs and funding of compliance into the negotiations, so
that countries are not burdened with prohibitive costs of trade liberali-
sation. The negotiated agreement would therefore have to include com-
mitments for funding the necessary capacity building projects. The
concept could be extended to the establishment of a compensation
fund, for example, to offset revenue and income losses from tariff
reductions and liberalisation-induced price changes. In this manner
negotiations would be more transparent, and bargaining issue by issue
would be more self-contained. The challenge to the WTO system is that
it would require the participation of additional organisations represent-
ing aid providers in the negotiations, and there is no institutional provi-
sion for including such terms in a multilateral trade agreement. This is
why it is important to limit aid-for-trade elements of WTO agreements
to the minimum necessary to achieve consensus.

In the special case of trade facilitation, as noted earlier, coherence can
emerge in a spontaneous manner. Trade facilitation, which encompasses
a wide range of logistical and communications activities that have an
impact on the delivery of traded goods through ports, warehouses and
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customs facilities, was one of the new areas of the Doha Round.16 The
interesting upshot of the trade facilitation negotiations is that developing
countries, with international aid and support, have made progress in this
trade negotiating area without any successful conclusion of the Doha
Round itself. The World Bank alone, which has identified trade logistics
as a priority in development aid, reports aid-for-trade project support of
US$ 3.1 billion per year from 2002–2005 and US$ 4.9 billion in 2007 (see
World Bank 2008). Wilson et al. (2005) estimate that bringing the
poorest performers in this area halfway towards the global average they
have benchmarked would increase trade by US$ 377 billion annually.
The rewards of investment in this area are evidently sufficiently high to
justify the efforts by developing countries in obtaining aid and financing
even without a WTO agreement, although the role of the WTO in
presenting the issue was probably instrumental in promoting the idea.
Still, trade facilitation appears to be an issue in which widespread support
in the international community can internalise and thereby ‘solve’ the
capacity-building problem of completing trade negotiations.

It is tempting to present trade facilitation as a model for WTO
coherence, but unfortunately it appears to be an exceptional case. For
other negotiated WTO obligations requiring significant compliance
costs, a more formal method of coordination will be needed. Taylor
and Wilson (2008) have suggested, for example, that the WTO’s Trade
Policy Review Mechanism would serve as an efficient basis for planning
aid-for-trade projects at the World Bank, but this arrangement would
not necessarily imply a coordinating role by the WTO. However, coor-
dination becomes more difficult when interests are not aligned, or when
the transaction costs of implementing the aid are very high. A rich-
country trade proposal, for example, such as compliance with the
Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS Agreement), may require costly domestic investments in poor
countries for which they would not invest or seek aid in the absence of a
reciprocal negotiated benefit and perhaps legally binding funding com-
mitments. In such cases the developing country’s reforms may be of
greater economic benefit to the rich demandeur countries than to the
respondent developing countries. In this case, closing a beneficial trade
deal may imply the need for a ‘side payment’ to the developing countries,

16 Trade facilitation negotiations built on the customs valuation agreement in the Uruguay
Round. Bagai andWilson (2006) provide a detailed description. Anderson andWincoop
(2004) discuss trade cost implications.
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thereby justifying a financial commitment needed on their part to make
the investment and the deal happen. Furthermore, the successful con-
clusion of the entire negotiations could depend on such direct and legal
commitments for capacity building.17

How should the WTO negotiations be structured to deal with com-
plementary objectives outside its mandate and outside its area of com-
parative advantage? Finger (2007), for example, has stated that it is
impossible to make side payments legally binding in the WTO, at least
under its current structure. One possibility is that the World Bank could
provide the necessary channel for funding and project logistics through
direct negotiation with the rich countries sponsoring the proposal and
the developing countries receiving the aid. The trade facilitation example
shows that theWorld Bank already plays this role in an informal manner.
Even this sort of arrangement may not be sufficient to complete the
negotiation, however, since there would still be no formal link between
negotiated WTO obligations and funding support. An agreement mak-
ing this linkage, along with an agreement on financial burden sharing
and implementation, would presumably require a new type of binding
instrument in the WTO. Finger (2007) suggested that funding commit-
ments could be made under a plurilateral agreement that could provide
the means for such linkage. In the GATT/WTO system, this type of
accord has been reserved for partial agreements among a subset of WTO
Members, which are not binding on (but are open to accession by) the
rest of the membership. In this proposal a plurilateral agreement, con-
cluded as part of the WTO negotiations, could be used to bind specific
countries to funding commitments to cover costs of compliance by other
countries, with implementation by other institutions. This issue brings
the discussion of WTO institutions into uncharted waters, and it is not
clear how such arrangements could be implemented. Yet the systemic
demands of this coherence issue are likely, in one way or another, to
require more formal and perhaps binding obligations from potential
donor countries in the future, in order to overcome a trade capacity
‘bottleneck’ in WTO negotiations.

Figure 9.2 illustrates the principal issues involved in making coherence
an integral part of trade liberalisation. There is a presumed resistance by
many developing countries to trade liberalisation, based on the gap in

17 See Stiglitz and Charlton (2006), who oppose a quid pro quo approach to aid-for-trade
programmes, and propose transfers from developed to developing countries independ-
ent of the trade bargaining agenda.
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trade capacity, ancillary costs of compliance, possible foregone revenues
and uncertainties about the outcome of negotiations. All of these factors
raise the resistance threshold to reaching consensus in a multilateral
trade negotiation in the WTO. Aid-for-trade activities would act to
alleviate the resource constraints and improve trade capacity, lowering
the resistance threshold. The graphical presentation in Figure 9.2 dis-
tinguishes between (1) donor and programme-contingent coherence,
currently the only type of coherence being practised, and (2) ‘internal-
ised’, WTO-mandated coherence, which would be an integral part of the
WTO trade agreement. The institutional innovation would be to have
safety nets as part of the bargain, established through expanded rights
and obligations (deontic powers) to offset compliance costs and revenue
losses, and improve members’ capacity to gain from trade. The benefit of

TRADE
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Internalised
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Figure 9.2 The challenge of harnessing coherence for trade liberalisation
Source: See text; concept based on Searle (2005).
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internalised coherence lies in its ability to overcome the resistance
threshold systematically, assuming of course that the negotiations are suc-
cessful. One important challenge lies in establishing institutional struc-
tures that coordinate, legitimise and fund aid-for-trade activities, which
would require an unprecedented level of cooperation and delegation of
responsibility among the WTO and its partner institutions in the plan.
Other challenges, not shown in Figure 9.2, include implementing the aid
activity and making it effective. It should also be noted that aid-for-trade
activities that fall outside the narrower confines of a WTO agreement, as
well as other development aid activities, would continue on their own
track, and would continue to contribute to countries’ trade capacity and
performance.

Summary and Conclusion

As an issue in trade policy, ‘coherence’ has come to signify the impor-
tance of cooperation among international institutions in those activities
that can build countries’ trade capacity and their ability to participate in
the trading system. This chapter has focused on using the principle of
institutional comparative advantage to achieve coherence as ‘a logical
and orderly relationship of parts’. Coordination, however, remains a
particularly challenging problem. Despite recent efforts by the WTO
and other international organisations, cross-agency coordination has
not contributed significantly to trade liberalisation itself.

The challenge in creating internalised coherence in an expanded trade
agreement is that there are currently no institutional structures to sup-
port it. Coherence at this level would create new institutional rights,
obligations, and status functions within theWTO and between theWTO
and other institutions, a bold step towards broader and deeper global
governance. Many observers of the stalled Doha Round are likely to
argue that such drastic action is unnecessary, and that consensus on a
trade agreement will be forthcoming with the right mix of compromise,
creativity, determination of governments and trade officials and perhaps
further recovery from the global financial crisis. In this view, trade
liberalisation coherence can proceed on its current track of multilateral
cooperation outside any specific WTO obligations. Yet there is evidence
that the legacy of the Uruguay Round has left many developing countries
wary of any new broad and ground-breaking trade package, which has
created heightened aversion to the risks of trade liberalisation.
Coherence, in this regard, may represent more than just the means for
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improving countries’ ability to gain from trade; it may in fact play a key
role in facilitating a consensus on WTO trade liberalisation in general.
The alternative, for now, appears to be an ad hoc and limited set of aid-
for-trade activities benefiting selected recipients, based on donor and
funding availability.

A comprehensive treatment of the optimal allocation and coordina-
tion of institutional resources and activities must await the further
development of a general theory of global institutional coherence.
More evidence needs to be gathered on cooperative projects among
global institutions, including cost–benefit analysis. Improvements in
coherence will require a framework of clear goal-setting, decision-
making, agency and accountability. In cases of successful execution of
the project, a preliminary view suggests that it is important that the
benefits be internalised, through ‘ownership’ of the project, as in trade
facilitation. The most difficult issue is the question of coordination
when the underlying proposal is controversial and may require a nego-
tiated side payment. The World Bank and the IMF, for example, may
play an increasing role in trade negotiations when funding and imple-
mentation are critical to the conclusion of an agreement. Success in this
endeavour will depend on a broader and more open system of eleemo-
synary support, based on institutional comparative advantage, and
avoiding the pitfalls and transaction costs of bureaucratic interagency
coordination.
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The consensus principle
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10

The WTO as a ‘living instrument’: the contribution
of consensus decision-making and informality to

institutional norms and practices

mary e. footer

Introduction

The Marrakesh Agreement Establishing the WTO (the WTO Agreement)
and the annexed multilateral trade agreements, while firmly rooted in treaty
law and representative of a set of binding obligations between the members,
are nevertheless evolutionary in character. By this I mean that they are
capable of adaptation and further development. They therefore constitute a
‘living instrument’. Characteristic of this are the various practices and
customs that exist in the WTO, which are generated, or supplemented, by
the practice of members in the institutional sphere. Normatively speaking,
they form part of the ‘established practice of the organization’ and are
considered as ‘rules of the organization’ in the sense of Article 2:1(j)
VCLTIO.1 The two ‘aides-de-camp’ in this development are consensus
decision-making and informality, both of which act as agents of incremental
change and contribute to keeping the WTO alive.

This chapter begins with a brief explanation of what is meant by describ-
ing the WTO as a living instrument, where institutional practices and
institutional norms contribute to the organisation’s further development.
It then focuses on the role of consensus decision-making and the way in

My thanks go to Markus Krajewski and Marion Panizzon for useful comments on an earlier
draft of this chapter. The usual disclaimers apply to the final version.
1 Article 2:1(j) Vienna Convention on the Law of Treaties between States and International
Organizations or between International Organizations, done at Vienna, 21 March 1986,
25 ILM (1986), 543 at 547, not yet in force (hereinafter VCLTIO) reflects customary
international law. Accordingly, such rules may be determinative of general international
law, as a matter of evidence, before (international) courts and tribunals, in matters of
treaty law and practice involving states and international organisations.
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which informality has operated in the process of collective decision-making
under the General Agreement on Tariffs and Trade/World Trade Organ-
ization (GATT/WTO) and its effects on that process. First, during the
GATT era, informal processes gradually gave way to more formal ones.
Second, informality shaped and changed the way the major interests’ rule
operated in the GATT and has continued in the WTO.

Finally, the issue of informality is explored more closely in order to
determine its effect on WTO decision-making. This leads to an exami-
nation of how informality has shaped the process of consensus building
or active consensus through the use of small groups, coalitions and
alliances – sometimes with the assistance of chairpersons, facilitators
and friends – in order to advance trade negotiations, specific interest
issues and rule-making. All too often the issues of informality and forms
of soft governance are overlooked, owing to the undue emphasis which is
placed on the enforcement of WTO obligations through dispute settle-
ment. This contribution seeks to rectify some of those shortcomings.

The WTO Agreement and Annexes as a ‘Living Instrument’

The WTO Agreement and its Annexes go beyond establishing a set of
‘mere contractual relationships’ between the Members (i.e., on agreed
tariff concessions) or ‘mere legislative rules [which are] binding’
(i.e., they represent no more than a code of conduct for the regulation
of international trade). Instead, ‘something organic and permanent’
(McNair 1930: 117) has been created in terms of a treaty and an institu-
tional framework, which due to its evolutionary nature and its prospects
for continuous acts of law-making and regulatory activity can be con-
sidered as a ‘continuing’ or ‘living’ instrument (Wolfrum 2005: 7).

It is an established doctrinal matter that constitutive treaties like the
WTO Agreement and its Annexes are of an ‘intrinsically evolutionary
nature’ (Jennings and Watts 1992: para. 629). Joost Pauwelyn, in discus-
sing the contemporaneous versus evolutionary interpretation of WTO
obligations, recognises the durability and continuity of such obligations
over time. Accordingly, these multilateral treaty norms are of a ‘continu-
ing nature in the sense thatWTOMembers regularly renew their consent
to them by means of implementing, applying, monitoring and recon-
firming these provisions in the context of the WTO as an international
organisation’ (Pauwelyn 2002: 2).

Pauwelyn points out that theseWTO treaty norms are ‘part of a regulatory
framework or legal system that was created at one point in time but
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continues to exist and evolve over amostly indefinite period’. In other words,
they derive their character from the WTO as a ‘continuing’ or ‘living’ treaty
in an unlimited time frame (Pauwelyn 2002: 4). In commenting on the
ambitious and active work programme of the WTO in the field of trade-
related intellectual property rights (TRIPS), former WTO Director-General,
Supachai Panitchpakdi, has also acknowledged that ‘the TRIPS Agreement,
like otherWTOAgreements, is a living instrument, capable of evolution and
adaptation in the light of the needs and priorities of the Members’.2

The concept of a living instrument is familiar to constitutional law-
yers, who often talk about a ‘living constitution’ in order to distinguish
the practical application of a constitution from its formal nomenclature
(Engel 1967). The practice of international lawyers is no different. The
idea that a treaty is a ‘living instrument’ is particularly pertinent in the
context of treaty interpretation by judicial bodies. We have only to look
at the European system for the protection of human rights to discover
that the European Convention on Human Rights is ‘a living instrument
which must be interpreted in light of present-day conditions’, i.e., con-
temporaneously.3 Similarly, in WTO jurisprudence the Appellate Body
has on occasion adopted an ‘evolutionary’ approach to treaty interpre-
tation in order to take account of changing factual circumstances.4

There may be some who are unhappy with the ‘evolutionary nature’ of
WTO obligations. It does not sit easily with the idea of a consent-based
formal legal agreement, which was meant to set rules for the conduct of
world trade, and supposedly can be changed by equally ranked rules
brought about by the same contractors (Brölmann 2007: 115). It is
nevertheless the case that WTO obligations are not only of a continuing
nature but are also intrinsically evolutionary and adaptable. The next two
sections explore the contributions that consensus decision-making and

2 ‘Commission report is food for thought on intellectual property – Supachai’,WTO News,
17 September 2002, reporting a speech by the WTO Director-General Supachai
Panitchpakdi at the launch of the report by the UK Commission on Intellectual
Property Rights, Geneva, 16 September 2002.

3 See Tyrer v.United Kingdom, 25 April 1978, Series A No. 26, p. 15, § 31, (1980) 2 EHRR
1; Soering v. United Kingdom, 7 July 1989, Series A, No. 161, p. 40, § 102, (1989) 11
EHRR 439 and Loizidou v. Turkey, 23 March 1995, Series A No. 310, p. 26, § 71, (1995)
20 EHRR 99.

4 United States – Import Prohibition of Certain Shrimp and Shrimp Products (US – Shrimp),
complaint by India, Malaysia, Pakistan and Thailand, WT/DS58/AB/R, adopted 6
November 1998, para. 130, with reliance on Namibia (Legal Consequences) Advisory
Opinion, ICJ Rep. (1971), p. 3.
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informality make to those institutional practices and norms in the WTO
in order to keep the WTO Agreement and its Annexes alive.

Consensus Decision-Making and Informality in the GATT/WTO

The process of decision-making in theWTO lies at the heart of its existence
and permeates every aspect of its functioning. Before reviewing the effect of
consensus decision-making and informality on normative developments
in the organisation, we need to understand how those processes worked
under the GATT and how they have further evolved in the WTO.

Decision-making in the GATT: shades of informality

The GATT era was typified by two types of decision-making, which oper-
ated on the basis of informality. The first type of informality was the act of
‘collective decision-making’ by all the contracting parties, which was articu-
lated by the contracting parties, acting jointly under Article XXV:1 GATT
1947.5 It served to highlight the goal of multilateralism. In the absence of
any formal institutional structure, the contracting parties acted together
as parties to a multilateral treaty in order to give effect to the General
Agreement and to facilitate its operation.

After the failure of the International Trade Organisation (ITO) proj-
ect, the contracting parties turned their attention to finding ways of
making the GATT operationally more efficient. One way was to ‘insti-
tutionalise’ the functioning of collective decision-making. They began by
drawing up a list of some ten to twelve functions and responsibilities of
the contracting parties, acting jointly under Article XXV:1 GATT 1947,
and recommended that a standing committee for intersessional business
be set up to deal with the functioning of the GATT.6 However, govern-
ments failed to adopt the GATT standing committee option and the
function of collective decision-making was never formalised during the
lifetime of the GATT.7

5 Such joint action by the contracting parties was primarily aimed at the power of the
contracting parties to interpret the General Agreement by way of (i) decision-making, (ii)
the adoption of reports of panels and working parties, (iii) chairman’s rulings, (iv) action
by the GATT Council, or (v) exceptionally, a legal opinion from the GATT Director-
General, or his representative; see GATT Analytical Index (1994: 812).

6 GATT Doc. CP.5/SR.25 at 6 (1950); see Jackson (1969: 154).
7 Instead, periods between sessions of the contracting parties were managed by an ‘Ad
Hoc Committee for Agenda and Intersessional Business’, based on a recommendation
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As for the practicalities of collective decision-making, each contracting
party to the General Agreement had one vote.8 ‘Joint Action’ decisions of
the contracting parties were taken by simple majority, except where
otherwise provided for, as in the case of a decision on the grant of the
general waiver from GATT obligations9 or with respect to the accession of
a new contracting party to the General Agreement.10 In practice, however,
the GATT contracting parties almost always adopted decisions by con-
sensus (Georgiev 2003: 27–9). Procedurally, the rule of multilateralism set
out in Article XXV, which encouraged collective decision-making, was
straightforward. In the beginning, it was fairly easy to operate, due to the
relatively small number and homogeneity of GATT contracting parties
(Tijmes-Lhl 2009: 422 and 426). This meant that there was often a
tendency to arrive at collective decisions by unanimity.

The second type of informality was less obvious. There was a prevail-
ing belief from the inception of the GATT that those trading partners
‘with the most obvious stake in a given issue or negotiation should
exercise paramount influence in related decision-making’ (Finlayson
and Zacher 1983: 302). The major interests’ norm therefore operated in
favour of restricting the participation by GATT contracting parties in
decision-making activities to those countries that were most affected by
or exercised the most influence over the outcome of the issue being
decided upon.

Various informal practices surrounding decision-making in the
GATT era ensured that the major interests’ norm was kept alive, most
obviously through a process called the ‘club model’. It allows a discrete
group of states, which are members of a particular international institu-
tion, to form a club for a particular purpose in order to work together
through established rules and practices, to rely on specific information as
to the extent to which governments follow such rules and practices and to
focus upon clusters of issues (Keohane and Nye 2001: 265). The club
model not only conveniently demarcates boundaries of subject-matter

adopted by the contracting parties on 24 October 1951, GATT, CP.6/41 BISD Vol. IIS/
205–209, at 206 (1952). It was later renamed the ‘Intersessional Committee’; see
Organizational and Functional Questions, Report adopted by the contracting parties on
28 February, 5 and 7 March 1955, (L/237), BISD 3S/9, 231–52, at 245–7 (1955).

8 Article XXV:3 GATT 1947.
9 The decision on a general waiver decision, pursuant to Article XXV:5 GATT 1947, called
for a super qualified majority (a two-thirds majority of the votes cast and such a majority
had to comprise more than half of the contracting parties).

10 The decision on the accession of new contracting parties, pursuant to Article XXXIII
GATT 1947, required a two-thirds majority decision of the contracting parties.
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competence for government officials negotiating within issue areas but
also allows club members to develop rules to govern those arrangements,
supplemented by informal practices. Overall, the club model ‘evokes a
looser form of association than . . . informal groups of states working
within international organizations as “coalitions” ’ (Wolfe 2008: 182).

A club-like atmosphere prevailed at the GATT. It helped to forge the
interests of a small group of mostly wealthy, industrialised contracting
parties in the multilateral trading system which was able to dictate the
pace of developments in respect of decision-making and rule-making
(Tijmes-Lhl 2009: 426).11 The process was informal and proved highly
effective in excluding outsiders. It also allowed many national political
constituencies to be presented with a series of faits accomplis arising out
of trade negotiations, thereby making it easier for some GATT contract-
ing party governments to manage domestic trade and economic policies
(Keohane and Nye 2001: 266).

From the point of view of GATT decision-making, a tension existed
between the major interests’ norm, as represented by the club model, and
joint or collective decision-making in the pursuit of multilateralism. This
tension still persists to some extent in theWTO. It has been reinforced by
two further factors. One is the process of consensus, which has come to
dominate the decision-making process so completely that joint or col-
lective active decisions in pursuit of multilateralism are held hostage to
the principle of non-objection, as the basis for consensus. The other
factor is the sheer increase in the number of WTO Members, compared
to the GATT contracting parties – an issue that has had a significant
effect on the major interests’ rule as we shall see below.

Formalisation of informal consensus decision-making

In the WTO the process of collective decision-making in pursuit of
multilateralism has been retained and formalised in the WTO
Agreement. It now underpins every type of decision-making activity
undertaken by the Members, since potentially every WTO organ is a
body of the whole and all decisions are taken by the Members collec-
tively. Substantively speaking, multilateralism has thereby been rein-
forced. It has also been made more coherent through its institutionalisation,
beginning with the Members’ commitment to hold regular meetings
of Ministers in its highest decision-making body, the Ministerial

11 With reference to Pauwelyn (2005: 23).
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Conference.12 As a result, collective decision-making in the WTO comes
closer to the forms of collective decision-making in other international
institutions such as the Conference of the Parties, or CoP, under various
multilateral environmental agreements (MEAs) (Churchill and Ulfstein
2000: 656).

However, while both sets of institutions operate a form of collective
decision-making based on consensus, differences in institutional design
between the WTO and a CoP–MEA mean that the Ministerial Confer-
ence meets as the General Council, in regular session, in order to fulfil the
WTO’s institutional mandate in both ongoing negotiations and rule-
making. By contrast a CoP–MEA meets as a treaty body in order to
advance the progressive development of the framework treaty under
which it operates (Brunnée 2005: 102–3).

The resulting institutional shift in the WTO means that it has become
common for many Members to delegate the function of secondary rule-
making to their permanent missions in Geneva, or to their proxies in
various coalitions (Patel 2007: 13). The attendant result is that the political
will of member governments in trade negotiating rounds, which is needed
to reinforce the process of continuous rule-making, may be missing. As
Thomas Cottier suggests, some thought needs to be given to how ‘a proper
mix of trade rounds and a process of continuous treaty-making’ in the
WTO’s many regulatory fields, especially in respect of rules and disciplines
on non-tariff barriers, can be achieved (Cottier 2006: 501).

Unlike the sparse language and simplicity of Article XXV GATT 1947,
which makes no reference to the adoption of decisions by consensus, the
WTO has an elaborate set of formal rules on decision-making. These are set
out in Article IXWTOAgreement, although in practice only the general rule
on consensus is relevant. The primacy of consensus decision-making, and
the residual nature of voting, which is known as the ‘qualified consensus’
approach (Szasz 1979: 529) is clear from the language of the provision:

The WTO shall continue the practice of decision-making by consensus
followed under the GATT 1947. Except as otherwise provided, where a
decision cannot be arrived at by consensus, the matter at issue shall be
decided by voting.13

Formally speaking, the wording of Article IX:1 WTO Agreement recog-
nises the previous GATT practice of consensus decision-making and
institutionalises it in the WTO context. This development is not

12 Article VI:1 WTO Agreement. 13 Article XI:1 WTO Agreement.
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dissimilar to the rules of procedure, which were used in negotiating the
Third United Nations Convention on the Law of the Sea (UNCLOS III),
which formalised the ‘tradition of consensus that . . . [was] still largely
unformalized’ at the time. The only difference between the two is that the
UNCLOS rule on consensus decision-making emanates from an infor-
mal instrument, known as the ‘Gentleman’s Agreement’, and the four
voting rules (Rules 37–40), which acted as a fall-back should consensus
not be reached,14 whereas the WTO rule institutionalises the previous
informal practice on consensus.

So pervasive is consensus that it is used throughout the organisation,
by every institutional body (Ministerial Conference, General Council,
specialised Councils, Committees, sub-committees and working parties)
even where a formal vote would normally be required. For example, in
the first year of the WTO’s existence, the Members developed a practice
of adopting decisions on waivers and accessions by consensus instead of
putting such decisions to a formal vote, as required by Articles IX:3 and
XII:2 WTO Agreement, respectively. Normally, a waiver decision is
adopted by a qualified, three-fourths majority of the Members in the
Ministerial Conference or General Council, unless it concerns a waiver
related to a transitional period. Similarly, a decision on the accession of a
new member must be adopted by a two-thirds majority of the Members
in the Ministerial Conference or General Council.15

The statement by the Chairman of the WTO General Council records
the Members’ agreement in November 1995 on ‘Decision-making Pro-
cedures under Articles IX and XII of the WTO Agreement’,16 as follows:

On occasions when the General Council deals with matters related to
requests for waivers or accessions to the WTO under Articles IX and XII
of the WTO Agreement respectively, the General Council will seek a
decision in accordance with Article IX:1. Except as otherwise provided,
where a decision cannot be arrived at by consensus, the matter at issue shall
be decided by voting under the relevant provisions of Articles IX or XII.

Even so, the use of consensus for decisions on waivers and accession
under the WT/L/93 process does not preclude a WTO Member from

14 See further Buzan (1981: 331 and 347–58).
15 Article XII:2 WTO Agreement.
16 The General Council adopted the decision on Decision-making procedures under Article IX

and XII of the WTO Agreement, at its meeting of 15 November 1995, item 3, WT/GC/M/8
(13 December 1995), section V, pp. 7–8. It was issued in the ‘L’ or Legal Series, as a Statement
by the Chairman, WT/L/93 (24 November 1995) (hereinafter Decision WT/L/93).
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requesting a vote at the time a decision is taken, thereby reinforcing the
residual rule on voting,17 which mirrors the general one in respect of
consensus decision-making.18 It thereby serves a similar function to the
four voting rules (Rules 37–40), which are used to back up a failure to
adopt a consensus found in UNCLOS, i.e., the ‘quest for consensus in the
WTO’ takes place ‘with a visible shadow of a vote’ (Ehlermann and
Ehring 2005: 52).

Finally, a footnote to the text of Article IX:1 WTO Agreement indi-
cates what form consensus decision-making should take inWTO institu-
tional bodies. Essentially, consensus exists ‘if no Member, present at the
meeting when the decision is taken, formally objects to the proposed
decision’, i.e., vetoes the decision. Consensus decision-making is there-
fore a process of ‘non-objection’ (Zemanek 1993: 863 and 872) or passive
consensus, the origins of which can be traced back to GATT practice.19

Just to be clear on this point, consensus can also refer to the type of
decision-making process that involves negotiation and conciliation in
order to push the process forward (Buzan 1981: 328–9) otherwise known
as consensus-building or active consensus.20 Used in this sense, consen-
sus refers to the process, which precedes ‘formal’ consensus decision-
making or even initiates it. It can facilitate decision-making by allowing
for the elimination of controversial points by means of a ‘genuine con-
sultation and bargaining process’, leading in turn to wider participation
(Narlikar 2001: 7).

A measure of how successful active and passive consensus can be in
the context of the WTO is found in the work of Barry Buzan, who has
analysed the complex and protracted negotiations for the 1982 UN
Convention on the Law of the Sea. Buzan distinguishes between active
consensus, which was used to move forward the process of negotiating the
UNCLOS III, and passive consensus, which he sees as the ‘mere substitution
of consensus for voting as a way of making decisions’ (Buzan 1981: 329).

Active consensus plays a similar role in theWTO to the one it played in
UNCLOS III, since it is present in negotiations on both single and

17 AnyMember that has ‘a particular problem with a proposed decision regarding a request
for a waiver or an accession to the WTO’ must ensure its presence at the meeting in
which the matter is considered, Decision WT/L/93, second and third recital.

18 Article IX:1 WTO Agreement, second full sentence.
19 See Director-General’s report to the Council on Article XVI:1 discussions on ‘EEC-

Refunds on Exports of Sugar’, adopted on 10 March 1981, GATT Basic Instruments and
Selected Documents (BISD), 28S/80; see further Footer (1997).

20 For the use of consensus in this broader, deliberative sense see Skubiszweski (1965: 155).
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sectoral issues, the latter of which emanate from built-in agenda items in
some of the multilateral trade agreements. The two forms of consensus
are complementary because the ultimate aim is to try to reach agreement.
Active consensus can be important not only in moving the process
forward but also in resolving underlying conflicts, i.e., in accommodating
differences of opinion by the deliberate choice to avoid voting. Moreover,
it allows participants to identify with the result even where they may
disagree on the details. The eventual adoption of a decision by passive
consensus means that members do not jeopardise any previously agreed
positions that they may have reached.21

What I think could be helpful is a proper examination of active and
passive consensus in the WTO with respect to ongoing negotiations on
tariffs and commitments in services as well as complex negotiations on
non-tariff barriers, such as the removal of subsidies. The outcomes could
then be compared with a similar use of active and passive consensus in the
ordinary, day-to-day regulatory activities of the WTO’s institutional
bodies, in order to derive some lessons about the application of con-
sensus in the same way as Buzan has done with respect to UNCLOS III
(Buzan 1981: 327 and 332–9).

Even so, I am not dismissing the fact that the use of consensus in the
decision-making sense conveniently masks dissent. It may have much to
commend it in a collective decision-making forum in pursuit of multi-
lateralism where consensus is a question of arriving at a point where no
member, large or small, actively opposes the decision to be adopted. Yet,
the reality is that consensus provides members with a powerful veto over
a decision with which they cannot agree and works in favour of the major
interests’ rule.

This is because the process of non-objection or passive consensus
(occasionally backed up by active consensus) gives procedural signifi-
cance to variations in economic power and status among major trading
partners in the WTO trading system in the same way as it did with
powerful minorities and the Group of 77 in the UNCLOS III negotiations
(Buzan 1981: 329). It does so in the face of a numerically superior
coalition of developing and least developed country members, many of
which have a very small or even insignificant share of world trade. By
contrast, in a system of voting based either on one member, one vote or

21 See Chapter 11 in this volume for the application of Buzan’s analysis of active and passive
consensus, to the delegation of drafting responsibility to trusted third parties in order to
explain the role of the European Union in FAO reform.
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equitable geographical distribution (EGD)22 a single member (or a group
of members) could find itself (themselves) outvoted.

An unravelling of the major interests’ rule through informality

It is also clear that the major interests’ rule, which is preserved by the
institution of consensus decision-making, is beginning to unravel as the
clubmodel has come under challenge from two quarters. First, there are an
increasing number of so-called ‘linkage’ issues, such as trade and environ-
ment, trade and intellectual property protection, trade and health and
safety, or specialised issues such as trade in agriculture, which demand
trade-related or specialist trade policy expertise (Dymond and Hart
2000: 28). This means that a greater number of policy makers and officials
from government departments, other than trade, are involved in negotia-
tions and potentially in rule-making, as a result of a number of extraneous
exchanges of information and knowledge-based approaches to dealing
with regulatory issues under specialist trade agreements, like the General
Agreement on Trade in Services (GATS), TRIPS, the Agreement on the
Application of Sanitary and PhytosanitaryMeasures (SPS Agreement) and
the Agreement on Technical Barriers to Trade (TBT Agreement).

Second, the number and range of WTO Members has expanded to
encompass a broader range of countries than the developed, industri-
alised ones of the GATT era. In fact, the club model continues to attract
new supporters in the WTO (Keohane and Nye 2001: 269) such that
there is a constant oscillation of developing country Members embracing
it, including countries drawn from the ranks of its critics (Wolfe 2008:
185). As Robert Keohane and Joseph Nye have observed, ‘developing
countries do not want to destroy the club; they want to join it and to have
more power within it’ (2001: 270).

Third, sheer weight of numbers threatens to undermine the major
interests’ norm, due not only to changing configurations of members in a
particular club but also due to the presence of three discernible forms of
clubs (Buzan 1980: 186–7; Wolfe 2008: 183–9) based on:

(1) their common characteristic, e.g., regional or level of development;
(2) their common interest or common objective, e.g., agricultural trade; or

22 The only attempt to apply any form of EGD in the WTO in the interests of regional
parity is in the appointments of Chairs of the various Councils and committees, which
takes place annually.
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(3) bridge clubs, which are essential for brokering deals and breaking
deadlocks.23

Each of these types of clubs is active in normative developments in the
WTO either in ongoing negotiations or in the regulatory sphere.

Fourth, a proliferation of non-state actors, such as non-governmental
organisations (NGOs), producer alliances, consumer organisations,
labour unions, firms, business associations and a whole range of civil
society organisations, while they form no part of the WTO membership
are nevertheless capable of exerting pressure on individual Members
through a variety of transnational linkages, thereby challenging the
club model. Shifts in transnational governance are occurring as a result
of transnational–transgovernmental coalitions, formed by non-state
actors together with trade government officials, pitted against other
transnational–transgovernmental networks, each with its own different
goals and objectives (Keohane and Nye 2001: 271).

The Continuing Importance of Consensus Decision-Making and
Informality in keeping the WTO ‘Alive’

The practice of consensus decision-making in the WTO has remained
as it was in the former GATT and has even been endorsed by the
introduction of Article IX of the WTO Agreement as was noted above
(Steinberg 2002: 345).24 The informal character of consensus decision-
making stems from a practice commonly found in international rela-
tions whereby an issue has been negotiated to consensus outside the
meeting in which the formal decision is adopted (Jackson 1969: 123).
This process of consensus-building or active consensus continues to
take place in corridors and lobbies outside the main meeting of the
WTO delegates where it is possible for interested parties, such as cor-
porations, producers’ alliances, consumers, NGOs and so on to influence
the proceedings.

23 Sometimes known as ‘contact groups’ in theUN; see Amadou-MahtarM’Bow, ‘Consensus in
international organizations’, Address by the Director-General of UNESCO to the
International Diplomatic Academy, Paris, 21 March 1978; or ‘compromise groups’ during
the UNCLOS negotiations (Buzan 1980: 187–8).

24 In GATT, the practice of using consensus remained unwritten until 1982 when it gained
some formal recognition in paragraph (x) of a Ministerial Decision: ‘The CONTRACT-
ING PARTIES reaffirmed that consensus will continue to be the traditional method of
resolving disputes.’ Thirty-eighth session at Ministerial level, Ministerial Declaration
adopted on 29 November 1982, Doc. L/5424, BISD, 29S/13 (1983).

228 mary e. footer

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.011
https://www.cambridge.org/core


Aside from the principle of consensus, myriad informal practices exist
in WTO decision-making, which contribute to the consensus-building
process. Informal practices are the customary practices and usages which
Members adopt to discuss and negotiate issues in order to arrive at
consensus, prior to the formal adoption of a decision; they are distinct
from the means by which a decision is adopted, i.e., by consensus
(Blackhurst and Hartridge 2004: 708). Those practices take the form of
informal consultations, which surround the actual process of arriving at
consensus and exert considerable influence over it (Sharma 2003: 3–4).
This section continues with an examination of the role and impact of
informal consultations on consensus decision-making as part of the
process of consensus-building or active consensus, which can be viewed
as ‘a series of nested “concentric circles”’ (Wolfe 2008: 190).

Informal consultations

Moving away from formal plenary sessions of WTO Councils and com-
mittees, which represent the outer ring of the concentric circles, the next
level is that of informal consultations. They can take the form of informal
plenary meetings of one of the WTO bodies under its regular chairman-
ship (Wolfe 2008: 190–1), but more often informal consultations do not
follow a formal structure. Unlike similar situations in the international
community, no distinction is made in the WTO between ordinary
informal consultations and ‘informal consultations of the whole’. The
latter are akin to a ‘formal’meeting in the UN system because they are ‘a
closed meeting, with formal seating, interpreters, advisors and secretarial
facilities’ (Feuerle 1985/1986: 269).

Informal consultations operate at every level of decision-making in the
organisation; a fact that is even recognised on the WTO website, where it
is stated that:

Informal consultations in various forms play a vital role in allowing
consensus to be reached, but they never appear in organization
charts . . . They are necessary for making formal decisions in the councils
and committees.25

In the WTO context they potentially include participation from across
the membership (Sharma 2003: 1), although often the most important

25 See under the heading: ‘WhoseWTO is it anyway?’ under the subheading: ‘“HODs”’ and
other bods: the need for informality’, www.wto.org/english/thewto_e/whatis_e/tif_e/
org1_e.htm, accessed on 25 April 2010.
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ones are ‘convened and orchestrated by the major [trading] powers’
(Steinberg 2002: 354). For example, informal meetings of Heads of
Delegations (HoDs) of WTO Member (and observer) governments
take place whenever there is an issue that Members wish to consult on,
outside an official meeting of a WTO body or a negotiating body. They
usually involve senior officials and/or diplomats, assigned to their gov-
ernment’s Permanent Mission to Geneva. Sometimes they will draw on
expertise that resides only in their capitals, particularly if the meeting has
been called to discuss an issue that requires specialist knowledge, e.g.,
with respect to TRIPS.

It is not uncommon (although not required) for the Director-
General26 (and sometimes the Chair of the General Council or one of
the other Councils or committees) to be party to these informal con-
sultations in order to help steer the discussions. Such meetings are
usually open-ended and no records are kept of the proceedings.
It means that those who participate in them do so on the understanding
that the process may lead to consensus-building but it is not the intention
to adopt decisions, which remains the prerogative of Members in the
formal meetings of WTO bodies.27

Small group and ‘Green Room’ meetings

Traditionally, where the process of consensus decision-making breaks
down and members fail to reach a formal decision, small group or ‘Green
Room’28 meetings may be used to bring them together and to build
consensus ahead of a formal decision by a WTO Council or committee.
The Green Room process began as a consultative process in the GATT

26 See, for example, the ‘services signalling conference’ called by Director-General, Pascal
Lamy, as Trade Negotiation Committee (TNC) Chairman, as part of the ‘July 2008’
package, in order to discuss service negotiations and to exchange potential offers and
requests on a ‘without prejudice’ basis; reported in International Trade Union
Confederation (ITUC) Update on WTO Negotiations, November 2009, available from
the Global Unions Research Network (GURN) at www.gurn.info/en under the heading
‘7th WTO Ministerial (Nov. 2009)’.

27 See Footer (2006: 164) for an example of an informal HOD meeting called by the four
sponsors of the Sectoral Cotton Initiative (the ‘C-4’) during the 2003 Cancun Ministerial
Meeting; a decision on the Sectoral Cotton Initiative was formally taken as part of the
July 2004 Doha Work Programme.

28 The term ‘Green Room’ refers to a conference room, adjacent to the Director-General’s
offices, in the former GATT Secretariat (now WTO Secretariat) building at the Centre
William Rappard in Geneva.
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whereby self-selected developed countries and a representative from a set
of developing countries – some twenty to twenty-five or so delegations at
any one time –met and discussed proposals or negotiating agendas, with
the active participation of and input from the Director-General (Weiss
2003: 75–7). Depending upon the issue and the number of delegates
involved, the results of decisions taken in the Green Room meeting
would be conveyed to the wider membership for the adoption of a
consensus decision (Blackhurst 2001: 295 and 299). The process has
continued in the WTO where it is sometimes referred to as ‘small
group meetings’ due to the bad connotations that the term ‘Green
Room’ conjures up for some Members (Sharma 2003: 9).

One of the hallmarks of this inner concentric circle remains the sheer
informality of it and the fact that there is no objective basis for parti-
cipation in the meetings. A second characteristic of small group, or
Green Room meetings, is that traditionally the most active trading
partners take part. In the past it has been usual for a number of senior
diplomats (usually at ambassadorial level) representing developed coun-
tries (including the ‘Quad’, composed of the USA, the EU, Canada and
Japan) together with Australia, New Zealand, Switzerland, Norway and
one or two middle to large-ranking developing countries, such as
Argentina, Brazil or India, to be present in Green Room meetings
(Krajewski 2000: 8–11).

Recently, this configuration has changed so that ‘the new Quad’ or
‘G-4’ has come to include the USA, the EU, Brazil and India. It has been
supplemented by Australia, as a major agricultural exporter and leader of
the Cairns Group, during the current Doha Round to create the ‘Four/
Five Interested Parties’ (FIPs) or the ‘Quint’. When it comes to non-
agricultural market access (NAMA) issues, Japan is also included along-
side the USA, the EU, Australia, Brazil and India to form the ‘G-6’ (Elsig
2006: 21–2). In all instances the G-4, the Quint or the G-6, is supple-
mented by a further twenty to thirty-five diplomats from a subset of the
WTO’s membership, who have an interest in a particular issue being
discussed and are engaged in the search for consensus (Wolfe 2008: 191).
It is also usual for senior members of the WTO Secretariat to be present
in such meetings (Steinberg 2002: 355).

The small group meeting format is still seen by some Members,
particularly developing countries, and many outsiders as secretive,
unrepresentative and lacking transparency.29 However, periodic

29 See former Indian Ambassador to the WTO, B. Lal Das (Lal Das 2010).
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proposals to reform what is often perceived as a hegemonic and parochial
process (Weiss 2003: 76), by establishing a ‘WTO executive committee’
(Blackhurst and Hartridge 2004: 708–10 and 715–6) or a ‘WTO con-
sultative board’ (Sutherland et al. 2004: 71) with a membership based on
shares of world trade, in order to better manage the WTO agenda, have
run aground.

Instead, Members still consider it in their best interests to belong to the
small group meeting process rather than to sign their access (and poten-
tial influence) away by agreeing to a formal institution that would other-
wise exclude them. The small group or Green Room meeting remains
popular because it preserves the club model and does so by providing
what Robert Wolfe refers to as a ‘bridge’ or compromise-seeking club
(Wolfe 2008: 184). This is essential to an organisation like the WTO,
which never votes on anything but instead relies on consensus decision-
making, and where Members understand that the ‘Single Undertaking’
means nothing is agreed until everything is agreed (Wolfe 2008: 185).

Coalitions and alliances

A further layer of consensus-building, in the series of nested concentric
circles, is the informal practice of forming coalitions and alliances
among WTO Members in order to speak with one voice on a particular
issue, which is a practice that stems from the GATT era. The actual
process of consensus-building may focus around a single spokesperson
or a common negotiating team. A coalition or alliance of WTO
Members, which engages in consensus-building, is usually formed in
order to ‘defend a common position in a negotiation by explicit coordi-
nation’ (Patel 2007: 7).30 Such coalitions and alliances can also serve the
function of creating compromise or breaking a deadlock.

Traditionally, in the GATT era and during the Uruguay Round, there
has been a succession of coalitions and alliances, which represent broad
geographical groupings mostly aimed at regional economic integration
initiatives, such as the EEC/EC/EU or the ASEAN, which can best be
described as ‘common characteristic’ clubs (Wolfe 2008: 183–4). These
coalitions and alliances are distinguishable by the fact that they are formed
around specific criteria such as regional or political issues which come
together for ‘instrumental reasons’ (Georgiev 2003: 38), perhaps on the
basis of a perceived threat to their negotiating position, or as a bloc in order

30 With reference to John Odell’s definition of coalitions (2006: 13).
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to form a group of like-minded members, capable of negotiating across a
variety of issues. Examples of the latter include the African Group, the
Group of Least-Developed Countries (LDC Group), the African, Carib-
bean and Pacific Group (ACP Group) and CARICOM (Patel 2007: 7).
Sometimes they have operated on a functional basis as in the case of the
Cairns Group, which was established prior to the Uruguay Round in 1986,
and constitutes a unique coalition of nineteen agricultural exporting coun-
tries with a commitment to reforming and fully liberalising agricultural
trade in what is known as a ‘common objective’ club (Wolfe 2008: 184).

Alongside the traditional groupings a new wave of alliances and
coalitions has arrived in the WTO, each with a focus on a particular
initiative or common objective. They have been variously tied to pro-
posals for rules and disciplines in investment, competition, geographical
indications, amendment of the Dispute Settlement Understanding
(DSU) and non-trade aspects of agricultural trade reform. The coalitions
that result from these various club models are ‘variable, changing and
sometimes even not very clearly delineated’ (Georgiev 2003: 38).

During the Doha Round, more than forty different coalitions or
alliances have submitted proposals or negotiated with a common posi-
tion of one sort or another. Many of them involve developing countries,
thereby reflecting the spread of bargaining power in the WTO beyond
the traditional major interests of industrialised developed countries. The
group of G-20 countries, formed just after the failed Cancun Ministerial
Meeting, is politically symbolic of this trend.

The shifting constellations of groups and alliances by issue, by region
or by developing countries have become, according to Jeffrey Schott, the
‘subject of intense coalitional politics that were unknown in the GATT
era when the United States and the European Community were the
hegemonic powers’ (Schott 2004: 2). Many of them perceive the act of
consensus-building as crucial in order to increase their bargaining power
in negotiations with larger, more powerful economic trading partners.
Such coalitions may also help to get specific items on to the agenda in the
first place.31 Others see the role of coalitions and alliances as vital for the
exchange of information between members (Patel 2007: 7–8).

A particular feature of some of the consensus-building, which is
currently going on in developing country coalitions, such as the G-20,

31 For the importance of informal agenda setting, see Steinberg (2002: 354); for advance
rule-making, as part of the ordinary course of business in various WTO institutional
bodies, see Georgiev (2003: 38).

the wto as a ‘living instrument ’ 233

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.011
https://www.cambridge.org/core


the G-30, the LDC Group, the ACP Group, the NAMA-11, the Small and
Vulnerable Economies (SVEs) Group, or in functional alliances like the
Cairns Group, is that they are far more formal and coordinated than
previously and employ elaborate internal decision-making structures,
based on their level of coordination and institutionalisation. This has
led many of them to share technical capacity and to develop common
positions in both negotiations and rule-making (Patel 2007: 7–8).

What all of these informal practices have in common is that they serve
to economise on the limited human and technical capacity of many
members – particularly developing country ones – in providing a
forum for cooperation, information gathering and exchange, policy
analysis and greater participation in the activities of the WTO. As a
result they are capable of contributing far more effectively to keeping the
WTO Agreement and annexed multilateral trade agreements ‘alive’.

Chairpersons, facilitators and ‘friends’

The importance of informal practices in the WTO means that various
individuals also have a role to play in the consensus-building process
(Sharma 2003: 3). This can happen on two distinct levels. One is in the
more formal settings of WTO institutional bodies, where the positions of
the Chairpersons of WTO Bodies, from the General Council down to the
smallest committee, are filled by delegates drawn from the membership
on the basis of annual rotation, with particular attention being paid to
trying to achieve some sort of regional parity in appointments. Although
the Rules of Procedure for Meetings of WTO Bodies32 set out the formal
functions of the Chairperson as to the conduct of meetings, there are a
number of practices surrounding the role of the Chair (and to some
extent the Secretariat) which can have a decisive influence on decision-
making. Although not specifically provided for in the WTO Agreement
or in the Rules of Procedure for Meetings, Chairpersons acting under their
own responsibility have, from time to time, launched initiatives and
tabled proposals for consideration by the broader membership.33

32 Rules of Procedure for Sessions of the Ministerial Conference and Meetings of the General
Council, WT/L/161 (25 July 1996) (hereinafter Ministerial Conference and General
Council Rules of Procedure, W/T/161), together with the Rules of Procedure as adopted
by the other WTO councils and committees, are reproduced in WTO 1997.

33 See the Chairman of the Special Session of the DSB, Ambassador Péter Balas who, acting
under his own responsibility, produced a draft text for reform of the DSU, known as the
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It is usually the Chair who decides whether certain issues will be
discussed separately, whether to include personnel from the Secretariat
and who will intervene at critical moments when there is deadlock in a
meeting of a Council or a committee. As a result, Chairpersons can
structure discussions in order to facilitate mutual understanding
among members, to find a compromise and to build consensus. As
Dencho Georgiev points out: ‘in spite of the absence of formal substan-
tive powers in the process of decision-making the chairpersons of WTO
bodies and the Secretariat have considerable means to influence [the]
process’ (Georgiev 2003: 39).

The role of Chairpersons can also take on a particular significance in
trade negotiations or in the context of monitoring and surveillance of
members’ obligations, through the Council or committee process, or
even in the execution of a decision of the membership relating to rule-
making in one of the WTO’s institutional bodies. This is because con-
sensus decision-making is open to the practice of the Chairperson who,
when announcing that consensus has been reached, makes a number of
explanatory statements. Another informal practice has even arisen – that
of Chairperson’s statements and Chairperson’s notes being issued at the
time a decision is adopted, which reflect the views of certain members or
a group of members.

The other setting in which various individuals are able to play a role in
consensus-building is in an altogether more informal sphere where
facilitators and ‘friends’ are used in order to steer the process. For
example, facilitators were specifically used in seeking to overcome the
difficulties that members had in deciding upon the appointment of a new
Director-General in 1999 and in 2004, with the Chairpersons of the
Trade Policy Review Body (TPRB) and the Dispute Settlement Body
(DSB) acting as facilitators in the 2004 appointment process (Footer
2006: 172–3). Facilitators were also used in 2001 to get developing
country members to agree to the inclusion of specific issues on the
Doha Development Agenda.

‘Friends of the Chair’ have traditionally been delegates, who are
usually called upon by the Chair to assist in carrying out specific tasks
with a view to finding a political balance among the various interests
of the other delegates. The Friends of the Chair process was used

‘Chairman’s Text’ in 2003. It was reported to the Special Session of the Dispute
Settlement Body in Report of the Chairman to the Trade Negotiations Committee, TN/
DS/9, 6 June 2003, and included a revised version of the Chairman’s Text issued on 28
May as Job(03)/91/Rev.1, appended to his report.
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extensively throughout the Uruguay Round in various consultative
procedures in order to bring closure on certain issues in draft texts that
were taken up in negotiating groups, which reported to the Trade
Negotiations Committee. Since then they have become a regular feature
of WTO practice, especially in trade negotiations. Two examples are the
‘Friends of Fish’34 supporting proposed disciplines on the introduction
of fishing subsidies and ‘Friends of Antidumping Negotiations’
(‘FANs’),35 who are seeking a revision of the Antidumping Agreement.

Such processes go a long way towards explaining the attractiveness of
informal practices alongside formal negotiations or discussions in a
WTO Council or committee, whereby trade specialists with particular
trade interests face each other across the table, exchange drafts and
negotiate until differences have been narrowed and the text has been
cleared of brackets.

Conclusions

Some preliminary conclusions on the contribution of consensus
decision-making and informality to the further evolution and adaptation
of institutional norms and practices in the WTO are as follows. First, the
notion of consensus decision-making is deeply ingrained in the fabric of
the GATT/WTO multilateral trading system. Second, it is sustained and
reinforced by the method of collective decision-making, which has its
origins in Article XXV of the GATT 1947 and is now present in every
forum under the WTO’s institutional structure, in pursuit of the domi-
nant goal of multilateralism. Third, even though greater formality has
been introduced into the WTO, including the principle of consensus
decision-making, which has been enshrined in Article IX:1 of the WTO
Agreement, informality reigns in the practice of decision-making.
Fourth, the process of consensus decision-making under the former
GATT, which tended to favour the interests of major trading partners
and was sustained by such processes as the club model, has undergone
challenge from a range of other informal processes and mutations in the
WTO. Fifth, the importance of consensus-building or active consensus
should not be underestimated. The nested concentric circles of formal
meetings, small group or Green Roommeetings, coalitions and alliances,

34 Australia, Chile, Ecuador, Iceland, New Zealand, Peru, Philippines and the United States.
35 Brazil, Chile, Chinese Taipei, Hong Kong China, Israel, Japan, Korea, Norway,

Switzerland and Thailand.
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supplemented by Chairpersons, facilitators and friends, all have a role to
play in the process and are instrumental in keeping the WTO Agreement
and its annexed multilateral trade agreements alive.

This is only the tip of the iceberg and a closer examination of various
aspects of the organisation might allow a much deeper understanding of
how the WTO actually works in practice and what the real obstacles are
to renewal in the system. Towards the end of the Warwick Commission
Report comes a recommendation ‘that a process of reflection be estab-
lished in theWTO . . . to consider the challenges and opportunities in the
multilateral trading system and to draw up a plan of action to address
them’ (Warwick Commission 2007: 32). This exercise is sorely needed
and the ways in which consensus decision-making, combined with
informal practices aimed at consensus-building, have thus far contrib-
uted to keeping theWTO alive for many of its Members, might be a good
starting point.
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11

Crisis situations and consensus seeking: adaptive
decision-making in the FAO and applying its

lessons to the reform of the WTO

robert kissack

Introduction

In an edited volume investigating decision-making in the World Trade
Organization, a chapter including a case study on the United Nations’ Food
and Agriculture Organization (FAO) may at first glance appear out of place.
What can be learnt by an organisation that is one of the most important in
the global institutional order, from one that is on the periphery? While the
WTO’s remit spans global trade management and political bargaining over
current and future gains from trade, the FAO has traditionally been regarded
as a functional agency as foreseen by David Mitrany (1943), concerned with
technical cooperation and the dissemination of expertise to reduce hunger
worldwide (Pedersen 2006). The only clear tie that binds them together is the
Codex Alimentarius Commission,1 jointly founded by the FAO and World
Health Organization (WHO) as an international food standards agency and
used to provide guidance to theWTOwhen judging the legality of restricting
the trade of foodstuffs on the grounds of food safety. However, if one looks
beyond the policy domains of the two and focuses instead on the political
pressures exerted on universal membership international organisations, there
is a considerable amount that can be learnt from the FAO in recent years. This
chapter looks at two areas: firstly, innovations made to decision-making
processes that facilitate the taking of decisions by consensus, and secondly
the role of crisis in galvanising member state support for such innovative
processes. The question explored is to what extent, and how, an institutional
crisis brings about changes in decision-making rules and processes.

The author would like to thank Manfred Elsig for his helpful comments.
1 www.codexalimentarius.net/web/index_en.jsp, accessed on 1 October 2009.
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‘Crisis’ is far from an ideal independent variable because of its highly
subjective definition. Institutions in crisis may suffer materially (for
instance with a shortage of funds or lack of staff), but crisis can also
refer to damaged relations between members or to perceptions of lost
legitimacy and authority (Franck 1988; Clark 2003), effects best under-
stood as intersubjective constructs between actors. Fortunately, decision-
making is easier to study, and this chapter focuses on consensus and the
ways in which states agree to use innovative methods of negotiation in
order to reach consensus. The argument presented is that an institutional
crisis provides organisations and their member states with an oppor-
tunity to promote new negotiation mechanisms previously unused in the
institution. The example of the response by the FAO to an institutional
crisis brought about by chronic underfunding and a breakdown in trust
between some member states and the organisation’s management, is
used to illustrate how desperate times call for desperate measures, and
what improvements to decision-making can come from them.

The chapter is structured in three parts. The first provides a theoretical
grounding for the concepts of crisis and consensus, as well as introducing
the most important element in the argument, the differentiation between
active and passive consensus, following Buzan (1981). The second
part presents an empirical demonstration of the interplay between crisis
and consensus in the FAO that resulted in the commissioning of an
Independent External Evaluation (IEE) report on the operation of the
organisation in 2006. The report was ‘probably the largest and most
ambitious evaluation ever attempted of a global intergovernmental
organization’ (FAO 2007: 6). Active consensus mechanisms were used
in the follow-up committees in which member states discussed and
accepted the proposals.

The final section of this chapter considers what crisis and consensus
can teach us about the WTO. It maps out four possible crisis scenarios
and argues that round negotiations could benefit most from active con-
sensus. It ends by considering the value of a ‘crisis-lite’ in the WTO as a
catalyst for institutional change.

Clarifying Crisis and Consensus

Crisis

In recent years there have been a number of significant crises in the
institutional underpinning of the international system. Politically, the
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most notable example was the crisis of legitimacy in the UN system
following the decision by the USA, the UK and their allies to invade
Iraq in 2003, which in turn led to fears that the transatlantic relationship
would break down (Calleo 2004; Cox 2005), and even led to contem-
plation of ‘the end of theWest?’ (Anderson et al. 2008). The global recession
has led to a reconfiguration of the economic institutional order, with the
G20 superseding the G7 as the new lynchpin in multilateral economic
coordination. Elsewhere, the Copenhagen summit of December 2009 did
not produce a legally binding framework for developed and developing
states alike, despite the pending environmental crisis of global warming
predicted by the Intergovernmental Panel on Climate Change (IPCC).
Such crises are not new; during the 1960s the decision by France not to
send a delegate to the Council of the European Community became
known as the ‘empty chair crisis’, and its solution, the ‘Luxembourg
Compromise’, remains an important norm of EU decision-making to
this day. Crises, it would seem, can serve as the midwife to important
institutional innovation and change, as well as wielding destruction to
institutional architecture. This should not come as a surprise, since often
the origin of a crisis is in unsustainable existing institutional arrange-
ments. G. John Ikenberry describes a crisis as an ‘extraordinary moment
when the existence and viability of the political order is called into
question. That is, it is a historical juncture at which conflict within the
political order has risen to the point that the interests, institutions, and
shared identities that define and undergird the political system are put in
jeopardy’ (Ikenberry 2008: 6). As we have seen, what can be said to be
true of a political order is also true for other orders, be they economic or
ecological.

The calling into question of an order can take two forms, one within
the existing order and one from outside it. The more moderate version is
the questioning of relations between actors within an order, and the way
in which decisions are taken between them. The more severe form asks
questions about the underlying norms constituting the order, and their
legitimacy.2 It is clearly harder for an international organisation to
survive the latter type of crisis, although one such example was the
reinvention of the International Monetary Fund after the collapse of
the Bretton Woods system in 1971. More commonly, the recourse to a

2 This argument is similar to Krasner’s distinction between a change in the norms and
principles of a regime (thereby creating a new one) and a change in the rules and
procedures of an existing regime, amounting only to reform (Krasner 1983).
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thorough re-evaluation of the working of an order in crisis can result in
institutional changes that improve its operation and efficiency, as well as
addressing underlying structural tensions by accommodating changing
power relations in the international system. The gradual rise of Canada,
Japan and the European Community vis-à-vis the United States of
America in the GATT from the 1960s onwards, culminating in the
formation of the Quad and the effective parity of the EC and the USA
in the Uruguay Round, is an example of how rising economic powers can
be incorporated into the world trading regime. The incorporation of
Brazil, India and China in the post-Doha inner core of negotiations is a
more recent example of this adaptation.

Crises can arise out of insurmountable differences between states
within an organisation, such as in the UN Security Council in March
2003 over Iraq’s compliance with UNSC Resolution 1441 and whether
military force should be used. In such cases, the inability to reach a
compromise agreement that is acceptable to all leads to a breakdown in
political processes within the negotiating arena. This inability to agree is
both a contributory factor to, and a manifestation of, the crisis. In
contrast, crises can originate from complex forces far beyond the front
door of an international organisation. The 2008 global recession was the
result of a multitude of factors, inter alia the US housing market boom
and poor regulation of the mortgage market, international financial
multinationals that rated, sold and purchased the ‘toxic assets’ generated
by the mortgage companies, US consumer debt, Chinese government
accumulation of foreign currencies and a lack of willingness to stimulate
demand for foreign goods in its domestic markets, and the interdepen-
dence of the global economy. Efforts to coordinate a global stimulus
package were a response to the crisis but not a contributing factor
towards it (although a variety of opinions exist as to how effective
coordinated efforts were). In summary, crises are not always the result
of disagreements between states, but in international organisations seri-
ous breakdowns in negotiations, especially when undergirded by shifting
power relations among states, can bring about crisis within them. Given
this, innovative techniques that help to break stalemates are potentially
very useful, and it is to these we now turn.

Consensus

Why do multilateral negotiations break down? Although there are no
doubt numerous possible reasons, a useful point of departure fromwhich
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to answer this question focuses on inputs and outputs. Taken from a
liberal institutional perspective, negotiations break down because of an
input overload when a large number of parties are involved in negotia-
tions with a wide spectrum of interests among them and all participants
seek to maximise their gains and minimise their concessions. With
regard to outputs, the inverse is the case. Trying to produce a single
agreement acceptable to all parties is considerably more difficult than
producing a number of smaller agreements. In the WTO the Single
Undertaking demonstrates this, as do other international legal treaties
negotiated through conferences. In all areas of international negotiations
where binding international law is the intended output, consensus is the
accepted method of decision-making. To practitioners in the WTO this
may take the form of an informal norm that ‘we don’t vote here’ (Elsig
2006), but there is more to consensus than simply an avoidance of formal
voting. Most importantly, ‘consensus differs from unanimity, even
though each requires that there be no dissenting voice. However, while
contrary views prevent consensus, abstention or silence allows it’ (Vignes
1975: 120). Consensus is about gaining acquiescence from your oppo-
nents, and achieving consensus is increasingly important in furthering
the production of binding rules for the increasingly complex global
order.

In combination, international negotiations are hit by a double
whammy of more states participating and an increasing necessity to
produce consensus-based, multilateral and all-encompassing single
agreements. Accordingly, we should find less evidence of consensus
multilateral negotiations succeeding in recent years as the number of
state parties has increased and ever more complex agreements have been
sought. One way to challenge this claim would be to compile a data set of
international agreements, quantitatively measure trends in the data over
time, and test the hypothesis as, for example, Barbara Koremenos (2005)
has done.

Alternatively, a critical evaluation of the assumptions upon which
these claims are based can be carried out and their durability tested
with counterarguments. This is the approach taken by Miles Kahler
(1992). His departure point is the claim that the golden years of
American-led multilateralism in the decades following 1945 barely
resembled multilateralism as it is thought of today.3 Kahler coins the

3 Multilateralism is defined as coordinated ‘relations among three or more states on the
basis of “generalized” principles of conduct – that is, principles which specify appropriate
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term ‘minilateral’ to describe the inner core of Western European states,
Japan, Australia and Canada that enjoyed privileged access to the
decision-making machinery of the hegemonic power – the USA. While
this ‘club model’ worked in the GATT (Keohane and Nye 2001), it was
also found in the Organisation for Economic Co-operation and
Development (OECD), the International Monetary Fund (IMF) and
the World Bank, and for a while, thanks to the cooperation of Central
and South American states, in the UN as well. However, decolonisation
followed, and the newly independent sovereign states of the developing
world quickly asserted their numerical advantage in economic issues (the
G77) and political ones (the Non-Alignment Movement). This ended
American domination of formally multilateral institutions through
informal minilateralism. The failure of the old control mechanism and
the costliness of seeking bilateral agreements in policy areas such as
international maritime law, environmental protection and international
trade, required an engagement with ‘large-number’ multilateralism.

Kahler sets out to question the liberal institutional assumption that the
larger the number of negotiating parties the more difficult it is to reach an
agreement (and therefore the more unlikely this is to happen). By study-
ing international negotiations, Kahler comes to two important conclu-
sions. The first is that when negotiations break down and agreements are
not reached, ‘the principal barriers to cooperation appear to be great
power defection rather than any inherent inability to organize coopera-
tion among large numbers of states’ (Kahler 1992: 683). The second is
that negotiations do not follow the pathway predicted by rational utility
maximising actors, which steers them towards stalling while waiting for
the opponent to blink first. Instead, diplomats engage in learning exer-
cises that modify the conditions under which they negotiate as they go
on, leading to institutional innovations that facilitate agreement, often
‘using a combination of past experience and trial and error’ (Kahler 1992:
703). Four innovations stand out for Kahler: voting systems, delegation,
representation and reduction in numbers. The significance of Kahler’s
work to the argument presented here is that the failure to reach agree-
ment in large international negotiations is not necessarily attributable to
the number of parties: crises stemming from failure to agree are not
inherent in consensus-seeking decision-making.

conduct for a class of actions, without regard to the particularistic interests of the parties
or the strategic exigencies that may exist in any specific occurrence’ (Ruggie, 1992: 571).
In practice, multilateralism is often associated with the politics of the UN system and of
universal international organisations.
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Active and passive consensus

Barry Buzan’s study of the third UN Conference on the Law of the Sea
(UNCLOS III) is both an investigation of the negotiating process of a
particular UN legal instrument and a set of theoretical observations
about the ‘innovations in negotiating by consensus that have been
developed at UNCLOS’ (Buzan 1981: 325). He argues that they have
generalisable value beyond the boundaries of this single negotiation
because, at their heart, they represent a prototype for future such
conferences. Consensus is, for Buzan, inherently linked to the question
of voting procedures and majority principles, and yet our understand-
ing of consensus decision-making is traditionally one in which voting
does not take place. This is because consensus is a ‘form of decision
making by consent that does not involve recourse to voting’ (Buzan
1981: 326), although it is extremely important that the possibility of a
vote hangs in the air around delegates. In UNCLOS this was formulated
as a ‘Gentleman’s Agreement’ operationalised in Rules 37–40 that
‘define voting rights, required majorities, and a variety of procedures
by which voting may be deferred in order to ensure that all efforts
at reaching a consensus have been exhausted’ (Buzan 1981: 331).
However:

Resort to voting on substantive matters would mean a failure to accom-
modate some important interests. It would not only jeopardize the
package-deal-building enterprise, but also weaken the creation of a har-
mony sufficient for the effective management of a highly interdependent
issue area. The condition of high interdependence thus necessitated the
conduct of business by consensus

(Buzan 1981: 332).

Surveying the protracted rounds of negotiations that took place between
1973 and 1980 (for a detailed account see Miles 1977), the most fruitful
avenue of intellectual inquiry originates from trying to explain how the
final text was arrived at after such an underwhelming start. Between 1973
and 1975 progress was made by pushing controversy to one side and
only concentrating on the straightforward issues. This tendency to avoid
controversy rather than resolve it characterised what Buzan termed
‘passive consensus’. ‘Passive consensus is often used to avoid voting
when there is a fear that a destructive polarisation will result from a
vote. By itself, however, it poses the danger that discussion will drag on
interminably and that the outcome may be no decision at all’ (Buzan
1981: 329). Delegates were caught between the rock of wanting to
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avoid formal votes and the hard place of wanting to avoid conceding to
their opponents’ demands. ‘By the middle of the 1975 session, it was
abundantly clear that continued use of passive consensus procedures
would not produce a ISNT [informal single negotiating text] by the end
of the session, and perhaps would never do so’ (Buzan 1981: 333).

Negotiation gridlock was broken through the initiation of a number of
innovative changes to the decision-making process, while all the time
retaining the underlying principle of consensus. Buzan labelled the new
search for agreement ‘active consensus’, and it was clustered around two
important mechanisms (very similar to Kahler’s four innovations). The
first was to delegate to third parties important issues of contention that
cause blockages. These can take the form of agenda setting and the
chairing of meetings, and in the UNCLOS case the more radical step of
formally concretising consensus agreements reached during negotia-
tions. In practice this meant that ‘delegations agreed to transfer to the
Chairmen their collective right and responsibility to draft the ISNT’
(Buzan 1981: 334), which the chair did by producing a working text as
an outcome of a drafting meeting. While state officials could contest the
contents of the draft at the following meeting, they were unable to
petition for specific changes to the wording and instead were presented
with a reformulated working text that was a reflection of the entire
meeting. In the words of Buzan, allowing the chair to initiate compro-
mises ‘provided incentives to the delegates themselves to initiate com-
promises for fear of leaving their fate in the Chairman’s hands’ (Buzan
1981: 335). These incremental modifications produced moving, instead
of static, targets during the negotiations and contributed to reaching the
final agreement.

The second innovation incorporates what Kahler identified as
‘representation’ and ‘small numbers’, as in the incorporation of small
working party texts into the chair’s revised drafts. Small working
groups constituted by a smaller number of important actors have an
increased likelihood of reaching agreement on issues that are partic-
ularly difficult to resolve. When the membership comprises a spectrum
of interests from all constituencies through representation, outputs
have a greater likelihood of being acceptable to all parties when re-
introduced into the negotiating draft text. In effect, minilateral agree-
ments are ‘multilateralised’ through the intermediary step of working
parties. This process of incremental construction of consensus in stages
is orchestrated by the chair, but, when successful, originates from the
delegates.
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The function of the power vested in the Chairmen was thus much more to
serve as a stimulus to others, than it was to enable the Chairmen to act as
authors themselves. Their most useful roles were as selectors, prompters,
and legitimizing agents for compromises worked out by private groups of
delegates. It might almost be said that the more the Chairman had to draft
himself, the less successful he was

(Buzan 1981: 335).

There are two incentives for states to accept the innovations of active
consensus that serve as scope conditions. The first is that previous
negotiations utilising passive consensus methods were ineffective and
thus in the interests of no one. The second is the recourse to voting,
which signals entering a downward vortex of tit-for-tat requests for
formal votes that states call when they are confident they will win, but
that ultimately result in a final agreement that every state finds objec-
tionable. Between producing a worthless output and failing to produce
any output at all, lies active consensus. However, delegates do not choose
to concede their sovereign rights to third parties easily, and thus must
recognise the reality of each extreme before engaging in active consensus
techniques. To what extent, therefore, can crises serve as a catalyst to
make negotiating parties adopt active consensus mechanisms?

Crisis in the FAO and Response Strategies

Crisis in the FAO

In June 2008 the Food and Agriculture Organization (FAO), a specialised
agency of the United Nations, convened an international conference as
part of the United Nations High Level Task Force on the Global Food
Security Crisis.4 The task force’s purpose is to coordinate efforts across
the UN system in order to reduce the number of undernourished people
in the world, currently estimated at 862 million. The 2006–7 spike in oil
prices that increased the price of food transportation, failed harvests due
to climate change, and pressure on agricultural land to shift to the
production of biofuels have all contributed to the ‘food security crisis’,
and it is clearly a material crisis measurable in the number of people in
the developing world who do not have enough to eat.

However, the temporary spotlight shone on the FAO as a key part of
the task force cannot hide the fact that the organisation has been in

4 www.un.org/issues/food/taskforce/, accessed on 1 October 2009.
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the doldrums for over a decade. Its funding has fallen in real terms by
31 per cent between 1994 and 2005, a decline caused primarily by donor
states (those of the OECD) losing faith in the management of the FAO
and its ability to deliver its mandate goals in countries of the Global
South. In response to this criticism, one could ask how the FAO was
supposed to deliver on its core activities in the light of such drastic
cutbacks. The OECD states’ complaint was of excessive bureaucracy
and an imbalance of resources between the headquarters in Rome and
field offices, and an unwillingness on the part of the FAO senior manage-
ment to listen to their complaints. Relations between some major donor
states and FAO Director-General Jacques Diouf cooled considerably
during this time, primarily due to their concerns that efforts to reform
the FAO were taking too long to be implemented.5

The Organization is today in a financial and programme crisis that
imperils the Organization’s future in delivering essential services to the
world [. . .] There is, however, no consensus on broad strategy that
delineates how the Organization is to address the crisis and to respond
to challenges and opportunities, on what is a high priority and what not,
on which programmes to retain and which to shed, on resource needs and
how these are to be provided [. . .] The Organization has been conserva-
tive and slow to adapt, slow to distinguish areas of genuine priority from
those which are the latest fad [. . .] FAO currently has a heavy and costly
bureaucracy characterized by: excessive transaction control processes,
high levels of overlap and duplication and low levels of delegated author-
ity relative to comparator organizations. This heavy bureaucracy creates
and reinforces a rigid, risk-averse and centralized organizational culture,
with weak horizontal communication and linkages [. . .] The main factor
inhibiting effective governance of the FAO is a low level of mutual trust
and understanding within the membership and between some parts of
the membership and the Secretariat.

(FAO 2007: 3–4).

This is a damning appraisal of the current state of affairs in the FAO, and
one made all the more disturbing considering that it was not written by a
critic of the FAO, but published by the organisation itself. It comes from
the executive summary of a 440-page report drawn up at the request of

5 This assertion is corroborated by eight semi-structured interviews with diplomats
from OECD states in Rome, and EC and FAO staff on 15–16 January 2009, and on
14–15 January 2010 in Rome. All interviews were held under the Chatham House Rule;
hence identities cannot be revealed. Diouf was first elected in 1994, and was re-elected for
a second term in 2000, and a third term in 2006.
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the FAO by five independent experts investigating the crisis gripping the
FAO and presenting a set of proposals on how to reform the organisa-
tion. What is immediately striking is the relationship between crisis and
consensus: the FAO is in crisis and the member states are divided on how
to solve the problem using the existing decision-making mechanisms.
However, the damning appraisal itself is, paradoxically, a part of the
solution that the members of the FAO have managed to agree upon. The
process undertaken exemplifies active consensus in practice, made
necessary by an institutional crisis. The following section explores the
mechanisms of active consensus adopted, and observes them working in
parallel with traditional intergovernmental bargaining over another
hugely important issue tied up with the reform agenda: the biennial
budget.

Third-party agenda setting par excellence:
the independent external evaluation

In 2005 the FAO was indeed in crisis. The budget had suffered a decade
of decline in real terms, the two largest donors (the USA and Japan)
voted against the adoption of the biennial budget (hugely symbolic in
terms of their combined financial contribution but ineffective in influ-
encing the vote),6 and the incumbent Director-General Jacques Diouf
was re-elected for a third term in office starting January 2006. Trust
between member states and between the OECD states and the FAO
management was at an all-time low and the organisation appeared to
be drifting toward institutional irrelevance. In order to stave off disaster,
the 129th Session of the FAO Council in November commissioned an
Independent External Evaluation (IEE) of the entire organisation that
went beyond ‘conventional evaluations which assess outcomes, impacts
and institutional performance’ and was also required to define the
‘nature of the Organization itself’ (FAO 2007: 6). Given such broad
terms of reference, the report’s authors are certainly correct when they
claim that their work was ‘probably the largest and most ambitious
evaluation ever attempted of a global intergovernmental organization’
(FAO 2007: 6).

6 According to Rule XII of the General Rules of the FAO, votes are passed by a simple
majority of members once a quorum of over one-half of the members is present. However,
a two-thirds majority is required for inter alia the admittance of new members, revisions
to the Constitution or Rules and the approval of the budget. www.fao.org?DOCREP/003/
X8700E/x8700e02.htm.12, accessed on 13 October 2009.
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The evaluation team began work in April 2006 and submitted their
final report in September 2007, detailing their findings and including
114 specific recommendations for improving the working of the organ-
isation, clustered around strategy, governance, structure, institutional
culture change and reform of administrative and management systems
(FAO 2007: 362–403). The report was presented to the FAO Conference
in November 2007 and over the following year the membership of the
organisation set about digesting the agenda set out before them and
turning it into a workable blueprint for the future of the FAO that they
could accept. In summary, the response of the FAO to its institutional
crisis was to contract to expert third parties the task of setting an agenda
for reform that the entire membership could work on. Third parties were
necessary to break the double impasse caused by the breakdown in trust
throughout the FAO. Active consensus mechanisms were being put into
operation.

In the ten months following the submission of the IEE report, the
member states of the FAO began digesting it and formulating their
response in the form of an Immediate Plan of Action (IPA). In order to
do this, three working parties were formed around the core issues of
(i) priorities and programmes of the organisation, (ii) governance reform
and (iii) reform of systems, programming and budgeting, cultural change
and organisational restructuring (FAO 2008: 13). In total it is estimated
that around a hundred meetings took place, with sixty delegates in
attendance, each lasting one day – equating to 6,000 person-days of
negotiations. Their combined agenda consisted of the 114 recommen-
dations put forward by the IEE, as well as the timetable for implementing
reform over the short term (2009–11) and the medium term (2010–13)
(FAO 2008: 11).

A number of active consensus mechanisms were used to prevent this
enormous negotiation process from losing inertia and grinding to a halt.
Firstly, the division of the FAOmembership into three groups working in
parallel demonstrates the small group method outlined above. While the
USA was present in all three streams,7 most states limited themselves to
participation in one, meaning that they were required to cooperate with
partners in order to see that their interests were promoted in the working
parties they were absent from – implying that representation took place,
too. Each working group had a chair and a vice chair (or joint co-chairs)

7 The USA remained an observer in the three streams for much of the review process to
demonstrate its general dissatisfaction with the FAO.
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from an OECD and a G77 member, ensuring that there was a fair
representation of interests in each working group. Additionally, there
was regular and intensive coordination with the independent chair of
the follow-up process, Mohammad Saeid Noori-Naeini, who was
responsible for overseeing the management and coordination of the
three groups.8 His position as a third-party expert is another example
of an active consensus mechanism being put into practice in the IEE
process.

Furthermore, the FAO has undergone a ‘root and branch reform’
assessment of the running of the Rome headquarters by the consultancy
firm Ernst and Young, in an effort to increase the efficiency of the
organisation.9 Their three core messages to the FAO are to improve the
delegation of authority, devise clear roles and responsibilities for staff
and becomemore customer focused. These recommendations go straight
to the heart of the institutional culture of the FAO and reflect the
demands that have been made by the OECD states for many years. In
contrast with previous efforts, however, the likelihood of implemen-
tation is increased by the fact that third-party expertise has formulated
the demands, once again illustrating how active consensus – and in
particular the delegation of agenda setting and the proposal drafting to
third parties – can maintain momentum during the discussion of thorny
issues.

The use of active consensus mechanisms did not spread more widely
across the organisation and remained limited to the issue of reform,
reiterating the hypothesis that active consensus is used in response to
institutional crisis. During the 2007 Conference, delegates also met to
agree the budget for the following biennium, an issue that was largely
responsible for the institutional crisis the FAO found itself in. As in
previous negotiations, the membership was polarised on the issue of
budget size between OECD states (the payers) and members of the G77
(the sayers). The former were split between those urging for zero real
growth and those seeking zero nominal growth, while the latter were
more or less unified in their call for large budget increases to offset the
previous decade of decline. Since the budget is adopted by a two-thirds
majority vote, OECD states are in a permanent minority and cannot

8 Noori’s full title is: Chair of the Conference Committee for the Follow-up to the
Independent External Evaluation (CoC-IEE).

9 See www.fao.org/uploads/media/FAO_RBR_FinalDeliverable_v1_1.pdf, accessed on
1 October 2009.
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actually block the passing of the budget through their collective voting
weight.10 In practice, their views are usually taken into account and
compromises are reached, although in recent years the failure of the
G77 to uphold their side of the informal bargain was one trigger for the
breakdown in trust noted by the IEE.

In 2007, budget talks took place in the shadow of the IEE report, whose
principal conclusion ‘can be stated in three words: “reform with growth”’
(emphasis in original) (FAO 2007: 3). The third-party agenda setters
stressed that the FAO required both substantial institutional reform and
additional financial resources, each giving something to the polarised
membership. Yet the timing of FAO biennial budget negotiations, which
overlapped with the IEE evaluation, meant that the question of budget
growth arose before the question of accepting reform. A classic cooper-
ation problem emerged, with OECD states not wanting to concede to
budget increases without guarantees from the G77 that they would
accept reform, while the G77 did not want to accept reform without
the OECD side of the bargain being fulfilled. Substantial long-term
collective gains risked being lost over a short-term impasse. However,
any chance that the OECD states had of pressurising the G77 to fulfil
their commitments first were scuppered when the twenty-seven EU
Member States accepted demands for growth to come first, to the great
consternation of other OECD members.11 In fact, in the aftermath of the
budget vote, non-EU OECD states felt betrayed by the EU for breaking
their solidarity and with it any hope of gaining concessions from the G77
(Kissack 2010: 92). Their fears of forfeiting the initiative proved to be
unfounded, however, as became apparent in the following months, when
the reform agenda was accepted through a series of meetings that,
because of their explicit linkage to the IEE, conformed closely to the
prescriptions of active consensus.

Reform as a response to institutional crisis

The 2008 report to the FAO Conference on the follow-up to the IEE
presented the results of the three working groups, and their synthesis
into the IPA led by the independent chair. In contrast to the emotions

10 According to the Rules of the FAO, a blocking minority of 33 votes would be sufficient
provided that only 96 member states voted, the smallest number constituting a quorum
of the 191 member states.

11 The USA and Japan voted against the budget proposal, while Australia, Canada, New
Zealand and South Korea abstained.
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expressed at the end of the 2007 conference, when the reform process
appeared to have taken a knock from the agreement on budget growth
without a concrete and verifiable commitment to implement the rec-
ommendations of the IEE, there was much more optimism in 2008.
While it is still too soon to assess the implementation of the IPA, one
early conclusion pertaining to the strength of active consensus can be
sketched out by comparing active consensus with traditional bargaining
(exemplified in the 2007 budget). Although disagreement over the
FAO budget was at the heart of the institutional crisis, budget nego-
tiations were not brought into the active consensus framework. The
same arguments were repeated and the same divisions exposed, result-
ing in the same hostility between sides. Yet when the same negotiators
moved into the active consensus framework they were able to achieve
considerably higher levels of agreement. Considering the variables that
we can control for, i.e., the individual diplomats were the same people,
and the issue area was similar (in fact one could say that budget and
reform are opposite sides of the same coin), it would seem that the
structure of negotiations does matter and that active consensus mech-
anisms do have a positive impact on the likelihood of reaching an
agreement.

Promoting Active Consensus in the WTO: Crisis-Lite

What lessons from the FAO experience of crisis and the application of
active consensus can be learnt and applied to the WTO? Before answer-
ing this question, two more fundamental ones need to be addressed. The
first is: what sort of crises might affect the WTO, either now or at some
point in the future? The second is: how could active consensus help (if at
all)? It is also important to remember that a crisis is not the only midwife
capable of delivering active consensus, although in the empirical ex-
amples of UNCLOS and the FAO it has been. Moreover, responses to crises
do not inevitably result in the adoption of active consensus mechanisms,
and can in theory lead to a wide range of negative consequences too,
including the termination of the institution. In the following section all
of these issues will be discussed, although many of the points raised are
explored elsewhere in this volume in greater detail. As a prelude to the
conclusions presented, both institutional crisis and the adoption of active
consensus mechanisms are important considerations when thinking
about the future of the WTO. Active consensus could be a worthwhile
investment towards making headway in the Doha round negotiations,
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but thought needs to be given as to whether an institutional crisis is the
best way to get the WTO there.

Four crisis scenarios for the WTO

There are at least four different crises by which the WTO could be
affected, and active consensus is not always a useful response. The first
is a crisis in legitimacy, of the WTO in particular and the global trade
regime in general, concerning its purpose as an organisation and the
wider role of global trade as a motor of economic growth and economic
development. Chapter 14 of this volume explores alternative views on the
role of trade and the necessity to maintain momentum through contin-
uous liberalisation (the bicycle metaphor). A crisis of this nature reaches
beyond the scope ofWTOmembership and requires the input of broader
civil society and non-governmental constituents. The debate in which
the author of Chapter 14 is inviting engagement may benefit from active
consensus mechanisms, although only to a limited extent. While it is
suitable to reconcile differences between actors who share broadly sim-
ilar objectives, it is less likely to be effective when there are considerable
ideological divides over the relationship between systemic order and
social justice, development and ecology, and future opportunities and
historical endowments.

The second crisis the WTO could face is the establishment of a
competing trade system, either one based on different ideological prin-
ciples (such as that trade should be managed rather than left to the
market mechanism) or one comprising states that have withdrawn
from the WTO. Taking a lead from Ikenberry’s work (2001) on constitu-
tional orders, and the robustness of such orders being tested through the
emergence of new powers, it is possible to imagine China, India and
Brazil preferring to assume leadership of a rival trade organisation rather
than to participate in the institutions built on American hegemony after
the SecondWorld War. The central concerns here are firstly whether the
WTO could survive such a division ideologically, given its commitment
to universal, as opposed to partial, free trade. Potentially similar to the
creation of the UN Conference on Trade and Development (UNCTAD)
in the 1960s and the attempt to create a New International Economic
Order (NIEO) in the 1970s, the emerging markets do not dispute the
gains accruing from trade, only the monopoly of control held by rich
states. The problem arises in the aspiration of the WTO to be a universal
membership organisation, making fragmentation an existential threat.
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The second concern is the sort of relationship that would emerge
between the two, namely one of cooperation or one of rivalry. Once
again, active consensus has little to offer when the nature of the crisis
facing the WTO is of this magnitude.

The third type of crisis concerns the authority of theWTO vis-à-vis its
Members. When ruling on trade disputes between parties through the
mechanisms of the Dispute Settlement Understanding (DSU), the
authority of the decision-making process determines the binding nature
of the output. States accept rulings because they accept the authority of
the WTO to make them.12 Active consensus has little more to add to
these areas since it is one of the most important mechanisms already in
use. The DSU is founded on third-party expertise of the panel and
Appellate Body resolving disagreements between parties and establishing
the total value of punitive tariffs permissible. Indeed, if the WTO is
likened to a three-legged stool consisting of technical committees, the
DSU and the trade round negotiations, the first two legs appear strong
and fully capable of supporting the organisation.13 There is little evidence
to suggest that a crisis is looming in these domains, especially consider-
ing the extreme pressure exerted on the international trading system
by the recent financial crisis. Despite a contraction in world trade of
10 per cent,14 tariffs and other forms of protectionism have not been
widely adopted, and the robustness of the hard law governing world
trade has been demonstrated.

The fourth and final type of crisis is focused exclusively on progress –
or lack thereof – towards the completion of a new trade round. Each
round of trade negotiations in the GATT took two years longer than the
previous one, so after the eight years needed to complete the Uruguay
round, perhaps a decade negotiating the Doha round is to be expected.
The complexity of the negotiations and the larger number of participants
might explain the tendency towards ever-longer bargaining rounds, but
there are structural considerations too. One of the most important is the
widespread grievance among developing states that they made large
concessions in the Uruguay round that were not reciprocated by highly
industrialised countries, and that the Doha round should deliver the side

12 This can also be seen as a question of legitimacy, but in order to differentiate it from the
first form of crisis the term ‘authority’ is used.

13 I thank Jennifer Hillman for suggesting the metaphor of a three-legged stool.
14 See The Economist, ‘The collapse in world trade has stopped, but there is no sign

of a recovery’ 27 July 2009, www.economist.com/businessfinance/displaystroy.cfm?
story_id=14115878, accessed on 13 October 2009.
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payments they are still owed (Ismail 2008). Since grand bargains are built
on everyone getting something to offset the costs they incur, trying to
incorporate grievances from past (completed) deals is extremely hard. As
the Doha round drags on into its tenth year, at what point does the
‘normal’ trend in incremental growth in the number of years of negotia-
tions become something more serious? When can the WTO be said to be
in crisis?

Crisis-lite

From the preceding discussion a number of points can be made about
any potential institutional crisis in the WTO. Firstly, any so-called crisis
regarding the failure of members to complete the Doha round is limited
to one-third of an otherwise functioning organisation. The author of
Chapter 14 uses the genealogy of the bicycle metaphor to demonstrate
how the impetus for continual trade liberalisation has developed, and
takes a step back to ask whether the failure to close the Doha round need
be seen as a crisis at all (although in its place there should be a more
fundamental rethink of the global trading order). In addition, the crisis
of a non-concluded trade round will be an ideational one rather than a
material one, and thus intersubjectively constructed in the minds of
individuals, be they trade negotiators, politicians, academics, journalists,
civil society campaigners or members of the public. In short, a crisis will
exist because people will believe it to exist. On the one hand this appears
to belittle any possible crisis, reducing its status to an imaginary event in
the heads of those who believe it to be true. On the other hand, this
same intersubjective construction makes such a crisis an extremely
powerful catalyst for change.15 As has been demonstrated previously in
this chapter, institutional crises can serve as conduits for change in the
decision-making processes deemed responsible for the crisis situation.
Within the literature on the WTO there is a strand focusing on the need
for reform of the decision-making procedures used in round negotia-
tions, essentially reducible to four positions.16 Firstly there are those who
endorse a majority-based system (Cottier and Takenoshita 2008; and

15 To see the power of discourse in bringing about material change in the world, consider
the work on securitisation by Buzan, Wæver and de Wilde (1998), who theorise the
political opportunism to go beyond normal politics through shaping societal discourse
on the security threats to society.

16 See Chapter 13 and Chapter 14 of this volume. Proponents of change span a wide range
of positions, and also consider the question beyond the scope of this chapter, namely the
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Chapter 6 in this volume); secondly there are those who argue for a
‘critical mass’ (Jackson 2001; Warwick Commission 2007); and thirdly
there are those who argue for additional delegation (Elsig in press).
The final position keeps the consensus system, arguing that the ability
of all states, both large and small, to be heard is important. Furthermore,
consensus decision-making produces more robust international agree-
ments, which are essential because the WTO produces ‘hard law’.
However, the consensus currently found in theWTO round negotiations
has many of the hallmarks of passive consensus, and the question there-
fore arises of whether a more suitable path towards reform would be the
adoption of active consensus mechanisms.

The steps needed to do this are relatively small. Firstly, the threat
of voting to resolve contentious issues would have to be made more
credible than it currently is. Article IX of the WTO Agreement sets out
the decision-making procedures for the organisation, giving primacy to
consensus while noting conditions under which voting may take place
(Steger 2009: 6–9). As Buzan argued in the context of UNCLOS, although
voting was not used it nonetheless served an important role in setting the
parameters of debate. Secondly, the authority of the chair of the nego-
tiations and the right of initiation need to be made stronger. This, too,
is not such a major leap into the unknown as it first appears. Sir Eric
Wyndham-White enjoyed such a right of initiation while serving firstly
as Executive Secretary and then as Director-General of the GATT.17

However, in recent years the capacity of the Director-General and
Secretariat to take negotiating initiatives has greatly decreased (See
Chapter 13). More often, the responsibility to chair falls to diplomats
and ambassadors from Members, and reinforces the ‘member-driven’
character of the WTO (Elsig in press). While different constituencies
meet in small groups (such as in the G4, the G6, or on a larger scale in the
Green Room), this too is member driven, and lacks the oversight of an
independent chairperson to weave the various strands of negotiation
together, as is found in active consensus. Indeed, it would seem that
nearly all the ingredients are present in some form or another, and the
principal hindrance to utilising active consensus mechanisms is the

future direction of the WTO as a trade liberalisation facilitator or as a regulator of the
global economy (Steger 2009: 3).

17 Ambassador Julio Lacarte recalls an occasion when the D-G entered the negotiating
chamber and informed delegates that he had a solution to the impasse written down on a
piece of paper in his pocket. He agreed to share it with them on the condition that they
promised to accept it before hearing it. The delegates did and the proposal was agreed.
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reluctance of states to acknowledge that they have within their grasp the
necessary tools to break gridlock. The stimulus for such change could
come from the perception of a crisis in the institutional framework of
round negotiations. Such a crisis would be limited in scope, in terms of
affecting only one part of the WTO (the round negotiations) and con-
cerning the functioning of the institution rather than the overall purpose
and ideological underpinning of the global trade regime. It would be a
‘crisis-lite’, intended to catalyse minor reform from within, sufficient to
reappraise the performance of the round negotiations and take stock of
how minor alterations to practices could yield considerable gains. As an
ideational crisis it would be a crisis in the eye of the beholder rather than
manifested in material consequences, and could be brought about
through the creation of a discourse of crisis.

Conclusion

This chapter has argued that crises can be of two types, either material
with physical manifestation in the world or ideational in the form
of understandings of the world held intersubjectively by individuals.
International organisations can suffer from both, but arguably the
more damaging of the two is the ideational dimension, when an institu-
tional order falls into a crisis, such as when it loses its legitimacy. In the
case of the FAO the material damage was the lack of resources caused by
a decade of underfunding, but the more significant concern for the future
of the organisation was repairing the breakdown in relations between
member states and the spillover of this into a lack of direction and
purpose.

However, crises can serve as stimuli for institutional change, as was
demonstrated by Buzan in the UNCLOS negotiations in the 1970s. He
mapped the transition from passive to active consensus and a response to
institutional crisis. A similar scenario was noted in the FAO, although it
took a more extreme form, both in terms of the depth of the crisis and of
the radical steps taken to rescue it. The IEE review process incorporated
a number of active consensus mechanisms that yielded a successful
outcome.

Finally, this chapter has applied this insight to the case of the WTO.
Of the four crisis scenarios considered, attention was focused on the
most immediate, which is the failure to conclude the Doha round. It was
noted that the literature has identified the decision-making system as
an important hindrance to be overcome. The chapter argued that to
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promote the adoption of active consensus mechanisms that would
solve many of the problems, a strategy that uses crisis in an instrumental
fashion could be the catalyst for change. Given the socially constructed
nature of ideational crises, generating a discourse of ‘crisis-lite’ in the
WTO could serve to promote the reform agenda.

References

Anderson, Jeffery J., Ikenberry, G. John and Risse, Thomas (eds.) 2008. The End of the
West? Crisis and Change in the Atlantic Order. Ithaca: Cornell University Press.

Buzan, Barry 1981. ‘Negotiating by consensus: developments in technique at the
United Nations Conference on the Law of the Sea’, American Journal of
International Law 75(2): 324–48.

Buzan, Barry, Wæver, Ole and deWilde, Jaap 1998. Security: a New Framework for
Analysis. London: Lynne Rienner.

Calleo, David 2004. ‘The broken West’, Survival 46(3): 29–38.
Clark, Ian 2003. ‘Legitimacy in a global order’, Review of International Studies

29(1): 75–95.
Cottier, Thomas and Takenoshita, Satoko 2008. ‘Decision-making and the balance

of power in WTO decision-making: towards supplementary weighted vot-
ing’, in Stefan Griller (ed.), At the Crossroads: the World Trading System and
the Doha Round. New York: Springer, pp. 181–230.

Cox, Michael 2005. ‘Beyond the West: terrors in Transatlantia’, European Journal
of International Relations 11(2): 203–33.

Elsig, Manfred 2006. ‘Different facets of power in decision-making in the WTO’,
NCCR Trade Working Paper No. 23.

Elsig, Manfred (in press). ‘Principal–agent theory and the World Trade
Organization: complex agency and “missing delegation”’, European
Journal of International Relations.

FAO 2007. FAO: the Challenge of Renewal. Report of the Independent External
Evaluation of the Food and Agriculture Organization of the United Nations
(FAO) (C 2007/7 A.1-Rev.1). Rome: FAO.

FAO 2008. Report of the Conference Committee on Follow-up to the Independent
External Evaluation of FAO (CoC-IEE): Immediate Plan of Action (C 2008/4).
Rome: FAO.

Franck, Thomas 1988. ‘Legitimacy in the international system’, American Journal
of International Law 82(4): 705–59.

Ikenberry, G. John 2001. After Victory: Institutions, Strategic Restraint, and the
Rebuilding of Order after Major Wars. Princeton University Press.

Ikenberry, G. John 2008. ‘Explaining crisis and change in Atlantic relations: an
introduction’ in The End of the West? Crisis and Change in the Atlantic
Order. Ithaca: Cornell University Press, pp. 1–27.

adaptive decision-making in fao: lessons for wto 261

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.012
https://www.cambridge.org/core


Ismail, Faizel 2008. ‘Rediscovering the role of developing countries in GATT
before the Doha Round’, Law and Development Review 1(1): 49–72.

Jackson, John 2001. ‘The WTO “constitution” and proposed reforms: seven
“mantras” revisited’, Journal of International Economic Law 4(1): 67–78.

Kahler, Miles 1992. ‘Multilateralism with small and large numbers’, International
Organization 46(3): 681–708.

Keohane, Robert O., and Nye, Joseph 2001. ‘Between centralization and fragmen-
tation: the club model of multilateral cooperation and problems of demo-
cratic legitimacy’, KSG Working Paper No. 4.

Kissack, Robert 2010. Pursuing Effective Multilateralism: the European Union,
International Organizations and the Politics of Decision Making. London:
Palgrave.

Koremenos, Barbara 2005. ‘Contracting around international uncertainty’,
American Political Science Review 99(4): 549–65.

Krasner, Stephen D. 1983. International Regimes. Ithaca: Cornell University Press.
Miles, Edward 1977. ‘The structure and effects of the decision process in the

Seabed Committee and the third United Nations Conference on The Law
of the Sea’, International Organization 31(2): 159–234.

Mitrany, David 1943. A Working Peace System. London: Royal Institute for
International Affairs.

Pedersen, Jœrgen Mærsk 2006. ‘FAO–EU cooperation: an ever stronger partner-
ship’, in Jan Wouters, Frank Hoffmeister and Tom Ruys (eds.), The United
Nations and the European Union. An Ever Closer Partnership. The Hague:
TMC Asser Press, pp. 63–91.

Ruggie, John G. 1992. ‘Multilateralism: the anatomy of an institution’,
International Organization 46(3): 561–98.

Steger, Debra 2009. ‘The future of the WTO: the case for institutional reform’,
Journal of International Economic Law 12(4): 803–33.

Vignes, Daniel 1975. ‘Will the third conference on the Law of the Sea work
according to the consensus rule?’, American Journal of International Law
69(1): 119–29.

Warwick Commission 2007. Report of the first Warwick Commission: The
Multilateral Trade Regime: Which Way Forward? University of Warwick.

262 robert kissack

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.012
https://www.cambridge.org/core


PART VI

Quo vadis?
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12

A post-Montesquieu analysis of the WTO

steve charnovitz

Introduction

In writing The Spirit of Laws in 1748, baron de la Brède et de
Montesquieu does not foresee the establishment of the World Trade
Organization (WTO) (Montesquieu 1748). Nevertheless, one can
employ Montesquieu’s methodology to analyse the functions and dys-
functions of the WTO because his cogent framework, although written
for the national level, is translatable to the international level of govern-
ment. Although Montesquieu has been discussed tangentially in
WTO scholarship,1 this chapter places him at the centre of an analysis
of how the WTO can be improved.

This chapter is entitled ‘post-Montesquieu’ because it will update
Montesquieu’s framework in a few important respects. Montesquieu
did not anticipate the ubiquity of democracy (much of his book discusses
monarchies), the political importance of public participation and the
rise of international organisations. More telling, though, is how little
of The Spirit of Laws needs to be updated, because of the presence of
Montesquieu’s spirit in modern political institutions and economic
development. Although many scholars anthropomorphise the WTO,
I have come to the view that it (like any international organisation)
ought to be viewed primarily as a community. The actors in the WTO
community are the Members represented by ambassadors, the Director-
General (DG), the Secretariat, the private enterprises that trade and civil

The author appreciates the comments received on this chapter when it was presented to the
Faculty of the University of Notre Dame Law School in March 2010.
1 For example, see Petersmann (1995: 161, 163), Bhala (1999: 150), and Charnovitz (2002:
219–20). WTO Director-General Pascal Lamy has argued that Montesquieu’s theory of
separation of state powers ‘is less pertinent’ in international organisations ‘since the main
actors remain the Westphalian nations-states’ (Lamy 2007).
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society.2 Of course, the WTO still lags behind other major international
organisations in providing for ongoing participation by civil society (see
Ripinksy and van den Bossche 2007: chapters 11 and 12).

This chapter proceeds in three sections: the first section summarises
the ideas from The Spirit of Laws that are most relevant to the WTO, and
explains where Montesquieu’s analysis needs adaptation. The second
section uses Montesquieu to benchmark the WTO and point out areas
for improvement. The last part of this second section uses the post-
Montesquieu framework to discuss the relationship between the WTO,
business enterprises, civic society and member governments. The third
section provides a conclusion, kept brief due to space limitations.

Montesquieu and the Post-Montesquieu Frame

The subjects of Montesquieu’s analysis are governments that rule nations
through human law (and the law of nature). Human law includes the law
of nations, politic law and civil law. In ‘so great a planet’ on which we live,
Montesquieu posits that a ‘variety of nations’ is necessary, and that the
inhabitants will need laws ‘relative to their mutual intercourse, which is
what we call the law of nations’. The law of nations relates ‘to all societies’
he says (Montesquieu ed. Carrithers 1977: 103–4).

In this passage and others, Montesquieu describes the law of nations as
benefiting the public directly. For example, he explains that ‘the safety of
the people is the supreme law’ and that the ‘body politic’ can change a
destructive political law. Yet in other passages about the law of nations,
Montesquieu does not directly address the individual; for example, he
says that the law of nations is ‘the civil law of the universe, in which sense
every nation is a citizen’ (1977: 355). Government is the direction of a
society by laws, andMontesquieu distinguishes two kinds of laws. One of
them is ‘politic’ law, which is the law from the governors to the governed.
The other is ‘civil’ law, which is the law for the mutual communication of
citizens among themselves (1977: 103, 200).

Montesquieu discusses law and its relations to power using the exam-
ple of the constitution of England. ‘In every government’, Montesquieu
says, there are ‘three sorts of power’: legislative, executive, and the
judiciary power (1977: 201). The legislative power is ‘enacting laws’,

2 Manfred Elsig has termed the WTO a ‘complex agent’ containing ‘proximate principals’
(ambassadors and their staff) and other ‘agents’ (D-G and international civil servants);
see Elsig (2010: 5).
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‘raising of public money’, and ‘settl[ing] the subsidies’ (1977: 202, 211).
The executive power is ‘executing the public resolutions’ including
‘things dependent on the law of nations’ (1977: 201–2). The judicial
power punishes crimes ‘and determines the disputes that arise between
individuals’ (1977: 201).

Montesquieu’s model of legislative power begins with the people. He
says: ‘The people in whom the supreme power resides, ought to do of
themselves what they conveniently can; and what they cannot well do,
they must commit to the management of ministers’ (1977: 109). The
ministers they ‘intrust with part of their authority’ (1977: 109) are
representatives. Montesquieu explains that ‘the people should act by
their representatives’ and that the representatives should be elected by
inhabitants in every considerable place (1977: 108–9, 204).3 The people
themselves ‘ought to have no hand in the government but for the chusing
of representatives, which is within their reach’, he says (1977: 205).

Governmental power is subject to ‘abuse of power’, Montesquieu
explains, and a way to prevent such abuse and protect liberty is through
the manner in which power is ‘distributed’ (1977: 200, 214). He presents
a ‘model of the constitution’ in which power is distributed so that ‘power
should be a check to power’ (1977: 200, 214). The Spirit of Laws empha-
sises the importance of preventing a joining of power between the
judicial and the legislative, between the judicial and the executive and
between the executive and the legislative (1977: 202, 206–7). While he
does not use the term ‘accountability’, Montesquieu postulates that the
legislative body, besides the enacting of laws, should ‘see whether the
laws already enacted be duly executed, a thing they are capable of, and
which none indeed but themselves can properly perform’ (1977: 205).

Without using the word ‘pluralist’, Montesquieu clearly recognises
that the individual is governed by plural laws rather than a singular
law. For example, he explains that ‘Men are governed by several kinds
of laws’, including the ‘law of nations’ (1977: 355). Furthermore, he
explains that ‘every particular law is connected with another law, or
depends on some other of a more general extent’ (1977: 91).

Although Montesquieu was writing before the founding of inter-
national organisations, there are many reasons to understand his analysis
as being relevant to them. He notes that ‘Law in general is human reason’

3 Note that Montesquieu sees representation as being based on geography. He does not
address representation by interest. Note also that Montesquieu’s views contain a principle
of subsidiarity and a principle of reserved power to the people.
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and that law is the relation between reason ‘and different things, and
the relations of these beings among themselves’ (1977: 89–99, 104). In
addition, Montesquieu posits that ‘No society can subsist without a form
of government’ (1977: 104). From these conclusions, one can infer that
Montesquieu might perceive an international organisation as a society
that needs a government, and that the relation between the international
organisation and states, or international organisations among them-
selves, requires a law based on reason.4

Montesquieu strongly favours ‘commerce’, which he defines as the
exportation and importation of merchandise (Montesquieu 1748: Book
XX, chapter 13). He says that ‘Commerce is a cure for the most destruc-
tive prejudices’ and that ‘Peace is the natural effect of trade’ (1748: Book
XX, chapters 1, 2; Howse 2006: 703). Although he advocates establish-
ment of a ‘free port’ (1748: Book XX, chapter 11), Montesquieu evinces
an understanding that ‘freedom of commerce’ does not entail ‘a power
granted to the merchants to do what they please’ (1748: Book XX,
chapter 12). In other words, he recognises that free trade is not to be
equated with the absence of government regulation.

Montesquieu looks beyond the nation state in affirming a global
economy. He explains that ‘movable effects, as money, notes, bills of
exchange, stock in companies, vessels, and, in fine, all merchandise,
belong to the whole world in general; in this respect it is composed of
but one single state, of which all societies upon earth are members’ (1748:
Book XX, chapter 23). Unfortunately, Montesquieu does not elaborate
on the implications of economicmondialisation for global economic law.

Defining post-Montesquieu political thought

The post-Montesquieu framework builds on The Spirit of Laws by updating
it for subsequent political developments. AlthoughMontesquieu recognises
the ‘law of nations’ as the civil law of the universe in which every nation is a
citizen, he does not discuss voluntary public law treaty arrangements, which,
using his categories, would be politic law rather than civil law. In other
words,hedoesnot seemto anticipate the governingpotential of international
law regimes to help states do to one another all the good they can in time of
peace. Nevertheless, Montesquieu would surely have welcomed further
enhancement of his political theory. After all, he urges the application of

4 He describes a ‘convention’ of states as an ‘assemblage of societies’ (Montesquieu
ed. Carrithers 1977: 183).
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‘the sublimity of human reason’ (1977: 355) to distinguish between different
orders of laws. And he warns against viewing ‘only one side of the subject,
while it [the mind] leaves the other unobserved’ (1977: 92).

Montesquieu’s most profound philosophical legacy, his theory about the
proper distribution and separation of power within a national constitution,
is also central to the post-Montesquieu frame. Jeffrey Dunoff and Joel
Trachtman have employed the term ‘horizontal’ to refer to the division
or allocation of authority among legislatures, executives and judiciaries
and contrast that with ‘vertical’ federalism (Dunoff and Trachtman
2009: 19). The separation of powers prescribed by Montesquieu needs
to be refitted for the international level to take into account the more
complex vertical relationships between national governments and trans-
national entities.

Another area of adaptation relates to the philosophy of representation.
Montesquieu favours a passive electorate, with ‘no hand in government
but for the chusing of representatives’ (1977: 205). Perhaps that was
apposite for eighteenth-century democracy. But it is a poor description
of subsequent democratic developments in which political parties, non-
governmental organisations (NGOs) and activist citizens were not will-
ing to keep their hands to themselves. Indeed, it was Montesquieu’s own
countryman, Alexis de Tocqueville, who, one century later, offered a
normative basis for understanding why social and political groups are
indispensable to democracy.5

The rationale for individual and NGO input at the international level
is the same as at the national level except more so. At the national level,
the inhabitants elect official representatives but then keep their hand in
governmental decision-making through communications about facts
and sentiments. That same process occurs at the international level in
place of electoral methods, which are absent (Macdonald 2008: part II).
This lack of elections does not mean that democratic norms are
irrelevant beyond the nation state. Rather, at the international level,
new pathways have developed for accountability to various publics.
International level activism by NGOs can also be a potent antidote to
economic nationalism by government bureaucrats.

Although Montesquieu does discuss the individual being, the typical
context is the individual as an object of government rule. In a few

5 See de Tocqueville (1850), especially Vol. One, Part II, chapter 4 and Vol. Two, Part II,
chapter 5. Montesquieu does take note of ‘associations of merchants’ (Montesquieu 1748:
Book XX, chapter 10).
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passages individual volition appears (see Montesquieu ed. Carrithers
1977: 103, 108, 281–4, 289–91), but The Spirit of Laws is largely written
from a top-down perspective. The post-Montesquieu framework, there-
fore, will need to account explicitly for individuals and their advocacy
associations.

Another refinement needed is considering how to achieve governmen-
tal compliance with international law. While Montesquieu characterises
treaties as being ‘obligatory’ (even those made by force (1977: 366)), he
does not discuss how to achieve compliance with treaties. He notes that
nations can ‘bind themselves’ by treaty with respect to tariffs and cus-
toms (Montesquieu 1748: Book XX, chapter 7), but he does not discuss
how to enforce such treaties.

Applying the Post-Montesquieu Framework to the WTO

This section applies the Montesquieu and post-Montesquieu frame-
works to the WTO. It starts with an introduction to the WTO and then
discusses in turn each of the three branches of the WTO’s tripartite legal
structure. Next there is a discussion of the relationship between theWTO
and its member governments and of the relationship between the WTO
and social and economic actors. Acknowledging these relationships
renders Montesquieu more pertinent to international organisations.

The WTO is a society of member governments. Its constitution is the
Marrakesh Agreement establishing the World Trade Organization (‘WTO
Agreement’) (Steger 2004: 25). The WTO Agreement and the WTO
Dispute Settlement Understanding (DSU) contain the structural provisions
on institutional competence and the distribution of power. All three sorts of
governmental power – legislative, judicial and executive – are found in the
WTO Agreement. The legislative power is conferred on the Ministerial
Conference and the General Council. The judicial power is conferred on
the Dispute Settlement Body (DSB) and the WTO Appellate Body, panels
and arbitrators. The executive power is conferred on the WTO’s D-G and
Secretariat. Each of these three powers will be discussed below.

The legislative power in the WTO

The main legislative business of the WTO is negotiating trade liberalis-
ation and writing new rules, and so it is unfortunate that the Doha Round,
which has been going on since November 2001, is tied up in knots.
Concluding the Doha Round has been strongly supported by the WTO
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Executive, particularly D-G Pascal Lamy,6 but resistance has come from
many member governments – particularly the United States, which has
been rudderless in trade policy under the Obama Administration (Yerkey
2009: A-2).

Ironically, the greatest single legislative achievement of the WTO has
been an amendment to the most controversial of WTO agreements, the
Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS). The TRIPS Protocol makes provision for a system of compul-
sory licensing of pharmaceuticals for the benefit of other countries. This
amendment would not have been enacted but for the extraordinary and
influential bottom-up campaign carried out by NGOs, particularly
health NGOs (see Deere 2009: 134).

The most recent WTO Ministerial conference was held in Geneva in
December 2009. Four years had elapsed since the previous conference,
held in Hong Kong, and no reason was offered to the public as to why the
WTO rule calling for conferences ‘at least once every two years’ was not
being followed.7 This long delay cannot have been helpful in completing
the Doha Round. As Montesquieu points out, ‘Were the legislative body
to be a considerable time without meeting, this would likewise put an end
to liberty’ (Montesquieu ed. Carrithers 1977: 207).

Certainly, the WTO cannot be a rule-based system if it does not
follow its constitutional rule to hold ministerial conferences at least
once every two years.8 One way to prevent such a scenario from happen-
ing again is to empower the D-G to convene theMinisterial Conference if
the members cannot otherwise agree to set a time for a meeting. In that
regard, it is noteworthy that Montesquieu recommends that ‘the execu-
tive power should regulate the time of convening as well as the duration
of [legislative] assemblies’ (1977: 208).

In my view, it may be time to put aside the practice of consensus
decision-making in favour of supermajority voting (see Araki 2009:
102–16; Tijmes-Lhl 2009: 417) or more plurilateral decision-making.9

The WTO should avoid a situation where one or two governments can
stop progress in emancipating international trade. Indeed, Montesquieu
warned against such an outcome: that is, a procedure that ‘would give

6 In July 2006, Lamy told the Trade Negotiations Committee: ‘All your leaders and govern-
ments have repeatedly stressed their desire to conclude the Round, and it cannot be
acceptable that this commitment is not acted upon’ (Lamy 2006).

7 See WTO Agreement, Art. IV:1.
8 The author recalls Professor John Jackson making this point at a dinner in the late 1990s.
9 See also Chapters 13 and 6 in this volume.
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each deputy a power of controlling the assembly; and on the most urgent
and pressing occasions the springs of the nation might be stopped by a
single caprice’ (Montesquieu ed. Carrithers 1977: 204).

One field in which the WTO has been able to legislate is the adoption
of accession agreements to admit newWTOMembers. So far, twenty-six
governments have joined by accession. Although ‘enlarging the WTO
family through accessions’ (Lamy 2009a) has strengthened the WTO,
the accession process has been an embarrassment due to the long delays
and non-transparent procedures used in the WTO. At present, twenty-
nine nations still await WTO membership. Longest waiting at the door
is the Russian Federation, which first sought membership in 1993.
Unfortunately, the WTO website provides little information about the
Russian accession negotiations, and so the public cannot tell on which
parties the blame for the delays should be placed.10

The main reason why accession negotiations take so long is that WTO
bodies require applicants not only to commit to followingWTO rules but
also to commit to a set of WTO-plus rules (Jones 2009: 279). These rules
sometimes allow incumbent WTO Members to discriminate against the
new Member for a lengthy period. Applicants have to weigh carefully the
benefits of joining the WTO against the costs of WTO-sponsored dis-
crimination against them.

Although the WTO has failed to consummate the Doha Round, there
is important work being done internally within the various WTO com-
mittees (Lang and Scott 2009). For example, the Trade Policy Review
Mechanism has monitored trade and trade-related measures during the
financial crisis. In February 2009, Pascal Lamy described this monitoring
as a ‘home-grown initiative that started in the WTO’ (Lamy 2009b). In
April 2009, the G20 communiqué called ‘on the WTO, together with
other international bodies, within their respective mandates, to monitor
and report publicly on our adherence to these undertakings on a quar-
terly basis’.11 The new G20 role in tasking the WTO is noteworthy.

Although the WTO has many committees, it does not have a
Committee on Trade and Employment. I have long recommended such
an addition (Charnovitz 1995: 221, 233), and believe that it would
complement the WTO Committee on Trade and Development and

10 The most recent document posted comes from December 1997.
11 Global Plan for Recovery and Reform, 2 April 2009, available at www.g20.org/

Documents/final-communique.pdf, accessed on 15 May 2010. The trade and finance
undertakings are listed in para. 22.
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the Committee on Trade and Environment. At present, there is no
institutionalisation of employment issues in the trading system. The
role of this committee should be to discuss trade-related workplace issues
such as the movement of natural persons in services trade (Mode
4 GATS), labour standards in export processing zones and worker
retraining and adjustment assistance.12 Such discussions and ensuing
actions could lead to a better political foundation for progress in the
WTO. As Pascal Lamy has noted, ‘market opening’ needs to be accom-
panied by ‘domestic policies that provide a safety net for workers against
the sometimes painful impact of competition’ (Lamy 2009c).

Setting up such a committee should not be as controversial as it was
when I recommended it in 1995, because WTO Members have author-
ised theWTO Secretariat to engage in cooperation with the International
Labour Office (ILO). A recent joint report of the two institutions con-
cludes that ‘coherence between trade and labour market policies must
be sought’ (WTO Secretariat and International Labour Office 2009).
Pending the establishment of such a committee, the WTO Secretariat
should include ‘Employment’ in the list of ‘Trade Topics’ on the WTO
website.

The judicial power in the WTO

The judicial power in the WTO has been operating near the top of its
legal capacity. Governments are increasingly using the dispute system
to adjudicate complaints (Bracken 2010: A-11). Unlike some other areas
of international law, WTO rules are ‘enforceable’, according to the
Appellate Body.13 Pascal Lamy refers to WTO dispute settlement as
‘the jewel in the crown of the WTO’ (Lamy 2009d). If he has explained
why the WTO wears a crown, I have not seen it. In my view, the success
of theWTO judiciary is not based on a symbol of authority, but rather on
judicial independence. Aside from one unfortunate episode, the Asbestos
dispute, where the WTO General Council sought to intrude on the
Appellate Body’s decision-making (see Bartels 2004), the Appellators
have had their independence respected. The creation of the Appellate

12 It is interesting to recall that one of the functions of the International Trade Organization
(ITO) was ‘to promote and encourage establishments for the technical training that is
necessary for progressive industrial and economic development’: Charter, Art. 72(c)(iv)
(1948) (not in force).

13 Appellate Body Report, Japan – Taxes on Alcoholic Beverages, WT/DS8, 10, 11/AB/R,
adopted 1 November 1996, p. 31.
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Body has been an important achievement in international law, and
the automatic adoption of reports has established what Lamy calls a
‘Dispute Settlement mechanism whose decisions bind WTO Members’
(Lamy 2009e). In addition, even without positive law, a salutary practice
has developed whereby WTO panels and Appellate Body hearings will
open up to public observation when both parties agree (Weiss 2008:
269, 286–7).

To be sure, the Appellate Body and panels have at times gone too far in
declaring national measures illegal. Perhaps the most troubling decision
occurred in the US–Gambling Services case, where the Appellate Body
ruled that US laws making Internet gambling illegal violated the General
Agreement on Trade in Services (GATS) (see Regan 2007: 1297). In
particular, the Appellate Body equated an origin-neutral US prohibition
with numerical limitations prohibited by the GATS.14 The Appellate
Body erred in failing to recognise that a government should not be required
to grant market access to a service for which there is no legal market.

With respect to the DSU, there has been considerable scholarship on
ways in which its procedural rules could be improved, such as the well-
known proposal to give the Appellate Body remand authority. In this
chapter, I will not replough that ground. Rather, I will inject several new
ideas into the debate for improvements to the WTO judiciary.

The Appellate Body is directed in the DSU to adopt Working
Procedures, which are amended from time to time.15 Although a process
is now in place for the Appellate Body to receive comments on proposed
amendments fromWTOmember governments (Donaldson and Yanovich
2006: 386, 394–5), the Appellate Body has not adopted a process to solicit
comments from the public regarding proposed amendments; in particular,
comments could be solicited from the Advisory Centre for WTO Law
(Bown 2009: chapter 6), NGOs, and practitioners in the private sector
(see Sacerdoti 2005: 125) who regularly appear before it. Another way to
improve transparency would be for the Appellate Body to include the
names of the counsel who argue for governments in individual cases. The
International Court of Justice has done this from its inception in 1946,
and I do not see any reason why the Appellate Body should keep this
information confidential. Disclosing the names of the counsel can be done
under the existing rules.

14 Appellate Body Report, US – Measures Affecting the Cross-Border Supply of Gambling
and Betting Services, WT/DS285/AB/R, adopted 20 April 2005, paras. 237, 238, 252.

15 DSU Art. 17.9.
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I would also like to see the panellists keep their decisions to a readable
length. More succinct writing might also inspire WTO panels to similar
self-restraint. As Greg Shaffer (2008) has noted with respect to the
EC–Biotech panel decision, the length of it (1,087 pages) obfuscates the
judicial role, submerging legal conclusions and analysis in a sea of text.

My final proposal would require a change in the DSU because it would
potentially open up the dispute settlement system to complaints by
individuals. Although the DSU has been invoked for over 400 disputes,
many violations of WTO law are going uninvestigated because no
government has brought a case. I propose that the WTO enact an
Optional Protocol for a private right of action. Under such a protocol,
a WTO Member that becomes a party would recognise the competence
of the DSB to receive and consider communications from individuals
who claim to be victims of a violation by that Member of any WTO rule.
The protocol would be optional in the sense that a WTO Member could
choose whether or not to become a party to it. In establishing a panel
under the protocol, the DSB would act by consensus following the
suggestion of any WTO member government that a panel would be
warranted even though no WTO member government formally seeks
to invoke dispute settlement.

The executive power in the WTO

The WTO Agreement states that the Ministerial Conference shall
‘appoint the Director-General and adopt regulations setting out the
powers, duties, conditions of service and term of office of the Director-
General’.16 TheWTO constitution does not state any specific powers and
duties, and thus leaves it up to the Ministerial Conference. As far as I am
aware, the Ministerial Conference has not legislated a regulation setting
out the powers and duties of the D-G. This lack of regulation has led to
uncertainty as to the proper role of the WTO Executive. A leading
treatise on the WTO explains that the D-G ‘has no power of initiative’
and ‘has no real agenda-setting power either’ (Wouters and De Meester
2007: 220).

As noted above, Montesquieu wrote that to prevent an abuse of power
it is necessary that there should be a check to power. Yet sometimes the
WTO D-G and the Secretariat act without any apparent checks and
balances. Below I will discuss some episodes where the Executive has

16 WTO Agreement, Art. VI:2.
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legislated, engaged in unjustifiable discrimination or kept information
from the public. I will also make a recommendation for a new procedure
to enhance oversight and debate within the WTO.

In May 2009, the WTO joined three other international organisations
in issuing a statement saying that when pork products are handled in
accordance with good hygienic practices, such products ‘will not be a
source of infection’, and therefore that there is ‘no justification’ under
international standards for the imposition of trade measures on the impor-
tation of pigs or their products.17 The three other international organisa-
tions were the World Health Organization, the Food and Agriculture
Organization of the United Nations, and the World Organisation for
Animal Health. Although these three organisations pursue policies to pro-
tect public health, the WTO does not, and so the WTO was presumably
invited to lend authority regarding trade. In coming to an agreement with
other international organisations on whether a trade restriction would be
justified, the WTO Secretariat has created a source of WTO law (see
Mavroidis 2008: 421, 435).18 Unfortunately, before signing this statement,
the Secretariat neglected to seek approval from the General Council or any
other WTO body.

In June 2009, a similar episode occurred when the WTO became
Secretariat-driven rather than member-driven. The Secretariat commit-
ted the WTO to signing on to a ‘Joint Statement’ in favour of a ‘Green
Economy’, authored by ‘A group of international organizations, inclu-
ding the WTO’.19 Besides the WTO, the group includes the World Bank
Group, the ILO, the United Nations, the UN Environment Programme,
the World Intellectual Property Organization, the UN World Tourism
Organization (UNWTO20) and a few others. Before agreeing to sign
on to this statement, the Secretariat did not seek or receive approval
from the General Council or any other WTO body. In my view, the
Secretariat’s action here was ultra vires. It is interesting to note that an
ILO official signed on to the statement without any apparent consulta-
tion with the ILO’s employer group.

The Joint Statement commits the WTO to a number of norms not
included in the current WTO Agreement. For example, it declares that

17 WTO and Other Organisations (2009a).
18 See Kelly (2008: 629) discussing law-making partnerships among international organisations.
19 WTO and Other Organisations (2009b).
20 The World Tourism Organization got its name under a multilateral treaty of 1970 and

was called ‘WTO’ until the World Trade Organization pirated its acronym in 1995.
About a decade later, the tourism WTO changed its name.
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‘both carbon pricing and the reform of perverse subsidies, however, must
be accompanied by measures to protect the access by the poor to food
security and energy’. One wonders then what would happen if a govern-
ment engaged in carbon pricing and yet did not enact measures to
protect the access by the poor to food security and energy. Would that
be a violation of WTO law? Or suppose a government did utilise meas-
ures to enhance food security and energy. Would these be immunised
from being a WTO law violation?

I blame the WTO Secretariat for signing on the WTO to overly
simplistic policies such as these without gaining approval of the WTO’s
legislative bodies. But I would also blame the WTO General Council for
not insisting that the Secretariat be accountable. The General Council
should hold regular oversight hearings (see Esty 2007: 509, 516) on the
Secretariat, and should invite public testimony regarding the Secretariat’s
programmes and reports. As Montesquieu explained, the legislative power
‘has a right and ought to have the means of examining in what manner its
laws have been executed’ (Montesquieu ed. Carrithers 1977: 208).

Such poor legislative oversight of the WTO executive is the best
example of poor constitutional performance within the WTO. In other
areas where power could potentially check power, the branches of the
WTO lack the competence that one might normally expect in a con-
stitution.21 For example, the judicial branch of theWTO has no authority
to review the actions of the Ministerial Conference or the Director-
General (Dunoff 2009: 183). If there were such judicial review, the
discriminatory actions discussed below might have legal remedies.

The WTO website proclaims that ‘The trading system should be (. . .)
without discrimination’.22 Director-General Lamy often refers to
‘WTO’s fundamental principles of non-discrimination, transparency
and procedural fairness’ (Lamy 2010). Nevertheless, the Secretariat regu-
larly discriminates based on national origin.23 For example, in August

21 Indeed, as Jeff Dunoff has carefully pointed out, the WTO is at most, ‘a very weakly
constitutionalized order’ because the system lacks virtually all of the features that are
normally associated with constitutional regimes (Dunoff 2009: 181, 184). Although I do
not dispute Dunoff’s analysis, my own approach may be more open to the osmosis of
constitutional norms on to the transnational plane of governance, although I would
agree with Dunoff that the transfer of domestic concepts ‘is neither simple nor straight-
forward’ (Dunoff 2009: 203).

22 Principles of the trading system, available at www.wto.org/english/theWTO_e/whatis_e/
tif_e/fact2_e.htm; accessed on 10 April 2010.

23 No evidence has come to light suggesting that this discriminatory act was insisted upon
by all WTO member governments.
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2008 the WTO organised an architectural competition to design an
extension to the Centre William Rappard, built originally for the ILO
in 1926. In describing the WTO, the Secretariat explained that ‘Our
founding principles are openness, non-discrimination and transparency’
(WTO 2009a). Yet in announcing in February 2009 that a German firm
had won the competition, the Secretariat revealed that the competition
had only been ‘open to all architects in WTO member countries’ (WTO
2009b). Remarkably, the WTO had refused to grant market access to
architects from non-member countries.24 In my view, the competition
results should be annulled.

Take another example of WTO discrimination: the WTO website
contains a page entitled ‘Job vacancies in the WTO’.25 But instead of
being open to all, the website warns that ‘a person wishing to apply for a
professional post should be a national of a WTO member state and be
under 62 years old’. This double discrimination based both on national
origin and on age is unacceptable.26 Although discrimination based
on national origin is endemic to the trading system,27 I do not under-
stand why the WTO chooses to engage in age discrimination, particu-
larly against someone as young as 62 (younger than Director-General
Lamy).

As noted above, the Secretariat claims that transparency is a founding
principle of the WTO. And yet the WTO keeps so much vital informa-
tion secret. For example, the first trade monitoring report in January
2009 has a ‘JOB’ symbol and is not available on the WTO website (Lamy
2009g). The July 2009 report was released to the public, but reveals that
the Secretariat is selective in the data that it reports. For example, the
report mentions the US$ 2 billion loan to General Motors (GM) by
the US government, but fails to note other aid to GM, particularly the
administrative guidance given to the American public by President
Barack Obama that ‘If you are considering buying a car, I hope it will be
anAmerican car’ (Obama 2009).28 Another example of non-transparency is

24 To be sure, the WTO has not filed a GATS schedule and so it has no legal commitments
under Mode 4 for architectural services (CPC 8671).

25 See www.wto.org/english/thewto_e/vacan_e/vacan_e.htm, accessed on 10 April 2010.
26 And hypocritical. See Lamy (2009f): ‘As to recruitment, I will continue to adhere to the

principles of expertise, merit and diversity.’His statement would have been more honest
if Lamy had added to the list the principle of ‘age discrimination’.

27 See Agreement on Rules of Origin.
28 The Secretariat’s report is unclear as to the extent to which it relied solely on government

self-reporting in compiling its vaunted protectionism monitoring report. If so, then the
report has less value than generally thought.
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the WTO’s database on national notifications of quantitative restrictions,
which ‘is not accessible to the general public’ (Van den Bossche 2008: 445).
This non-accessibility is puzzling because, as Pascal Lamy has observed, ‘it is
often the private operators, not the governments, who will be most affected
by the proposed or enacted measures that are notified’ (Lamy 2007).

Having made several criticisms, this subsection will now offer a con-
structive suggestion for how debate in the WTO can be enhanced. As
Montesquieu explained, ‘The great advantage of representatives is their
being capable of discussing affairs’ (Montesquieu ed. Carrithers 1977:
204). Yet too often in theWTO its affairs are not well debated by national
representatives (see Cottier 2007: 497, calling for regularisation of the
structural debate in the WTO). Consider the Sutherland Report, for
example. This was a high-level commission appointed by the WTO
D-G for the purpose of making recommendations for ways in which
the WTO could be improved. Although the Sutherland Report was
debated among WTO scholars (see Various authors 2005), as far as
I know no general debate on the report was held in the WTO General
Council. Another example is the D-G’s Annual Report on the ‘International
Trading Environment’, presented to the Trade Policy Review Body. The
most recent Report was presented in November 2009 and contains several
good recommendations such as the call for governments ‘to devise and
announce exit strategies to remove trade restrictions and production sub-
sidies that they have introduced temporarily to counteract the effects of the
crisis’ (WTO 2009c). As far as I know, there is no dedicated time in Trade
Policy Review Group meetings to discuss and debate the annual D-G
reports. The absence of a deliberative function in the WTO General
Council and other bodies should be remedied.

My proposal is to import a discursive technique pioneered in the ILO,
which is the setting aside of time at the ILO Annual Conference for a
discussion of the annual report of the ILO’s D-G. At the end of this
discussion, over several days, the D-G has an opportunity to reply.29 The
ILO method is not a perfect model by any means, since it exhibits more
discussion than debate. Nevertheless, the ILO is an appropriate model for
theWTO because it gives the D-G a platform to offer new ideas, provides
time for governments to react to them and then provides the D-G with an
opportunity to respond.

29 See, e.g., Reply by the Director-General to the discussion of his Report, June 2006,
available at www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/pr-25.pdf, accessed
on 22 June 2010.
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The WTO could also fruitfully adopt another ILO practice, the use of
intentionally non-binding Recommendations. At present, no legislative
techniques exist in the WTO for the Conference or Council to issue
normative decisions that fall short of obligations. Yet such non-binding
declarations (sometimes called ‘soft law’ or non-contractual lawmaking)
are widely used in international governance in other areas of inter-
national law.

The WTO and its constituents

In the three preceding subsections, this chapter has addressed the legis-
lative, judicial and executive functions of the WTO. This discussion
largely uses a Montesquieu framework in the sense that it focuses on
aspects of government analysed by Montesquieu such as representation,
transparency and checking abuses of power. If Montesquieu had ana-
lysed the WTO, one can imagine him making these points. Below, this
chapter will move beyond the letter of Montesquieu’s oeuvre while staying
within its spirit.

Although The Spirit of Laws discusses ‘a convention by which several
small states agree to become members of a larger one’ (Montesquieu ed.
Carrithers 1977: 183), Montesquieu does not discuss the role of the state
within an international organisation and how the organisation can
assure compliance by its member states. Nor does he discuss how an
international organisation should develop policies, or what role indivi-
duals should play in providing information and expressing volitions. He
argues that the people are ‘unfit’ for the purpose of ‘discussing affairs’
(1977: 204), but he wrote a century before NGOs began to discuss public
affairs internationally.

The WTO constitution provides spaces for ‘consultation and cooper-
ation’ with NGOs.30 Each year the WTO organises a Public Forum for
NGOs and the private sector. In addition, the Secretariat accredits NGOs
to observe public sessions of ministerial conferences (Elsig 2007). And
recently, in January 2010, the WTO Secretariat invited public comments
on the challenges of global trade in natural resources and the role that the
WTO could play.

But, so far, NGOs have not been welcomed into WTO committees,
where almost all of the work is done. Yet even without that accession,
according to D-G Lamy, ‘Civil society has been instrumental in bringing

30 WTO Agreement, Art. V:2.
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to the negotiating table issues such as subsidies to fisheries or cotton
farmers and access to essential medicines’ (Lamy 2008). The value
already added by NGOs to the WTO suggests that if the WTO opened
up more to public participation, the WTO’s effectiveness in boosting the
world economy could be improved.

Some progress is also being made in inviting parliamentary con-
tributions to the WTO (see also Chapter 5 of this volume). The WTO
website has a dedicated page for ‘Parliamentarians’, which notes how
WTO officials participate in the Parliamentary Conference of the
WTO. In December 2009, the Steering Committee of the Parliamentary
Conference held a meeting alongside the WTO Ministerial Conference.
Although parliamentarians from the European Union, China and Japan
were present, the US parliamentary delegation was marked ‘absent’.31

While acknowledging all this progress, I see much more that ought to
be done. Below I make several recommendations for enhancing WTO
access to economic and social actors. First, participation of NGOs and
business groups in the WTO needs to be expanded. Recognising that
opening up the WTO debate to competing ideas is still politically sensi-
tive among WTO ambassadors, I have recommended using two vener-
able international institutions, long a part of the Geneva community, as a
platform for non-governmental input. To wit, theWTO should invite the
ILO and the International Union for the Conservation of Nature (IUCN)
to be WTO observers.32 As a start, the ILO could be an observer to the
new Committee on Trade and Employment and the IUCN could be an
observer to the Committee on Trade and Environment. In welcoming the
ILO, the WTO could get participation by the full tripartite membership,
which includes labour unions and employer groups. In welcoming the
IUCN, the WTO could get participation by 80 states, more than 900
NGOs and numerous subnational government agencies.

Second, more subnational governmental participation would help the
WTO interface effectively with regional and local governments. In recent
years, the climate regime has learned that even an inherently global
problem like climate change can benefit from bottom-up governance
actions (Bederman, 2007: 201, 214; Osofsky and Levi 2008: 409). In my

31 In 2003, I tried to get some Members of Congress to participate in the parliamentary
meetings at the WTO’s Cancun Ministerial. I failed. Later I learned that some members
of the HouseWays andMeans Committee had actually travelled officially to Cancun, but
had not bothered to attend the parliamentary meeting.

32 The WTO has not granted the ILO observer status in any WTO body, www.wto.org/
english/thewto_e/igo_obs_e.htm, accessed on 10 April 2010.
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view, this insight can be brought to the WTO through a recognition that
local and regional governments often see the benefits of exports and
imports more clearly than do national governments, which are too often
captured by protectionist interests. I recommend that the WTO hold an
annual assembly of local, state, and regional governments to discuss how
to achieve and carry out trade liberalisation. As Pascal Lamy (2009h) has
noted, the legitimacy of international organisations ‘would be greatly
enhanced if international issues become part of the domestic political
debate’.

Third, WTO councils and committees should regularly hold public
hearings where private sector enterprises (PSEs) and NGOs would be
invited to give testimony. For example, it is well recognised that prefe-
rential trade agreements have costs both for the WTO and for the global
economy (Bhagwati 2008). Yet there is no public vetting of such agree-
ments within the WTO. A Committee on Regional Trade Agreements
exists, but it has a very limited mandate, and has never held a public
hearing. Such hearings should be routine for new agreements such as the
new free trade agreement between the European Union and South Korea.

The fourth idea relates to dispute settlement. Right now, a government
that loses a WTO case has a choice either of complying, of compensating
or of suffering a trade sanction from the winning complainant. But there
is another obvious way to gain compliance, which is through the domes-
tic court of the scofflaw country. At present, the WTO Agreement
contains no norms regarding the direct effect of WTO dispute recom-
mendations. Adding such norms would be difficult because most govern-
ments are loath to lock themselves into obeying international trade law
all of the time (see Bronckers 2008; Petersmann 2008: 959). But theWTO
could help by providing a process for a voluntary declaration that a
particular government agrees to make WTO law and WTO judicial
decisions self-executing in its national court on a reciprocal or non-
reciprocal basis.

Fifth, when the WTO Secretariat publishes a list of NGOs accredited to
Ministerial Conferences (seeWTO 2009d), it assigns all the NGOs to a state
whereas in fact many of them are international. For example, characterising
the International Trade Union Confederation as being headquartered in
Belgium and the International Chamber of Commerce as being headquar-
tered in France misses the point that these are transnational NGOs.

The final recommendation relates more broadly to the WTO judiciary
and to the relationship between the WTO and member governments.
The WTO should follow other regimes that have fostered judicial
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conversations. What I have in mind to start with is to convene subglobal
conferences of jurists from the WTO and national governments in order
to discuss how judicial enforcement of trade law could be improved. The
participation of plural levels of jurists is important because there is a
constant interplay between DSU and national court decisions. A confer-
ence could consist of current and former Appellate Body members and
national judges (for example, the US Court of International Trade) who
regularly deal with customs and trade cases. In using the term ‘subglobal’,
I mean that the meeting could be organised geographically or by trade
issue area (e.g., contingent trade measures).33 In a conference of judges,
the ideas should flow vertically in both directions. In other words, just as
discussion of WTO case law should benefit the national judges, the
discussion of national case law could sometimes benefit the WTO
adjudicators.

Conclusion

For Montesquieu, ‘The law of nations is naturally founded on this
principle, that different nations ought in time of peace to do one another
all the good they can, and in time of war as little harm as possible, without
prejudicing their real interests.’ (Montesquieu ed. Carrithers 1977: 103).
This seems an apt description of international trade law in 2010 in
encompassing the ideas that governments do not have identical interests,
and that the WTO is a community where governments cooperate in
international trade relations to render their peoples better off. Because
commerce and trade require legalisation,34 the language of international
trade is a common language for the international community. I have
often marvelled that in whatever country I visit there are government
officials and academics with whom I can converse about cutting-edge
issues in international trade law.

Using Montesquieu’s concepts for empowering and for checking
power, this chapter has analysed the three branches of the WTO
and pointed out where they are underperforming. The chapter also

33 The Secretariat’s World Trade Report 2009 is titled Trade Policy Commitments and
Contingency Measures and runs to 171 pages (WTO 2009e). Oddly, it says nothing
about the national judges and courts that issue decisions on dumping and countervailing
duties.

34 According to Montesquieu: ‘There should be a code of laws of a much larger extent, for
a nation attached to trade and navigation, than for a people who are contented with
cultivating the earth’ (1977: 283).
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introduces a post-Montesquieu framework to take account of the norm
of public participation that Montesquieu had not anticipated in pre-
revolutionary France. Even in an organisation as revolutionary as the
WTO, there are still many improvements to be made, and this chapter
presents several new ideas. At one point in his essay, Montesquieu avers
that ‘When things are examined with ever so small a degree of extent,
the sallies of imagination must vanish’ (1977: 92).35 I agree with
Montesquieu, and yet would also make the point that, even with careful
analysis of the smallest detail, the sallies of imagination can help us
envision a better future for world trade.
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13

Reforming the WTO: the decision-making
triangle revisited

manfred elsig and thomas cottier

Introduction

Are international organisations (IOs) back in vogue?While most IOs were
treated badly for most of the cold war period, they have recently attracted
more attention, raising expectations in many policy areas in international
law and global politics. Some organisations, in particular the World Trade
Organization (WTO) clearly moved centre stage during the Uruguay
Round (1986–94). Ever since then, increasing pressures emanating from
globalisation processes have steadily improved the prospects for IOs to be
chosen to manage and coordinate emerging challenges. Growing needs to
address global concerns call for enhanced cooperation, if not advanced
integration of policy areas at the international level. The existing constitu-
tional framework of IOs, essentially shaped after the Second World War,
for want of a better alternative, has to serve as the backbone for taking
additional steps in identifying and shaping public goods, rights and obli-
gations of states and private actors. In the wake of financial crises, the
challenges of ongoing climate change and new pandemic threats, calls for
delegating more tasks to IOs have intensified. Yet most of the unfolding
potential is far from being utilised. International cooperation still hinges
on the reluctance of key actors to delegate sufficient authority to the
supranational level and to address appropriate structures and processes
of decision-making commensurate with the tasks ahead. Traditional per-
ceptions of sovereignty of the nation state loom large.

The WTO is not immune to these developments in world politics. The
creation of the organisation was assisted by a constitutional moment of a
liberal nature and the strong sponsorship of the transatlantic partners
after the end of the cold war. In recent years, a re-emerging interest
in protectionist measures, the slowing down of the liberalisation
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momentum and growing calls to improve the development-friendliness
of the system have proved a challenge to the functioning and the legiti-
macy of the WTO (Cottier 2010). While we continue to witness high
expectations as to what the WTO as a negotiation forum can achieve and
deliver, the slow progress in the Doha Round negotiations and the
scaling down of ambitions over the course of the negotiations indicate
the lack of adequate systemic capacity to respond to the challenges,
although it should be stressed that most of the problems rely upon
substantive issues and divergences. Yet, looking into the future and at
the new challenges on the table, it is evident that the existing structures
will face great difficulties in coping adequately; the structure–substance
pairings no longer match (Cottier 2010; Steger 2010). Thus, the story of
current and future WTO performance needs to be read in conjunction
with an assessment of the decision-making machinery (Gutner and
Thompson 2010; Elsig 2010a). Judging from the outcomes over the last
fifteen years, its performance does not look terribly impressive.

While IOs have again moved into the spotlight of contemporary
politics, the decision-making procedures negotiated under the post
Second World War Pax Americana and subsequent conventions and
practices have in most cases changed little over time. By and large,
decision-making is dominated by consensus diplomacy. Progress has
essentially been limited to the regional level, in particular within the
European Union, which has achieved a notable sequence of reforms to
decision-making over time. In global institutions, governance rules
which are designed at the stage of creation suffer from a type of ‘multi-
decision trap’. Actors learn to accommodate to the existing rules and
usually exhibit strong reluctance to engage in discussions on treaty
reform. They are risk-averse as far as experiments with new modes of
decision-making are concerned. In addition, there are many veto players
that expect to lose from a governance reform. This leads to a type of
decision-making trap from which it is hard to escape. The formal (and
informal) rules on how the WTO takes decisions in treaty-making have
changed little since the 1950s, whereas the number of participants and
the difficulties in finding consensual solutions have increased. By con-
trast, the judicial arm of the GATT/WTO underwent substantial reform
during the Uruguay Round (UR), introducing a two-tier system which is
essentially based upon majority ruling and the exclusion of veto powers.1

Finally, decision-making is further hampered by the existing cleavage of

1 This legalisation leap still remains a puzzle in the international relations literature.
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political and judicial avenues within the organisation (Cottier 2007;
Cottier and Takenoshita 2008). Thus the WTO, like many other IOs, is
confronted with a double challenge: how to address new challenges from
globalisation and how to reshape decision rules. This chapter discusses
the latter, focusing on the current system and suggesting experimen-
tation with new forms of decision-making.

The chapter is structured as follows. First, it reviews the current
decision-making triangle in the WTO, highlights systemic weaknesses
and posits that the current system is inadequate in the long run. Second,
it outlines key elements for a redesign and engages in a counterfactual
exercise as to the results of reform.

The Current Decision-Making Triangle

The current decision-making system related to treaty-making combines three
elements: the dominance of contracting parties, the consensus principle and
the logic of the single undertaking (Elsig 2010b). Below, we critically discuss
this decision-making triangle before arguing why it will prove unsustainable
in the long term. Figure 13.1 maps the elements of the existing triangle.

Member-driven

While most IOs can be labelled member-driven, there is substantial vari-
ance between them. The WTO scores high on this element, in particular

Member-driven 

Single
undertaking  Consensus 

Figure 13.1 The incompatible triangle
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in the legislative process of the WTO (on negotiations, see Elsig 2010a,
2010b). The contracting parties are dominating the rule-making process.
This amounts to one of the basic dogmas and beliefs of the system (Jackson
2001). Every negotiating group has a chairperson who is selected from
representatives of the contracting parties based in Geneva. The influence of
the chair is a function of his or her resources and knowledge, but is also
linked to decision procedures and the politicisation of the issue at stake
(Odell 2005; Elsig 2010c). Due to the length of negotiations, committee
chairs usually rotate during the course of a round.2 WTO staffers act
merely as assistants to the chair of the various negotiation groups. The
Director-General (D-G) is the only actor from the WTO (understood in
the narrow sense of an IO) who has some discretion and assigned powers,
albeit limited ones. The D-G acts as the only supranational chair and needs
to be distinguished from elected or rotating chairs within the organisation
(Tallberg 2010). The D-G chairs the Trade Negotiation Committee (TNC)3

meetings, consults informally with Members and is at times invited to the
small group negotiations among the leading contracting parties. The D-G
also organises, jointly with the representatives of the hosting governments,
the Ministerial meetings that usually take place at two-yearly intervals.4 Yet,
the D-G has no formal agenda-setting powers and works under the guid-
ance of the Members who define the outer limits of the D-G’s autonomy.

While the GATT/WTO system has always been characterised by a
strong dominance of Geneva-based and (in the case of some contracting
parties) capital-based trade diplomats, existing evidence suggests that the
formal and informal role of the D-G and the WTO staff in negotiations
has partially decreased, in particular since the Tokyo Round negotiations
(Winham 1986; Elsig 2010b). In past trade rounds, WTO staffers were
more prominently involved in the drafting of texts and on various
occasions were asked by contracting parties to chair negotiation groups
to bring about convergence of positions and provide for linkages to
create workable solutions (Croome 1995). This type of Secretariat sup-
port is largely absent today. Put differently, delegation to the most
obvious supranational chair representing systemic interests (the D-G
and the Secretariat) is not occurring (Elsig 2010c).

2 Representatives of big powers seldom serve as chairs.
3 The TNC has been created for the negotiation round. It is formally under the authority of
the General Council which is the main decision-making body in day-to-day work of the
WTO. The highest authority is the Ministerial Conference.

4 There was no Ministerial meeting in 2007.
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Whereas the WTO operates with constituted bodies for decision-
making, such as the Ministerial Conference and the General Council as
well as other councils and committees, it lacks a formal executive steering
body as exists in most other IOs. Decision-making is mainly shaped by
informal and ad hoc processes. Although the creation of a delegated
steering body (executive council) was discussed during the ITO negotia-
tions and an executive committee was proposed in the Havana charter, it
never saw the light of day (Xu Yi-chong and Weller 2004). During the
GATT times, the idea was again revived as members created a consulta-
tive group (the G18) in 1975 that was active until the UR picked up speed.
The group was chaired by the D-G and included full and alternate
members, the difference being that while the latter had only one seat at
the table, the full members were allocated two seats. The group’s objec-
tives were to provide overall guidance and to serve as an important forum
of debate. The exclusive group met at regular intervals and consisted
mainly of high officials (Xu Yi-chong and Weller 2004: 804). While the
group was useful for recommending ways forward, it lacked any formal
decision-making power. The members of the groupmet between two and
four times a year (Blackhurst 1998: 33–5). Once the G18 stoppedmeeting
in 1987, other informal groups partially took over its role, such as the de
la Paix Group (composed of ambassadors) during the UR negotiations.
In the current round, various Green Room settings play a similar role to
that of the G18; however, all groups that have followed in the footsteps of
the G18 have been less institutionalised.5

As to the factors that explain member dominance and reluctance to
design new forms of delegation, three stand out. First, increased legal-
isation (and bindingness) of international trade law following the UR
negotiations has led many actors to pay more attention to the WTO
(Goldstein and Martin 2000). Actors have adjusted to the new system,
where a type of international court (with the Appellate Body at its top)
upholds or rejects findings of expert panels. These rulings at the appeal
stage cannot be blocked by the litigating parties and create systemic
pressures to implement domestically. The Appellate Body has also used
its delegated discretion in ways not always envisaged by contracting
parties (Van den Bossche 2006). As a consequence of an increased
impact of dispute settlement outcomes, negotiations are attracting
wider interest and negotiators are attempting to write more complete

5 The Green Room is an expression for meetings comprising 20 to 40 delegations in an
informal setting.

the decision-making triangle revisited 293

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.014
https://www.cambridge.org/core


contracts that will reduce the legal bodies’ scope for interpretation. Less
reliance on ambiguous treaty text automatically prolongs the negotiation
process, while reluctance to ask other actors (an elected board, the D-G
or the Secretariat) to take a more active stance increases. Moreover, as
theorised by James Fearon, the WTO is a good example of how negotia-
tions become more cumbersome and lengthy as participants internalise
the long shadow of cooperation with important distributional effects
(Fearon 1998). Negotiators bargain hard knowing that the outcomes
will last for quite some time and be difficult to modify in the not so
distant future. Overall attention paid to the WTO by its Members is
reflected in the number of trade diplomats based in Geneva. The total
number of accredited trade officials rose from 233 in 1982 to 769 in
2006.6 Figure 13.2 indicates the growth of the average number of con-
tracting parties’ personnel dealing with WTO matters. The average
number of trade diplomats prior to the launch of the UR was 3.3 per
mission and had reached 8.2 in 2006. The data, however, also suggests
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Figure 13.2 Missions’ scaling up
Note: coded from 1982 every three years, no blue book available for 2003.
Source: WTO blue books, own calculations.

6 The growth of the WTO Secretariat is substantially lower during this period, rising from
43 to 118. This number, however, overestimates the number of civil servants involved in
negotiations (Elsig 2010b).
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that after the completion of the UR, overall mission size decreased for
some time before increasing again as a new trade round was prepared in
the late 1990s.

Second, we have witnessed increasing interest by developing countries,
which has been reflected by a surge of demands for accession to the GATT/
WTO and more active participation in negotiations. Given growing export
interests, these new voices have challenged transatlantic dominance and
have called for developmental concerns to be taken up more prominently
by the system. Developing countries are relying on various forms of coali-
tions, from broad ideological or geography-related to issue-based groups to
empower themselves.7 However, participation has not been limited to exist-
ing or emerging new powers from the South; smaller actors have also started
to engage in the multilateral rule-making system. Representatives of smaller
developing countries have become more active in negotiations as witnessed
by the Cotton-4 initiative.8 Figure 13.3 illustrates the increase in developing
countries’ membership over time; in particular many advanced developing
countries have joined since the end of the 1980s.
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Figure 13.3 Membership of developing countries
Note: Defined according to the OECD classification.
Source: WTO website, own calculations.

7 On coalitions, see Narlikar 2003.
8 Sector initiative by Benin, Burkina Faso, Chad and Mali to address cotton subsidies (see
Elsig and Stucki 2011).
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In light of the difficulties for many developing countries in raising
their voice and participating actively in other global economic multi-
laterals (e.g., the IMF and the World Bank), they have few incentives to
delegate their newly discovered prerogatives within the WTO to an
elected board or to the D-G and the Secretariat.

Third, the lack of incentives for Geneva-based negotiators to yield
power to the Secretariat also relates to existing material and ideational
factors (Elsig 2010c). Geneva-based trade diplomats have little to gain
from an act of delegation to the Secretariat as their positions as masters of
the negotiations will be constrained (at least in the short term).
Furthermore, many contracting parties are concerned about an alleged
in-built agenda of liberalisation which is supported by the Secretariat
(Elsig 2010c).

Consensus principle

The consensus principle is a fine illustration of how norms have become
internalised in the WTO through practice despite the GATT and the
WTO formally envisaging the recourse to different majority voting
thresholds on the basis of one state, one vote (Ehlermann and Ehring
2004; Footer 2006; Steger and Shpilkovskaya 2010). The consensus
principle has become accepted among diplomats as the prime mode of
decision-making to the degree of being ‘taken-for-granted’, the final
stage of a norm cycle (Finnemore and Sikkink 1998). This was also
reiterated during the UR negotiations. Article IX of the Marrakesh
Agreement Establishing the WTO states: ‘The WTO shall continue the
practice of decision-making by consensus followed under GATT 1947’.
A footnote to the provision defines consensus as follows: ‘The body
concerned shall be deemed to have decided by consensus on a matter
submitted for its consideration, if no Member, present at the meeting
when the decision is taken, formally objects to the proposed decision.’
In the WTO, consensus thus applies among Members present in
the room at both formal and informal meetings.9 Actors over time
have internalised consensus as the most appropriate rule given the organisa-
tional context. There is ample anecdotal evidence as to the power of

9 Unlike affirmation, it does not require active support of a proposal, but is limited to the
absence of rejection and opposition. Acquiescence amounts to the predominant factor in
the operation of consensus.
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discursive practices driven to a large extent by a logic of appropriate-
ness. Put differently, behaviour follows social rules defined by what is
conceived as right, natural and expected by the political community
actors are part of.10 It even applies to housekeeping matters in the
organisation. In the process of selection of the D-G in 1999, when
there was a clear deadlock over the candidates’ appointment, two
delegations were requesting a vote. In reaction to this demand, one
party put up its flag and stressed that ‘in this organization we don’t
vote’. This was followed by strong supporting statements by the over-
whelming majority of members.11

Such support has two major roots. First, consensus is felt to express
and guarantee sovereign equality of members. The principle is often
portrayed as the most democratic form of decision-making. This is
related to the argument that states have to give consent to inter-
national agreements to be bound. All members formally enjoy the
possibility of opposing and blocking decisions single-handedly. It
appears to convey power. Second, the imbalance of economic and
political clout of members and the principle of one state, one vote
renders the application of voting virtually impossible without endan-
gering the organisation (Cottier and Takenoshita 2003). Outvoted
powerful members may choose explicit or implicit emigration and
turn to exclusively shaping trade relations unilaterally or through
bilateral or regional agreements.

Yet, while the consensus principle enjoys quasi-universal support
within the system, it could be labelled as a form of ‘managed hypocrisy’.
The idea of consensus produces a false feeling of equal participation and
leads to frequent frustration among many parties as they are excluded
from decision-making in small group negotiations. The small group
participation has been defined by the supplier principle and more
recently by the sheer economic power of a party to the WTO agreements
(Wilkinson 2009). It is de facto characterised by a set of concentric circles
where the inner circle is dominant and predefines the potential win-sets
(Putnam 1988). The member composition of this circle varies slightly in

10 The logic of appropriateness needs to be interpreted in relation to the logic of conse-
quences which attributes to actors an active rational behaviour, weighing different
options and strongly valuing the personal utility of potential outcomes (March and
Olson 2009).

11 Interview, 12 July 2006, Senior WTO trade official.
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relation to the issues at stake.12 As we move outwards towards larger
decision-making bodies (from Green Room to Heads of Delegation
meetings), deliberations are characterised by ‘testing’ the likelihood of
acceptance of potential small group outcomes.13 This signalling game
precedes the so-called ‘multilateralisation’ process occurring towards the
end of negotiations to bring everyone on board. In practical terms,
consensus amounts to a system of decision-making reflecting strong
differences in power and what is in fact a highly uneven distribution of
voting powers. Such findings call into question the contribution of
consensus to the democratic legitimacy of IOs (Cottier 2009).14

As shown above, in a consensus system, some clearly are more equal
than others while conveying the illusion of equality. In addition, con-
sensus can lead to unintended effects at the domestic level weakening
governments’ positions vis-à-vis particular interest groups among their
constituencies. Governments often face a dilemma. While an overall
trade deal might benefit the economy as a whole, the formal veto
power invites domestic opposition at home to call for negotiations to
be blocked in the pursuit of sectoral interests. Put differently, a govern-
ment that faces well-organised domestic groups is under constant pres-
sure to use its veto powers on specific issues. If a government ignores
some of these calls, it will have to explain to its constituencies, at high
political costs, that blocking negotiations in a particular sector is incom-
patible with overall interests in the multilateral trading system and the
support for other sectors, in particular its export industries. As a result,
governments opt more often than necessary for accommodating the calls
of vested interests. This undermines not only their credibility at home
(beyond successful rent-seeking groups), but also affects the govern-
ments’ position at the WTO, as trade diplomats are called upon to
explain why they engage in hypocritical and tactical conduct. The option
to fight and lose a battle in a democratic vote in a transparent manner,

12 In the current Doha negotiations, the key group includes the US, the EU, India and Brazil
(G4). Depending on the issues at stake this group is extended to include the participation
of Japan (G5), Japan and Australia (G6) and more frequently China.

13 The Heads of Delegation meeting is an informal meeting where all contracting parties
can participate.

14 Some argue that IOs cannot be democratic as they are composed of various types of
countries with different democratic and non-democratic political systems (Dahl 1999).
Such a conceptualisation makes a differentiation between the international and the
regional/national level and calls into question the application of domestically accepted
governance models to the international system.
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organised along accepted principles of majority voting dominating con-
stitutional processes, is not available.

Finally, consensus creates considerable imbalances with the system of
dispute settlement which no longer operates on the same principle of
blocking powers (Barfield 2001). While dispute settlement decisions
proceed on the basis of excluding losing parties from consensus and
can only be blocked by consensus of all members, legislative response to
rulings remains virtually impossible in between trade rounds. This, in
turn, exposes various panels and in particular the AB to taking the lead in
further developing the trading system, creating additional tensions and
strains within the system.

Single undertaking

Single undertaking was an invention of the UR. Towards the end of the
negotiations, the US and the EU were pushing for a package deal without
notable exceptions. This was largely based on a shared perception that the
Tokyo Round agreements, with optional adherence to the newly created
codes, allowed for free-riding and thus weakened the system overall and
left out developing countries from serious commitments and thus also
from being taken seriously. The Tokyo Round further developed GATT
disciplines, but these legal developments only applied to a limited number
of contracting parties. It failed to truly integrate developing countries
and left them largely outside the process of building the multilateral trading
system. This constellation created asymmetries which the unilateral appli-
cation of most-favoured nation (MFN) treatment could not remedy in a
satisfactory manner. Treaty relations based upon GATT resulted in asym-
metric rights and obligations.15 The US and the EU thus pressed for a
treaty that all parties had to accept in its entirety. Developing countries
were granted longer periods of implementation while special and differential
treatment (S&D), in terms of substantive rights and obligations, remained
marginal and largely ineffective (Cottier 2006). In addition, pre-existing and
revised GATT agreements were incorporated into the newWTO legal frame-
work, but did not apply to those members that abstained from joining the
newly created organisation (Steinberg 2002). This transatlantic ‘go-it-alone
power’ demonstration left other parties no choice but to accept the new

15 In addition, important incentives to legal restructuring were lacking in developing
countries, often increasing gaps between developing and industrialised countries rather
than closing them.
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treaties (Gruber 2000). It is only with respect to a few sectoral agreements that
members retained the right to abstain, such as in government procurement.16

The current trade round started with parties agreeing on a single under-
taking approach. Parties strongly advocated the negotiation logic that
‘nothing is agreed until everything is agreed’. This was one of the lessons
learned from the UR negotiations. While the single undertaking worked in
the UR to produce a significant outcome, it seems that actors have now
adjusted to the logics of a single undertaking project. Single undertaking
is no longer a comparable driving factor providing negotiations with
much needed linkages. VanGrasstek and Sauvé observe that ‘paradoxi-
cally, instead of encouraging bold deals by causing each country to focus
on those parts of the package that they most dearly desire, the single
undertaking might promote timidity by causing each country to focus
on those things that they most fear’ (2006: 858).17 The reason for this
timidity is not only a question of fear, but a type of inherent negotiation
logic among contracting parties that being a first-mover in terms ofmaking
a meaningful concession is seen as a disadvantage as subsequent pressures
on the other parties to follow cannot be maintained (Elsig 2009).

Why it doesn’t work

The difficulties in reaching agreement and in concluding a trade round
are manifold. Partly, they relate to the substance and partly to the design
and modes of decision-making. In this chapter, we argue that the current
triangle of decision-making is unsustainable in the long run. While the
triangle worked for the UR negotiations, it has already shown its limits in
the current round. The system has led to a sort of decision trap from
which it is hard to escape. An obvious symptom of structural failure is
that contracting parties are not moving towards final negotiations and
face each other with a set of minor concessions and major demands over
the long negotiation cycle.18 The problem has also been identified as an
adjusted version of ‘endless-cycling’ (Elsig 2010b).

16 However, it needs to be noted that the commitments in the second pillar of the WTO
(General Agreement on Trade in Services – GATS) vary substantially.

17 An additional practical problem for negotiators relates to the assessment of benefits (and
thus reciprocity) for concessions negotiated across issue areas.

18 When negotiations are stuck in Geneva, negotiators turn to high-level political fora
(e.g., G7/G8 or G20) to provide the necessary impetus to allow for finding a zone of
agreement. Evidence from this round suggests, however, that little momentum is
produced from these types of Ministerial gatherings.
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Two important transformations will further expose the limits of the
current system. First, the WTO has moved from a regime focusing
predominantly on reciprocal lowering of tariffs to a regime addressing
challenges beyond the classical border adjustment policies. The bulk of
WTO negotiations today deal with non-tariff barriers in different regu-
latory areas, ranging from technical barriers to trade to subsidies, services
and intellectual property. This is likely to increase further in the future.
The WTO will be confronted with an increasing complexity of trade
regulation entailing complex issues of trade and environment (climate
change), investment and competition issues, or human rights and social
standards. While the UR agreements were essentially about creating and
reforming the system, with the Doha negotiations the system moves
further towards addressing commitments on internal support and dis-
ciplines on domestic regulation within the existing framework. Future
negotiations will be structurally even more complex than current ones.
They not only include more issues relating to domestic regulation as
opposed to market access, but increasingly they entail more interfacing
with issues dealt with in other IOs (Chapter 9). The second transforma-
tion relates to the waning dominance of the transatlantic partners. The
world has moved into a multipolar systemwith amultitude of key players
(Chapter 6). The process of multilateralising bilateral deals can no longer
be expected to work. More players are in fact in a position to exercise veto
powers than before. The process therefore needs to be inclusive from
the very beginning. All of this requires rethinking of decision-making
processes and modes.

Reforming the System

Incremental change?

As to the question of whether modifying any of the three elements might
suffice to break the decision-trap, we suggest some scepticism. Let us
briefly look at the three potential combinations and engage in a type of
contrafactual reasoning of expected results.19

Consensus andmember-dominance (but issue-based). Scenario 1 relates
to weakening the paradigm of the single undertaking, while leaving other
elements of the triangle unchanged. A so-called issue-based approach

19 This exercise is inspired by the analogy to the ‘inconsistency triangle’ (or ‘unholy trinity’)
widely discussed in relation to monetary policy choices.

the decision-making triangle revisited 301

C B 7 DB 2 2: 2 2C 9CC B  42 :58  8 4 C B 9CC B 5 : 8  , 0  
25 5 7 9CC B  42 :58  8 4  ,2 :58 1 : B:C /2: .2 2C BD 4C C C9 ,2 :58 ,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511792502.014
https://www.cambridge.org/core


(with continued application of the consensus principle and member
dominance) would lead to a system where only minor issues are
addressed successfully.While some scholars argue that the opt-out clause
on TRIPS and Public Health illustrates that the existing system can find
workable solutions to issue-based problems, the empirical evidence of
this (rare) case seems far from conclusive (Drezner 2007). Another type
of issue-based approach is experimenting with variable geometry, in
particular the idea of a critical mass approach to decision-making as
sketched by theWarwick Commission (2007).20 Yet, as long as consensus
applies to these initiatives (in the sense that they shall not affect the rights
and obligations of parties not participating), little is to be expected to
come out of this process (Elsig 2010b). Veto powers are plentiful and free-
riding possibilities will not create sufficient incentives to ambitiously take
up new concerns through such differentiated cooperation.

Consensus and single undertaking (but delegation). Scenario 2 foresees
the strengthening of the supranational character of the organisation by
allowing for additional delegation either to the D-G and the Secretariat;
more powers to the chair; or the creation of a managing or executive
board. Delegation would lead to a situation where much of the politics
(informal negotiations) between contracting parties would be supple-
mented by the involvement of a supranational actor. This combination
has the potential for speeding up the process as more delegation to a
supranational actor assists in tackling agenda-setting problems and
endless-cycling. However, as long as consensus and single undertaking
prevail, the veto power of many contracting parties will make any con-
clusions difficult. Proposals by the Secretariat or the ‘empowered’ chair
could be easily blocked and an executive board would have to settle for
the lowest common denominator.21 Credible signals from veto players
early in the process of making new rules will have a negative impact on
the prospects of this scenario.

Member-dominance and single undertaking (but recourse to weighted
voting). Scenario 3 might represent the most promising partial reform.
However, it signifies probably the most controversial change as it departs
from the practice of a well-established internalised norm and has no
significant precedent in the GATT/WTO regime. On the positive side,
moving towards forms of weighted voting (in case consensus fails) would

20 See also Low (2009).
21 There might be a different dynamic when the Executive Board meets at the Ministerial

level (see next section).
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not change members’ active involvement in the negotiation process. On
the contrary, it could even increase participation as actors cannot fully
anticipate whether they will end up as part of the majority (the winning
coalition) or the minority (the losing coalition). Moreover, the dictum of
the single undertaking would allow for the creation of additional oppor-
tunities through cross-linkages compensating members for being in the
minority group on some issues. The overall success clearly depends on
the willingness of those in the minority to accept policy outcomes
supported by a large percentage of members. The increased input legiti-
macy (through participation) could to some degree address concerns of
exclusion and increase acceptance (Elsig 2007).

The reshaping of decision-making: looking beyond Doha

The triangle has proved unsustainable in terms of producing tangible
results. While adjustments to the existing system have been proposed
(Warwick Commission 2007), incremental reform will not overcome
the challenges illustrated by a brief counterfactual thought experiment.
A more important far-reaching redesign is necessary. A reform of the
system needs to address all three elements simultaneously, supported by
a more streamlined decision-making system that allows the WTO to
tackle the future problems related to global trade regulation.

The biggest obstacles are linked to the reluctance of members to cede
control and to move away from the consensus principle. Yet, an ortho-
dox reading of the Westphalian system turns out to be more of a myth
than reality (Krasner 1999).22 Concerns over sovereignty find manifes-
tation in the positions of many emerging economies (in particular those
that have recently gained international political and legal recognition).
After years of playing second or third fiddle to the big trading powers,
many developing countries have rediscovered the consensus-driven
organisation and do not want to give up their newly acquired possibilities
of using the veto power that consensus indirectly offers. However, it
remains unclear whether veto power is equally distributed across the
membership as argued above, and whether members dependent upon
access to large markets can afford to use such powers. Final negotiations

22 Moreover, it needs to be revisited under conditions of a multi-polar world where a
transatlantic consensus is no longer in a position to carry the day (see Chapter 6 in this
volume).
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will most likely hamper efforts for the majority of contracting parties to
effectively use veto power to advocate their vital interests.

A look at the most advanced IO in world politics, the EU, allows for
some optimism that states can overcome existing obstacles to increased
delegation over time. The EU has not been built in one day, and crises
were used to further deepen integration. In the 1970s, the European
Community suffered from integration fatigue and economic problems
illustrated by the empty seat politics of French President De Gaulle and
growing protectionism within the Community. Yet, the Community
managed to overcome its stagnation. Over time the EU embarked on a
set of constitutional reforms moving from consensus to qualified major-
ity voting in many areas.23 The recent Reform Treaty turns to a system of
a double majority on the basis of one state, one vote (55 per cent of
members) and, in addition, a quorum of 65 per cent of the overall EU
population. European integration was also driven by the supranational
impetus from the European Commission (largely backed by the
European Court of Justice), which had been granted some autonomy
through agenda-setting prerogatives in decision-making (Alter 1998).
Finally, the EU has moved over time from big package deals in
Ministerial settings towards a more advanced system of decision-making
with the objective of taking up policy issues as they evolve and need to be
dealt with.

Below, we sketch five elements that need to be addressed simul-
taneously with a view to reforming WTO decision-making to address
institutional deadlock (see Figure 13.4).

Strengthening the supranational character. A comparison with IOs of
similar importance suggests a variety of delegation options. Various
models could be envisaged ranging from allocating more discretion to
chairpersons, strengthening the role of the WTO Secretariat and staff to
creating an executive body. As argued above, the WTO suffers from an
endless-cycling problem. It needs to overcome obstacles to allow it to
move from the process of tabling proposals towards the true bargaining
stage. In this respect, a growing membership has naturally increased the
transaction costs of finding agreement. In addition, zones of agreement
diminish with size of participants. Therefore, delegation to a supra-
national actor can potentially unblock the situation. A supranational
actor can work as broker by setting a type of focal point in the form of
tabling new treaty texts for discussion. This marks the end of a period of

23 This applies in particular to the first pillar of the EU.
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discussions and deliberations and leads actors towards the business of
true negotiations.

Looking beyond negotiations, a way to strengthen the supranational
character of the WTO is to give more powers to the D-G and to consider
creating at least one of two types of executive boards. The first executive
board could institutionalise the informal and ad hoc processes of Green
Room negotiations. A newConsultative Body (CB) of Ambassadors chaired
by the D-G would assume various functions in managing the organisation,
namely appointing key personnel of the Secretariat, chairs of committees,
and adopting budgetary allocations. It would also assume negotiating
functions currently practised in the Green Room process, interfacing differ-
ent negotiating agendas. Negotiating committees could call upon the CB to
settle unresolved issues. The CB would report to the General Council and
the Ministerial Meeting. The CB would attempt to reach consensus (in the
shadow of voting), yet actual voting would only take place at a later stage
(General Council or the Ministerial Meeting).

In addition to (or instead of) the CB, one could consider the option of
creating a Ministerial Board (MB) comprising ministers who would give
overall guidance and could be called upon to move dossiers forward. The
MB would meet regularly and take stock of the negotiation processes
and the operation of the WTO. The lack of ministerial involvement in

More delegation 

More issue-based Streamlining 

More voting 

Supply-side support 

Figure 13.4 The new pentagon of decision-making
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trade policy beyond Ministerial Meetings, thus merely in the concluding
phases, may be an important factor in declining multilateralism. It is no
surprise that ministers pay more attention to bilateral agreements where
results can be directly influenced and achieved. Ministers have not
developed ownership and stewardship of the organisation. They are
not critically involved in shaping the agenda of the organisation, nor in
the appointment of key personnel including the D-G and the Appellate
Body. They do not feel responsible, and the task of moving the WTO
forward falls heavily upon the shoulders of Geneva-based ambassadors
and officials in national capitals. Ministers are not involved in shaping
relations with other IOs. The emergence of the G-20, largely dominated
by finance ministers, calls for a definition of the proper body and role
for trade ministers to meet securing appropriate representation of the
membership.

Executive boards would be composed of key trading nations with
permanent seats. In addition, other states would be part of the board
subject to a formula of participation on the basis of rotation, securing
adequate geographical representation and representation of industrial,
emerging, developing and least developing countries and existing
coalitions.24

From consensus towards qualified majorities. If IOs are not to become
obsolete in the long run, they need to accommodate some form of
qualified majority voting that goes beyond the one state, one vote for-
mula. If the WTO system is not able to offer timely solutions to the
existing challenges in the trading system, uncoordinated efforts to engage
in forum-shopping will continue whereby states attempt to compensate
for lack of outcomes. We observe in the context of the GATT/WTO
regime that alternative regimes are again replacing the WTO in its
liberalisation agenda, be it unilaterally, bilaterally or in the regional
context. Yet, the lack of change is strongly related to existing mindsets
of the trade diplomacy community. There is still a dominance of actors
arguing for an international–national dichotomy, attributing to inter-
national politics a sui generis character rooted in realist thinking. Yet
there is an argument to be made that governance layers are becoming
increasingly blurred (Cottier 2009).

24 It could be envisaged that allowance would be made for different representations to the
boards so that the composition of the CB and MB would not fully overlap.
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There are various forms and ways of taking recourse to voting.
Different models could guide the development of a new design which
offers an overall fair balance of rights and voting powers (Cottier and
Takenoshita 2003, 2008). A norm that seems most likely to receive
support in the long run and finds legitimisation in various philosophical
conceptions of governance is a type of double majority.25 A simple
model, as adopted in the EU Reform Treaty, would define the majority
as being based on a qualified majority of states and a qualified majority
of people who are affected by international trade rules, leaving other
factors aside.

Yet the nature of the decisions may also affect the form of qualified
majority to be applied. Not all decisions at an international level have
similar repercussions in the domestic context, whether the WTO elects a
new D-G, deliberates on the research agenda of the institution, manages
the organisation’s budget or agrees on stringent rules of intellectual
property rights in new areas. There should be another effort to reflect
on the potentials created by voting majorities that are defined by policy
issues and their degree of societal intrusiveness. A new system should
strive to find a more suitable match of substance and decision-making
structure. Developing a doctrine of primary and secondary sources of
WTO law would allow the definition of different avenues of decision-
making, ranging from consensus on a few fundamentals of the system to
qualified majorities for adopting and implementing rules. It would allow
a distinction to be made between work within and outside trade rounds
(Cottier 2010).

Streamlining decision-making processes. Alongside the strengthening of
supranational elements and the selected application and use of majority
voting systems, overall processes need to be more clearly defined and
decision-making processes streamlined. Various existing committees con-
tinue to serve as platforms for agenda-setting, information exchange,
deliberation and negotiations. Broad participation would allow for various
ideas and positions to be advocated reflecting variation of interests among
the existing membership. Timelines are needed for the elaboration of
new rules and regulations. In particular, when issues get blocked there
should be a quasi-automatic mechanism to refer the issue to the executive
boards, first the CB and then the MB, if no agreement is possible. Over
time, the committees would have two functions. In the early stage of

25 Other models can be developed, taking into account factors such as shares in inter-
national trade and openness to trade (Cottier and Takenoshita 2003).
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regulation, they would develop and narrow the scope and content of future
regulation and later they would transform into decision bodies where
they would deliberate proposed treaty texts and, at a defined stage, accept
or reject proposals. This will allow the definition of a regulatory time
frame within which new issues are to be addressed (with some flexibility
to allow for rejections and revisions of proposed treaty texts). The General
Council (composed of ambassadors or ministers) would meet periodically
to assess progress, exchange views and adopt or reject proposals that are
produced by different negotiating bodies.

Moving beyond the single undertaking. The idea behind the move
towards more issue-specific rule-making is nurtured by the demand for
issues to be addressed more quickly. Trade governance in the twenty-first
century cannot wait for a round to be concluded before a pressing issue
can be tackled that was not already on the agenda at the onset of that
round. In order to address the danger that lack of linkages will block
progress, the system should still rely on types of horse-trading at the level
of the Board, or subsequently at the Ministerial level. It could also be
worth considering the idea of mini rounds. More frequent Ministerial
meetings at shorter intervals should help create a more common under-
standing of the challenges awaiting the trading system and the creation of
a managing or executive board (see Scenario 2 above) under the chair-
manship of the D-G should assist in elaborating timely answers. In
addition, if issue-specific rule-making based on a new design of decision-
making should prove difficult, the option of variable geometry (or what
has been called more recently ‘critical mass’) should be available for
actors without too onerous conditions attached (Low 2009; Elsig 2010b).

In addition, the idea of graduation should be further explored (Cottier
2006). Differential rights and obligations essentially emanate from
the philosophy of progressive liberalisation in GATT and GATS, but
new Agreements, such as the TRIPS Agreement, have adopted essentially
uniform standards of protection for all members alike. Ways and means
to transform the idea of progressive and individualised liberalisation into
the realm of uniform regulation of non-tariff barriers should be sought.
Instead of particular provisions and exemptions for developing and least
developed countries, the suggestion is to combine single standard rules
with economic factors and indicators reflecting the competitiveness of a
sector or economy. These factors and indicators will determine whether
to trigger the application of the rule and discipline at hand. Prior to this,
members would not be subject to it. This approach brings about gradu-
ation in terms of legal obligations, commensurate with the level of
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competitiveness.26 The difficulty and challenge will be to find and agree
upon appropriate indicators. Economists are called upon to develop
them in coming years.

Supply side support. Finally, what we have learned from EU integration
is that the creation of more integrated markets also calls for additional
auxiliary instruments to support weaker states. Given unequal national
and regional starting points, efforts have been made through infrastruc-
ture projects and other types of welfare transfer to allow weaker actors to
benefit from the single market. In the context of the WTO, general
welfare transfer seems too ambitious, yet initiatives that address supply-
side constraints to the successful use of the existing system need to be
strengthened and cooperation with other IOs intensified (see Chapter 9).
The current discussions on mainstreaming trade facilitation into the
WTO system and the aid for trade agenda both link the trade and
development communities in novel ways. The outcomes of this newly
found interest in the trade–development link will provide us with impor-
tant information as to the potentials for designing new support schemes.

Conclusion

Today’s international politics (in particular outside the realm of old
security issues) bears less and less resemblance to the classical billiard
ball model of nation states as advocated by realist scholars in the past
(mostly on a false presumption inWestphalian terms) (Waltz 1979). The
system today more closely resembles a spider’s web model of inter-
dependence (Nye and Keohane 1977) directing global governance
towards new prerogatives of an emerging Weltinnenpolitik. This calls
for more than a system of governance without government as some of the
early global governance literature suggests, but puts IOs right back into
the spotlight of governance.

In terms of reform, how realistic are the above suggestions in light of
the ‘stickiness of institutions’ and the inherent disincentives for decision-
makers to change existing rules? Is anything other than incremental
change possible? It is clear that delegation of powers within the WTO
requires a firmer constitutional framework. The scenario outlined above
is meant to provide impetus to ongoing debates on the redesign of WTO

26 Importantly, it would allow the existing advantages of single undertaking (as all legal
instruments are binding for all members) to be combined with the flexibility of variable
geometry (within agreements, thresholds bring about differential obligations).
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decision-making. What might seem far-fetched and naïve today could be
labelled realistic and necessary in the years to come. Who would have
thought that states would give up their veto powers in relation to accept-
ing the creation of panels and the adoption of panel reports at the onset
of the UR negotiations? One necessary condition of a successful redesign
of the DSU was the existence of a majority view among members that the
panel system was dysfunctional and that something had to be done. The
current experience with the negotiation machinery has left many mem-
bers dissatisfied, opening up the opportunity to discuss additional steps
of delegation and new decision rules that have the potential to address
the incompatibility of the existing triangle of decision-making.
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14

Barriers to WTO reform: intellectual narrowness
and the production of path-dependent thinking

rorden wilkinson

Introduction

Much time and effort has been dedicated to the issue of WTO reform.
Calls for the institution’s reform fill the pages of broadsheet newspapers,
weekly periodicals, Internet forums, non-governmental organisation
(NGO) bulletins and myriad other outlets in the run-up to, during and
following a WTO Ministerial Meeting; and developing new and innova-
tive proposals has become a staple activity in between these (supposedly)
biennial events. Similarly, WTO reform has occupied the time of many a
consultative group, commission, committee, practitioner, policy maker
and academic alike, during moments of heightened interest in the WTO
as well as during ‘quieter’ periods. The result has been a lively, if not
altogether fruitful, debate.

Two aspects of the debate about WTO reform are noteworthy. First,
few proposals find purchase beyond the constituencies to which they
speak and for which they are produced. Of the large number of NGO and
civil society organisation (CSO) proposals, for instance, only those
produced by the largest and most politically acceptable receive much
external attention (see, for instance, Oxfam GB 2000). Second, despite
the volume of proposals produced, there is remarkably little that sepa-
rates them substantively beyond a chasm between those that broadly
support the idea of a world trade organisation and trade liberalisation as
a vehicle for the accumulation and distribution of wealth, and those that

An early version of this paper was presented at the ‘Beyond the Doha Round’ conference,
Istanbul, 7 November 2008 and was subsequently published as ‘The problematic of trade
and development beyond the Doha Round’, Journal of International Trade and Diplomacy
3: 1 (Spring 2009). I am grateful to Manfred Elsig, Thomas Cottier and Phil Cerny for their
comments on previous drafts.
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challenge the WTO’s very existence or else seek its circumscription
(Bello 1999). And given that the latter are dismissed out of hand by all
but their faithful, the arena of thinking on this issue is extraordinarily
small.

The result is that almost no innovative thinking about the purpose,
function and future of the WTO exists. Even those who do raise more
foundational concerns fail to question, and as a consequence leave intact,
the fundamental tenets of the system. Not only are the consequences of
this worryingly problematic, but it encourages (i) a path-dependent
institutional evolution wherein the implementation of many of the
proposals would merely result in the perpetuation of a problematic
system, obscuring the capacity of the WTO to serve as a mechanism
for better delivery of equitable outcomes for all, particularly the poorest
and most vulnerable; and (ii) an intellectual industry that is similarly
short-sighted.

My purpose in this chapter is to draw attention to this intellectual
narrowness and, in so doing, begin the process of opening up a more
extensive and fruitful space for thinking about WTO reform. What the
chapter offers is a critical reading of current discussions about WTO
reform that looks beyond the minutiae of the reform proposals and
concentrates instead on seeking answers to one core question: what
factors preclude us from thinking about a dramatically different system
of trade regulation that would produce better outcomes for all partici-
pants, and instead concentrate our minds on tinkering with the existing
system?

The chapter proceeds on the basis of two interrelated claims and a
contention. The first claim is that, in the absence of a fundamental
overhaul that goes beyond the kind of reform that dominates the most
frequently touted proposals, future trade negotiations are unlikely to
produce outcomes that are markedly different from those of previous
rounds or from that which is likely to result from the Doha Development
Agenda (DDA). The second claim is that, when confronted with yet
another asymmetrical bargain, as Doha is likely to produce, our intellec-
tual industry will most likely turn yet again to fettling, but nevertheless
preserving, the way in which the current system works rather than
substantially changing or overhauling it. The contention is that, because
our energies will tend only towards piecemeal reform, it is likely that
trade negotiations will continue to result in an exchange of concessions
that will be of relatively greater value to the economically more signifi-
cant trading nations than their developing counterparts. In making
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these claims, I am not ruling out the prospect that reforms of some value
may result in the near future. I am simply asserting that, in the absence of
a fundamental departure from existing ways of regulating multilateral
trade, few prospects exist for the realisation of development gains for all
(and particularly for the poorest and least developed). Anything less will
merely patch up a problematic system.

This chapter argues that two sets of factors combine to produce a
path dependency in the way in which we conceive of WTO reform, and
an intellectual narrowness that restricts the arena of what we think is
politically possible. The first set of factors is specific to the institution
itself, its dynamics, the way that it has evolved and the manner in
which this has established an organisational culture that has socialised
thinking, both within and beyond the WTO, in a particular way. The
second set is specific to the way in which the story of multilateral
trade liberalisation has been told, the language used, the story-tellers
themselves, the images and actions that are conjured up and the
underlying ideas, ideologies and normative preferences. My argument
is that the nature and evolution of the institution and the discourse
surrounding multilateral trade liberalisation have unfolded in a way
that encourages a persistence with the current system rather than
enabling us to think more radically and expansively about how trade
might be organised.

In developing its argument the chapter also offers an account (albeit all
too brief) of why the GATT/WTO has produced inequitable trade
bargains and why this is likely to continue to be the case – though that
is not my primary task (see Wilkinson 2006). Rather, my principal aim is
to show that both institutional and discursive barriers exist that preclude
any discussion of substantive reform of the multilateral trading system,
with a view to calling into question the limits we put on thinking about
theWTO – that is, the path-dependent thinking and intellectual narrow-
ness that surround issues of the organisation’s reform – to encourage a
more open (and less institutionally and discursively constrained)
discussion.

The chapter begins with an exploration of the institutional factors
that have produced a particular kind of liberalisation as well as
encouraging a persistence with that approach. It then explores the way
in which the story of multilateral liberalisation has been narrated and the
impact this has had on crowding out alternative ideas about reforming
the world trading system. Thereafter, the chapter offers its concluding
comments.
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The Institution of Multilateral Trade Liberalisation

It is both difficult and problematic to separate the institution of multi-
lateral trade liberalisation from the way in which the story of its develop-
ment has come to be told. I nevertheless do so here to illustrate the
specific institutional factors that have come to produce a system which
liberalises trade through the production of unequal bargains, which
combine to encourage a persistence with that system. This separation
is, however, simply for convenience. It is only when the institutional and
discursive features of the system are taken together that we can see a
clearer picture of why we persist with the current system and seek merely
to tinker with aspects of its form.

The GATT was designed for a specific and narrow purpose. It sought
to stimulate US post-war economic growth while at the same time
offering a measure of assistance in the reconstruction of the USA’s
(largely) European allies. The kind of liberalisation that was pursued
reflected these twin purposes. Accordingly, the first round of negotia-
tions targeted market access in manufactured, semi-manufactured and
capital goods: precisely the areas in which the USA had a competitive
advantage and surplus productive capacity, and precisely those goods
that were necessary for European reconstruction. Liberalisation was,
however, consciously avoided in areas of political sensitivity. Worries
about self-sufficiency in foodstuffs, the economic health of the agri-
cultural sector and the strength of its political lobby ensured that agri-
culture was excluded from the GATT from the outset; and fears of
‘market disruption’ – essentially worries about the competitive chal-
lenges of the newly industrialising states, particularly Japan, to sunset
industries in the industrial world – later led to the exclusion of textiles
and clothing.

Three practices were adopted in pursuit of these purposes:
(i) liberalisation was to be achieved through a political process of
negotiation among participating states; (ii) the bargains struck would
produce an exchange of concessions wherein the currency of exchange
would be preferential market access; and (iii) liberalisation would
occur in ‘rounds’ – that is, in distinct negotiating periods with a
definable beginning and end (albeit that the ‘end’ has invariably
taken longer to reach than envisaged at the start of the negotiations).
Three principles, intended to govern the conduct of negotiations, were
adopted as corollaries of these practices. Negotiations were to be
reciprocal; the outcomes of negotiations were to be conveyed to all
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participants on a most-favoured-nation (MFN) basis; and foreign
interests were to be treated in the same fashion as their national
counterparts.

The application of these practices and their associated principles was
not, however, unproblematic. The use of political bargaining among
states of dramatically different power capabilities – in terms of their
capacity to negotiate and the differences in the size, make-up and
diversity of their economies, as well as their military, ideological, mate-
rial and non-material significance – contributed to the production of
deals that varied considerably in terms of the opportunities they pre-
sented to the participating states. Larger, more economically significant
states tended to fare better than their smaller developing counterparts.
Early liberalisation in industrial goods, for instance, proved beneficial
(as had been the intent) to the US and European economies, whereas it
was of questionable value to those developing countries that were orig-
inal contracting parties to the GATT (such as Cuba, Southern Rhodesia,
Burma, Sri Lanka, Brazil, Pakistan or Chile – all of which were much
more interested in liberalising areas that remained heavily protected,
such as agricultural and tropical produce). Differences in negotiating
capacities – in terms of technical expertise, human, financial and
other resources and the capacity to establish permanent delegations in
Geneva – contributed further to this imbalance. Indeed, few of the
original developing country contracting parties were adequately repre-
sented during the first GATT negotiations; and several (such as Southern
Rhodesia) took part in the negotiations merely as satellite states of the
colonial powers.

A second problem arose from the pursuit of liberalisation in rounds.
Simply put, each time a negotiation took place it did so, not in isolation,
but on the basis of the outcome of previous rounds. This meant that
delegations approached a new round mindful of the results of a previous
round as well as cognisant of any other aims and objectives they might
have. In this way, negotiations were conducted in the light of what had
gone before and of any inequities that resulted therein. Trade negotia-
tions were (and are) thus ‘iterated games’; as such, the outcome of one
necessarily affects the way in which future ‘games’ are played as well as
their outcome. This is the case for large and small countries alike. During
the Kennedy round, for example, the USA attempted to rectify what it
perceived to be the relatively greater gains made by the EEC in the
previous rounds (Lee 2001); and states with large agricultural sectors
sought from the outset remedial measures to recover the ground lost by
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the continuation of large-scale agricultural protectionism in the (mainly
but not exclusively) industrial world.

This iteration has, inevitably, put GATT contracting parties/WTO
members at loggerheads with one another; and the development of the
GATT/WTO has been such that the two groups most frequently per-
ceived to be so are developing countries (those primarily seeking to
rectify past anomalies) and their industrial counterparts (those seeking
to protect sectors of decreasing competitiveness and political sensitivity
as well as to open up new areas of economic opportunity). The problem is
that in approaching trade negotiations those seeking some kind of
retribution are encouraged to agree to new concessions in return for
remedial action. This is the logic of any bargaining-based system. Yet it is
because of this requirement to offer something in return for that which is
received, coupled with existing power inequalities between participating
states, that asymmetries in outcome have been perpetuated and exacer-
bated in successive GATT/WTO rounds.

The Uruguay round provides a useful example of the exchange of
concessions in new areas for remedial action. As a broad group, devel-
oping countries agreed to the adoption of agreements on services (the
General Agreement on Trade in Services – GATS), intellectual property
(the Agreement on Trade Related Intellectual Property Rights – TRIPS)
and investment measures (the Agreement on Trade Related Investment
Measures – TRIMs) in return for the inclusion of agreements on (and
modest liberalisation in) agriculture and on textiles and clothing, and the
inclusion of a range of provisions throughout the WTO’s legal frame-
work designed to ease some of the pressure for reform generated by the
new rules. While the inclusion of agriculture and of textiles and clothing
partially rectified an existing imbalance (by bringing into the fold areas
that had previously been excluded from the GATT) and the sprinkling of
development-sensitive provisions sweetened the deal, the introduction of
new rules in services, intellectual property and investment measures
simply generated additional asymmetry. Although some developing
states could finally hope to benefit from a measure of liberalisation in
agriculture and in textiles and clothing (though for others the Agreement
on Textiles and Clothing actually presented a challenge to an industrial-
isation process that had developed within a preferential quota system),
their lack of capacity and resources ensured that this was not to be the
case in the new areas. Whereas not only were the industrial states
disproportionately greater beneficiaries of trade liberalisation in areas
already covered by GATT rules, but the structure of their economies was
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(and is) such that they would be the primary beneficiaries of the market
opportunities presented by the liberalisation of services and investment
measures, and the codification of trade-related intellectual property
rights.

The point here is that the combination of political bargaining among
states of vastly different capabilities and the use of exchange as the
mechanism for liberalising trade has produced bargains that are of
dramatically different value to participating states. As negotiations take
place in bursts over time, the inequities of one negotiation have an
influence on structuring another; and, as it is only in reciprocating for
concessions received that a round can hope to reach a conclusion, it is
only through a process of exchange that past anomalies can be redressed.
Yet it is precisely because each exchange is asymmetrical that, as nego-
tiations take place, the imbalance of opportunity among participating
states is exacerbated rather than attenuated. And, while it is the case that
the least developed are relieved of the requirement to reciprocate, this is
not unproblematic – primarily because it excludes them from influencing
in any way the shape of the negotiations (a point to which I return
below). The consequence is to produce one asymmetrical bargain after
another. However, it is only when all of the negotiations are taken as a
whole – that is, over the lifetime of the institution – that the extent of this
asymmetry can be appreciated; and it is only when it is viewed in this way
that we can appreciate how entrenched the imbalance in the distribution
of opportunities has become.

The pursuit of negotiations in specified time periods – whether in
rounds generally, or, particularly since the WTO was created, during
Ministerial Meetings – is similarly problematic. Negotiating in this
fashion has generated an institutional culture wherein bargaining only
begins with vigour in the closing stages of a round or meeting. This
culture not only creates a pressure cooker atmosphere where delegations
are encouraged by the anxiety and pressure of the moment to agree to
concessions that, upon reflection, may prove to be less than favourable,
but it also exacerbates further the consequences of relative differences in
negotiating capacities. Delegations from the least developed countries,
for example, struggle not just to take a sufficient number of staff to a
Ministerial Meeting but to find personnel with a sufficient understanding
of the issues to enable meaningful negotiations to take place, leaving
them having to rely on the technical assistance of their competitors and/
or on briefings fromNGOs (the majority of whom are also excluded from
crucial meetings), and are wandering around the press/NGO centre and
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waiting with the other gathered observers for an announcement on the
state of play. As Dipak Patel famously once noted, the Financial Times
has more people and a greater capacity to cover trade policy than he had
as Chair of the Less Developed Country (LDC) group.1

The problems generated by bargaining between unequal parties in
iterated rounds, in the pursuit of an exchange of concessions in highly
pressured settings, are compounded by the point at which a state begins
to participate in the liberalisation process. Crudely put, the earlier a state
began participating in multilateral trade negotiations, the more able it
was to influence the shape of negotiations and the less likely it was to
have to accept overly burdensome membership requirements (particu-
larly since the creation of theWTO); and those that were instrumental in
crafting the GATT were able to put in place what Robert Keohane (2002:
253) calls ‘first mover advantages’. These advantages, as Robert Wade
(2003: 632) suggests, enable institutional innovators to ‘kick away the
ladder’ by putting in place measures that secure and preserve their status
while excluding later entrants from the same advantages. This was clearly
the case with the GATT. The GATT was designed around the needs of its
principal architects (in that it promoted liberalisation in manufactures,
semi-manufactures and industrial goods) and excluded those areas that
were strategically important and in which liberalisation would have been
beneficial to new entrants – largely agriculture. Those industrial states
that had chosen not to participate at the institution’s inception acceded
to the General Agreement soon thereafter, so that by the mid 1950s all of
the major industrial trading nations were signatories. Few had economic
interests that differed from the kind of programme of liberalisation that
was put in place by the institution’s architects. Most sought the freeing
up of trade in manufactures, semi-manufactures and capital goods while
protecting their agricultural markets. Thus, their interests were largely
served by the way the GATT was constructed and the manner in which
liberalisation was pursued. Thereafter, the accession of non-industrial
countries was relatively automatic. Many newly independent states were
sponsored by their former colonial powers – so-called ‘grandfathering’.
These states did not accede, however, on terms of their own making.
They were often presented with GATT accession as a fait accompli
(this was the case, for instance, with Jamaica, and with Trinidad and
Tobago). Their interests were seldom represented and their role in
GATT negotiations was often limited. Others had accession processes

1 Patel quoted by Alan Beattie (2005).
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that were a little more drawn out but which, nonetheless, ensured they
acceded to the GATT in a distinctly disadvantageous way. Japan’s acces-
sion was perhaps the most extreme in this regard (see Patterson 1966:
272–300).

During the Uruguay round many countries were encouraged to sign
up to the GATT to bypass the more demanding regime that would
emerge under the WTO. The rush that ensued ensured that detailed
assessments of the consequences of accession were often overlooked or
simply ignored. Those that have acceded since have had to agree to ever
more demanding accession protocols, requiring significant domestic
economic adjustments, without being able to demand the same kind of
reciprocation from already existing members. It thus remains the case
that the shape of the system, both in terms of the rules adopted and the
liberalisation pursued, was primarily tailored to the needs of the institu-
tion’s architects, and few changes to, or indeed opportunities to change,
the system have occurred since it was first negotiated. Those countries
that acceded at the outset were more able to influence the shape of
negotiations and the manner in which the institution evolved, whereas
later entrants have had to be largely accepting of the manner in which
trade is liberalised, as well as, for those joining under WTO rules, of the
requirements made of them. Needless to say, this has contributed to the
imbalance in the distribution of economic opportunities arising from
GATT/WTO accession. It has also ensured that the current accession
regime has become a point of focus for reform.

Further problematic is the continuation of the practice of a small
number of states dominating negotiations. Since the GATT was first
negotiated, the core of the negotiations has always taken place between
and among the most significant trading nations (even the original nego-
tiations, nominally among twenty-three contracting parties, were con-
ducted primarily between the USA and the UK). In the early years this
‘mini-lateralism’ was institutionalised through the use of the principal
supplier rule, wherein a country could only be requested to make tariff
cuts on a particular product by the principal supplier of that product.
More recently it has been manifest in the striking of bargains among the
most significant trading nations, whether these are the USA and the EU
(the G2), the ‘Quad’ (USA, EU, Japan and Canada), the new G4 (India,
Brazil, USA and EU), the Five Interested Parties (G4 plus Australia) or
other combinations.

Under the principal supplier rule many developing countries were
frozen out of the negotiations, primarily because they were seldom
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principal suppliers of anything. Even when GATT rules were altered to
allow countries to act collectively in requesting concessions (GATT 1956:
80; Kock 1969: 101), developing countries were at a disadvantage in
that they had to coordinate action among what was potentially a large
number of countries in order to meet the requirements to constitute a
‘collective’ principal supplier. Moreover, because they were not principal
suppliers, they were effectively prevented from requesting concessions
on items that they did not produce in large quantities but in which they
hoped to expand production. To mitigate this marginalisation, non-
principal suppliers would be extended tariff concessions made between
principal suppliers on a MFN basis, allowing tariff cuts to ‘trickle down’.
The problem, however, was that very little of the liberalisation achieved
during the GATT’s early years was actually beneficial to developing
countries. So, rather than resulting in reductions in barriers to trade
that would have been of benefit to all contracting parties, the principal
supplier rule structured the negotiations around the commercial inter-
ests of the dominant trading nations.

While the principal supplier rule has largely fallen out of use, the
practice of small groups dominating negotiations has a similar function.
Agreements are often hammered out among small groups and then
multilateralised to the wider membership (who, depending on their
developmental status, are then either obliged to reciprocate or else get
some measure of relief). This ensures that some states (the ones at the
core) are able to negotiate and agree an exchange of concessions that
are meaningful, while others (those peripheralised by the process)
can only say ‘yes’ or ‘no’ to a broad swathe of unspecific measures
designed to encourage their acceptance of a grand bargain under a single
undertaking. An Aid for Trade package as a sweetener to the Group of
90 (G90) developing countries to ensure their agreement to a deal on
non-agricultural market access (NAMA), services, some (limited) agri-
cultural market access and others, as a likely outcome of the DDA,
provides an example of this.

Making matters worse, few formal rules and procedures exist to
govern the conduct of negotiations. In the early years, the absence of
formal rules and procedures was widely welcomed. It not only
added to the perception of the GATT as an informal non-sovereignty-
constraining agreement (critical to secure the acquiescence of the US
Congress as well as other national polities), it also enabled rules to be
changed on the hoof (Wilkinson 2006: 46–74). While this suited the
leading industrial states, as rules could be altered to ensure that their
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interests were best served, the lack of codification beyond broad and
rather vague principles lent little security to those participants seeking
recourse against untoward practices. Moreover, even when GATT rules
were codified (a trend since the Tokyo round) it tended to be done in a
way that entrenched the very practices that enabled the leading states to
dominate. It remains the case that, other than the broad statements of
principle included in the Ministerial declarations launching a trade
round, hard and fast rules governing negotiations are conspicuous by
their absence.

The use of political bargaining as the vehicle for liberalisation has also
given rise to a series of practices that make the capacity of the WTO to
deliver equitable outcomes more problematic. Allied to the small group
Green Room diplomacy that forms the core of decision-making in trade
negotiations, as outlined above, subsequent negotiations have seen the
emergence of ‘confessionals’ to reveal delegations’ bottom lines, the
appointment of ‘friends of the chair’, and various ‘forum-plus’ tactics
such as strong-arming delegates, linkage to non-trade (particularly
security) concerns and the like (Narlikar and Wilkinson 2004). These
practices are widely decried (Jawara and Kwa 2003). Nevertheless, they
have contributed to the production of asymmetrical bargains and, more
importantly in this context, they have provided a focus of attention for
calls for reforming the WTO. In case of the latter, this has become
something of a diversion from the core problem – that is, proposals for
reform have focused on representation in Green Rooms, ‘forum-plus’
tactics and confessions, among other things, and not on the use of
political bargaining, the exchange of concessions and the time-bound
nature of negotiating.

The use of an exchange of concessions as the basis upon which trade
opportunities are realised has created further problems. During the
GATT years states unwilling, or unable, simply opted out of agreeing
to the final bargain. While this meant that in so doing they also reduced
their capacity to have a say in the shape and direction of the GATT,2

it nevertheless cushioned them from making certain concessions.
However, the capacity to opt out was removed during the Uruguay
round with the introduction of the single undertaking – that is, the
agreement that all participants are bound by all agreements (the pre-
vious, Tokyo, round had also sought its introduction, though, rather

2 This, for many developing countries, despite their best efforts, was limited anyway – see
Wilkinson and Scott (2008).
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ironically, the à la carte system that emerged from there was quite the
opposite).

The introduction of a single undertaking has had several consequen-
ces. It has encouraged all participants to take an interest in the negotia-
tions since all are required to be bound by their outcome. This, in turn,
has produced greater energy around negotiating itself, which has made
the conclusion of deals more difficult (as the Doha round, and Uruguay
before it, both show) as well as further illuminating the vast differences
that exist in the technical capacity of delegations. But the pursuit of a
single undertaking has also embedded a tendency towards perpetual
asymmetry. Without the capacity to opt out, the losers in any previous
trade deal are encouraged to agree to further movement forward in
exchange for remedial measures. Inevitably this ensures that the gulf
between the economic opportunities offered to participants by trade
deals will at least remain, if not increase, with the conclusion of each
round (particularly because those economic interests that are able to
exploit newmarket openings first will accrue significant advantages from
doing so).

However, these factors alone do not explain why we persist with the
current system and why our thinking about how it might be reformed
tends to be limited to piecemeal solutions. For that we also need an
appreciation of how multilateral trade liberalisation has been narrated,
how this narration has shaped the way in which we think about the
institution and its reform, and how this narrative (and the ideas that are
embedded therein) has glued the system together.

The Narration of Multilateral Trade Liberalisation

The story of the GATT and its metamorphosis into the WTO is well
known and is rehearsed in most texts on the institution (see, for instance,
Barton et al. 2008) as well as in standard works on international trade
(see Trebilcock and Howse 1999), international economics (see, for
example, Krugman and Obstfeld 2009), international trade law (see, for
example, van Marrewijk 2002) and international political economy (see,
for example, Gilpin 1987; 2001). More often than not, however, the story
that is told is not one that accurately recounts the institution’s birth
and formative development; rather, it is one that is bound up with an
ideological disposition and a set of economic interests, but which is
nevertheless presented in a neutral fashion, and which acts to encourage
participation in, and persistence with, the system. Several aspects of the
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way in which the history of multilateral trade regulation has been and is
currently told are noteworthy and pertinent to the argument.

The modern version of the formation of the GATT is nearly always
told in a way that distances the institution from the acutely political
purposes that it was designed to serve. Little pretence was made at the
outset that liberalisation under the GATT would be an engine for growth
for all. The GATT was presented as a much more partisan instrument,
designed to liberalise areas that would stimulate the US post-war econ-
omy and help with the reconstruction effort in Europe while protecting
agriculture (see, for example, Brown 1950). In fact, the GATT succeeded
precisely because it was a narrow and specific utensil rather than the
more widely conceived development/reconstruction/full employment
machinery its ill-fated and eventually stillborn sibling institution (the
International Trade Organization – ITO) was intended to be. Yet this
instrumentalism is absent from contemporary accounts of the institu-
tion’s genesis.

That the GATT should be designed and presented in such an instru-
mental fashion is, of course, unsurprising. Its negotiation took place in
the shadow of the interwar depression. The events of the 1930s had cast
doubt, both within the USA and internationally, on liberalism as an
intellectual project and the wisdom of maintaining an open world econ-
omy; but the alternative, a form of autarkic nationalism, threatened key
economic interests in the USA. Thus, a case had to be made for both
liberalism and liberalisation. The case that was made put forward a
particular interpretation of recent history that supported both the turn
back to liberalism and the removal of those barriers to trade (particularly
in markets of importance to the USA) that had been constructed in the
interwar period. This case rested on the claim that without a resurrection
of multilateral trade (and the growing interconnectedness this would
foster) protectionism and insularity would flourish. If protectionism
went unabated, so the story went, states would pursue their economic
objectives bilaterally or regionally, which might, in turn, lead to the kind
of fragmentation of the world economy that had been a feature of
the 1930s.

Wilcox 1949 provides a good example of the case that was made. Most
of the book deals with the negotiation of the Havana Charter, which,
once ratified, would have resulted in the formal establishment of the
ITO. It also sets out a case that was equally applied to the GATT once it
became clear that the ITO project was moribund. Wilcox offers an
account that presents the century immediately preceding the First
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World War as one of peace and stability, during which goods moved
‘with relative freedom between the nations of the world’ (Wilcox 1949: 3).
In so doing, he associates the consequences of not pursuing liberalisation
with economic destitution and political extremism. He links the pursuit
of liberalisation with the continuation of the ‘progress’ and realisation of
the ‘freedoms’ of the nineteenth century. He uses disease as a metaphor to
emphasise the dangers of halting and reversing the process of liberalisa-
tion. He conjures up images of penury and immiseration, and of liberty
and prosperity, to support his message. He proposes a core course of
action for both the USA (as architect of, and the state with the biggest
vested interest in, the post-war order) and its allies. And he presents
liberalisation as a necessary corollary of building peace in the post-war
era (Wilcox 1949: 3–10, 12–13).

Wilcox’s account is familiar to all students of international trade. It
has come to be the received history of the GATT. It is not, however,
without its problems. The century of relative peace that Wilcox claims
precedes the First World War glosses over significant conflicts such as
the Napoleonic wars and the American Civil War. It also ignores a period
of imperial aggrandisement and various uprisings, civil wars and rebel-
lions, engulfing, among many other countries, Italy, Greece, Germany,
Portugal, Poland, France, Hungary, Austria, China, Afghanistan, Turkey,
Thailand, Hawaii, Peru, Chile, Colombia, Ethiopia, Morocco, Russia,
Central Asia, Mexico, Brazil, Uganda, South Africa and Armenia.
Likewise, Wilcox’s claim that the century prior to the First World War
had been one where goods moved with relative freedom is not unpro-
blematic. British agriculture was heavily protected until the repeal of the
Corn Laws (in 1846) and restrictions remained thereafter. Agricultural
protectionism was a key feature of the German and Swedish economies
in the late nineteenth century. Britain, France and Germany routinely
protected their infant industries. Tariffs in the USA were consistently
and uniformly high (Irwin 2001) and foreign investment in banking,
shipping, mining and logging was strictly regulated (Chang 2007). And
the USA, Britain, Germany and France regularly allowed copyrights and
patents to be flouted (even explicitly allowing the production of counter-
feit goods).

That errors exist in Wilcox’s account, and those of others like him, is
not the point. The point is that the narrative Wilcox provides has a
distinct political purpose – that is, to add weight to the case for a return
to liberalism and the beginning of a new period of liberalisation.Wilcox’s
account was compelling partly because of the logic that it presented and
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the way it used worries about a return to the 1930s and the danger of
another world war to establish its credibility. It was also compelling
because of whoWilcox was. His role in the American polity and academy
(and those of others like him who were also instrumental in making
the case for a revitalisation of liberalism, such as University of Chicago
and Princeton Economics Professor and sometime advisor to the
US Treasury, Jacob Viner; William Adams Brown, a contemporary of
Wilcox’s during the ITO negotiations and at Swarthmore; and Wilcox’s
student, William Diebold)3 lent credibility to his arguments. Wilcox was
a professor in the Economics Department (and, for thirty-seven years,
its Chair) at Swarthmore college from 1927 to 1968; he co-authored
(with Paul H. Douglas – a University of Chicago economist and later
Democratic Senator for Illinois – another key public intellectual) a
petition against the Smoot–Hawley tariff (signed by 1,028 economists);
he led the Office of International Trade Policy at the State Department
from 1945 to 1948 (the competencies of which were later transferred to
form part of the interagency Office of the US Trade Representative, as it
became, in 1962); he was head of the US delegation to the London
Conference on the Charter for the ITO; and he was vice-chairman of
the US delegation to the Havana Conference on Trade and Employment
(which concluded the ITO Charter).

It is worth emphasising that this case was based on a perception of
what might result should trade not be reconstructed. It was not ‘fact’.
Various conjectural moves were made in the development of the
argument and the historical record was groomed accordingly. What is
significant for our purposes is that once the argument succeeded in
garnering support for the multilateral project it became the basis for
the history of the GATT. As a result, the institution’s history became
inexorably bound up with a distinct theoretical and normative prefer-
ence for liberalisation. This is not to say that criticism has been absent; it
has not. It has, however, tended towards moans about the persistence of
protectionism and the follies of bilateralism and regionalism, married to
a call for substantively greater free trade; or else it has been manifest in
worries about the unfairness of certain of the GATT/WTO’s practices –
Green Room meetings, confessionals and the like. The point is that the
normative preference for free trade is conveyed subliminally in what
is presented as a neutral history. This has ensured that debate about
the GATT takes place in a constrained, rather than over a broader,

3 See Viner (1947), Brown (1950) and Diebold Jr. (1952).
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theoretical terrain. Moreover, the institution’s longevity, the cultural
familiarity that has grown up around it, and the manner in which
interaction within it has socialised successive members’ delegations,
has precluded standing back and asking fundamental questions about
the institution’s usefulness and/or the role of political bargaining among
states of vastly differing capabilities as a means of achieving trade
objectives – let alone the other problems with the institution outlined
above.

Nevertheless, the case Wilcox and others put forward quickly became
received wisdom; though, once established, the core story it comprised
and the logic it proposed were not consigned to historical record. The
highly political nature of the GATT and the manner in which the
institution evolved ensured that trade negotiations were, from the very
outset, highly contested affairs. The drama that ensued imbued negotia-
tions with a propensity to crisis and, on occasion, collapse.4 These
moments of drama were taken seriously, particularly as they threatened
to undermine the institution and the purpose for which it had been
designed. They also threatened to undermine the case for a return to
liberalism and liberalisation. The result was that worries about what
might result if liberalisation should be allowed to stall continued to
frame GATT negotiations, and the case was made repeatedly at moments
when the institution appeared to be in crisis. What emerged, then, was a
‘crisis discourse’, one that encouraged a particular kind of political
behaviour by framing trade negotiations in a manner that is consistent
with the conclusion of bargains by warning against what might transpire
should the liberalisation process be interrupted.5

What is interesting about this crisis discourse is that not only has it
become a key part of the received history of the GATT, but it has come to
be expressed metaphorically. The metaphor, like the core story, is well
known to students of international trade: it is of a bicycle. At its simplest,
the bicycle metaphor suggests that trade liberalisation, like the forward
motion required to keep a bicycle moving, needs to be in a state of
perpetual motion. If that motion were to cease, the process (like the
bicycle) would collapse and cause injury to the global economy/the
bicycle’s rider. The use of a metaphor serves, at one and the same time,
to simplify, clarify and intensify the mental image constructed by the
crisis discourse about what would happen if the multilateral process were

4 See Wilkinson (2006) for a more extensive treatment.
5 See Wilkinson (2009) for a more extensive treatment.
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allowed to stall – despite the self-evident fact that the trading system is
very unlike a bicycle; nor is its movement linear in the way the metaphor
would encourage us to believe. Moreover, this has created an imperative
around the perpetuation of a particular kind of trade liberalisation – one
that, as we have seen, primarily benefits the core interests underpinning
the trade regime while at the same time only offering limited prospects
for those on the periphery – that has resulted in the conclusion of
successive trade bargains that have been deeply asymmetrical.

It is no coincidence that the bicycle metaphor emerged just as serious
impediments to further liberalisation began to materialise in the late
1960s and early 1970s and the core story underpinning the crisis dis-
course no longer had resonance. By this point, GATT negotiations had
become progressively harder to conclude because of increases in the
number of contracting parties (which posed logistical as well as political
problems, especially because of an increasing militancy among newly
independent states), the growing depth and extent of the trade agenda,
mounting tensions between the EEC and the USA and growing protec-
tionist sentiment in both, a worsening international economic environ-
ment, and mounting concern among developing countries that their
interests were not being served (see Ibrahim 1978).

Attributed to C. Fred Bergsten,6 the bicycle metaphor conveyed the
message of the lengthier and more involved core story to a domestic and
international public and polity that was nearly thirty years removed from
the end of the Second World War and nearly forty years from the inter-
war depression, and had enjoyed (at least in the USA) two decades
of unrivalled prosperity. It did not require recipients of this received
wisdom to understand the intricacies of what had caused the depression,7

but the necessity of maintaining forward motion sought to encourage
support for further liberalisation. In so doing it made commonsensical the
notion that unless the trade bicycle continually moved forward it would
topple over. As Bergsten put it, the ‘[s]teady movement toward trade
liberalization is necessary to halt the acceleration of the trend toward
increasing trade restrictions’ (Bergsten 1973: 280; see also Bergsten 1975).

Since they were first articulated, a consensus has emerged around the
logic of the crisis discourse and the bicycle metaphor. Both have become

6 Bergsten did not use the term ‘bicycle’ at first, though Jagdish Bhagwati credits him with
putting forward the idea. See Bhagwati (1988: 41).

7 In which, incidentally, tariff barriers did not play a major role – see Estevadeordal, Frantz
and Taylor (2003).
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staples of trade politics, and are widely known and frequently used
by trade Ministers;8 practitioners and negotiators;9 personnel in the
WTO, UNCTAD, World Bank, IMF, OECD and myriad other inter-
national organisations;10 trade lawyers and economists;11 the financial
and broadsheet press;12 trade commentators;13 people working in non-
governmental organisations and think tanks with interests related to
trade;14 labour and civil society organisations;15 academics16 and stu-
dents; as well as critics of the liberalisation process.17 Moreover, in that
process wherein a subjective view has been assimilated as truth, the
metaphor has itself been elevated to the status of both ‘theory’
and ‘fact’. As James Bacchus, founding chair of the WTO’s appellate
body (serving from 1995 to 2003), former Democrat Member of the
US Congress (Florida), former Special Assistant to the US Trade
Representative (USTR from 1979–81), Professor of International Trade
Law at Vanderbilt University and Member of the Council on Foreign
Relations puts it:

According to the ‘bicycle theory,’ the history of trade, and of trade
policymaking, teaches us that a failure to move steadily forward toward
freer trade condemns the world trading system to topple over and fall due
to the accumulating pressures of protectionism. According to the theory,
we must move steadily, gradually, incrementally forward on the bicycle,
because, if we do not, the world will be overwhelmed by all the many
reactionary forces that would have the nations of the world retreat from
trade [. . .] we must keep lowering the barriers to trade or we will risk
losing all the many gains from trade.

(Bacchus 2003: 429–30).

The point here is that the rationale for the GATT was consciously
constructed for a particular purpose. That rationale brought with it a
particular version of history that has since become the history of the
GATT. As such, it represents only a partial, a subjective and at times a
problematic account of both the GATT and the logic upon which it is

8 See, for instance, Chifamba cited in Khor (2000); Zoellick (2001); Mandelson (2006).
9 See Bacchus (2003); Emerson (2005).
10 See Camdessus (2000); Ricupero (2001); Moore (2003). 11 See Irish and Peng (2005).
12 See Halligan (2006); Bounds (2007).
13 See Friedman (1999); Beattie (2006); Conway (2006); Thirlwell (2006).
14 See Oxfam/WWF (2002); War on Want (2006); Draper (2008).
15 See Global Exchange (2005); ETUC (European Trade Unions Confederation) (2006).
16 See Evans (1971); Thurow, (1992); Aggarwal (2001); Destler (2005); Pauwelyn (2008).
17 See Khor (2000); Kwa (2002); Socialist Appeal (2008).
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based. The language deployed, particularly relating to the dangers of not
pursuing multilateral trade, is nevertheless sufficiently compelling and
reasonably close to the historical reality to have become the received
story. This, in turn, has assisted in generating and maintaining a con-
sensus around both the GATT/WTO as an institution and the kind of
liberalisation pursued therein; and, in the absence of a credible alter-
native, it has focused attention on fettling, but nevertheless persisting
with, the existing system rather than fundamentally overhauling its core
practices and attendant principles.

Two additional points are noteworthy about the history of the GATT.
Even the best of the earliest accounts of the genesis of multilateral trade
offer a partisan narrative. This is perhaps inevitable, since the telling of
history is, of course, always subjective (Carr 2001: 2). It is nevertheless
worth noting that, as in most histories, the lenses that are deployed
tend to be tinted in ways that reflect dominant ideas and interests. The
standard history of the GATT is no different. Most accounts focus on
the GATT as seen from the viewpoint of Washington, London and
Brussels. Few explore the role developing countries have played, leaving
aside much of the industry and energy that many exerted in the
GATT’s negotiation and evolution. Instead, developing countries tend
to be portrayed as either determinedly negotiating relief from various
commitments, focused on the pursuit of industrialisation through
import substitution and/or free-riding on the commitments made by
their industrial counterparts, or else as ‘quiet bystanders’, either lacking
the expertise or political representation to participate fully, or attempting
to redress biases in the institution’s design.18 Either way, the presentation
of their participation in this way is used to encourage developing coun-
tries to reciprocate for (often inappropriate) concessions received and
to become ‘paid up’ members of the trading system. But it does so only
because it reflects one history of the GATT.

The final point to make about the received history of the multilateral
trading system is that it has come to dominate, in part, because alter-
native ideas do not exist or because they have been discredited. Radically
different ideas of socio-economic organisation have fallen by the wayside
since the end of the Second World War; and, until very recently, more
interventionist forms of liberalism (such as Keynesianism) had retreated
in the face of neo-liberalism’s hegemony (Cerny 2008). The consensus
that has emerged around the neo-liberal model has, in turn, solidified

18 See Wilkinson and Scott (2008) for a more extensive treatment.
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further the logic presented by the narrative of the GATT and the WTO,
and has, inevitably, focused attention on the pursuit of minor adjust-
ments for the sake of efficacy rather than fundamental reform.

Conclusion

What I have tried to do here is to illustrate that both institutional and
discursive factors combine to encourage a persistence with an approach
to trade liberalisation that is deeply problematic and which encourages
responses to problems raised that merely offer quick fixes for symptoms
of a wider and much deeper malaise. Rather than asking questions
about the usefulness of a system of trade promotion that uses political
bargaining, exchange and time-bound negotiating as a way of generating
economic opportunities, we tend to focus on those anomalies we feel able
to correct or to legislate against. We, for instance, bemoan the lack of
representation at the core of WTO negotiating, but choose to fix this by
changing the states involved and bringing a few more in, rather than
putting in place a more representative system. This is akin to solving the
unrepresentative nature of the UN Security Council merely by adding a
few more states with or without the power of veto. The problem still
remains. Likewise, we deal with the anomalies and asymmetries thrown
up by the use of exchange to generate trade opportunities by offering
best endeavours, reducing the requirement to reciprocate and so on,
rather than questioning the usefulness of the process of exchange itself.
Similarly, we persist with time-bound negotiating as a way of concluding
bargains, and seek to address the anomalies that arise as a result through
greater codification and greater transparency, rather than asking whether
we should persist with such a system in the first place.

In developing my argument I have also levelled a critique at the
GATT/WTO. My purpose has been to encourage the emergence of a
wider and less institutionally and discursively constrained debate about
how trade opportunities can be delivered to all on an equitable basis. This
critique should not be mistaken for simple criticism. Criticism is easy
and often unconstructive. Critique asks us to scrutinise continually what
we are doing and ask whether it is appropriate. Clearly what we are doing
is not. But before we can move on, what we first have to do is agree the
diagnosis. Then we can have a conversation about the shared, rather than
the narrow, principles that might underpin a substantially refashioned
trading system. This might be one that seeks more to manage trade in
pursuit of greater growth and development but which also provides
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greater safeguards; it might be something else. What it should not be is
one that enables some states to accrue relative advantages over others,
and to lock these in, and indeed, facilitate their amplification, through an
ongoing and fundamentally flawed process of negotiating.
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