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Substantive Law of International Crimes
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Genocide

10.1 Introduction

10.1.1 Overview

Genocide, as General Assembly resolution 96(1) declared, ‘is a denial of the right of

existence of entire human groups, as homicide is the denial of the right to live of
individual human beings’. It is a crime simultaneously directed against individual
victims, the group to which they belong, and human diversity.

The legal concept of genocide is narrowly circumscribed, the term ‘genocide’
being reserved in law for a particular subset of atrocities which are committed

with the special intent to destroy groups, even if colloquially the word is used for
any large-scale killings. Most of the crimes committed by the Pol Pot regime in

Cambodia in 1975–78 and the instances of ‘ethnic cleansing’ carried out in the
countries of former Yugoslavia in the 1990s are examples of atrocities which do not

readily fit within the narrow definition, however dreadful the scale of the suffering
they caused.1 A decision that a particular atrocity is not ‘genocide’ does not of course

remove the moral or legal guilt for conduct that falls within the definition of other
international crimes. Many acts which do not constitute genocide will constitute
crimes against humanity.

The special intent that is a necessary element of the crime, that of intending to
destroy a group, marks it out from all other international crimes. This explains why

genocide has a particular seriousness, and has been referred to as the ‘crime of
crimes’.2 When the conduct constituting the offence is attributable to a State, geno-

cide, like other international crimes, is not only a crime of individual responsibility: it

1 W. Schabas, Genocide in International Law (Cambridge, 2000) 189–201 and, in relation to Cambodia, Steven Ratner and
Jason Abrams, Accountability for Human Rights Atrocities in International Law (2nd edn, Oxford, 2001) chs. 12–14
although see John Quigley, The Genocide Convention: An International Law Analysis (Aldershot, 2006) 27–31; Beth Van
Schaack, ‘The Crime of Political Genocide: Repairing the Genocide Convention’s Blind Spot’ (1997) 106 Yale Law
Journal 2259.

2 Kambanda ICTR T. Ch. 4.9.1998 para. 16.
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also engages State responsibility.3 The seriousness of the crime is underlined by the

fact that its prohibition has attained the status of a ius cogens norm4 and an erga omnes
obligation on States (thus owed to the international community as a whole).5

The standard definition of genocide is contained in Article II of the Genocide
Convention,6 which is adopted verbatim in the statutes of the ad hoc Tribunals and
of the ICC. It is ‘any of the following acts committed with the intent to destroy, in

whole on in part, a national, ethnical, racial or religious group, as such:

(a) killing members of the group;

(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring about its physical

destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

(e) forcibly transferring children of the group to another group.

Almost every word of this definition has raised interpretative difficulties. It is the

purpose of this chapter to explain some of these controversies, and the way in which
academics and courts have attempted to deal with them.

10.1.2 Historical development

The identification of genocide as an international crime came as a response to the
Holocaust. Massacres with the purpose of exterminating national or ethnic minorities

were not a twentieth century novelty, but the term ‘genocide’ was not coined until 1944
by Raphaël Lemkin, a Polish lawyer.7 The indictment of the defendants at Nuremberg

accused them of having conducted ‘deliberate and systematic genocide, viz., the
extermination of racial and national groups, against the civilian population of certain

occupied territories in order to destroy particular races and classes of people, and
national, racial or religious groups, particularly Jews, Poles, and Gypsies’.8 But

genocide as such was not a crime within the jurisdiction of the Nuremberg Tribunal,
and the term was not mentioned in its judgment. As the ICTR said many years later:

‘The crimes prosecuted by the Nuremberg Tribunal, namely the holocaust of the Jews

3 Onwhich see PayanAkhavan, ‘Enforcement of theGenocide Convention through the Advisory Jurisdiction of the I.C.J.’
(1991) 12 Human Rights Law Journal 285; Nina Jørgensen, ‘State Responsibility and the 1948 Genocide Convention’ in
Guy Goodwin-Gill and Stefan Talmon (eds.), The Reality of International Law: Essays in Honour of Ian Brownlie
(Oxford, 1999) 273; Marko Milanovic, ‘State Responsibility for Genocide’ (2006) 17 EJIL 553.

4 Case concerning Armed Activities on the Territory of the Congo (DRC v. Rwanda) Jurisdiction of the Court and
Admissibility of the Application, Judgment of 3 February 2006, para. 64, ICJ.

5 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide Advisory Opinion (1951) ICJ
Rep 15 at 23.

6 The Convention on the Prevention and Punishment of the Crime of Genocide, adopted by the General Assembly on
9 December 1948.

7 Raphaël Lemkin, ‘Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Government, Proposals for Redress’
(Washington, 1944) 79.

8 The Trial of GermanMajor War Criminals (London, 1946), part I, 22; Indictment presented to the International Military
Tribunal, Cmd 6696, 14. For the development of the concept of genocide in the cases brought under Control Council Law
No. 10, see Matthew Lippman, ‘The Convention On The Prevention And Punishment Of The Crime Of Genocide: Fifty
Years Later’ (1998) 15 Arizona Journal of International and Comparative Law 415.
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or the ‘‘Final Solution’’, were very much constitutive of genocide, but they could not

be defined as such because the crime of genocide was not defined until later’.9

It was not until the adoption of General Assembly resolution 96(1) of 11 December

1946 that genocide was recognized explicitly as a separate international crime. The
Genocide Convention, drafted largely by the Sixth Committee of the UN General
Assembly, was concluded in 1948 and came into force on 12 January 1951. In the same

year, the ICJ declared that the prohibitions contained in the Convention constituted
customary international law.10

Although Article VI refers to the possibility of an international court being avail-
able to try cases of genocide, it was not until the establishment of the ad hoc Tribunals

in 1993 and 1994 that this became a reality. The first conviction for genocide by an
international court was recorded on 2 September 1998 by the ICTR, of Jean-Paul

Akayesu, a Rwandan mayor. Two days after that, Jean Kambanda, the former Prime
Minister of Rwanda was sentenced to life imprisonment after pleading guilty to
genocide, conspiracy, incitement and complicity in genocide, as well as crimes against

humanity. The first time the ICTY convicted a person of genocide was on 2 August
2001. This was of General Radislav Krštić for his role in the Srebrenica massacre

in 1995.11

10.1.3 Relationship to crimes against humanity

Genocide has obvious similarities to crimes against humanity. As mentioned in
section 10.1.2, the Nuremberg defendants were charged with war crimes and crimes

against humanity for what would now be prosecuted as genocide. The Genocide
Convention makes clear in Article I that genocide can be committed in time of

peace as in war and now that there is no longer a nexus between crimes against
humanity and conflict12 it is even clearer that genocide can be, indeed typically is, a
form of crimes against humanity.13

The chief difference between the two categories of crime is the special intent to
destroy the whole or part of a group that is a necessary element of genocide. The

interests protected by the law against genocide are narrower than for crimes against
humanity. Whilst the law against genocide protects the rights of certain groups to

survival, and thus human diversity,14 the similar crime against humanity, persecution
‘against any identifiable group or collectivity on political, racial, national, ethnic,

cultural, religious, gender . . . or other grounds that are universally recognised as

9 Kambanda ICTR T. Ch. I 4.9.1998 para. 16.
10 Reservations to the Convention on the Prevention and Punishment of the Crime of GenocideAdvisory Opinion (1951) ICJ

Rep 15 at 23.
11 The conviction was later changed to one of aiding and abetting genocide.
12 See section 11.2.1. 13 Kayishema ICTR T.Ch. 21.5.1999 para. 89 and Schabas, Genocide, 11.
14 ‘Those who devise and implement genocide seek to deprive humanity of the manifold richness its nationalities, races,

ethnicities and religions provide.’ Krštić ICTY A. Ch. 19.4.2004 para. 36.
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impermissible under international law . . .’ concentrates more on protecting groups

from discrimination than elimination.
Unlike crimes against humanity, genocide does not explicitly include any objective

requirement of scale. The threshold for a crime against humanity is its connection to a
widespread or systematic attack directed against a civilian population, and for a war
crime, its commission during an armed conflict. The required elements for the latter

two crimes therefore include an objectively existing situation of scale and gravity in
which civilians are at risk. In contrast, the gravity of genocide is primarily marked not

by an objective circumstantial element but by the subjective mens rea, the intent to
destroy a national, ethnic, racial or religious group as such.

10.1.4 The nature of genocide

This last aspect raises the question of whether it is ‘genocide’ where an isolated

individual acts with the intent to destroy a group in the absence of any wider plan
or context of similar acts. In Jelisić, an ICTY Trial Chamber stated that killings

committed by a single perpetrator are enough ‘to establish the material element of the
crime of genocide and it is a priori possible to conceive that the accused harboured
the plan to exterminate an entire group without this intent having been supported by

any organisation in which other individuals participated’. The Chamber ‘did not
discount the possibility of a lone individual seeking to destroy a group as such’.15

Such a view is not supported consistently in the case law, or in the academic
writing.16 William Schabas, for example, described the possibility as ‘little more

than a sophomoric hypothèse d’école’.17 To include in the scope of genocide an
isolated crime, committed in the absence of any attack or genocidal context, even if

legally possible, risks overly expanding the concept of genocide, and effacing the
profound stigma and mobilizing power of the term. As the ICTY prosecution has
warned:

in the interests of international justice, genocide should not be diluted or belittled by too broad

an interpretation. Indeed, it should be reserved only for acts of exceptional gravity and

magnitude which shock the conscience of humankind and which, therefore, justify the appella-

tion of genocide as the ‘ultimate crime’.18

15 Jelisić ICTY T. Ch. 14.12.1999 para. 400.
16 Even in Jelisić the Trial Chamber went on to say, at para 78: ‘. . . the Trial Chamber will have to verify that there was both

an intentional attack against a group and an intention on the part of the accused to participate in or carry out this
attack’. And see Kayishema ICTR T. Ch. II 21.5.1999 paras. 94, 276; Schabas, Genocide, 207–9. On both sides of the
academic debate, see William Schabas, ‘The Jelesic Case and the Mens Rea of the Crime of Genocide’ (2001) 14 LJIL
125; Otto Triffterer, ‘Genocide, Its Particular Intent to Destroy in Whole or in Part the Group as Such’ (2001) 14 LJIL
399; J. Quigley: The Genocide Convention: An International Law Analysis (Aldershot, 2006) 164–70.

17 William Schabas, ‘Darfur and the ‘‘Odious Scourge’’: The Commission of Inquiry’s Findings on Genocide’ (2005) 18
LJIL 871 at 877.

18 Karadžić and Mladić ICTY T.Ch. (transcript of hearing) 27.6.1996 at 15–16.
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It is ordinarily assumed therefore that several protagonists are involved in the crime

of genocide.19 Although it is not a formal element of the crime that there be a
genocidal plan,20 the Tribunals have noted that it would be difficult to commit

genocide without one.21

But how is this collective nature of the crime to be reflected in the elements of the
offence when a court is assessing the guilt or innocence of one individual accused? The

issue may be addressed either in the context of the material elements of the crime or as
a requirement of the mental element.22 The first approach is that taken by the

Elements of Crimes adopted for the ICC, which add a ‘contextual element’ to the
actus reus, requiring that the conduct for which the defendant is on trial takes place in

the context of ‘a manifest pattern of similar conduct’ or is of itself able to destroy the
group or part of it. This element does not entirely exclude the possibility of a ‘lone

génocidaire’; it is discussed in more detail at section 10.3.2. The alternative approach,
in the context of the special intent requirement, is that there must be an organized and
widespread plan to exterminate a group and the perpetrator must act with knowledge

that the commission of the individual act would, or would be likely to, further the
implementation of the plan.23 This approach is discussed at section 10.4.4.

10.2 The protected groups

Not all groups of people are protected by the Genocide Convention. The Convention

lists only ‘national, ethnical, racial and religious’ groups, and the list is a closed one.
During the negotiation of the Convention attempts were made to include others, such

as social and political groups, but these failed.24 Ever since the conclusion of the
Convention there have been criticisms of its narrow focus and proposals have been

made to expand it, but these have all been unsuccessful.25 It has also been suggested
that other groups come within the scope of genocide by virtue of customary inter-
national law26 or that the existing terms should be expansively interpreted so as to

include other groups within the definition. The highest-profile example of this was
by the ICTR Trial Chamber sitting in theAkayesu case. On the basis of a (mis)reading

of the travaux préparatoires the Chamber determined that the drafters of the
Convention intended to protect any stable and permanent group, rather than simply

19 Krštić ICTY T. Ch. I 2.8.2001 para. 549. 20 Jelisić ICTY A. Ch. 5.7.2001 para. 48.
21 Kayishema ICTR T. Ch. II 21.5.1999 para. 94; Jelisić ICTY T. Ch. 14.12.1999 para. 101.
22 Schabas, ‘The Jelisić Case’, 133–8.
23 See John R.W.D. Jones, ‘Whose Intent is it Anyway?’ in Lal Chand Vohrah et al. (eds.), Man’s Inhumanity to Man:

Essays in Honour of Antonio Cassese (The Hague, 2003), 467.
24 UN GAOR, 3rd session, 6th Committee, p. 664; see Schabas, Genocide, 130–50.
25 For attempts made during the ICC negotiations, see Report of the Ad Hoc Committee on the Establishment of an

International Criminal Court, UN GAOR 50th Sess, Supp. No. 22, A/50/22 (1995) paras. 60–1 and Report of the
Preparatory Committee on the Establishment of an International Criminal Court, Vol. I, UN GAOR, 51st Sess., Supp
No. 22, A/51/22 (1996) paras. 59–60.

26 Beth Van Schaack, ‘The Crime of Political Genocide: Repairing the Genocide Convention’s Blind Spot’ (1997) 106Yale
Law Journal 2259.
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the groups specifically mentioned.27 While stability and permanence were certainly

used as criteria by some delegates in the Sixth Committee to argue for or against the
inclusion of a particular group in the drafting of the Convention, there is no evidence

at all that that was adopted as an open-ended description of protected groups. All the
evidence is that the enumerated list of groups was intended to be exhaustive.

The view that any ‘stable and permanent group’ is included within the Convention’s

protected groups was however followed by the Commission of Inquiry established by
the Security Council to investigate violations of international humanitarian law and

human rights in Darfur.28 The Commission found indeed that this expansive inter-
pretation has ‘become part and parcel of international customary law’.29 But the

Commission’s finding in this regard, which indicates that the Convention list of
groups is not exhaustive, is not supported by case law other than Akayesu nor by

State practice and opinio juris, and cannot be seen as reflective of current law. No other
Trial Chamber of the two ad hoc Tribunals has followed the Akayesu approach, and
the Appeals Chamber has consistently, albeit quietly, kept to the view that the four

groups are the exclusive focus of the Genocide Convention.30

There are national jurisdictions that have adopted wider formulations of the

protected groups in their domestic law.31 At the domestic level, States are entitled to
use broader definitions but other States are not required to accept those definitions.32

It has been rightly said that it is precisely because of the rigours of the definition, and
because of its focus on crimes aimed at the eradication of particular groups, that

genocide is especially stigmatized.33

10.2.1 National, racial, ethnical and religious groups

Given that these four groups are the exclusive beneficiaries of the protection of the
Genocide Convention, it is unfortunate that there is no internationally recognized
definition of any of the terms it uses. It is difficult to attribute a distinct meaning to

each, since they overlap considerably.34 Indeed, attempts to do so risk missing the
wood for the trees. The ICTR Trial Chamber in Akayesu sought to give each term its

own definition but in so doing ran into difficulties in assessing whether the Tutsi

27 Akayesu ICTR T. Ch. I 2.9.1998 para. 516. For critique see Schabas, Genocide, 130–3. In support see Diane Marie
Amann, ‘International decisions: Prosecutor v Akayesu’ (1999) 93 AJIL 195.

28 Res. 1564 (2004) of 18.9.2004.
29 Report of the International Commission of Inquiry on violations of international humanitarian law and human rights

law in Darfur UN Doc.S/2005/60 para. 501.
30 Krštić ICTY A. Ch. 19.4.2004 paras. 6–8; see Guglielmo Verdirame, ‘The Genocide Definition in the Jurisprudence of

the ad hoc Tribunals’ (2000) 49 ICLQ 579 at 588–92.
31 For example, see the Spanish Pinochet case, noted at (1999) 93 AJIL 690, especially p. 693.
32 Genocide charges against General Pinochet were not considered in the extradition process in the UK, on the basis that

they relied on an interpretation of genocide broader than that in international law; see David Turns, ‘Pinochet’s Fallout:
Jurisdiction and Immunity for Criminal Violations of International Law’ (2000) 20 Legal Studies 566 at 567–8.

33 Schabas, Genocide, 9.
34 For a powerful argument in favour of identifying separate meanings see Claus Kreß, ‘The Crime of Genocide under

International Law’ (2006) 6 International Criminal Law Review 461.
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were a protected group in the context of the widespread massacres in Rwanda.35

Having defined an ethnic group as ‘a group whose members share a common
language or culture’,36 the evidence before the Chamber made it clear that it was

not thus that the Tutsi were distinguished from the Hutu. The Chamber had to rely
on the fact that Rwandans were required to carry identification cards indicating the
ethnicity of the bearer as Hutu, Tutsi or Twa and that the Tutsi constituted a group

referred to as ‘ethnic’ in official classifications. It was only by virtue of its determi-
nation that any ‘stable and permanent’ group was covered by the Convention, and

therefore by the ICTR Statute, that the Chamber was able to find that the Tutsi were
a protected group.37 As mentioned above, the decision on this point is not legally

defensible. That would not however change the outcome in this case, as the Tutsi
would be considered an ethnic group on the correct interpretation of the

Convention.
The alternative approach, forcefully defended by William Schabas,38 and followed

by theKrštićTrial Chamber, is to recognize that the list is exhaustive but to accept that

the four groups were not given distinct and different meanings in the Convention:

European instruments on human rights use the term ‘national minorities’, while universal

instruments more commonly make reference to ‘ethnic, religious or linguistic minorities’;

the two expressions appear to embrace the same goals. In a study conducted for the

Sub-Commission on Prevention of Discrimination and Protection of Minorities in 1979,

F. Capotorti commented that ‘the Sub-Commission on Prevention of Discrimination and

Protection of Minorities decided, in 1950, to replace the word ‘‘racial’’ by the word ‘‘ethnic’’ in

all references tominority groups described by their ethnic origin’. The International Convention

on the Elimination of All Forms of Racial Discrimination defines racial discrimination as ‘any

distinction, exclusion, restriction or preference based on race, colour, descent, or national or

ethnic origin’. The preparatory work on the Genocide Convention also reflects that the term

‘ethnical’ was added at a later stage in order to better define the type of groups protected by the

Convention and ensure that the term ‘national’ would not be understood as encompassing

purely political groups.

The preparatory work of the Convention shows that setting out such a list was designed more

to describe a single phenomenon, roughly corresponding to what was recognised, before the

second word war, as ‘national minorities’, rather than to refer to several distinct prototypes of

human groups. To attempt to differentiate each of the named groups on the basis of scientifi-

cally objective criteria would thus be inconsistent with the object and purpose of the

Convention.39

35 For critique of the Chamber’s reasoning, see Payam Akhavan, ‘The Crime of Genocide in the ICTR Jurisprudence’
(2005) 3 JICJ 989.

36 Akayesu ICTR T. Ch. I 2.9.1998 paras. 512–15 and see Kayishema ICTR T. Ch. II 21.5.1999 para. 98.
37 Akayesu ICTR T. Ch. I 2.9.1998 para.702. 38 Schabas, Genocide, 109–14.
39 Krštić ICTYT. Ch. I 2.8.2001 paras. 555–6 (footnotes not included); and seeRutaganda ICTRT. Ch. 6.12.1999 para. 56.

See also Fourth Report on the Draft Code of Offences against the Peace and Security of Mankind, by Doudou Thiam,
Special Rapporteur, UN Doc. A/CN.4/398 para. 56.
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Schabas has suggested that the groups also ‘help to define each other, operating

much as four corner posts that delimit an area within which a myriad of groups
covered by the Convention find protection.’40 This ‘four corners’ approach avoids

the difficulties of fitting a group such as the Tutsis precisely into one of the listed
categories, but ensures that it comes within the area of protection that was intended
by the negotiators, while also respecting the negotiators’ intent that the list be a

closed one.

10.2.2 Identification of the group

As is clear from the wording of the different parts of the actus reus of the offence, the
acts must be directed at members of the group. However, determination of member-

ship of groups is not a simple matter; it is certainly more difficult than the drafters of
the Convention, working against the presuppositions (and perhaps prejudices) of their

era, thought. There are genuine difficulties in deciding if a person is a member of the
group, and the difficult question of who ought to be able to make that determination

arises.41 A subjective approach has its attractions: that is, taking the fact that a
perpetrator considers the victims to be members of a group he or she is targeting as
the criterion for the identification of members of the group. The most significant

factor in a particular case may be that the perpetrators have the specific intent to
destroy a group identified by themselves. As was said in the Bagilishema case:

A group may not have precisely defined boundaries and there may be occasions when it is

difficult to give a definitive answer as to whether or not a victim was a member of a protected

group.Moreover, the perpetrators of genocide may characterize the targeted group in ways that

do not fully correspond to conceptions of the group shared generally, or by other segments of

society. In such a case, the Chamber is of the opinion that, on the evidence, if a victim was

perceived by a perpetrator as belonging to a protected group, the victim should be considered by

the Chamber as a member of the protected group, for the purposes of genocide.42

It is by no means clear that groups intended to be protected by the Genocide
Convention always have an objective existence in the manner which the drafters

thought. Groups are often social constructs, rather than scientific facts. This problem
was discussed by the Darfur Commission, owing to the fact that, although the US had
described the crimes committed in Darfur as ‘genocide’,43 on close analysis, the

question of group existence in Darfur was complicated. The Commission found that
the people who had been the object of attack did not appear to make up ethnic groups

distinct from those to which their attackers belonged. They had the same religion, and

40 Schabas, Genocide, 111.
41 In the human rights context, see the decision of the Human Rights Committee in Lovelace v. Canada Human Rights

Committee (22/47).
42 Bagilishema ICTR T. Ch. I 7.6.2001 para. 65.
43 House Concurrent Resolution 467, Senate Concurrent Resolution 133, 22.7.2004.
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the same language, though the ‘Africans’ spoke their own dialect in addition to

Arabic, while the ‘Arabs’ spoke only Arabic. Years of inter-marriage and coexistence
had blurred the distinction between the groups. The sedentary or nomadic character

of the groups appeared to constitute one of the main distinctions between them.44

Thus the Commission relied upon a partially subjective concept of groups:

Those tribes in Darfur who support rebels have increasingly come to be identified as ‘African’

and those supporting the government as the ‘Arabs’ . . . The Arab-African divide has also been

fanned by the growing insistence on such divide in some circles and in the media. All this has

contributed to the consolidation of the contrast and gradually created a marked polarisation in

the perception and self-perception of the groups concerned. At least those most affected by the

conditions explained above, including those directly affected by the conflict, have come to

perceive themselves as either ‘African’ or ‘Arab’.45

Although reliance on a purely subjective approach might seem uncomfortable, it may

be that with racism there is not always an objective basis: it may be based on imagined
distinctions rather than genuine ones.46

While the Tribunals have in some cases appeared to use an entirely subjective
approach,47 the better view is that the group must have some form of objective

existence in the first place; otherwise the Convention could be used to protect entirely
fictitious national, ethnic, racial or religious groups. It now seems settled that the
identification of members of the group cannot be solely subjective. To overcome the

problems of purely objective and purely subjective approaches, the Tribunals have
adopted an approach that blends the two, but with sensitivity to the fact that the idea

of a separate group may not have a basis in objective fact, but can be a set of reified
beliefs about difference. Thus, whether a group is a protected one should be ‘assessed

on a case-by-case basis by reference to the objective particulars of a given social or
historical context, and by the subjective perceptions of the perpetrators’.48

In addition, it is now well-established that, notwithstanding some case law to the
contrary,49 a group cannot be defined ‘negatively’, i.e. by identifying persons not
sharing the group characteristics of the perpetrators, for example, ‘non-Serbs’.50 It is

also the case that where a person has a mixed identity, if they are targeted on the basis
of membership of the protected group, the person so targeting them may be guilty

of genocide. Thus in the Ndindabahizi case, the ICTR accepted that a half-Belgian,
half-Rwandanman, whowas targeted as a Tutsi in theRwandan genocide, was a Tutsi

for the purpose of convicting the defendant of genocide.51

44 Report, UN Doc. S/2005/60 para. 508.
45 Ibid., para. 510. 46 See Schabas, ‘Darfur and the ‘‘Odious Scourge’’ ’, 879.
47 Kayishema ICTR T. Ch. II 21.5.1999 para. 98; Jelisić ICTY T. Ch. 14.12.1999 paras. 69–72.
48 Semanza ICTR T Ch. 15.5. 2003 para. 317.
49 Jelisić ICTY T. Ch. 14.12.1999 paras. 70, 71; and see Judge Shahabudeen’s powerful dissent in Stakić ICTY A.

Ch. 22.3.2006 paras. 8–18.
50 Stakić ICTY T. Ch. II 31.7.2003 para. 512; A. Ch. 22.3.2006 para. 19.
51 Ndindabahizi, ICTR T. Ch. 15.7.2004, paras. 467–9.
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10.3 Material elements

10.3.1 The prohibited acts

Not every act committed with the intention to destroy, in whole or in part, a protected
group will lead to a conviction for genocide. Only those which are mentioned in

Article II of the Genocide Convention may form the actus reus of genocide.
Although all of the underlying crimes are defined by reference to victims in the plural,

the ICC elements state that even one victim suffices, if the relevant act is committed
with the necessary intent. This is a controversial conclusion in relation to subpara-

graph (c) of Article II, which refers to inflicting conditions of life on the ‘group’.

Killing

Article II(a) covers what is the paradigmatic conduct that amounts to genocide: killing
members of the group. However, there are certain interpretative problems which have
had to be resolved. The English term ‘killing’ (which the ICC Elements of Crimes state

is interchangeable with ‘caused death’) is neutral as to whether the killing is inten-
tional, or whether reckless (or perhaps even negligent) causing of death suffices. The

term used in the French version of the Genocide Convention, ‘meurtre’, is more
precise. In Kayishema, the Appeal Chamber confirmed the Trial Chamber’s view

that there is virtually no difference between the terms in the English and French
versions in the context of genocidal intent.52 The act must be intentional but not

necessarily premeditated.53 Owing to the operation of Article 30 of the Rome
Statute, genocidal killings must be intentional in proceedings before the ICC. If

there is doubt about the intention to kill, rather than the intention to cause serious
harm, it is of course possible to charge the defendant pursuant to Article II(b) of the
Convention for the conduct that led to the death.

Causing serious bodily or mental harm to members of the group

In spite of the popular understanding of genocide as being confined to conduct

causing death, the drafters of the Genocide Convention were not so limited in their
understanding of the crime. Article II(b) of the Convention also criminalizes the

causing of serious bodily or mental harm to victims. In the Eichmann case, the
District Court of Jerusalem said that serious bodily and mental harm could be caused

‘by the enslavement, starvation, deportation and persecution of people . . . and by their
detention in ghettos, transit camps and concentration camps in conditions which were
designed to cause their degradation, deprivation of their rights as human beings and to

suppress them and cause them inhumane suffering and torture’.54 The ICTR in the
Akayesu case broke new ground in deciding that acts of sexual violence and rape can

52 Kayishema ICTR A. Ch. 1.6.2001 para. 151; for a critique see David Nersessian, ‘The Contours of Genocidal Intent:
Troubling Jurisprudence from the International Criminal Tribunals’ (2002) 37 Texas International Law Journal 231.

53 See, e.g. Stakić ICTY T. Ch. II 31.7.2003 para. 515. 54 A-G of Israel v. Eichmann (1968) 36 ILR 5 (DC) 340.
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constitute genocide; sexual violence was found to be an integral part of the process of

destruction in the Rwanda genocide.55 The ICC Elements follow this approach.56

It is perhaps surprising to see seriousmental harm as a genocidal act. The reason for

its inclusion was Chinese insistence that policies of deliberate creation of drug addic-
tion such as those of Japan in occupied China could be prosecuted as genocide.57

Owing to its concerns about the possible breadth of this aspect of genocide, the US

entered an ‘understanding’ to the Convention on ratifying, which stated that the term
‘means permanent impairment of mental faculties through drugs, torture or similar

techniques’. Serious mental harm does mean more than minor or temporary impair-
ment ofmental faculties,58 but neithermental nor physical harm need be permanent or

irremediable.59 Obviously, as the term ‘serious’ is one which involves a value judg-
ment, there will be differing views on what treatment is included. In Kayishema, it was

decided that decisions on what is meant by serious bodily or mental harm should be
made on a case-by-case basis.60

Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part

This category of prohibited acts comprises methods of destruction whereby the

perpetrator does not immediately kill the members of the group, but which seek to
bring about their physical destruction in the end.61 The ICC Elements of Crimes

interpret the term ‘conditions of life’ as including but ‘not necessarily restricted to,
deliberate deprivation of resources indispensable for survival, such as food or medical

services, or systematic expulsion from homes’.62 Unlike the two previous categories,
this is not a result-based form of the crime63 but it requires that the conditions are

‘calculated’ to achieve the result.64

The question of the forced migration of people, commonly known by the ugly
neologism ‘ethnic cleansing’, has been considered under the head of deliberate inflic-

tion of conditions of life. This practice, when committed by the Serbs to eliminate the
Muslim presence in large parts of Bosnia-Herzogovina, was regarded by ad hoc Judge

Lauterpacht in the ICJ provisional measures ruling of 13 September 1993 as consti-
tuting genocide.65 Ethnic cleansing has also been considered genocide by the ICTY in

the decision confirming the second indictment in Karadžić and Mladić.66 As seen

55 Akayesu ICTR T. Ch. I 2.9.1998 para. 731. 56 ICC EOC, Art. 6(b), n. 3. 57 Schabas, Genocide, 159–60.
58 Semanza ICTR T. Ch. 15.5.2003 para. 321.
59 Akayesu ICTR T. Ch. I 2.9.1998 para. 502. The Kayishema Trial Chamber gave perhaps a narrower interpretation as

‘harm that seriously injures the health, causes disfigurement or causes any serious injury to the external, internal organs
or senses’; Kayishema ICTR T. Ch. II 21.5.1999 para. 109.

60 Ibid., para. 110. 61 Akayesu ICTR T. Ch. I 2.9.1998 para. 505.
62 ICC EOC, Art. 6(c) n. 4. 63 See e.g. Stakić ICTY T. Ch. II 31.7.2003 para. 517.
64 As pointed out in Kreß, ‘The Crime of Genocide’, 481–3, ‘calculated’ and ‘physical destruction’ are difficult concepts.
65 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.

Yugoslavia (Serbia and Montenegro)) [1993] ICJ Rep. 325 at 431–2.
66 Review of the Indictments pursuant to Rule 61 of the Rules of Procedure and Evidence ICTY T. Ch. I 11.7.1996

para. 94.
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above, the ICC elements give ‘systematic expulsion from homes’ as one of the illustra-

tions of this category of prohibited act.
But ethnic cleansing does not necessarily constitute genocide. In the case of

Eichmann the District Court of Jerusalem found that, before 1941, Nazi persecution
of the Jews was aimed at persuading them to leave Germany. Only later did the policy
develop into one for their destruction. Since the court doubted that there was a specific

intent to exterminate before 1941, Eichmann was acquitted of genocide for acts before
that date.67

Eichmann is authority for the proposition that if and in so far as the objective of a
forced migration is ‘only’ to remove a group or part of it from a territory, it differs

from that of genocide. In Br!danin for example, the Trial Chamber found a ‘consistent,
coherent and criminal strategy of cleansing the Bosnian Krajina’ but determined that

the crimes had been committed with ‘the sole purpose of driving people away’.68 There
was no evidence that they had been committed with the intent required for genocide.69

The fact of forced migration alone is not enough for a court to deduce the special

intent of destruction of the group.

Imposing measures intended to prevent births within the group

This provision (Article II(d) of the Genocide Convention) was inspired by the Nazis’
practice of forced sterilization before and during the SecondWorldWar. Examples of

these measures given by the ICTR Trial Chamber in Akayesu are sexual mutilation,
sterilization, forced birth control, separation of the sexes and prohibition of mar-

riages.70 The Trial Chamber added:

In patriarchal societies, where membership of a group is determined by the identity of

the father, an example of a measure intended to prevent births within a group is the case

where, during rape, a woman of the said group is deliberately impregnated by a man of

another group, with the intent to have her give birth to a child who will consequently not

belong to its mother’s group. Furthermore, the Chamber notes that measures intended to

prevent births within the groupmay be physical, but can also bemental. For instance, rape can

be a measure intended to prevent births when the person raped subsequently refuses to

procreate, in the same way that members can be led, through threats or trauma, not to

procreate.71

While this may stray into the separate crime of forced impregnation, it is not over-
broad, given that both genocidal intent, and the intent to prevent births within the

group must also be proved.

67 A-G of Israel v. Eichmann (1968) 36 ILR 5 (DC). See Schabas, Genocide, 875.
68 Br!danin ICTY T. Ch. II 1.9.2004 at para. 118.
69 Ibid., at para. 989. See also Stakić ICTY T. Ch. II 31.7.2003 paras. 519, 557; Stakić ICTY A. Ch. 22.3.2006 paras. 46–8.
70 Akayesu ICTR T. Ch. I 2.9.1998 para. 507. 71 Ibid., paras. 507–8.
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Forcibly transferring children of the group to another group

This is the form of genocide which has received the least judicial consideration.72

Probably the most authoritative interpretative source on the point is to be found in the

ICC Elements of Crimes, defining children as being those below 18 and noting that
‘[t]he term ‘‘forcibly’’ is not restricted to physical force, but may include threat of force
or coercion, such as that caused by fear of violence, duress, detention, psychological

oppression or abuse of power, against such person or persons or another person, or by
taking advantage of a coercive environment’.

The provision (Article II(e)) was included in the Genocide Convention as a com-
promise for the exclusion of cultural genocide. In 1997, the Australian Human Rights

and Equal Opportunities Commission controversially decided that the forcible trans-
fer of Aboriginal children to non-indigenous institutions and families constituted

genocide.73 The wording of the Commission’s findings indicated however that it was
‘cultural genocide’ that was in mind, since the objective of the transfers was to
assimilate the children into non-Aboriginal society. Cultural genocide is not within

the scope of the Convention,74 nor in customary law,75 although this particular form
of genocide is close to accepting such a concept.76

10.3.2 The ‘contextual element’

The ICC Elements have an additional material element, which has no reflection in the

Convention itself and was introduced to avoid the view expressed in the Jelisić case
that genocide could be committed by a single individual.77 In relation to each pro-

hibited act the element requires that:

[t]he conduct took place in the context of a manifest pattern of similar conduct directed against

that group or was conduct that could itself effect such destruction.78

The first branch of this element reflects the more likely situation, where the individual
accused is acting within a broader context in which others are also committing acts of

genocide against the targeted group. The adjective ‘manifest’, included at the insis-
tence of the US, means that the pattern must be a clear one and not one of a few
isolated crimes occurring over a period of years.79 The second branch applies where

the conduct in question ‘could itself effect such destruction’. Although by far the less
likely, this could occur where a group is particularly small or where the accused has

access to powerful means of destruction (such as the use of a nuclear or biological

72 Although see Akayesu ICTR T. Ch. I 2.9.1998 para. 509.
73 Cited in Schabas, Genocide, 178. 74 See section 10.4.1.
75 Krštić ICTY T. Ch. I 2.8.2001 para. 580, Krštić ICTY A. Ch. 19.4.2004 para. 25.
76 Schabas, Genocide, 175. 77 See section 10.1.4.
78 See Valerie Oosterveld and Charles Garraway, ‘The Elements of Genocide’ in Roy Lee et al. (eds.), The International

Criminal Court: Elements of Crimes and Rules of Procedure and Evidence (New York, 2001) 41 at 44, 45.
79 Ibid., at 47.
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weapon) with genocidal intent. In such a case there is no need for a pattern of similar

conduct, since the accused is in a position to pose a real threat to a protected group.
The provision would be relevant for prosecutions of ringleaders and instigators. It

would also capture those who had the means to destroy a group but for whatever
reason managed to cause only a single death or a few deaths, such that there would be
no objective ‘pattern’.80

The Elements of Crime are equivocal on the mental element attaching to this
element:

Notwithstanding the normal requirement for a mental element provided for in article 30, and

recognizing that knowledge of the circumstances will usually be addressed in proving genocidal

intent, the appropriate requirement, if any, for amental element regarding this circumstance will

need to be decided by the Court on a case-by-case basis.81

The pedigree of the ‘contextual element’ is not well-founded, being based very loosely
on two passages in the Akayesu trial judgment.82 The Trial Chamber in Krštić

incorporated it, however, requiring that ‘acts of genocide must be committed in the
context of a manifest pattern of similar conduct, or themselves constitute a conduct

that could in itself effect the destruction of the group, in whole or in part’.83 The ICTY
Appeals Chamber was hostile to the Trial Chamber’s view:

The Trial Chamber relied on the definition of genocide in the Elements of Crimes adopted by the

ICC. This definition, stated the Trial Chamber, ‘indicates clearly that genocide requires that

‘‘the conduct took place in the context of a manifest pattern of similar conduct.’’’ The Trial

Chamber’s reliance on the definition of genocide given in the ICC’s Elements of Crimes is

inapposite . . . the requirement that the prohibited conduct be part of a widespread or systematic

attack does not appear in the Genocide Convention and was not mandated by customary

international law. Because the definition adopted by the Elements of Crimes did not reflect

customary law as it existed at the time Krštić committed his crimes, it cannot be used to support

the Trial Chamber’s conclusion.84

The ICC judges will give consideration to the contextual provision in the Elements and
be guided by it,85 unless they are convinced that it is inconsistent with the Statute.86 If

genocide is to be seen as a particularly serious crime, some threshold of objective ‘scale
and gravity’87 must be maintained and the ICC Elements provision offers a formula-

tion which has been accepted and adopted by consensus by the international

80 Wiebke Rückert and Georg Witschel, ‘Genocide and Crimes Against Humanity in the Elements of Crimes’ in
H. Fischer, C. Kreß and S.R. Lüder (eds.), International and National Prosecution of Crimes under International Law
(Berlin, 2000) 66.

81 Para. 3 of introduction to EOC for Art. 6. 82 Akayesu ICTR T. Ch. I 2.9.1998 paras. 520 and 523.
83 Krštić ICTY T. Ch. I 2.8.2001 para. 682. 84 Krštić ICTY A. Ch. 19.4.04 para. 224.
85 ICC Statute Arts. 9(1) and 21(1)(a).
86 ICC Statute, Art. 9(3). See also Herman von Hebel, ‘The Making of the Elements of Crimes’ in Lee, Elements and

Rules, 7–8.
87 Krštić ICTY T. Ch. I 2.8.2001 para. 549.
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community. But after Krštić the Tribunals will not be accepting the provision within

their own jurisprudence.

10.4 Mental elements

The mental elements of genocide comprise both the requisite intention to commit
the underlying prohibited act (such as killing) and the intent special to genocide. It is

the special intent ‘to destroy in whole or in part [a protected group] as such’ that
distinguishes genocide from other crimes.88 But the meaning to be attributed to this

intent requirement is a matter of some difficulty. There are four aspects to be con-
sidered, and they are interconnected. Does every perpetrator have to have a specific

intent to destroy or is it sufficient, either for all, or at least for non-leaders, that they
have knowledge of a collective plan and foresee that their conduct will further it? Is
motive relevant? What is the ‘whole’ or ‘part’ of a group? What is the meaning of

‘destroy’ for the purpose of the special intent? These four issues will be considered in
reverse order.

10.4.1 ‘to destroy’

The destruction specified here is physical or biological, although the means of causing
the destruction of the groupmay be by acts short of causing the death of individuals.89

Other forms of destruction, for example, the social assimilation of a group into

another, or attacks on cultural characteristics which give a group its own identity,
do not constitute genocide if they are not related to physical or biological destruction.

While the preamble to GA resolution 96(1) stated that genocide ‘results in great losses
to humanity in the form of cultural and other contributions represented by these

human groups’, this did not suggest that cultural loss, in the absence of physical
destruction, can amount to genocide. The travaux préparatoires of the Convention

indicate that the inclusion of cultural genocide was hotly debated and eventually
rejected.90

Some national jurisdictions have extended the meaning of genocide to cover other
forms of destruction within their own law.91 But, as the Trial Chamber in Krštić
(which was quoted approvingly on appeal) put it:

despite recent developments, customary international law limits the definition of genocide to

those acts seeking the physical or biological destruction of all or part of the group. An enterprise

attacking only the cultural or sociological characteristics of a human group in order to

88 Kambanda ICTR T. Ch. I 4.9.1998 para. 16; Kayishema ICTR T. Ch. II 21.5.1999 para. 91.
89 Ibid., para. 95. 90 Summarized in Schabas, Genocide, 179–85.
91 See, e.g. the decision of the German Federal Constitutional Court 2BvR 290/99, 12.12.2000 para. III(4)(a)(aa).

Genocide 179

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006
https://www.cambridge.org/core


annihilate these elements which give to that group its own identity distinct from the rest of the

community would not fall under the definition of genocide.92

The Trial Chamber in the later case ofBlagojević appears to have departed from this in

finding that ‘the forcible transfer of individuals could lead to the material destruction
of the group, since the group ceases to exist as a group, or at least as the group was’. It

emphasized ‘that its reasoning and conclusion are not an argument for cultural
genocide, but rather an attempt to clarify the meaning of physical and biological

destruction’93 but this looks like an attempt to square the circle. The issue may be
decided in the ICJ in the Case concerning the Application of the Convention on the

Prevention and Punishment of the Crime of Genocide (Bosnia andHerzegovina v. Serbia
and Montenegro).94

10.4.2 ‘in whole or in part’

This aspect of the intention95 is one which has caused considerable controversy. This is

because the ambit of the protections granted by the prohibition of genocide is quite
heavily dependent on how broadly or narrowly the relevant group is conceptualized,

and what a part of that group is. To take an example from a clear case of genocide –
Rwanda – the Hutu génocidaires did not appear to want to destroy all Tutsis everywhere,

but only in Rwanda.96 The relevant group could be conceived of as Tutsis everywhere, in
which case Rwandan Tutsis were protected only as a ‘part’ of that group. Or it could be

thought that the relevant groupwas theRwandanTutsis. This differencematters, as in the
latter instance, an intention to destroy all the Tutsis in part of Rwanda could fulfil this

aspect of themental element of genocide. In the former, it could not. It is also relevant that
it is not genocide if the intention is to target a part which is less than ‘substantial’.97

The findings in Krštić illustrate the difficulties of determining both the whole and

the substantial part of the group for the purpose of assessing whether the special intent
is present. The Trial Chamber determined that the Bosnian Muslims constituted the

protected group and ‘the Bosnian Muslims of Srebrenica or the Bosnian Muslims of
Eastern Bosnia constitute a part of the protected group’.98 This finding was affirmed

by the Appeal Chamber, which also pointed out that, in determining what a ‘sub-
stantial’ part was, the prominence of the targeted individuals within the group as well

as the number targeted (in absolute and in relative terms) could also be relevant;
hence, both qualitative and quantitative criteria should be considered. ‘If a specific

92 Krštić ICTY T. Ch. I 2.8.2001 para. 580; Krštić ICTY A. Ch. 19.4.2004 para. 25.
93 Blagojević and Jokić ICTY T. Ch. 17.1.2005 para. 666.
94 Proceedings instituted 20.3.1993 (judgment not yet issued).
95 It is worth emphasizing that this part of the offence is a part of the mental element, not the material elements of

genocide – it is not necessary to establish whether all or part of a group was actually destroyed to prove genocide.
96 Krštić ICTY A. Ch. 19.4.2004 para. 13.
97 Kayishema ICTR T. Ch. II 21.5.1999 para. 96; Bagilishema ICTR T. Ch. I 7.6.2001 para. 64; Semanza ICTR T.

Ch. 15.5.2003 para. 316.
98 Krštić ICTY T. Ch. I 2.8.2001 para. 560.
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part of the group is emblematic of the overall group, or is essential to its survival, that

may support a finding that the part qualifies as substantial.’99 Here the fate of the
Srebenica Muslims was emblematic of that of all Bosnian Muslims.

The decision has been criticized as having set too low a threshold for the scale of
genocide.100 The killings were of 7,000–8,000 men, and it therefore appeared that the
people targeted formed a part of a part of a group. However the Chamber also took

into account the fact that women and children were transferred from the area, to argue
that the ‘part’ of the group was the Bosnian Muslims of Srebrenica.The prosecution

had urged the ICTY to take the view that the BosnianMuslims of Srebrenica were the
relevant whole group.101 If the Chamber had accepted this, it would have made

proving genocide considerably simpler for the prosecution, as the Bosnian Muslim
men ofmilitary age could have been seen as a substantial part of the group. This would

however have diluted the concept of genocide considerably.

10.4.3 ‘as such’

During the negotiation of the Convention there were those who wanted to include
motive as a necessary element of genocide. Others did not. The compromise which
allowed agreement to be reached was to exclude any explicit reference to motive, but

to include the words ‘as such’.102 While these words are therefore relied upon by some
as evidence for the need for motive103 the travaux préparatoires disclose that that was

not the meaning that all the negotiators attached to the words.
The motive for which a crime is committed, as opposed to the intention with which

it is committed, is ordinarily irrelevant to guilt in criminal law. But the discriminatory
nature of genocide seems to require a motive: the victims are singled out not by reason

of their individual identity but because of their membership of a national, ethnic, racial
or religious group.104 It is not surprising therefore that decisions by the ad hoc
Tribunals have sometimes used the language of motive, referring to the need for the

accused to ‘seek’ or ‘aim at’ the destruction of the group.105 If it is possible to untangle
the sometimes apparently conflicting case law of the Tribunals, it can be said that the

Tribunals do distinguish between motive and genocidal intent;106 personal motivation
(such as a wish to profit financially from the genocide) for the perpetrator’s

99 Krštić ICTY A. Ch. 19.4.2004 para. 12.
100 William Schabas, ‘Was Genocide Committed in Bosnia and Herzegovina? First Judgments of the International

Criminal Tribunal for the Former Yugoslavia’ (2002) 25 Fordham International Law Journal 23 at 45–7: ‘categorising
[the atrocities] as ‘‘genocide’’ seems to distort the definition unreasonably’. And see Katherine Southwick, ‘Srebrenica
As Genocide? The Krštić Decision And The Language Of The Unspeakable’ (2005) 8 Yale Human Rights and
Development Law Journal 188 at 206–11.

101 Krštić ICTY T. Ch. I 2.8.2001 para. 545.
102 The negotiations are well summarized in A. Greenwalt, ‘Rethinking Genocidal Intent: The case for aKnowledge-Based

Interpretation’ (1999) 99 Columbia Law Review 2259 at 2274–9 and Schabas, Genocide, 246–51.
103 See the discussion in Quigley, The Genocide Convention, 120–6.
104 Niyitegeka ICTR A. Ch. 9.7.2004 para. 53; Musema ICTR A. Ch. 16.11.2001 para. 165.
105 See, e.g. Jelisić ICTY A. Ch. 5.7.2001 para. 46; Rutaganda ICTR A. Ch. 26.5.2003 para. 524.
106 Krštić ICTY T. Ch. I 2.8.2001 para. 545; Krštić ICTY A.Ch. 19.4.2004 para. 45; Kayishema and Ruzindana ICTR A.

Ch. 1.6.2001 para. 161; Stakić ICTY A. Ch. 22.3.2006 para. 45; Jelisić ICTY A. Ch. 5.7.2001 para. 49.
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participation in the crime is not relevant, but that having a discriminatory purpose for

the crime is intrinsic to the special intent.107 Further, in cases where a set of facts and
their consequences may have different explanations it may be that a consideration of

motive may be relevant in assessing intent, even though it will not itself be decisive.108

10.4.4 Intent

It is worth noting that, unlike the crime of aggression, genocide is not a crime that may

be committed only by those who lead and plan the campaign of destruction. The rank
and file may also be principal perpetrators of genocide, provided they have the

requisite intent.109 The special intent required for genocide necessitates each indivi-
dual perpetrator, whether leader or foot soldier, having the intention to destroy the

group or part of it when committing any of the prohibited acts.110 It differs from the
‘normal’ intent in criminal law, as exemplified in Article 30 of the ICC Statute. That

Article provides that in relation to conduct, the individual must mean to engage in the
conduct, and in relation to a consequence, the individual must mean to cause that

consequence ‘or is aware that it will occur in the ordinary course of events’. That is a
less stringent requirement than what is now regarded as constituting the special intent
for genocide and, subject to what is said below, the intent requirement of Article 30

will therefore not be applicable in the ICC to genocide cases (but will apply to some
other forms of liability in relation to genocide).111

The findings of the ICTY in the Krštić case and of the Commission of Inquiry on
Darfur provide a useful illustration. The defence in Krštić argued that the purpose of

the killings in Srebenica was not to destroy the group as such; it was to remove a
military threat and this was evidenced by the fact that men of military age had been

targeted. The Trial Chamber held, however, as affirmed by the Appeals Chamber, that
the killings did constitute genocide.112 Its reasoning, which was upheld on appeal,113

deserves setting out in detail:

the Bosnian Serb forces could not have failed to know, by the time they decided to kill all the

men, that this selective destruction of the group would have a lasting impact upon the entire

group. Their death precluded any effective attempt by the Bosnian Muslims to recapture the

territory. Furthermore, the Bosnian Serb forces had to be aware of the catastrophic impact that

the disappearance of two or three generations of men would have on the survival of a

107 Krštić ICTY T. Ch. I 2.8.2001 para. 561; and see Tadić ICTY A. Ch. 15.7.1999 paras 269, 270.
108 See criticism of the Krštić case on the ground that the Trial Chamber did not take any account of motive, in Katherine

Southwick, ‘Srebrenica as Genocide? The Krštić Decision and the Language of the Unspeakable’ (2005) Yale Human
Rights & Development Law Journal 188.

109 Kayishema ICTR A. Ch. 1.6.2001 para. 170.
110 See, e.g. Akayesu ICTR T. Ch. I 2.9.1998 para. 498; Kayishema ICTR T.Ch. II 21.5.1999 para. 91; Musema ICTR T.

Ch. I 27.1.2000 para.164.
111 See section 15.4.
112 General Krštić was himself acquitted of genocide, as lacking the specific intent to destroy, but he was convicted of

aiding and abetting acts of genocide.
113 Krštić ICTY A. Ch. 19.4.2004 paras. 24–38.
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traditionally patriarchal society . . . The Bosnian Serb forces knew by the time they decided to

kill all of the military aged men, that the combination of those killings with the forcible transfer

of the women, children and elderly would inevitably result in the physical disappearance of

the Bosnian Muslim population at Srebrenica. Intent by the Bosnian Serb forces to target

the Bosnian Muslims of Srebrenica as a group is further evidenced by their destroying

homes of Bosnian Muslims in Srebrenica and Potocari and the principal mosque in

Srebrenica soon after the attack. Finally, there is a strong indication of the intent to destroy

the group as such in the concealment of the bodies in mass graves, which were later dug up, the

bodies mutilated and reburied in other mass graves . . . By killing all the military aged men, the

Bosnian Serb forces effectively destroyed the community of the Bosnian Muslims in Srebrenica

and eliminated all likelihood that it could ever re-establish itself on that territory.114

On the other hand, General Krštić himself, the Appeals Chamber decided, did not

have a genocidal intent.

His own particular intent was directed to a forcible displacement. Some other members of the

VRS Main Staff harboured the same intent to carry out forcible displacement, but viewed this

displacement as a step in the accomplishment of their genocidal objective. . . . [A]ll that the

evidence can establish is that Krštić was aware of the intent to commit genocide on the part of

some members of the VRS Main Staff, and with that knowledge, he did nothing to prevent the

use of Drina Corps personnel and resources to facilitate those killings. This knowledge on his

part alone cannot support an inference of genocidal intent. Genocide is one of the worst crimes

known to humankind, and its gravity is reflected in the stringent requirement of specific intent.

Convictions for genocide can be entered only where that intent has been unequivocally estab-

lished. There was a demonstrable failure by the Trial Chamber to supply adequate proof that

Radislav Krštić possessed the genocidal intent. Krštić, therefore, is not guilty of genocide as a

principal perpetrator.115

In the same direction, the Darfur Commission decided that the policy of attacking,

killing and forcibly displacing members of some tribes in Darfur did not show the
special intent of genocide, but rather the intent ‘to drive the victims from their homes,

primarily for purposes of counter-insurgency warfare’.116 The material elements of
genocide – the killing and other prohibited acts, and the existence of a protected
group – were present, but not the special intent and the Commission therefore found

that the Government of Sudan had not pursued a policy of genocide.117

How is the special intent to be proved? Direct evidence of genocidal intent may not

be available. In the absence of such, the Tribunals have been prepared to deduce intent
from circumstantial evidence including the actions and words of the perpetrator. Less

114 Krštić ICTY T. Ch. I 2.8.2001 paras. 595–7.
115 Krštić ICTY A. Ch. 19.4.2004 paras. 133, 134. See also Stakić ICTY A. Ch. 22.3.2006 para. 47: no genocidal intent

existed when the defendant’s ‘intention was only to displace the Bosnian Muslim population and not to destroy it’.
116 Report, UN Doc. S/2005/60 para. 518.
117 This finding is not of course binding on the ICC, which may also have to consider the same facts. For a useful

comment on the Commission’s report see Schabas, ‘Darfur and the ‘‘Odious Scourge’’ ’; see also Kreß, ‘The Crime of
Genocide’.
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reasonably, the ICTR has also stated that intent may be deduced from the behaviour

of others; it may be deduced, the Akayesu Trial Chamber said, from:

the general context of the perpetration of other culpable acts systematically directed against that

same group, whether these acts were committed by the same offender or by others. Other

factors, such as the scale of atrocities committed, their general nature, in a region or a country,

or furthermore, the fact of deliberately and systematically targeting victims on account of their

membership of a particular group, while excluding the members of other groups, can enable the

Chamber to infer the genocidal intent of a particular act.118

This was somewhat tempered by the Appeals Chamber in Stakić, which noted that the

Trial Chamber in that case ‘considered whether the apparent intentions of others . . .
could provide indirect evidence of the Appellant’s own intentions when he agreed with
those others to undertake criminal plans’.119 As the Appeals Chamber also noted, all

the evidence (such as the type of attacks, discriminatory animus, the use of derogatory
slurs, attacks on religious sites and ‘targeting of . . . leaders for death or slander’)120

must be taken together when determining intent since, looking at each piece indivi-
dually rather than cumulatively, as the Trial Chamber did, ‘obscured the proper

inquiry’.121 In spite of this error, however, the Appeals Chamber did not consider
that the prosecution had shown that the Trial Chamber had such evidence before it

that it was obliged to find genocidal intent.122

The interpretation of the special intent element given above has been criticized. It is
said that simple foot soldiers will normally follow orders without necessarily having an

intent to destroy a whole group123 and that it would not be realistic to look for an intent
from one individual to destroy the group through his own conduct. In relation to an

accused who participated in a genocidal campaign, courts may therefore face the
difficult choice between acquittal for lack of evidence of the special intent as normally

defined and ‘squeezing ambiguous fact patterns into the specific intent paradigm’.124

Courts will be tempted to ease the requirements of evidence by drawing wide deductions

from the facts, as indicated above, thus establishing the special intent ‘by the evidentiary
backdoor’.125 These difficulties have led commentators to propose alternative formula-

tions of the intent necessary for genocide. In particular Greenwalt has suggested:

In cases where a perpetrator is otherwise liable for a genocidal act, the requirement of genocidal

intent should be satisfied if the perpetrator acted in furtherance of a campaign targeting

members of a protected group and knew that the goal or manifest effect of the campaign was

the destruction of the group in whole or in part.126

118 Akayesu ICTR T. Ch. I 2.9.1998 para. 523. 119 Stakić ICTY A. Ch. 22.3.2006 para. 40.
120 Ibid., para. 53. 121 Ibid., para. 55. 122 Ibid., para. 56.
123 Harmen van der Wilt, ‘Complicity in Genocide and International v. Domestic Jurisdiction’ (2006) 4 JICJ 242.
124 Alexander Greenwalt, ‘Rethinking Genocidal Intent: The Case for a Knowledge-Based Interpretation’ (1999) 99

Columbia Law Review 2265 at 2281.
125 Claus Kress, ‘The Darfur Report and Genocidal Intent’ (2005) 3 JICJ 565 at 572.
126 Greenwalt, ‘Rethinking Genocidal Intent’, 2288; and see Alicia Gil Gil, Derecho penal internacional. Especial con-

sideración del delito de genocidio (Madrid, 1999); Kress, ‘The Darfur Report’, 577.
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This so-called knowledge-based approach, in distinction to the conventional

purpose-based approach, is closer to that described in Article 30 of the ICC Statute.
Commentators argue that the current purpose-based approach goes beyond what is

envisaged in the Genocide Convention.127 They distinguish between the collective
intent manifested in the overall genocidal plan or campaign, and the individual intent
which, in their view, should involve only knowledge of the plan by the individual

perpetrator together with foresight or recklessness as to the occurrence of the planned
destruction.128

As indicated above129 such an approach would be one way of reflecting the nature
of genocide as a collective crime. It was illustrated in Kayishema where the Trial

Chamber first found that there was a genocidal plan and went on to say:

The killers had the common intent to exterminate the ethnic group and Kayishema was

instrumental in the realisation of that intent.130

InKrštić, however, the Appeals Chamber, while noting that the intent to destroy must
be discernible in the joint participation of the crime itself, held that individual

participators must each have the necessary intent.131 This insistence on the special
intent for each individual perpetrator remains the standard required for the crime of
genocide by the case law and may be seen as correctly reflecting the need to reserve

genocide convictions only for those who have the highest degree of criminal intent. In
practice, however, the approach of the Tribunals to principles of liability which do not

require a special intent, such as aiding and abetting and joint criminal enterprise, has
led to a blurring of the lines.132

10.5 Other acts

The ‘other acts’ of participation in genocide listed in Article III of the Convention,

conspiracy, ‘direct and public incitement’, attempt and complicity, are expressly
incorporated in the Statutes of the ad hoc Tribunals. The ICC, on the other hand,

relies on the general principles of law in Part 3 of its Statute, which apply to all of the
crimes within the jurisdiction of the Court, for all these forms of liability. The exception

is incitement to genocide, for which specific provision was made in Article 25(3)(e) of
the ICC Statute. For the ICC, the omission of conspiracy, due to hesitations of civil

law countries, has left a gap, although the Statute provision on contribution to a
common purpose may largely fill it. Further discussion of these other acts and of
command responsibility in relation to genocide may be found in Chapter 15.

127 Otto Triffterer, ‘Genocide, Its Particular Intent to Destroy in Whole or in Part the Group as Such’ (2001) 14 LJIL 399;
Jones, ‘Whose Intent?’, 478.

128 See Jones, ‘Whose Intent?’; Kress, ‘The Darfur Report’ 576–7. 129 See section 10.1.4.
130 Kayishema ICTR T. Ch. II 21.5.1999 paras. 533, 535.
131 Krštić ICTY A. Ch. 19.4.2004 para. 549. 132 See section 15.4.
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