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Crimes Against Humanity

11.1 Introduction

11.1.1 Overview

Crimes against humanity are as old as humanity itself.1 However, it is only in the last
six decades that the international legal prohibition on crimes against humanity has

emerged, and it is only in the last ten years that the precise contours of the crime have
been clarified.

Whereas genocide and war crimes have been codified in conventions with widely
accepted definitions, crimes against humanity have appeared in a series of instruments
with somewhat inconsistent definitions. The law of crimes against humanity was

initially created to fill certain gaps in the law of war crimes, but many parameters
were left undefined. The recent increase in the application of international criminal

law has produced a fruitful interplay between international instruments, jurisprudence
and commentaries, leading to a more coherent picture of the scope and definition of

crimes against humanity today.
A crime against humanity involves the commission of certain inhumane acts, such

as murder, torture, rape, sexual slavery, persecution and other inhumane acts, in a
certain context: theymust be part of a widespread or systematic attack directed against
a civilian population. It is this context that elevates crimes that might otherwise fall

exclusively under national jurisdiction to crimes of concern to the international
community as a whole. An individual may be liable for crimes against humanity if

he or she commits one or more inhumane acts within that broader context. It is not
required that the individual be a ringleader or architect of the broader campaign.

11.1.2 Historical development

The most significant early reference to ‘crimes against humanity’ as a legal concept
was a joint declaration by France, Great Britain and Russia in 1915. Responding to

1 Jean Graven, ‘Les Crimes Contre l’Humanité’ (1950) 76 Hague Recueil 427 at 433.
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themassacre of Armenians by Turkey, the joint declaration denounced ‘crimes against

humanity and civilization’ and warned of personal accountability.2 After the First
World War, an international war crimes commission recommended the creation of an

international tribunal to try not only war crimes but also ‘violations of the laws of
humanity’. However, the US representative objected to the references to the laws of
humanity on the grounds that these were not yet precise enough for criminal law, and

the concept was not pursued at that time.3

In the wake of the events of the Second World War, the drafters of the Nuremberg

Charter were confronted with the question of how to respond to the Holocaust
and the massive crimes committed by the Nazi regime. The classic definition of

war crimes did not include crimes committed by a government against its own
citizens. The drafters therefore included ‘crimes against humanity’, defined in

Article 6(c) as:

murder, extermination, enslavement, deportation and other inhumane acts committed

against any civilian population, before or during the war, or persecutions on political, racial

or religious grounds in execution of or in connection with any crime within the

jurisdiction of the Tribunal, whether or not in violation of the law of the country where

perpetrated.

Three major features may be noted. First, the reference to ‘any’ civilian population

meant that even crimes committed against a country’s own population were included.
This was a major advancement, given that at that time, prior to the advent of the
human rights movement, international law generally regulated conduct between States

and said little about a government’s treatment of its own citizens. Second, the
requirement of connection to war crimes or the crime of aggression meant in effect

that crimes against humanity could occur only with some ‘nexus’ to armed conflict.4

Third, the reference to ‘population’ was understood to create some requirement of

scale, but the precise threshold was specified neither in the Charter nor in the
Nuremberg Judgment.5

It remains controversial whether the Nuremberg Charter created new law, or
whether it recognized an existing crime.6 Among those concluding that it was a new

crime, many argued that the principle of non-retroactivity had to give way to the
overriding need for accountability for large-scale murder and atrocities recognized as

2 For more information on these historical developments, see United Nations War Crimes Commission, History of the
United Nations War Crimes Commission and the Development of the Laws of War (London, 1948); Roger Clark, ‘Crimes
Against Humanity’, in George Ginsburgs and V.N. Kudriavtsev (eds.), The Nuremberg Trials and International Law
(Dordrecht/Boston/London, 1990); Egon Schwelb, ‘Crimes Against Humanity’ (1946) 23 BYBIL 178.

3 War Crimes Commission, History.
4 The text as originally adopted contained a semi-colon following the word ‘war’, which would give rise to the interpreta-
tion that the connection requirement applied only to persecution. This was promptly amended by the Berlin Protocol of 6
October 1945, which replaced the semi-colon with a comma, thereby supporting the interpretation that the connection
requirement applied to all crimes against humanity. See Clark, ‘Crimes’, 190–2.

5 War Crimes Commission, History, 192–3.
6 See, e.g. M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (2nd edn, The Hague, 1999)
123–76.
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criminal by all nations.7 Perhaps because of this uncertainty in the status of crimes

against humanity, the Nuremberg Judgment tended to blur discussion of crimes
against humanity and war crimes and provided very little guidance on the particular

elements of the crime.8

The Tokyo Charter included a similar definition with some modifications.9 The
Allied Control Council, creating law for occupiedGermany, adopted LawNo. 10 with

a similar definition, except that it added rape, imprisonment and torture to the list of
inhumane acts, and did not require a connection to war crimes or aggression.

The concept of crimes against humanity was promptly endorsed by the UNGeneral
Assembly,10 but in the decades that followed there was only a limited body of national

cases11 as well as a few treaties and instruments recognizing enforced disappearance
and apartheid as crimes against humanity.12 The International Law Commission also

developed several drafts of an international code of crimes.
A major advance occurred when the Security Council created the ICTY and ICTR

in response to mass crimes in the former Yugoslavia and in Rwanda. The statute of

each contained a list of acts based on the Allied Control Council Law No. 10 list. The
ICTY Statute (Article 5) defined the contextual threshold as ‘when committed in

armed conflict, whether international or internal in character, and directed against
any civilian population’. The Tribunal itself, referring to the Report to the Secretary-

General and other authorities, interpreted this threshold as requiring a ‘widespread or
systematic attack’.13 The ICTR Statute (Article 3) defined the context as ‘when

committed as part of a widespread or systematic attack against any civilian population
on national, political, ethnic, racial or religious grounds’. Thus, the definitions are

similar, except that the ICTY Statute requires armed conflict and the ICTR Statute
requires discriminatory grounds.

The ICC Statute contains the same list of acts but adds forced transfer of popu-

lation, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization,

7 Hans Kelsen, ‘Will the Judgment in the Nuremberg Trial Constitute a Precedent in International Law?’ (1947)
1 International Law Quarterly 153 esp. at 165; see also E. Schwelb, ‘Crimes’ Against Humanity’ (1946) 23 BYBIL 178;
and see treatment of the question in R v. Finta [1994] 1 SCR 701; Polyukhovic [1991] HCA 32; (1991) 172 CLR 501 at
661–2, HCA; Eichmann 36 ILR 277 at 283, SC.

8 Nuremberg Judgment, reproduced (1947) 41 AJIL 172 esp. at 248–9.
9 Tokyo Charter, Art. 5(c), included the same definition with the omission of racial and religious persecution, on the
grounds that such crimes had not occurred in that theatre of conflict. The term ‘any civilian population’ was also deleted,
on which basis the prosecution argued that all killing during an aggressive war was murder. Such arguments were
rejected at Nuremberg and Tokyo, as they would undermine the distinction between the law governing justification of
conflict and the conduct of conflict. See ch. 12.

10 UNGA Res. 95(I), UN Doc A/64/Add.1 (1946).
11 Including cases in France, the Netherlands, Israel, Canada and Australia, as discussed at section 11.2.3. See also Joseph

Rikhof, ‘Crimes Against Humanity, Customary International Law and the International Tribunals for Bosnia and
Rwanda’ (1995) 6National Journal of Constitutional Law 231;Matthew Lippman, ‘Crimes Against Humanity’ (1997) 17
Boston College Third World Law Journal 171; Leila Sadat Wexler, ‘The Interpretation of the Nuremberg Principles by
the French Court of Cassation: From Touvier to Barbie and Back Again’ (1994) 32 Columbia Journal of Transnational
Law 289.

12 Examples include the Convention on the Non-Applicability of Statutory Limitations 1968, the Apartheid Convention
1973, the Inter-American Convention on Enforced Disappearance 1994, and the UN Declaration on Enforced
Disappearance 1992.

13 Tadić ICTY T. Ch. II 07.05.1997 para. 644; Tadić ICTY A. Ch. 15.07.1999 para. 248.
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sexual violence, enforced disappearance and the crime of apartheid.14 The ICC Statute

rejects both the armed conflict requirement and the requirement of discriminatory
grounds. The contextual threshold in Article 7 of the ICC Statute is ‘when committed

as part of a widespread or systematic attack directed against any civilian population’.
The ICC Statute includes supplementary definitions in Article 7(2), some of which
have been generally welcomed as helpful clarifications and others of which have been

controversial, as will be discussed further in this chapter.
Additional sources on the definition of crimes against humanity may now be found

in Tribunal jurisprudence, the ICC Elements of Crimes, and instruments of other
tribunals (Sierra Leone, Iraq). Each of these includes a comparable list of acts as well

as the now-standard requirement of widespread or systematic attack directed against
any civilian population.

11.1.3 Relationship to other crimes

War crimes and crimes against humanity can and do frequently overlap. For exam-

ple, a mass killing of civilians during an armed conflict could constitute both types of
crimes. There are however significant differences. First, unlike war crimes, crimes
against humanity may occur even in the absence of armed conflict. Second, crimes

against humanity require a context of widespread or systematic commission, whereas
war crimes do not; a single isolated incident can constitute a war crime. Third, war

crimes law was originally based on reciprocal promises between parties to conflict,
and hence primarily focuses on protecting ‘enemy’ nationals or persons affiliated

with the other party to the conflict. The law of crimes against humanity protects
victims regardless of their nationality or affiliation. Fourth, war crimes law regulates

conduct even on the battlefield and against military objectives,15 whereas the law
of crimes against humanity concerns actions directed primarily against civilian
populations.16

Thus, for war crimes, the international interest arises from the armed conflict; for
crimes against humanity, the international interest arises from the attack on a civilian

population. Cumulatively, the two bodies of law, working together, penalize atrocities
committed during armed conflict or committed on a widespread or systematic basis.

Isolated crimes occurring in the absence of armed conflict continue to be governed by
national criminal law.

Genocide was initially regarded as a particularly odious form of crime against
humanity,17 in that it was a crime against humanity committed with the intent to

destroy, in whole or in part, a national, ethnical, racial or religious group as such. Over
time, however, the definitions of the two crimes have evolved and pose differing
requirements. Therefore it is no longer useful to describe genocide as a subset of

14 See Art. 7 ICC Statute. 15 See ch. 12. 16 See section 11.2.2. 17 UNWar Crimes Commission, History, 196–7.
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crimes against humanity. Nonetheless, almost any conceivable example of genocide

would also satisfy the requirements of crimes against humanity.18

11.2 Common elements (the contextual threshold)

As already noted, a crime against humanity entails the commission of a listed inhu-
mane act, in a certain context: a widespread or systematic attack directed against a
civilian population.

11.2.1 Aspects not required

No nexus to armed conflict

The Nuremberg and Tokyo Charters both required a connection to war crimes or to
aggression, in effect requiring some nexus to armed conflict.19 On the other hand,
Allied Control Council Law No. 10 did not include such a requirement. Subsequent

case law of military tribunals split over whether such a nexus must be read in to the
definition, or was not required. For example, the Flick and Weizsaecker cases

imported the requirement from the Nuremberg Charter, whereas the Ohlendorf and
Altstötter decisions concluded that it was unnecessary.20

Subsequent international conventions – including the Genocide Convention, the
Convention on the Non-applicability of Statutory Limitations to War Crimes and

Crimes Against Humanity 1968, the Apartheid Convention 1973 and the Inter-
American Convention on Enforced Disappearance 1994 – indicated that a nexus to

armed conflict was not required. However, the ICTY Statute, adopted in 1993 by the
Security Council, restricted crimes against humanity to those ‘committed in armed
conflict, whether international or internal in character’ (Article 5). The Security

Council promptly reversed this position in 1994, when it adopted the ICTR Statute
without such a requirement (Article 3). Finally, after extensive debates at the 1998

Rome Conference, agreement was reached on a definition of crimes against humanity
rejecting any such requirement (Article 7).21

Today, it seems well settled that a nexus to armed conflict is not required. The
majority of instruments and precedents oppose such a requirement. The limitation

in the Nuremberg Charter is generally seen as a jurisdictional limitation only,22

and the ICTY Statute definition appears to be the anomaly. Indeed, the jurisprudence
of the ICTY itself concludes that the requirement is a deviation from customary law.23

This view is also supported by national case law, international bodies of experts, and

18 See section 10.1.3. 19 See, e.g. Bassiouni, Crimes, 60–9.
20 United States v. Ohlendorf et al. 4 TWC 411; United States v. Altstötter et al. (the ‘Justice Trial’) VI LRTWC 1; United

States v. Flick IX LRTWC 1; United States v. Weizsäcker, (the ‘Ministries Trial’) 14 TWC 1.
21 Darryl Robinson, ‘Defining Crimes Against Humanity at the Rome Conference’ (1999) 93 AJIL 43.
22 War Crimes Commission,History, 192–3; see also Clark, ‘Crimes’, 196; DianeOrentlicher, ‘SettlingAccounts: TheDuty

to Prosecute Human Rights Violations of a Prior Regime’ (1991) 100 Yale Law Journal 2537 at 2588–90.
23 Tadić ICTY T. Ch. II 07.05.1997 para. 627; Tadić ICTY A. Ch. 15.07.1999 para. 282–8.
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the writings of commentators.24 No requirement of a situation of armed conflict

has appeared in subsequent definitions of crimes against humanity (Sierra Leone,
Iraq).

No requirement of discriminatory animus

The ICTR Statute, Article 3, requires that crimes against humanity be committed on
‘national, ethnic, racial or religious grounds’. Such a requirement was supported by a

few sparse authorities, but did not appear in most precedents.25

Although an early ICTY case reluctantly adopted the ‘discriminatory grounds’

requirement for the purposes of consistency, it explicitly noted that it was not sup-
ported in previous authorities, and the ICTY Appeals Chamber subsequently ruled

that discrimination is not a requirement.26 The ICC Statute, adopted in 1998, rejected
a discrimination requirement. It appears reasonably well settled today that discrimi-

natory animus is not a requirement, and it has not been included in subsequent
instruments (Sierra Leone, Iraq). The ICTR Appeals Chamber has held that the
restriction in the ICTR Statute relates only to the Tribunal, and also that the require-

ment relates to the attack as a whole; thus discriminatory intent of the perpetrator is
not required.27

Thus, apart from the ICTR, it would appear that discriminatory grounds are not
required, with the exception of the crime of persecution, discussed in section 11.3.9.

11.2.2 ‘Any civilian population’

The word ‘any’ highlights the central innovation and raison d’être of crimes against

humanity. The law of crimes against humanity not only protects enemy nationals, it
also covers, for example, crimes by a State against its own subjects.28 The nationality

or affiliation of the victim is irrelevant.
The term ‘civilian population’ connotes crimes directed against civilians rather than

combatants, while the term ‘population’ indicates that ‘a larger body of victims is

visualized’, and that ‘single or isolated acts against individuals’ fall outside the scope
of the concept.29 The reference to population implies ‘crimes of a collective nature’ but

does not require that the entire population be targeted.30

Antonio Cassese has put forward a significant argument that in customary inter-

national law the crime is not restricted to ‘civilian’ populations, relying on certain
Second World War cases that identify crimes against military personnel as crimes

24 Eichmann (1968) 36 ILR 5 at 49, DC;Barbie (1990) 78 ILR 124 at 136, Cour de Cassation; ILCReport 1996, UNDocA/
51/10 (1996) p. 96; Orentlicher, ‘Settling Accounts’ 2588–90; TheodorMeron, ‘International Criminalization of Internal
Atrocities’ (1995) 89 AJIL 554; Beth van Schack, ‘The Definition of Crimes Against Humanity: Resolving the
Incoherence’ (1999) 37 Columbia Journal of Transnational Law 787.

25 Some French cases, including Barbie (1990) 78 ILR 124, Cour de Cassation and Touvier 100 ILR 338, Cour d’Appel,
suggested that a policy of discrimination is required.

26 Tadić ICTY T. Ch. II 07.05.1997 para. 652; Tadić ICTY A. Ch. 15.07.1999 paras. 282–305.
27 Akayesu ICTR T. Ch. I 02.09.1998 paras. 461–9. 28 War Crimes Commission, History, 193.
29 Ibid. 30 Tadić ICTY T. Ch. II 07.05.1997 para. 644; Kunarac, ICTY T. Ch. II 22.2.2001 para. 425.
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against humanity.31 On the one hand, it is important to scrutinize limitations to

determine whether they are arbitrary or rational, and whether they are indeed sup-
ported by customary law. On the other hand, the major precedents – including the

seminal Nuremberg Charter as well as the ICTY, ICTR, ICC and SCSL Statutes and
the great majority of case law – not only include ‘civilian population’ but regard it as a
defining feature of crimes against humanity. It is questionable whether customary law

could have evolved independently in a manner departing from the major precedents.
Moreover, current international law clearly permits widespread and systematic

attacks directed against military targets, in accordance with humanitarian law, even
if it involves killing and injury.

Is it possible to address persecution of military personnel without rejecting the
‘time-honoured’32 hallmark requirement of ‘civilian population’? The answer to this

question would appear to be positive, as the trend in the jurisprudence is to give the
term an expansive interpretation. First, the population need only be ‘predominantly
civilian in nature’; the ‘presence of certain non-civilians in their midst does not change

the character of the population’.33 Second, the term ‘civilian’ has been interpreted
broadly to include all those no longer taking part in hostilities at the time the crimes

were committed. This includes former combatants who had decommissioned, as well
as combatants placed hors de combat by being wounded or detained.34

Examining these cases, it is possible to form a hypothesis that the ‘civilian’ reference
serves a rational purpose, which is simply to exclude military actions against legitimate

military objectives in accordance with international humanitarian law. This would
provide a coherent underlying rationale for the requirement: given that the laws of

war are a special regime in which killing, wounding and destruction can be allowed,
attacks on military targets are more appropriately assessed under that law.

If this hypothesis is correct, the ‘civilian’ requirement can be given a narrow and

functional interpretation: that it serves to exclude attacks directed against military
objectives and personnel in accordance with international humanitarian law. The

jurisprudence seems already to be moving toward this underlying proposition. First,
the interpretations already described seek to extend protection to all but current

combatants.35 Second, Tribunal jurisprudence also requires that the civilian popula-
tion be the ‘primary object’ of the attack.36 This excludes attacks that appear to be

directed primarily at military targets, so that such activities are therefore preserved
to be assessed under the more appropriate lex specialis of the laws of war. Third,

31 Cassese, ‘Crimes Against Humanity’ in Cassese, Commentary, 375; Antonio Cassese, International Criminal Law
(Oxford, 2003) 85–91.

32 Yoram Dinstein, ‘Crimes Against Humanity After Tadić’ (2000) 13 LJIL 273 at 381–2.
33 Tadić ICTY T. Ch. II 07.05.1997 para. 638; see also Kordić ICTY T. Ch. 26.02.2001, para. 180.
34 Tadić ICTYT. Ch. II 07.05.1997 para. 643;Kordić, ICTYT. Ch. 26.02.2001 para. 180. Note that a current member of an

armed force or organization remains a combatant even in moments when he or she is not armed or in combat, and thus
may be lawfully attacked by an enemy party to the conflict. See, e.g. Blaškić ICTY A. Ch. 29.07.2004 para. 114.

35 See also Kai Ambos and Steffen Wirth, ‘The Current Law of Crimes Against Humanity: An Analysis of UNTAET
Regulation 15/2000’ (2002) 13 CLF 1 at 22–6.

36 Kunarac ICTY A. Ch. 12.06.2002 para. 91.
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Tribunal jurisprudence now considers compliance with the laws of war as an indicator

of whether there was an attack against a civilian population.37 Thus, lawful military
action would be excluded, whereas actions targeting civilians would be covered. Even

patterns of indiscriminate or clearly excessive attacks would be covered if they were
found in reality to be attacks primarily directed against a civilian population.

Military personnel, on this interpretation, would therefore not be excluded from

all protection by virtue of wearing a uniform. Military personnel who are victims of
crimes outside the context of battle, such as persecution or political denunciation,

would be covered. Most forms of crime against humanity other than killing, extermi-
nation or wounding (which could be an inhumane act), cannot be committed unless

the victim is first overcome, and hence reduced to protected person status, at which
point they would no longer be military objectives and would fall within the broad

definition of civilian. Killing or wounding of combatants, on the other hand, is lawful.
The suggested interpretation is also consistent with the SecondWorldWar cases, since
the harm befalling the military personnel in those cases was not in the course of lawful

military action.

11.2.3 Widespread or systematic attack

Widespread or systematic

Since the 1990s, the concept of ‘widespread or systematic attack directed against
any civilian population’ has emerged as the accepted formulation, thus contributing

to clarity and consistency in this area of law. Nonetheless, some aspects of the
definition of these terms remain to be resolved.

The widespread or systematic test is disjunctive;38 a prosecutor need only satisfy one
or the other threshold. As discussed below, however, in addition to ‘widespread or

systematic’, there must also be an ‘attack’, and some authorities indicate that an
‘attack directed against a civilian population’ necessarily entails at least some modest

degree of scale and organization. This would mean that, while the rigorous thresholds
of ‘widespread’ or ‘systematic’ are disjunctive, the ‘attack’ requires at least some

minimal aspect of each.
The term ‘widespread’ has been defined in various ways, and generally connotes the

large-scale nature of the attack and the number of victims.39 No numerical limit has

been set; the issue must be decided on the facts. While ‘widespread’ typically refers to

37 Ibid. See also Guénaël Mettraux, ‘Crimes Against Humanity in the Jurisprudence of the International Criminal
Tribunals for the Former Yugoslavia and Rwanda’ (2002) 43 Harvard International Law Journal 237 at 245–50.

38 The French version of the ICTR Statute referred to the requirements conjunctively (généralisée et systématique), but this
was held to be a simple error: Akayesu ICTR T. Ch. I 02.09.1998 para. 579.

39 Tadić ICTY T. Ch. II 07.05.1997 para. 206,Kunarac ICTYT. Ch. II 22.02.2001 para. 428. Definitions vary slightly from
case to case. A rather stringent standard, which is probably excessively high, is set out in Akayesu and other cases:
‘massive, frequent, large scale action, carried out collectively with considerable seriousness and directed against multiple
victims’: Akayesu ICTR T. Ch. I 02.09.1998 para. 580; Musema ICTR T. Ch. I 27.01.2000 para. 204.
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the cumulative effect of numerous inhumane acts, it could also be satisfied by a

singular massive act of extraordinary magnitude.40

The term ‘systematic’ has also been defined in various ways. In Akayesu it was

defined as (1) thoroughly organized, (2) following a regular pattern, (3) on the basis
of a common policy and (4) involving substantial public or private resources.41 In
Blaškić, it was defined as requiring (1) a plan or objective, (2) large-scale or continuous

commission of linked crimes, (3) significant resources, and (4) implication of high-
level authorities.42 It is understandable to pose a significant threshold, especially given

that non-widespread crimes should not lightly be labelled as a crime against humanity,
but these definitions may set the bar too high.43 Other cases referred more simply

to ‘pattern ormethodical plan’, ‘organized nature’ or ‘organized pattern of conduct’.44

Consistent with the ordinary meaning of the term, it may be that the hallmark of

‘systematic’ is the high degree of organization, and that features such as patterns,
continuous commission, use of resources, planning, and political objectives are impor-
tant factors.

Attack

The term ‘attack’ is not used in the same sense as in the law of war crimes. An ‘attack’
need not involve the use of armed force, and can encompass mistreatment of the

civilian population.45 It refers to the broader course of conduct, involving prohibited
acts, of which the acts of the accused form part.46

The ICC Statute and Tribunal jurisprudence indicate there must at least be multiple

acts or multiple victims in order to warrant the label ‘attack directed against a civilian
population’.47 These acts may be all of the same type or of different types, for example

murder, rape and deportation.48 This requirement of ‘multiple acts’ does not mean
that ‘widespread’ is a requirement in all cases. Both termsmeasure scale, but ‘multiple’

is a low threshold and ‘widespread’ is a high threshold.

‘Attack directed’ and the controversy concerning the policy element

Crime, even on a ‘widespread’ basis – for example, a crime wave, or anarchy following
a natural disaster – does not by itself constitute a crime against humanity. The random

acts of individuals are not sufficient; some thread of connection between acts is needed
so that they can accurately be described collectively as an attack directed against a

civilian population. Some authorities seek to make this proposition explicit by

40 Kordić ICTY T. Ch. 26.02.2001 para. 176; Blaškić ICTY T. Ch. I 03.03.2000, para. 206; ILC Draft Code, pp. 94–5.
41 Akayesu ICTR T. Ch. I 02.09.1998 para. 580. 42 Blaškić ICTY T. Ch. 03.03.00 para. 203.
43 See also Ambos and Wirth, ‘The Current Law’ 18–20.
44 Tadić ICTY T Ch. II 07.05.1997 para. 648;Kunarac ICTY T. Ch. II 22.02.2001 para. 429;Ntakirutimana ICTR T. Ch. I

21.02.2003 para. 804.
45 ICC Elements, Crimes Against Humanity Introduction para. 3; Kunarac ICTY A. Ch. 12.06.2002 para. 86; Akayesu

ICTR T. Ch. I 02.09.1998 para. 581.
46 Art. 7(2)(a) of the ICC Statute; Tadić ICTY T. Ch. 07.05.1997 para. 644; Akayesu ICTR T. Ch. I 02.09.1998 para. 205.
47 Art. 7(2)(a) of the ICC Statute; Kunarac ICTY T Ch. II 22.02.2001 para. 415, Krnojelac ICTY T. Ch. II 15.03.2002

para. 54.
48 Kayishema ICTR T. Ch. II 21.5.1999 para. 122.
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indicating that there must be an underlying governmental or organizational policy

that directs, instigates or encourages the crimes. Other authorities reject any require-
ment of plan or policy. It is therefore controversial whether the policy element is a

necessary component of crimes against humanity. Related to this is uncertainty about
what the element means, for example, whether it requires proof of a secret plan, or
may be inferred from circumstances, or even inferred from inaction.

The divide in the authorities

National jurisprudence on crimes against humanity has frequently indicated that

governmental policy was a requirement.49 In the 1990s, the very same authorities
that established the ‘widespread or systematic’ test also coupled this with a require-

ment of policy or of direction, instigation or encouragement by a State or organiza-
tion.50 Early Tribunal cases tended to follow this approach.51

At the Rome Conference, there was strong opposition to an unqualified disjunctive
‘widespread or systematic’ test, on the grounds that it would incorrectly include
widespread but unconnected crimes, such as a crime wave. It was argued in response

that the customary law concept of an ‘attack’ excluded random crimes. Agreement
was reached on the disjunctive ‘widespread or systematic’ test, provided that the

definition of ‘attack’ included this clarification. Article 7(2)(a) therefore defines attack
and includes the policy element, based on contemporary authorities. Delegations were

comforted that the policy element did not negate the disjunctive test, since it was
understood that ‘systematic’ was a high threshold and policy was a low threshold,

which can be inferred from the manner in which the acts occur.52 The definition
followed more recent authorities indicating that the policy need not be that of a

government, but could also be that of an organization.53

Strong concerns were already growing about the policy element, both in Tribunal
jurisprudence and the ICC negotiations. The major concerns were that it imposed a

novel burden, that it would be difficult to prove, and that it contradicted the dis-
junctive test.54 Tribunal cases began to split, with some supporting, then some

49 Examples include:AltstötterVI LRTWC 1;Brandt (The Doctors’ Trial)IV LRTWC 91 (USMilitary Tribunal); Barbie,
Court of Cassation, 6 December 1983, 78 ILR 124 (France); Menten 75 ILR 362–63 (Netherlands); Finta [1994] 1 SCR
701 at 814 (Canada); Polyukhovic 172 CLR 501 (Australia); Pinochet (No. 3), [1999] 2 All ER 97 (United Kingdom)
(Lord Hope, Lord Millet; but see contra Lord Browne-Wilkinson).

50 Commission of Experts (former Yugoslavia), Final Report of the Commission of Experts Established Pursuant to Security
Council Resolution 780 (1992), UN Doc. S/1994/674 at 23; Commission of Experts (Rwanda), Final Report of the
Commission of Experts Established Pursuant to Security Council Resolution 935 (1994), UNDoc. G/SO 214 at para. 135;
ILC, Report on the work of its forty-eighth session (ILC draft Code), UN Doc A/51/10 at 93 and 95–6; and see Final
Report on Systematic Rape, Sexual Slavery and Slavery-like Practices During Armed Conflict, UN Doc. E/CN.4/Sub.2/
1992/13 (1998).

51 Tadić ICTY T. Ch. II 07.05.1997 para. 644; Bagilishema ICTR T. Ch. I 07.06.2001 para. 78.
52 Tadić ICTY T. Ch. II 07.05.1997 paras. 653–5; Robinson, ‘Defining Crimes Against Humanity’ at 50–1; Timothy H. L.

McCormack, ‘Crimes Against Humanity’ in Dominic McGoldrick, Peter Rowe and Eric Donnelly (eds.), The
Permanent International Criminal Court: Legal and Policy Issues (Oxford, 2004) 186–9.

53 Bassiouni, Crimes 243ff.
54 See Margaret McAuliffe de Guzman, ‘The Road From Rome: The Developing Law of Crimes Against Humanity’

(2000) 22Human Rights Quarterly 335; Phyllis Hwang, ‘Defining Crimes Against Humanity in the Rome Statute of the
International Criminal Court’ (1998) 22 Fordham International Law Journal 457.
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declining to take a position, and then some expressing doubt.55 Finally, in Kunarac,

the ICTY Appeals Chamber held, rather succinctly, that ‘nothing in the Statute or in
customary international law . . . required proof of the existence of a plan or policy to

commit these crimes’.56 Whereas decisions on other issues of customary law have
tended to involve an extensive review of precedents, the Appeals Chamber resolved
this major controversy with reasoning appearing only in a single footnote, and

declining to address (or acknowledge) most of the contrary authorities.
Thus, the main indicators of customary law are now divided. On one hand, the ICC

Statute indicates that policy is required. The statute was adopted by a great number of
States purporting to codify existing customary law, and hence it is a strong indicator

of customary law. A similar requirement appears in much national jurisprudence, and
in legislation based on the ICC Statute definitions, which will also shape State

practice. On the other hand, Tribunal jurisprudence, which also purports to reflect
customary law, and which is also a strong indicator, rejects the policy element. In
addition, Article 10 of the ICC Statute indicates that its definitions ‘shall not be

interpreted as limiting or prejudicing in any way existing or developing rules of
international law for purposes other than this Statute’.

In order for international criminal law to become a clear and credible edifice of law,
it will be desirable to resolve such issues in a consistent and coherent manner. How are

these authorities to be interpreted? For jurisdictions applying customary law, which
approach should be followed? For jurisdictions where the policy element is required

(ICC andmany national systems), does the rejection by the ICTY imply that the policy
element must be an onerous element? Is the gulf as great as it seems or can these

authorities be reconciled?

Interpretation of the authorities

Despite the apparent gulf, it remains possible to read the authorities in a harmonized

manner, advancing the consistency of international criminal law. The controversy
over whether the policy element is required may in fact be a product of disagreement

about what the element means.57 If that is the case, then the split authorities seem to
reflect two routes (in form) to the same destination (in substance). On one route, the

term ‘policy’ is rejected, but it is implicit that random criminality of individuals does
not amount to an ‘attack’.58 On the other route, the policy element is a requirement,

but as noted by various commentators, it stands for the very same proposition:59

55 Kupreškić, ICTY, T. Ch. II 14.01.2000 paras. 554–5;Kunarac ICTY, T. Ch. II 22.02,2001 para. 432;Kordić ICTY, T. Ch.
26.02.2001 paras. 181–2; Krnojelac ICTY, T. Ch. II 15.03.2002 para. 58.

56 Kunarac ICTY, A. Ch. 12.06.2002 para. 98. The reasoning of the Chamber appears strikingly similar to that in
Mettraux, ‘Crimes’, 270–82.

57 See, e.g.Mettraux, ‘Crimes’, 275, rejecting some authorities as precedent for a policy element because all theymeant is to
exclude isolated crimes. See also Hwang, ‘Defining Crimes’, 502–3, fearing that ‘policy’ might be misinterpreted as more
stringent than ‘systematic’.

58 Mettraux, ‘Crimes’, 254, 273 and 275.
59 Rodney Dixon, ‘Article 7’ in Triffterer, Observers’ Notes, 43; Dinstein, ‘Crimes’, 389; Simon Chesterman, ‘An Altogether

Different Order: Defining the Elements of Crimes Against Humanity’ (2000) Duke Journal of Comparative &
Inernationational Law 283 at 316.
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indeed, the necessary logical corollary of excluding isolated individual acts is to

require some instigation or encouragement by something other than individuals,
namely a State or organization.

For those jurisdictions that apply a policy element, this harmonization would
require that the policy element be appropriately interpreted as a minimalist threshold
excluding random action, in accordance with the previous jurisprudence.60 First, and

most importantly, the term cannot be understood in its oft-used sense of a formally
adopted position; as noted in jurisprudence, a ‘policy’ need not be formally adopted,

nor expressly declared, nor even stated clearly and precisely.61 Thus, it must be given
an ordinary meaning such as ‘a course of action adopted as advantageous or expe-

dient’.62 Second, the element may be satisfied by inference from the manner in which
the acts occur;63 it is sufficient to show the improbability of random occurrence. It is

not required to show action by a State or organization; case law indicates that the
requirement is satisfied by ‘explicit or implicit approval or endorsement’ or that the
conduct is ‘clearly encouraged’ or ‘clearly fits within’ a general policy.64 Thus, inaction

designed to encourage the crimes would also suffice.65

Conversely, for those jurisdictions that have rejected the term ‘policy’, it remains

essential not to lose sight of the principle that unconnected random acts cannot
constitute an ‘attack’.66 Tribunal jurisprudence may already partially achieve this

result in its requirement to examine the manner in which individuals were ‘targeted’
and the extent to which the civilian population was the ‘primary object’,67 all of which

imply some direction. Tribunal jurisprudence has struck upon the aspect of ‘improb-
ability of random occurrence’, but only in the context of ‘systematic’;68 this aspect

must however apply to all attacks, or else crime waves become included. In the absence
of such clarification, a literal and mechanistic application of Tribunal definitions
would encompass widespread but random crimes of individuals, which reflects either

a failure to describe the crime accurately, or else a loss of the basic conceptual
foundation for crimes against humanity.69

60 McAuliffe de Guzman, ‘Road From Rome’, 374.
61 Tadić ICTY, T. Ch. II 07.05.1997 para. 653; Blaškić ICTY T. Ch. I 03.03.2000 paras. 204–5.
62 Oxford English Dictionary (2nd edn, Oxford, 1989), vol. XII, 27 provides this as the ‘chief living sense’.
63 Tadić ICTY T. Ch. II 07.05.1997 para. 653; Blaškić ICTY T. Ch. I 03.03.2000 para. 204.
64 Kupreškić ICTY T. Ch. II 14.01.2000 paras. 554–5.
65 Commission of Experts (former Yugoslavia), Final Report, 23. The ICC Elements, footnote 6, reaches this result but in a

particularly tortured manner, twice emphasizing a need for action, before acknowledging, in a restrictive manner, the
possibility of passive encouragement. The ICC Elements also add that inaction alone is not enough to infer a policy; this
should not be interpreted as repudiating the previous sentence, but rather as acknowledging that there may be other
reasons for inaction (lack of knowledge of crimes, lack of ability), so policy should not be inferred without considering
alternative explanations.

66 Kunarac ICTY T. Ch. II 22.02.2001 para. 422. 67 See for example, Kunarac ICTY A. Ch. 12.06.2002 paras. 90–2.
68 Kunarac ICTY T. Ch. II 22.02.2001 para. 429, Krnojelac ICTY T. Ch. II 15.03.2002 para. 57.
69 See, e.g. David Luban, ‘A Theory of Crimes Against Humanity’ (2004) 29Yale Law Journal 85; Ambos andWirth, ‘The

Current Law’, 30–1; Bassiouni, Crimes, 245–7; Geoffrey Robertson, Crimes Against Humanity: The Struggle for Global
Justice (London, 1999) 311 and 314.
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11.2.4 The link between the accused and the attack

The rigorous requirements relating to the attack must be distinguished from the
requirements relating to the accused. With respect to the individual accused, what

is required is that the accused committed a prohibited act, that the act objectively
falls within the broader attack, and that the accused was aware of this broader
context.70

Only the attack, not the acts of the individual accused, must be widespread or
systematic.71 A single act by the accused may constitute a crime against humanity if

it forms part of the attack.72 The act of the accused may also in itself constitute the
attack, if it is of great magnitude, for example, the use of a biological weapon against a

civilian population.73

The accused need not be an architect of the attack, need not be involved in the

formation of any policy, and need not be affiliated with any State or organization nor
even share in the ideological goals of the attack.74 For those jurisdictions in which
there is a policy element requirement, or a requirement that the attack be directed,

instigated or actively or passively encouraged by a State or organization, such require-
ment applies to the acts forming the attack in general; it need not be shown that the

acts of the accused were directed, instigated or encouraged.75

The acts of the accused need not be of the same type as other acts committed during

the attack. For example, if a group launches a killing campaign, and a person commits
sexual violence in the execution of that campaign, the person is guilty of the crime

against humanity of sexual violence. It is irrelevant whether the State or organization
encouraged sexual violence, since the necessary contextual element is already satisfied

because of the attack based on killing.76

11.2.5 Mental element

In addition to the requisite mental elements for his or her particular offences, the

accused must also be aware of the ‘broader context in which his actions occur’, namely
the attack directed against a civilian population.77 It is the context of a widespread

or systematic attack against a civilian population that makes an act a crime
against humanity, and hence knowledge of this context is necessary in order to be

70 Tadić ICTYA. Ch. 15.7.1999 para. 271. To determine if an act is ‘part of’ an attack, one may consider its characterstics,
aims, nature or consequence: Semanza ICTR T. Ch 15.05.2003 para. 326. A crime may be committed several months
after, or several kilometres away from, the main attack, and still, if sufficiently connected, be part of the attack:
Krnojelac ICTY T. Ch. II 15.03.2002 para. 127.

71 Kunarac ICTY A. Ch. 12.06.2002, para. 96; Blaškić ICTY A. Ch. 29.07.2004 para. 101.
72 Kunarac ICTY A. Ch. 12.06.2002 para. 96; Blaškić ICTY A. Ch. 29.07.2004 para. 101.
73 Blaškić ICTY T. Ch. I 03.03.2000 para. 206. 74 See the denunciation cases at section 11.2.5.
75 See ICC Statute Art. 7(2)(a), see also Chesterman, ‘Altogether Different Order’, 320. The exception may be the crime of

enforced disappearance, see section 11.3.10.
76 Art. 7(2)(a) of the ICC Statute.
77 Tadić ICTY, A. Ch. 15.07.1999 para. 248; Kupreškić ICTY T. Ch. II 14.01.2000 para. 134.
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culpable for a crime against humanity as opposed to an ordinary crime or a war

crime.78

Tribunal cases indicate that awareness, wilful blindness, or knowingly taking the

risk that one’s act is part of an attack, will suffice.79 It is less clear if the ICC will take a
similar approach, because of the different wording of Article 30 of the ICC Statute
(mental element), but the ICC Elements of Crimes suggest that the mental element

required for ‘contextual elements’ is lower.80 It is not required that the perpetrator had
detailed knowledge of the attack or its characteristics.81 In most conceivable circum-

stances, the existence of a widespread or systematic attack would be notorious and
knowledge could not credibly be denied. Thus, knowledge may be inferred from the

relevant facts and circumstances.82

The perpetrator need not share in the purpose or goals of the overall attack.83 The

mental requirement relates to knowledge of the context, not motive.84 After the
Second World War, several cases dealt with instances where individuals had
denounced others to the Nazi regime, for personal opportunistic reasons. Such

persons were held liable for crimes against humanity, because even though they
acted out of personal motives, their actions were objectively part of the persecutory

system, and they acted with knowledge of the system and the likely consequences.85

11.3 Prohibited acts

11.3.1 The list of prohibited acts

The definition of crime against humanity includes certain prohibited acts when

committed in the necessary context (widespread or systematic attack). The list of
prohibited acts has gradually evolved over the decades.

The first list, appearing in the Nuremberg Charter, comprised murder, extermina-

tion, enslavement, deportation, persecution and other inhumane acts. Shortly there-
after, Control Council Law No. 10 added rape, imprisonment and torture. The ICTY

and ICTR Statutes follow the same expanded list.
In 1998, the ICC Statute added sexual slavery, enforced prostitution, forced preg-

nancy, other sexual violence, enforced disappearance and apartheid. At first glance,

78 Tadić ICTY T. Ch. II 07.05.1997 para. 656; Kupreškić ICTY T. Ch. II 14.01.2000 para. 138; Semanza ICTR T.
Ch. 15.05.2003 para. 332; and see also R. v. Finta [1994] 1 SCR 701 at 819: ‘the mental element of a crime against
humanity must involve an awareness of the facts or circumstances which would bring the acts within the definition of a
crime against humanity’.

79 Tadić ICTY T. Ch. II 07.05.1997 para. 657; Kunarac ICTY A. Ch. 12.06.2002 para. 102; Blaškić ICTY T. Ch. I
03.03.2000 para. 251; Krnojelac ICTY T. Ch. II 15.03.2002 para. 59; see also Finta [1994] 1 SCR 701 at 819.

80 See, e.g. Maria Kelt and Herman von Hebel, ‘General Principles of Criminal Law and the Elements of Crimes’ in Lee,
Elements and Rules, 34–5.

81 ICC Elements, Crimes Against Humanity Introduction, para. 2, states that it is not required that the perpetrator ‘had
knowledge of all characteristics of the attack or the precise details of the plan or policy of the State or organization’; see
also Blaškić ICTY T. Ch. I 03.03.2000 para. 251; Kunarac ICTY A. Ch. 12.06.2002 para. 102.

82 ICC Elements, General Introduction, para. 3. 83 Kunarac ICTY A. Ch. II 22.02.2001, para. 103.
84 Tadić ICTY A. Ch. 15.07.1999 paras. 271–2, overturning a suggestion to the contrary by the Trial Chamber.
85 See cases discussed in Tadić ICTY A. Ch. 15.07.1999 paras. 255–69.
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this may seem to be an expansion on existing customary law. However, the list of

prohibited acts in the previous precedents ended with the residual clause ‘or other
inhumane acts’. If sexual slavery and these other acts were inhumane acts, Article 7

simply codified explicitly what was already contained implicitly in the residual clause.
The view that these acts were already inhumane acts is supported by the following
considerations. First, each of these acts was already recognized as an inhumane act or

crime against humanity in previous international instruments. Second, the agreed
objective of States at the Rome Conference was to reflect, not to expand, existing

customary law, and thus Article 7 reflects a simultaneous statement of opinio juris by
120 States. Third, their status has been supported in subsequent jurisprudence and

instruments.86

For each of the following crimes, where no specific observations are made about

the mental element, the normal mental element applies: the relevant conduct must
be committed intentionally and with knowledge of the relevant circumstances.87 With
respect to legal requirements (for example ‘unlawful’) or other normative require-

ments (for example ‘inhumane’, ‘severe’), it is not required that the perpetrator
personally considered the conduct inhumane or severe; it is sufficient that the perpet-

rator was aware of the underlying facts.88

11.3.2 Murder

The crime of murder is well known to all legal systems and is an archetypal form of
crime against humanity. There is general conformity between Tribunal jurisprudence

and the ICC Elements that murder refers to unlawfully and intentionally causing the
death of a human being.89

Tribunal jurisprudence, consistent with jurisprudence in many national systems,
indicates that the mental element is satisfied if the perpetrator intends to kill, or
intends to inflict grievous bodily harm likely to cause death and is reckless as to

whether death ensues.90 It is unclear whether the ICC will be able to adopt the same
approach, in light of the different wording of Article 30 of the ICC Statute (mental

element), although it may be possible to interpret the statute consistently with pre-
vious authorities.91

86 See, e.g. Kvočka ICTY T. Ch. I 02.11.2001 para. 208, and Kupreškić ICTY T. Ch. II 14.01.2000 para. 566, recognizing
enforced disappearance, sexual violence, forced prostitution, forced transfer of populations. Article 2 of the SCSL
Statute recognizes the sexual violence offences, and the Iraq Special Tribunal Statute includes each of the ICC Statute
crimes other than apartheid and enforced sterilization.

87 See, e.g. Art. 30 of the ICC Statute.
88 See, e.g. Art. 32(2) of the ICC Statute; ICC Elements, General Introduction, para. 4.
89 ICC Elements, Art. 7(1)(a); Akayesu ICTR T. Ch. I 02.09.1998 para. 589; Jelisić ICTY T. Ch. 14.12.1999 para. 35;

Kupreškić ICTY T.Ch. II 14.01.2000 paras. 560–1.
90 See, e.g. Čelebići ICTYT. Ch. II 16.11.1998 para. 439;Akayesu ICTRT. Ch. I 02.09.1998 para. 589;Kordić ICTYT. Ch.

26.02.2001 para. 236.
91 M. Boot, R. Dixon and C.K. Hall, ‘Article 7’ in Triffterer, Observers’ Notes, 14–15.
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The conduct element of murder (crime against humanity) and wilful killing (war

crime) is the same; the difference is the contextual element. The distinction between
murder and extermination is discussed in section 11.3.3.

11.3.3 Extermination

The issue of how to define extermination is inextricably linked to the question of how
to distinguish it from the crime against humanity of murder. Both involve killing, but

‘extermination’ connotes killing on a large scale. Is extermination distinct from
murder on the basis that the perpetrator must carry out killing on a large scale, or is

there another way to distinguish between the two? Rather than requiring that the
accused personally carried out or directed large-scale killing, both Tribunal jurispru-

dence and the ICC Elements indicate that extermination involves killing by the
accused within a context of mass killing.92

Thus, the first and major difference between murder and extermination is that
extermination requires a surrounding circumstance of mass killing.93 The perpetrator

need not carry out the mass killing personally; he only needs to know of the context of
mass killing.

A second difference is that extermination expressly includes indirect means of

causing death. This distinction was recognized as early as the 1948 UN War Crimes
Commission, which included ‘implication in the policy of extermination without any

direct connection with actual acts of murder’.94 Tribunal jurisprudence also includes
indirect means of causing death,95 as does the ICC Statute. Article 7(2)(b) of the ICC

Statute expressly includes ‘inflicting conditions of life . . . calculated to bring about
the destruction of part of a population’, a phrase adapted from the Genocide

Convention.96

A third issue is whether the crime of extermination requires that the accused
personally be responsible for a substantial number of deaths. Some cases have held

that ‘responsibility for one or for a limited number of killings is insufficient’.97 Other
cases indicate that a single killing is sufficient provided that the accused is aware of the

necessary context of mass killing.98 The ICC Elements of Crimes also follow the latter
interpretation.99

There are also significant overlaps between extermination and the crime of geno-
cide. Indeed, the concepts of killing or inflicting conditions of life calculated to bring

about the destruction of part of a population are common to both extermination and
genocide. The major difference between the two crimes is the requisite special intent

92 ICC Elements, Art. 7(1)(b); Kayishema ICTR T. Ch. 21.05.1999 para. 147.
93 Whereas the crime against humanity of murder can occur on the basis of a single killing, committed in the context of a

widespread or systematic attack based on other crimes.
94 UN War Crimes Commission, History, 194.
95 Rutaganda ICTR T. Ch. 06.12.1999 para. 81; Kayishema ICTR T. Ch. 21.05.1999 para. 146.
96 Art. 2(c) of the Genocide Convention 1948. 97 Vasiljević ICTY T. Ch. I 29.11.2002 para. 228.
98 Kayishema ICTR T. Ch. 21.05.1999 para. 147. 99 ICC Elements, Art. 7(1)(b), element 1.
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for the crime of genocide (the intent to destroy a group as such). Moreover, genocide

can only be committed with an intent to target one of four types of groups (national,
ethnical, racial or religious).100

11.3.4 Enslavement

The accepted definition of enslavement is ‘exercising the powers attaching to the right
of ownership’ over one or more persons. This definition is drawn from the 1926

Slavery Convention and the 1956 Supplementary Slavery Convention, and has been
adopted in the ICC Statute (Article 7(2)(c)) and in Tribunal jurisprudence.101

Enslavement may take various forms. It includes the traditional concept of ‘chattel
slavery’, that is to say the treatment of persons as chattel, as in the slave trade. It also

includes other practices, which are not limited to these ‘transactional’ or ‘chattel
slavery’ examples, but which also involve exercising powers attaching to the right of

ownership.102

First, with respect to ‘chattel slavery’, the Slavery Convention definition of ‘slave

trade’ refers to the capture, acquisition, sale, exchange, transport or disposal of
persons with intent to reduce them to slavery or to sell or exchange them.103 The
ICC Elements of Crimes also list, as examples, such transactions as ‘purchasing,

selling, lending or bartering’.
Second, the ICC Statute explicitly mentions the example of trafficking in persons, in

particular, women and children (Article 7(2)(c)).104

Third, as noted in the ICC Elements of Crimes, enslavement also includes ‘reducing

a person to a servile status’ as defined in the 1956 Supplementary Slavery Convention.
This includes practices of debt bondage, serfdom, forced marriage and child exploi-

tation, as defined in that Convention.105

Fourth, forced labour can also constitute enslavement.106 In determining whether
labour is ‘forced’ as prohibited under customary law, regard may be had to instru-

ments such as the Geneva Convention III 1949 (Articles 49–57), the ICCPR (Article
8(3)(c)) and the Forced or Compulsory Labour Convention 1930. In general, these

instruments prohibit forced or compulsory labour, with various recognized excep-
tions, such as military and national service, normal civic obligations, hard labour as

lawful punishment for crime, and certain forms of labour for prisoners of war.107 In
Krnojelac, the Appeals Chamber held that severely overcrowded conditions, deplor-

able sanitation, insufficient food, locked doors, frequent beatings, psychological

100 See ch. 9.
101 1926 Slavery Convention, Art. 1; 1956 Supplementary Slavery Convention; Kunarac ICTY T. Ch. II 22.02.2001.

para. 539; Krnojelac ICTY T. Ch. II 15.03.2002 para. 353.
102 Valerie Oosterveld, ‘Sexual Slavery and the International Criminal Court: Advancing International Criminal Law’

(2003) 25 Michigan Journal of International Law 605 at 643.
103 1926 Slavery Convention, Art. 1(2).
104 See also Tom Obokata, ‘Trafficking of Human Beings as a Crime Against Humanity’ (2005) 54 ICLQ 445.
105 ICC Elements, footnote 11; Art. 1 of the 1956 Supplementary Slavery Convention. 106 ICC Elements, footnote 11.
107 See, e.g. Geneva Convention III 1949, Arts. 49–57; Art. 8(3) of the ICCPR.
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abuse, and brutal living conditions rendered it impossible for detainees to consent to

work and that their labour was indeed forced.108

Fifth, other activities may also amount to enslavement. The ICTY Appeals

Chamber in the Kunarac decision indicated that relevant factors include ‘control of
someone’s movement, control of physical environment, psychological control, mea-
sures taken to prevent or deter escape, force, threat of force or coercion, duration,

assertion of exclusivity, subjection to cruel treatment and abuse, control of sexuality
and forced labour’.109

A specific form of enslavement, namely sexual slavery, is discussed in section 11.3.8.
In Kunarac,110 the victims were kept in an abandoned house for approximately six

months, where they were raped and sexually assaulted whenever the soldiers returned
to the house. The Chamber found that they were constantly and continuously raped,

forced to do household chores and obey all demands. Although at some point they
were given the keys to the house, they had nowhere to go or to hide and hence:

no realistic option whatsoever to flee the house . . . or to escape their assailants. They were

subjected to other mistreatments, such as Kunarac inviting a soldier into the house so that

he could rape [the victim] for 100 Deutschmark if he so wished . . . The two women were treated

as . . . personal property . . .

The two men responsible were found guilty of enslavement.

11.3.5 Deportation or forcible transfer

Deportation and forcible transfer of population is another frequent occurrence during
crimes against humanity, particularly in contexts of ethnic cleansing. The terms refer

to forced displacement of persons by expulsion or other coercive acts from the area in
which they are lawfully present, without grounds permitted under international law.

‘Deportation’ is generally regarded as referring to displacement across a border,
whereas ‘forcible transfer’ is generally regarded as referring to internal displace-

ment.111 The reference to ‘forcible transfer of population’ in the ICC Statute should
be read in this light. Most Tribunal cases follow this distinction between the terms,

although at least one Trial Chamber decision suggests that deportation can occur
within a State’s boundary.112

Deportation or transfer must be forced in order to be a crime against humanity.113

This does not require actual physical force, but may also include the threat of force
or coercion, psychological oppression, or other means of rendering displacement

108 Krnojelac ICTY T. Ch. II 15.03.2002 paras. 193–5. 109 Kunarac ICTY A. Ch. 12.06.2002 para. 119.
110 Kunarac ICTY T. Ch. II 22.02.2001 paras. 732–42. 111 ILC draft Code, 1996, p. 100.
112 See, e.g. Krštić ICTY T. Ch. I 02.08.2001 para. 521, Krnojelac ICTY T. Ch. II 15.03.2002 para. 474, following the

normal distinction; but see Stakić ICTY T. Ch. II 31.07.2003 paras. 677–8 rejecting a requirement of crossing
international borders. This may have been an attempt to overcome the fact that the ICTY Statute does not expressly
include ‘forcible transfer’. However, even maintaining the distinction, forcible transfer could still be covered under the
ICTY Statute as an ‘inhumane act’: Kupreškić ICTY T. Ch. II 14.1.2000 para. 566.

113 ICC Statute, Art. 7(2)(d); Krštić ICTY T Ch. I 02.08.2001 para. 528; Krnojelac ICTY T. Ch. II 15.03.2002 para. 475.
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involuntary.114 Thus, if a group flees of its own genuine volition, for example to escape

a conflict zone, that would not be forced displacement.115 On the other hand, if a
group flees to escape deliberate violence and persecution, they would not be exercising

a genuine choice.116

The forced displacement must also be unlawful under international law. Most or all
States carry out legitimate acts of deportation on a frequent basis. Deportation of

aliens not lawfully present in the territory is an established practice of States.117

International humanitarian law, for example, allows transfers when the security of

the population or imperative military reasons so demand; such transfers must meet
certain stringent conditions and humanitarian safeguards.118

11.3.6 Imprisonment

Although imprisonment did not appear in the Nuremberg or Tokyo Charters, it was

listed in Allied Control Council Law No. 10 and subsequent definitions. The term
‘imprisonment’ is broadly construed, capturing not only detention in prison-like

conditions but other serious forms of confinement and detention. Out of an abun-
dance of caution, the ICC Statute added ‘or other severe deprivation of physical
liberty’ to ensure that a narrow definition was not applied, and that situations such

as house arrest were included.119 It remains to be determined precisely how restrictive
or how long a confinement must be in order to constitute imprisonment or severe

deprivation of physical liberty.
Imprisonment must be arbitrary to constitute a crime against humanity. After all,

there are many contexts in which persons may be lawfully detained, including
following lawful arrest, conviction following trial, lawful deportation or extradition

procedures, quarantine, and, during armed conflict, assigned residence, internment
on security grounds and internment of prisoners of war.120 Tribunal jurispru-
dence refers to imprisonment without due process of law.121 Article 7(1)(e) of

the ICC Statute refers to deprivation ‘in violation of fundamental rules of inter-
national law’.

The requirement that the imprisonment be ‘arbitrary’ (and similarly, in violation of
‘fundamental rules’) does not mean that a minor procedural defect would expose the

authorities involved to international prosecution; significant failings are required. The
ICCElements refer to the ‘gravity of the conduct’ being such as to violate fundamental

114 ICC Elements, Art. 7(1)(d); Krnojelac ICTY T. Ch. II 15.03.2002 para. 475, Kunarac ICTY T. Ch. II 22.02.2001 para.
129.

115 Jean Pictet, Commentary on Geneva Convention IV (ICRC, Geneva, 1960) 279.
116 Krštić ICTY T. Ch. I 02.08.2001 para. 530.
117 The question whether an individual was ‘lawfully’ present would probably be assessed under international as well as

national law. For example, a government could not circumvent the definition of this crime through an arbitrary
legislative act declaring members of a group not lawfully present.

118 Art. 49 of the Geneva Convention IV 1949; Art. 87 of the AP I. 119 Hall, in Triffterer, Observers’ Notes, 22.
120 Arts. 5, 42 and 43 of the Geneva Convention IV 1949; Arts. 21–32 of the Geneva Convention III 1949.
121 Kordić ICTY T. Ch. 26.02.2001 para. 302, Krnojelac ICTY T. Ch. II 15.03.2002 para. 113.
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rules of international law.122 Tribunal jurisprudence states that deprivation will be

arbitrary and unlawful ‘if no legal basis can be called upon to justify the initial
deprivation of liberty’.123 Even where the initial detention was justified, imprisonment

will become arbitrary if the legal basis ceases to apply and the person remains
imprisoned.124

While caution must always be used when relying on human rights standards in a

criminal law context, the three categories suggested by the UN Working Group on
Arbitrary Detention seem to capture the forms of this crime admirably: (1) absence

of any legal basis for the deprivation of liberty, (2) deprivation of liberty resulting
from exercise of specified rights and freedoms (that is to say political prisoners), and

(3) ‘when the total or partial non-observance of the international human rights norms
relating to the right to a fair trial . . . is of such gravity as to give the deprivation of

imprisonment an arbitrary character’.125

The material elements of arbitrary imprisonment are comparable to the material
elements for unlawful confinement (war crime); the difference between the two is the

contextual element (armed conflict or widespread or systematic attack).

11.3.7 Torture

The crime of torture appeared in Allied Control Council Law No. 10 and subsequent
definitions of crimes against humanity. The prohibition against torture is well estab-

lished in numerous conventions and instruments, including the Universal Declaration
of Human Rights, the International Covenant on Civil and Political Rights, the

European Convention on Human Rights, the American Convention on Human
Rights, the African Charter of Human and Peoples’ Rights, the Convention Against

Torture, the Inter-American Convention to Prevent and Punish Torture, and the
Geneva Conventions and the Additional Protocols thereto. It is well recognized as a
norm of customary law and amounts to jus cogens.126

Much of the definition in the Convention Against Torture (CAT) 1984 is also
accepted as the core definition for torture as a crime against humanity or war crime:

the intentional infliction of severe pain or suffering, whether physical or mental, upon
a person.127

There are however some open questions. The first is the question of official capa-
city. The CAT definition requires that the pain or suffering be ‘inflicted by or at the

instigation of or with the consent or acquiescence of a public official or other person
acting in an official capacity’.128 Early Tribunal cases adopted the requirement of

122 ICC Elements, Art. 7(1)(e), element 2. 123 Krnojelac ICTY T. Ch. II 15.03.2002 para. 114.
124 For example, if the procedural safeguards of Art. 43 of the Geneva Convention IV 1949 for internment of civilians are

disregarded: Kordić ICTY T. Ch. 26.02.2001 para. 286; Čelebići ICTY T. Ch. II 16.11.1998 para. 579.
125 Report of the UN Working Group on Arbitrary Detention, UN Doc. E/CN.4/1998/44 para. 8.
126 Čelebići ICTY T. Ch. II 16.11.1998 para. 454. For discussion of the crime of torture under the Convention Against

Torture, see section 14.3.
127 Art. 1 of the CAT. 128 Ibid.
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official instigation or acquiescence.129 However, in Kunarac, the Trial Chamber

departed from this approach, noting structural differences between international
criminal law and human rights law.130 Human rights law focuses on the State because

it regulates State treatment of human beings. International criminal law holds indivi-
duals accountable for crimes, and applies to everyone whether or not affiliated with a
State. Similarly, the ICC Statute and the ICC Elements do not require a linkage

between the act of torture and a public official.131 Thus, torture by rebel groups,
paramilitaries and others is included.

The second is the ‘purpose’ element. The CAT definition requires a specific
purpose, such as ‘obtaining from him or a third person information or a confession,

punishing him for an act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person, or for any reason based

on discrimination of any kind’.132 It is not yet settled whether the customary law
crime against humanity of torture requires the act to be committed with a specific
purpose.

Many authorities, including the CAT and related international instruments, as well
as Tribunal jurisprudence, regard the purpose element as a defining feature of tor-

ture.133 On this approach, the presence of prohibited purpose distinguishes torture
from inhuman treatment.134 The purpose need not be the sole or predominant pur-

pose, but must be part of the motivation.135 The list is illustrative and some cases
suggest the addition of ‘humiliation’ as a prohibited purpose.136

In other authorities, such as jurisprudence of the European Court of Human
Rights, the difference between torture and lesser violations, such as inhuman treat-

ment, is severity: the special stigma of torture requires infliction of ‘very serious and
cruel suffering’.137 Article 7 of the ICC Statute followed this approach, and did not
include a purpose element.

Further adding to the uncertainty, the ICC Elements of Crimes adopted the ‘pur-
pose’ requirement with respect to the war crime of torture but not with respect to

crimes against humanity. Delegates followed Tribunal precedents with respect to war
crimes, but they did not do so for crimes against humanity, out of fidelity to the

decision taken at the Rome Conference not to require such an element for the crime

129 Akayesu ICTR T. Ch. I 02.09.1998 para. 594; Furundžija ICTY T. Ch. II 10.12.1998 para. 162.
130 Kunarac ICTY T. Ch. II 22.02.2001 paras. 387–91.
131 Article 7(2)(e) of the ICC Statute; but see Art. 7(2)(a) which appears to require some sort of linkage between a State or

organization and the attack as a whole, albeit not the particular crimes of the accused.
132 Article 7(2)(e) of the ICC Statute.
133 Akayesu ICTR T. Ch. I 02.09.1998 paras. 593–5; Čelebići ICTY T. Ch. II 16.11.1998 para. 459; Furundžija ICTY T.

Ch. II 10.12.1998 para. 161; Krnojelac ICTY T. Ch. II 15.03.2002 para. 180.
134 Čelebići ICTY T. Ch. II 16.11.1998 para. 469; Krštić ICTY T. Ch. I 02.08.2001 para. 516.
135 Kunarac ICTY A. Ch. 12.06.2002 para. 155; Kvočka ICTY T. Ch. I 02.11.2001 para. 153; Čelebići ICTY T. Ch. II

16.11.1998 para. 470.
136 Furundžija ICTY T. Ch. II 10.12.1998 para. 162, but see Krnojelac ICTY T. Ch. II 15.03.2002 para. 186, doubting the

customary law status of this extension.
137 Ireland v. United Kingdom, 18 January 1978, Series A 25, (1978) ECHR 1 para. 167; Selmouni v. France, 28 July 1999,

ECHR Appl. No. 25803/94 (1999) 29 EHRR 403 para. 105; Aydin v. Turkey (1998) 25 EHRR 251 para. 82.
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against humanity of torture. Footnote 14 of the ICC Elements therefore specifies that

no purpose element is required.
Thus, for future efforts to harmonize the authorities, there appear to be two major

options: either to consider the interpretation in the ICC Elements of Crimes as an
anomaly, or to articulate a distinction between crimes against humanity and war
crimes, such that purpose is required for torture as a war crime but not as a crime

against humanity.
The ICC Statute, while dropping any requirements of purpose or link to an official,

adds a requirement that the victim be in the ‘custody or control’ of the perpetrator.
The requirement should not be onerous to prove since, as a practical matter, torture

entails such custody or control. Various explanations have been offered for this
addition, including establishing a link of power or control given the deletion of link

to public official, or excluding the use of force against military objectives during armed
conflict.138

It should also be noted that most definitions of torture, including the CAT and

the ICC Statute, expressly exclude ‘pain or suffering arising only from, inherent in or
incidental to, lawful sanctions’. ‘Lawful’ in this context would appear to mean lawful

in accordance with national law, provided however that the national law is not in
violation of international law.139

Tribunal jurisprudence and regional human rights bodies have recognized that rape
can constitute a form of torture.140 Rape causes severe pain and suffering, both

physical and psychological. In Furundžija, the accused was convicted of torture for
acts during an interrogation, including sexual threats, rapes and forced nudity,

inflicted on the victim for purposes of intimidation, humiliation and extracting
confession.141

11.3.8 Sexual violence

The crime of rape appeared in Allied Control Council Law No. 10 and subsequent
instruments, including the ICTY and ICTR Statutes. The 1996 draft Code of Crimes

prepared by the International Law Commission proposed that the definition be
updated by adding enforced prostitution and other forms of sexual abuse.142 The

ICC Statute took up the idea of modernizing the definition, by including ‘rape, sexual
slavery, forced pregnancy, enforced sterilization, or any other form of sexual violence

138 Darryl Robinson, ‘Elements of Crimes Against Humanity’ in Lee, Elements and Rules 90; Hall, in Triffterer,Observers’
Notes, 48.

139 Report of the UN Special Rapporteur on Torture, UN Doc. E/CN.4/1988/17, para. 42.
140 Akayesu ICTR T. Ch I 02.09.1998 para. 597; Kunarac ICTY A. Ch. 12.06.2002 para. 150, Semanza ICTR T. Ch.

15.05.2003 para. 482, Čelebići ICTYT. Ch. II 16.11.1998 para. 495; Fernando and RacquelMeiji v.Peru, Annual Report
of the Inter-American Commission on Human Rights, Report No. 5/96, Case No. 10 970, 1 March 1996; Aydin v.
Turkey (1998) 25 EHRR 251, para. 86.

141 Furundžija ICTY T. Ch. II 10.12.1998 para. 267.
142 Report of the International Law Commission on the work of its forty-eighth session, 1996, UN GAOR 51st Sess,

Supp. No 10 (A/51/10) at 102–3.
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of comparable gravity’ (Article 7(1)(g)).143 The inclusion was seen not as an expansion

but rather as an acknowledgement that these acts, which have persisted in history,
including during the violence in the former Yugoslavia and Rwanda, are inhumane

acts falling within the definition of crimes against humanity.
The same definitions apply both in crimes against humanity and in war crimes,

so the relevant issues for both war crimes and crimes against humanity will be

discussed here.

Rape

The crime of rape has two components. The first is a physical invasion of a sexual
nature. The second component is, according to some authorities, the presence of

coercive circumstances, and according to other authorities, the absence of consent.
The first component, the conduct element, was first described in Akayesu, the first

case defining the crime against humanity of rape. The ICTR Trial Chamber held that
rape ‘is a form of aggression and . . . cannot be captured in a mechanical description of
objects and body parts’, which led it to the definition ‘a physical invasion of a sexual

nature, committed on a person in circumstances which are coercive’.144 A slight rift
emerged in Tribunal jurisprudence, however, when a subsequent decision of an ICTY

Trial Chamber (Furundžija) concluded that greater clarity was needed, and defined the
physical element (rather mechanically) as: the sexual penetration, however slight, of

(a) the vagina or anus of the victim by the penis of the perpetrator or any other object,
or (b) the mouth of the victim by the penis of the perpetrator.145 This definition was

subsequently endorsed by the Appeals Chamber in Kunarac.146

The ICC Elements of Crimes falls in between the two definitions:

The perpetrator invaded the body of a person by conduct resulting in penetration, however

slight, of any part of the body of the victim or of the perpetrator with a sexual organ, or of the

anal or genital opening of the victim with any object or any other part of the body.147

This definition is closer to the later Tribunal jurisprudence, in that it is comparably
specific, yet it is slightly broader and gender neutral.

The second component is less settled. Early Tribunal jurisprudence required coer-
cive circumstances, that is to say coercion or force or threat of force against the victim

or a third person.148 This approach was followed in the ICCElements of Crimes, albeit
significantly expanded:

The invasion was committed by force, or by threat of force or coercion, such as that caused

by fear of violence, duress, detention, psychological oppression or abuse of power, against such

143 See, e.g. Vienna Declaration, World Conference on Human Rights, UN Doc. A/CONF.157/24 (1993) Part I, para. 28
and Part II, para. 38: Beijing Declaration and Platform for Action, Fourth World Conference on Women, 15
September 1995, A/CONF.177/20 (1995) and A/CONF.177/20/Add.1 (1995), Chapter II, paras. 114–15 bis.

144 Akayesu ICTR T. Ch. I 02.09.1998 paras. 597–8. 145 Furundžija ICTY T. Ch. II 10.12.1998 para. 185.
146 Kunarac ICTY T. Ch. II 22.02.2001 para. 127. 147 ICC Elements, Art. 7(1)(g)–1, element 1.
148 Akayesu ICTR T. Ch. I 02.09.1998 para. 598; Furundžija ICTY T. Ch. II 10.12.1998 para. 185.
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person or another person, or by taking advantage of a coercive environment, or the invasionwas

committed against a person incapable of giving genuine consent.149

This definition was a step forward from previous Tribunal jurisprudence, in that it

more thoroughly encompasses the situations that can constitute rape. However, it still
appears to be misguided in its focus, since the element required in most or all national

legal systems is far simpler: lack of consent of the victim.
Indeed, in Kunarac, the Trial Chamber analysed various legal systems and con-

cluded that the correct element was lack of consent of the victim. This was the true

common denominator and reflected the basic principle of penalizing violations of
sexual autonomy.150 The Appeals Chamber confirmed this approach, and held that

force or threat of force may be relevant, in providing clear evidence of non-consent,
but force is not an element per se of rape.151

The ICC Elements are intended to guide the judges, and should be given appro-
priate weight as a consensus instrument, but this may be one of the instances where the

ICC judges may find that the elements do not reflect the correct reading of the Statute.
In this it could be borne inmind that the elements were adopted prior to the new line of
cases, that the new line of cases better reflects national legal systems and indeed the

underlying principle of sexual autonomy,152 and that the newer interpretation is also
more compatible with the ICC Rules of Procedure and Evidence.153

War crimes and crimes against humanity of sexual violence are almost invariably
committed in coercive circumstances where reasonable belief in consent is simply

not a credible possibility. Like national jurisdictions, international jurisdictions have
adopted approaches that are consistent with respect for sexual autonomy and that

prevent spurious lines of questioning; see section 17.10.

Sexual slavery

Sexual slavery is a particularly serious form of enslavement.154 The first element of
sexual slavery is therefore identical to enslavement.155 The additional requirement
is that perpetrator caused the victim to engage in one or more acts of a sexual

nature.156 Particularly egregious examples include the ‘comfort stations’ maintained
by the Japanese in the Second World War and the ‘rape camps’ in the former

Yugoslavia.157 The examples of enslavement from the Tribunal cases discussed
above,158 would clearly qualify as sexual slavery.

149 ICC Elements, Art. 7(1)(g)–1, element 2. 150 Kunarac ICTY T. Ch. II 22.02.2001 paras. 440–60.
151 Kunarac ICTY A. Ch. 12.06.2002 para. 129.
152 Kristen Boon, ‘Rape and Forced Pregnancy under the ICC Statute: HumanDignity, Autonomy andConsent’ (2001) 32

Columbia Human Rights Law Review 625.
153 The ICCRPE contain rules on evidence of consent in cases of sexual violence, and yet the current elements do not refer

to consent as a significant factor.
154 Final Report of Special Rapporteur on Systematic Rape, Sexual Slavery and Slavery-Like Practices During Armed

Conflict, UN Doc. E/CN.4/Sub.2/1998/13, 22 June 1998, para. 30.
155 ICC Elements, Art. 7(1)(g)–2, element 1. 156 ICC Elements, Art. 7(1)(g)–2, element 2.
157 Special Rapporteur on Systematic Rape, Final Report, para. 30. 158 See section 11.3.4.
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Sexual slavery includes many acts that in the past would have been categorized as

‘enforced prostitution’.159 The latter concept is however problematic in that it muffles
the violence involved, it is rooted in chastity and family honour, and it degrades the

victim; thus ‘sexual slavery’ is generally preferred as properly reflecting the nature and
seriousness of the crime.160

Enforced prostitution

Enforced prostitution is prohibited in the Geneva Convention IV 1949, but as an
example of an attack upon a woman’s honour; in Additional Protocol I it is prohibited

as an outrage upon personal dignity.161 The ICC Statute lists it as a crime against
humanity and war crime in its own right, removing the outdated linkage to ‘honour’.

The ICC Elements of Crimes refer to (1) causing one or more persons to engage in
onemore acts of a sexual nature, (2) by force or by threat of force (or under the coercive

circumstances as noted above in the discussion of rape).162 In addition, pursuant to a
US proposal, it is required that (3) ‘the perpetrator or another person obtained or
expected to obtain pecuniary or other advantage in exchange for in or in connection

with the acts of a sexual nature’.163 There were considerable misgivings among some
delegations concerning the paucity of precedent for this element. In the end, however,

it was adopted, in order to create some distinction from sexual slavery and in light of
the ordinary meaning of the term ‘prostitution’. In the absence of such anticipated

advantage, the relevant conduct could still be prosecuted as sexual slavery or sexual
violence.

Forced pregnancy

The inclusion of ‘forced pregnancy’ was the subject of intense debate in the negotia-

tion of the ICC Statute.164 It had previously been recognized in instruments such as
the Vienna Declaration and Programme of Action and the Beijing Declaration and
Platform for Action.165 The inclusion recognized a particular harm inflicted on

women, including during the conflicts in the former Yugoslavia, where captors
indicated that they tried to impregnate women and hold them until it was too late to

obtain an abortion.166

However, some delegations were concerned that the concept would be used to

criminalize national systems that did not provide a right to abortion, which would

159 Special Rapporteur on Systematic Rape, Final Report, para. 31.
160 Oosterveld, ‘Sexual Slavery’; Kelly D. Askin, ‘Women and International Humanitarian Law’ in Kelly D. Askin and

DoreanM.Koening (eds.),Women and International Human Rights Law (1999), vol. I, 48; Rhonda Copelon, ‘Surfacing
Gender: Re-Engraving Crimes Against Women in Humanitarian Law’ (1994) 5 Hastings Law Journal 243.

161 Art. 27 of GC IV 1949: ‘Women shall be especially protected against any attack on their honour, in particular against
rape, enforced prostitution, or any form of indecent assault.’

162 ICC Elements, Art. 7(1)(g)–3, element 1. 163 ICC Elements, Art. 7(1)(g)–3, element 2.
164 Cate Steains, ‘Gender Issues’ in Lee, The Making of the Rome Statute, 363–9.
165 Vienna Declaration, World Conference on Human Rights, UN Doc. A/CONF.157/24 (1993) Part II, para. 38; Beijing

Declaration and Platform for Action, Fourth World Conference on Women, 15 September 1995, A/CONF.177/20
(1995) and A/CONF.177/20/Add.1 (1995) Chapter II, para. 115.

166 Commission of Experts (Former Yugoslavia), Report, paras. 248–50.
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conflict with their religious convictions and their constitutional provisions. It was

agreed that discussion of the right to abortion will continue in a human rights context
but was not part of the crimes against humanity debate. Agreement was reached on

the following definition: (1) unlawful confinement (2) of a woman forcibly made
pregnant (3) with the intent of affecting the ethnic composition of a population or
carrying out other grave violations of international law.167 The reference to grave

violations of international law includes, for example, biological experiments. For
greater clarity, Article 7(2)(f) states that ‘[t]his definition shall not in any way be

interpreted as affecting national laws relating to pregnancy’.

Enforced sterilization

The ICC Statute is the first treaty expressly recognizing enforced sterilization as a
crime against humanity and war crime. The conduct has however been prosecuted

before, in the context of unlawful medical experiments such as were seen in the Second
World War.168 The ICC Elements of Crimes is the first instrument to define this
particular crime. The elements are that (1) the perpetrator deprived one or more

persons of biological reproductive capacity and (2) that the conduct was neither
justified by the medical or hospital treatment of the persons concerned nor carried

out with their genuine consent.169 This definition is not restricted to medical opera-
tions, but could also include an intentional use of chemicals for this effect.170 The

concept of ‘genuine consent’ excludes consent obtained by deception.171

Enforced sterilization can also satisfy the conduct requirements of genocide (Article

6(e) of the ICC Statute) and can amount to genocide where genocidal intent is present.

Other sexual violence

The ICC Statute also includes ‘other sexual violence of comparable gravity’. The ICC
Elements document elaborates the following elements: (1) the perpetrator committed
an act of a sexual nature against one or more persons or caused one or more persons to

engage in an act of a sexual nature, (2) by force or threat of force or coercion172 and (3)
the gravity of the conduct was comparable to the other offences in Article 7(1)(g).173

The first element covers both acts against the victim as well as forcing the victim to
perform sexual acts. It is not restricted to cases of assault, and therefore can include

examples of forced nudity.174 The second element, coercive circumstances, is discussed
above in the context of rape. The third element creates a threshold of seriousness, so

that the acts warrant being described as crimes against humanity.175

167 Art. 7(2)(f) of the ICC Statute. 168 Brandt (The Doctors’ Trial)IV LRTWC 91.
169 ICC Elements, Art. 7(1)(g)–5, elements 1 and 2.
170 Eve la Haye, in Lee, Elements and Rules, 195. The ICC Elements exclude ‘birth control measures with a non-permanent

effect’.
171 ICC Elements, footnote 55. 172 With the same list of coercive circumstances discussed above in the context of rape.
173 ICC Elements, Art. 7(1)(g)–6, elements 1 and 2.
174 Eve La Haye, in Lee, Elements and Rules, 198; Special Rapporteur on Systematic Rape, Report, paras. 21–2.
175 In the context of war crimes, the requirement refers to gravity comparable to a grave breach (or Common Article 3 in

the case of internal armed conflicts) of the Geneva Conventions.
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The UN Special Rapporteur on systematic rape, sexual slavery and slavery-like

practices observed that sexual violence includes:

any violence, physical or psychological, carried out by sexual means or targeting sexuality.

Sexual violence covers both physical and psychological attacks directed at a person’s sexual

characteristics, such as forcing a person to strip naked in public, mutilating a person’s genitals or

slicing off a woman’s breasts. Sexual violence also characterizes situations in which two victims

are forced to perform sexual acts on one another or to harm one another in a sexual manner.176

11.3.9 Persecution

Persecution involves the intentional and severe deprivation of fundamental rights,

against an identifiable group or collectivity on prohibited discriminatory grounds. In
addition, the ICC Statute indicates that persecution must be committed in connection
with another crime or at least one inhumane act.

Severe deprivation of fundamental rights

Until recently, the crime of persecution was not well defined, and the need for

adequate precision was highlighted both in Tribunal jurisprudence and in the drafting
of the ICC Statute.177 The test developed in Tribunal jurisprudence requires (1) a gross

or blatant denial, (2) on discriminatory grounds, (3) of a fundamental right, laid down
in international customary or treaty law, (4) reaching the same level of gravity as other

crimes against humanity.178 Although there is some different terminology, this is
generally compatible with the ICC definition, which refers to intentional and severe

deprivation of fundamental rights, on specified discriminatory grounds.
The emergent definition, with the notions of fundamental rights and severe depri-

vation, or gross or blatant denial and similar gravity, as well as discriminatory

grounds, provides the needed precision for criminal law. Nonetheless, the test neces-
sarily remains somewhat open with respect to the particular acts that may constitute

persecution, as it is impossible to anticipate all future examples. Tribunal jurispru-
dence has noted that:

neither international treaty law nor case law provides a comprehensive list of illegal acts

encompassed by the charge of persecution, and persecution as such is not known in the world’s

major criminal justice systems. [Thus] the crime of persecution needs careful and sensitive

development in light of the principle of nullum crimen sine lege.179

176 Special Rapporteur on Systematic Rape, Report, paras. 21–2.
177 Kupreškić ICTY T. Ch. II 14.01.2000 para. 618: ‘However, this Trial Chamber holds the view that in order for

persecution to amount to a crime against humanity it is not enough to define a core assortment of acts and to leave
peripheral acts in a state of uncertainty. There must be clearly defined limits on the types of acts which qualify as
persecution. Although the realm of human rights is dynamic and expansive, not every denial of a human right may
constitute a crime against humanity.’

178 See, e.g. Kupreškić ICTY T. Ch. II 14.01.2000 para. 621.
179 Kordić ICTY T. Ch. 26.02.2001 para. 694.
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Gravity or severity

Tribunal jurisprudence indicates that persecution requires a gravity comparable to
other crimes against humanity;180 in the ICC definition this requirement may be

subsumed in the requirements of ‘severe’ deprivation and the requirement of ‘connec-
tion’ to other acts.

Discriminatory grounds

The fundamental feature of persecution is that it be committed on discriminatory
grounds. The ICTY and ICTR Statutes refer to persecution on political, racial or

religious grounds.181 The ICC Statute contains an updated and more inclusive list of
prohibited grounds: political, racial, national, ethnic, cultural, religious, or gender.182

In addition, the ICC list is cautiously open-ended in referring to ‘other grounds that
are universally recognized as impermissible under international law’.183 The standard

of ‘universal’ recognition is a high one, but a high standard was considered necessary
in order to satisfy the principle of legality.

Connection to other acts

The ICC Statute requires that persecution be committed in connection with (a) any
crime within the jurisdiction of the Court or (b) any other act listed in Article 7(1). This

requirement was included because of the concern of several States about the possible
elasticity of the concept of persecution. The fear was that any practices of discrimina-

tion, more suitably addressed by human rights bodies, would be labelled as ‘persecution’
giving rise to international prosecutions. The connection requirement was inser-

ted to ensure at least a context of more recognized forms of criminality. Although
the original proposal was to require a link to another crime within the jurisdiction

of the court, this was widened to include a link to any other act referred to in
Article 7(1).

The customary law status of this requirement is open to doubt. Such a requirement

is not applied in Tribunal jurisprudence; in Kupreškić, an ICTY Trial Chamber found
that ‘although the Statute of the ICC may be indicative of the opinio juris of many

States, Article 7(1)(h) is not consonant with customary international law’.184 In any
event, the requirement should not pose a restriction for legitimate prosecutions of

persecution, since it is satisfied by a linkage to even one other recognized act (a killing
or other inhumane act), which one would expect to find in a situation warranting

international prosecution. In so far as such an element exists, it is purely an objective

180 See, e.g. Kupreškić, ICTY T. Ch. II 14.01.2000 paras. 619 and 621; Kvočka ICTY T. Ch. I 02.11.2001 para. 185; Ruggiu
ICTR T. Ch. 01.06.2000 para. 21.

181 Art. 5(h) of the ICTY Statute; Art. 3(h) of the ICTR Statute. 182 Art. 7(1)(h) of the ICC Statute. 183 Ibid.
184 Kupreškić T. Ch. II 14.1.2000 para. 580. Antonio Cassese argues persuasively that the requirement is inconsistent with

the elimination of the general nexus requirement in the Nuremberg Charter and therefore is a restriction on customary
law: Cassese, ‘Crimes’ in Cassese, Commentary, 376.
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element to ensure the seriousness of the situation, and does not require any mental

element.185

Civilian population?

There is also a question whether persecution, unlike other crimes against humanity,
need not be directed against a civilian population. On the one hand, the Nuremberg
definition dealt separately with persecution, such that it was not linked to civilian

population, and post-war cases have dealt with persecution of military personnel.186

On the other hand, the Nuremberg approach may be overtaken by current practice,

since all modern instruments unify the prohibited acts under a single chapeau, a move
that was welcomed as rationalizing the structure and eliminating the ‘awkward

bifurcation’.187 Concerns about protective coverage for military personnel may be
addressed if a broad interpretation of ‘civilian population’ is adopted, as discussed in

section 11.2.2.188

Mental element

In addition to the normal mental element relating to the conduct and the broader
context, persecution requires a particular intent to target a person or group on
prohibited grounds of discrimination.189 Tribunal jurisprudence indicates that a

particular intent to discriminate is required, not simply a knowledge that one is acting
in a discriminatory way.190 With respect to the requirement in the ICC Statute of a

‘connection’ to other crimes or prohibited acts, this requirement is purely objective
and no mental element is required.191

Relationship to other crimes

Persecution and genocide each require a particular discriminatory intent. In the case

of genocide, however, the intent is more specific; it must be an intent to destroy a
group as such, and the target must be a national, ethnical, racial or religious group.
Genocide can only be based on the listed acts (see, for example Article 6 of the ICC

Statute) whereas the conduct potentially amounting to persecution is broader.
Acts amounting to other crimes against humanity can constitute persecution if the

additional aggravating element of discriminatory intent is present. Acts amounting to
war crimes can also constitute persecution if the contextual elements for crimes against

humanity are satisfied, as well as the particular intent for persecution.

185 ICC Elements, footnote 22. 186 Cassese, International Criminal Law, 89–90.
187 Steven Ratner and Jason Abrams, Accountability for Human Rights Atrocities in International Law (Oxford, 2001) 59.
188 If the provision excludes only battlefield action against legitimate military objectives then there would be no gap

in coverage. Protection would apply in all circumstances where military personnel could feasibly be victims of
persecution – during peacetime, in their civilian lives, when captured or rendered hors de combat.

189 ICC Elements, Art. 7(1)(h), element 3; Kordić ICTY T. Ch. 26.02.2001 para. 212.
190 Krnojelac ICTY T.Ch. II 15.03.2002 para. 435; Kordić ICTY T. Ch. 26.02.2001 para. 212.
191 ICC Elements, footnote 22.
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Examples of persecutory acts

Persecutory acts include the prohibited acts already listed in the definition of
crimes against humanity, when committed with discriminatory intent.192 Examples

that have been prosecuted include murder, extermination, imprisonment, deporta-
tion, transfer of populations, torture, enslavement and beatings (inhumane acts).193

In addition, they can include other conduct that severely deprives political, civil,

social or economic rights. Examples include the passing of discriminatory laws,
restriction of movement and seclusion in ghettos, the exclusion of members of an

ethnic or religious group from aspects of social, political and economic life, including
exclusion from professions, business, educational institutions, public service and

inter-marriage.194 It also includes overt violence such as burning of homes and
terrorization.195

Attacks on property can constitute persecution. This includes ‘systematic destruc-
tion of monuments or buildings representative of a particular social, religious, cultural
or other group’,196 and destruction of homes and means of livelihood.197 The Tadić

decision noted doubts whether attacks on purely industrial property would suffice, but
economic measures with personal effects, including deprivation of livelihood, would

suffice.198 The Blaškić decision affirmed that persecution includes ‘targeting property,
so long as the victimized persons were specially selected on grounds linked to their

belonging to a particular community’.199 This may be seen in destruction of private
dwellings, businesses, symbolic buildings, looting and plunder of businesses and

private property, boycott of businesses and shops, and forcing the group out of
economic life.200

11.3.10 Enforced disappearance

The ICC Statute expressly includes enforced disappearance as a crime against humanity.
Enforced disappearance has however been previously recognized as an international

crime and indeed as a crime against humanity. It was exemplified in the ‘Night and
Fog Decree’ issued by the Nazis, to execute people and to provide no information to

the families as to their whereabouts or fate.201 It was also a prevalent feature under
military regimes in Latin America in the 1980s, and is still practised today in various

regimes around the world. Enforced disappearance is expressly recognized as a crime
against humanity in the 1992 UN Declaration on the Protection of All Persons from

192 Kupreškić ICTY T. Ch. II 14.01.2000 paras. 593–607.
193 Tadić ICTY T. Ch. II 07.05.1997 paras. 704–10; Kupreškić ICTY T. Ch. II 14.01.2000 para. 594.
194 Kupreškić ICTY T. Ch. II 14.01.2000 paras. 608–15. 195 Krštić ICTY T. Ch. I 02.08.2001. para. 537.
196 ILC Report, 1991, p. 268. 197 Kordić ICTY T. Ch. 26.02.2001 para. 205.
198 Tadić ICTY T. Ch. II 07.05.1997 para. 707. 199 Blaškić ICTY T. Ch. I 03.03.2000 para. 233.
200 Ibid. paras. 220–33. 201 Nuremberg Judgment, reproduced (1947) 41 AJIL 172 at 230.
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Enforced Disappearance, the 1994 Inter-American Convention on the Forced

Disappearance of Persons and, more recently, in the 2005 International Convention
on the Protection of All Persons from Enforced Disappearance.202

The definition in the ICC Statute is based on the UN Declaration and the Inter-
American Convention,203 and refers to the ‘arrest, detention or abduction of persons
by, or with the authorization, support or acquiescence of, a State or political organ-

ization, followed by a refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of those persons, with the intention of remov-

ing them from the protection of law for a prolonged period of time’.204

A welcome development in the negotiation of the ICC Elements was the realiza-

tion that there are various ways in which an individual may be liable for this crime.
Previous definitions described the whole system of enforced disappearance, but it is

unlikely that a single individual would be involved in the arrest, detention or abduc-
tion phase, as well as the refusal to acknowledge the deprivation or to provide
information. Enforced disappearance typically involves many actors. Therefore, the

ICC Elements recognize that the crime may be committed (a) by arresting, detaining
or abducting a person, with knowledge that a refusal to acknowledge or give

information would be likely to follow in the ordinary course of events, or (b) by
refusing to acknowledge the deprivation of freedom or to provide information on

the fate or whereabouts, with knowledge that such deprivation may well have
occurred.205

Previous instruments required commission, authorization, support or acquiescence
from the State. The ICC Statute expanded this to refer as well to ‘political organiza-

tions’, consistent with the fundamental proposition that crimes against humanity may
be committed by non-State actors. The terms ‘authorization, support or acquiescence’
may provide helpful guidance in interpreting Article 7(2)(a) of the ICC Statute.

However, whereas Article 7(2)(a) does not require authorization of, support for or
acquiescence in relation to the particular acts of the accused, in the case of enforced

disappearance, a more direct linkage appears to be required.
Those arresting, detaining or abducting a person must know that a refusal to

acknowledge or give information would be likely to follow in the ordinary course of
events. Those refusing to acknowledge the deprivation of freedom or to provide

information on the fate or whereabouts must know that such deprivation may well
have occurred. In addition, the crime of enforced disappearance requires a particular
intention, to remove a person from the protection of the law.

202 Preamble paras. 4, 6 and 5 of the respective instruments.
203 Preamble para. 3 of the UN Declaration and Art. 2 of the Inter-American Convention.
204 Art. 7(2)(i) of the ICC Statute.
205 Georg Witschel and Wiebke Rückert, ‘Crime Against Humanity of Enforced Disappearance of Persons’ in Lee,

Elements and Rules, 98–103.
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Enforced disappearance may involve other crimes such as killing, torture or arbit-

rary imprisonment. The essence of the crime, however, is that the friends and families
of the direct victims do not knowwhether the persons concerned are alive or dead. It is

this uncertainty that is the hallmark of enforced disappearance, and indeed the friends
and families of the direct victims are also the special victims of this crime.

11.3.11 Apartheid

The ICC Statute includes the crime of apartheid as a crime against humanity.
Apartheid was recognized as a crime against humanity in instruments such as the

1968 Convention on the Non-Applicability of Statutory Limitations to War Crimes
and Crimes Against Humanity and the 1973 Apartheid Convention.206

The definition was adjusted in order to refer not only to the situation which had
prevailed in South Africa, but also any similar situations in the future. The ICC

Statute, Article 7(2)(h), defines it as ‘inhumane acts of a character similar to those
referred to in paragraph 1, committed in the context of an institutionalized racial

regime of systematic oppression and domination by one racial group over any other
racial group and committed with the intention of maintaining that regime’.

The definition of crimes against humanity always included a residual clause encom-

passing other inhumane acts of a similar character. Thus, by requiring in the crime of
apartheid definition that the inhumane acts be ‘of a character similar to those referred

to in paragraph 1’, the drafters ensured that they did not exceed existing law.What the
ICC Statute provides is simply an express affirmation and recognition of the crime of

apartheid where inhumane acts are committed in the context of an institutionalized
racial regime of systematic oppression and domination.

Most or all of the acts listed in the Apartheid Convention are captured by the ICC
definition. The requirement of ‘similar character’ naturally covers acts of identical
character,207 and hence the examples in the Apartheid Convention of murder, torture,

arbitrary imprisonment and persecution are clearly included. In addition, inflicting
conditions calculated to cause physical destruction of a group; legislative measures to

prevent a racial group from participation in political, social, economic and cultural
life; legislative measures to divide the population through ghettos, prohibiting mixed

marriage, and expropriating property; and forced labour, appear to be of character
similar to ‘persecution’ and ‘other inhumane acts’ and therefore would be covered.

The significant difference between the two definitions is that the ICC Statute specifies
that the crime must be committed ‘in the context of an institutionalized regime of

systematic oppression and domination by one racial group over any other racial group
or groups’.

206 Art. 1(b) of the Convention on Statutory Limitations, quoted in Apartheid Convention, Preamble, para. 5.
207 A point clarified in the ICC Elements, Art. 7(1)(j), element 2.
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To constitute the crime of apartheid, the conduct must be committed with the

particular intent of maintaining the regime.

11.3.12 Other inhumane acts

All definitions of crimes against humanity close with the general residual clause ‘or
other inhumane acts’. A residual clause remains necessary because:

[h]owever much care were taken in establishing all the various forms of infliction, one would

never be able to catch up with the imagination of future torturers who wished to satisfy their

bestial instincts; and the more specific and complete a list tries to be, the more restrictive it

becomes.208

Jurists have however been aware that any such residual clause must be infused with
adequate precision to satisfy the criminal law principle of legality. The ICC Statute

provides the necessary threshold by requiring that the inhumane acts (1) be of a similar
character to other prohibited acts and (2) that they cause great suffering or serious
injury to body or to mental or physical health.209 Tribunal jurisprudence provides the

threshold by requiring ‘similar gravity and seriousness’ to other prohibited acts.210

The accused must carry out the conduct intentionally. It is not required that the

accused considered his or her actions ‘inhumane’, it is sufficient that the accused was
aware of the factual circumstances that established the character of the act.211 The

accused must intend to inflict serious bodily or mental harm.212

Tribunals have held the conduct element of ‘inhumane acts’ to be synonymous with

the conduct element of the war crime of ‘cruel treatment’.213

The Tribunal Statutes, unlike the ICC Statute, do not expressly include forced

disappearance, sexual violence, forced prostitution, forced transfer of populations in
their list of prohibited acts, and hence Tribunal jurisprudence has found that each of
these are encompassed in the Tribunal Statutes under ‘other inhumane acts’.214 Other

acts that have been characterized as inhumane acts include mutilation, severe bodily
harm, beatings, serious physical and mental injury, inhumane or degrading treatment

falling short of the definition of torture, imposing inhumane conditions in concentra-
tion camps, and forced nudity.215

208 Blaškić ICTY T. Ch. I 03.03.2000 para. 237, referring to Jean Pictet, Commentary on Geneva Convention IV (ICRC,
Geneva, 1960) 54.

209 Art. 7(1)(k) of the ICC Statute. 210 See, e.g. Kayishema ICTR A. Ch. 01.06.2001 para. 583.
211 ICC Elements, Art. 7(1)(k), element 3; Čelebići ICTY T. Ch. II 16.11.1998 para. 543.
212 ICC Elements, Art. 7(1)(k); Blaškić ICTY T. Ch. I 03.03.2000 para. 243.
213 Jelisić ICTY T. Ch. 14.12.1999 para. 52. The ICC Elements use different terms for the two crimes, so it remains to be

seen whether the ICC will adopt the same approach.
214 Kvočka ICTY T. Ch. I 02.11.2001 para. 208; Kupreškić ICTY T. Ch. II 14.01.2000 para. 566.
215 Akayesu ICTR T. Ch. I 02.09.1998 paras. 685–97; Tadić ICTY T. Ch. II 07.05.1997 para. 730; Blaškić ICTY T. Ch. I

03.03.2000 para. 239; Kvočka ICTY T. Ch. I 02.11.2001 para. 209; Čelebići ICTY T. Ch. II 16.11.1998 paras. 554–8.
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