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War Crimes

12.1 Introduction

12.1.1 Overview

Awar crime is a serious violation of the laws and customs applicable in armed conflict
(also known as international humanitarian law), giving rise to individual criminal

responsibility under international law. Because the law of war crimes is based on
international humanitarian law, section 12.1 will explain the relevant underlying

principles of international humanitarian law, and then the development of war crimes
law. Section 12.2 will review issues common to all war crimes, namely the existence of
armed conflict, the nexus between the conduct and the armed conflict, and the role of

the perpetrator and victim. Section 12.3 will survey the specific offences constituting
war crimes.

Unlike crimes against humanity, war crimes have no requirement of widespread
or systematic commission. A single isolated act can constitute a war crime. For war

crimes law, it is the situation of armed conflict that justifies international concern.

12.1.2 A brief history of humanitarian law

Laws and customs regulating warfare may be traced back to ancient times.While such
norms have varied between civilizations and centuries, and were often shockingly lax

by modern standards, it is significant that diverse cultures around the globe have
recorded agreements, religious edicts, and military instructions laying out some

rudimentary ground rules for military conflict. In recent centuries, military codes –
such as the Lieber Code promulgated during the American Civil War – have refined
and developed these customs.1

Codification and progressive development at the international level was spurred
in part by the efforts of one individual. In 1859, Henri Dunant, a businessman from

1 See, e.g. Leslie Green, The Contemporary Law of Armed Conflict (Manchester, 2000) 20–53; Christopher Greenwood,
‘Historical Development and Legal Basis’ in Dieter Fleck, Handbook of Humanitarian Law in Armed Conflict (Oxford,
1995); M. Sassoli and A. Bouvier, How Does Law Protect in War (Geneva, 1999) 97–104.
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Geneva, witnessed the aftermath of the Battle of Solferino, and was shocked by the

horrors of wounded soldiers left to die on the battlefield. He published a poignant and
evocative account of the carnage, urging measures to reduce such unnecessary suffer-

ing.2 This appeal led promptly to the creation of the International Committee of
the Red Cross in 1863 and the adoption of the first Geneva Convention for the
Amelioration of the Condition of the Wounded in Armies in the Field in 1864.

Since then, there have been many treaties developing international humanitarian
law (IHL). These are sometimes divided into ‘Geneva law’, which primarily focuses on

protecting civilians and others who are not active combatants (such as the sick and
wounded), and ‘Hague law’, which regulates specific means and methods of warfare,

with a view to reducing unnecessary destruction and suffering. Among the most
significant in the latter category are the 1907 Hague Regulations, which recognized

that ‘the right of belligerents to adopt means of injuring the enemy is not unlimited’,
and laid down many provisions on the means and methods of warfare that are now
recognized as customary law. The four Geneva Conventions of 1949, adopted in

response to the inhumanities of the Second World War, considerably added to and
updated previous Geneva Conventions. The 1949 Conventions deal with sick and

wounded in the field (‘GC I’), the wounded, sick and shipwrecked at sea (‘GC II’),
prisoners of war (‘GC III’) and civilians (‘GC IV’). In 1977, these rules were again

updated by two Additional Protocols, the first concerning international armed con-
flicts (‘AP I’) and the second, non-international (hereafter, for the sake of brevity,

‘internal’) armed conflicts (‘AP II’). AP I combines elements of Hague law andGeneva
law, making this traditional distinction less relevant.

Other significant treaty developments have strengthened the protection of cultural
property,3 the prohibition or regulation of certain weapons (such as biological and
chemical weapons and anti-personnel mines),4 and the prohibition on the use of child

soldiers.5 One of the most significant developments in recent decades is the gradual
expansion of the principles applicable in international armed conflicts to internal

armed conflicts, which will be discussed in this chapter.
The provisions of the 1907 Hague Regulations as well as much of the 1949 Geneva

Conventions have come to be recognized as customary law; hence they apply regard-
less of whether parties to the conflicts have ratified those conventions.6 Some, but

2 Henri Dunant, Un Souvenir de Solférino (Geneva, 1862).
3 1954 Hague Convention for the Protection of Cultural Property in the Event of an Armed Conflict, 14 May 1954,;
and two protocols thereto, the 1954 First Hague Protocol, 24 May 1954, and the 1999 Second Hague
Protocol, 29 March 1999.

4 Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and
Toxin Weapons and on their Destruction, 10 April 1972; Convention on Prohibitions or Restrictions on the Use of
Certain Conventional Weapons which may be Deemed to Be Excessively Injurious or to have Indiscriminate Effects,
10 October 1980; four protocols thereto including Convention on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on their Destruction, 13 January 1993; Convention on the Prohibition of
the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction, 18 September 1997.

5 Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict.
Adopted and opened for signature, ratification and accession by General Assembly resolution A/RES/54/263 of
25 May 2000.

6 Theodor Meron, Human Rights and Humanitarian Norms as Customary Law (Oxford 1999) 41–62.
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not all, provisions of the Additional Protocols have obtained recognition as

customary law.7

12.1.3 Key principles of humanitarian law

The resulting principles may be summarized in different ways, but key elements
include:

* non-combatants are to be spared from various forms of harm; this category includes not only

civilians but also former combatants, such as prisoners of war and fighters rendered hors de

combat because they are wounded, sick, shipwrecked or have surrendered;
* combatants must distinguish between military objectives and the civilian population, and

attack only military objectives (the principle of distinction);
* in attacking military objectives, combatants must take measures to avoid or minimize

collateral civilian damage and refrain from attacks that would cause excessive civilian

damage (the principle of proportionality);
* there are restrictions on the means and methods of war, to reduce unnecessary suffering and

to maintain respect for humanitarian principles.

IHL is triggered by the outbreak of armed conflict and seeks to regulate the conduct of
such conflict. The goal of abolishing warfare8 altogether is left to other legal and

political domains.9

Indeed, a fundamental principle of IHL is the complete separation of the ius ad

bellum (the law regarding resort to armed conflict) and the ius in bello (the law
governing conduct during the armed conflict). In previous centuries, some scholars

had suggested that the party fighting a ‘just’ war should benefit from more permissive
IHL provisions.10 The obvious difficulty with this proposition is that both sides claim
to be fighting with just cause, leading to confusion and obfuscation as to the applicable

rules. Moreover, the victims of armed conflict still need protection regardless of the
purpose of the conflict. In order to advance the fundamental humanitarian aims of

IHL, it is now a clearly established principle that IHL applies equally and uniformly,
irrespective of the origins of or reasons for the conflict.11 Ius ad bellum considerations

7 See, e.g.Hamdan v. Rumsfeld 126 S ct 2749 (2006) (re Art. 75 API); Strugar ICTY A. Ch. 22.11.2002 para. 9 (re Arts. 51
and 52 AP I); Meron, Customary Law, 62–78.

8 The term ‘war’ or ‘warfare’ will be used in this chapter, but as is explained in section 12.2.1, there is no longer a need for a
formal declaration of war in order to constitute an armed conflict.

9 See, e.g. Preamble, Arts. 1 and 2 of the Hague Regulations: ‘Seeing that while seeking means to preserve peace and
prevent armed conflicts between nations, it is likewise necessary to bear in mind the case where the appeal to arms has
been brought about by events which their care was unable to avert; Animated by the desire to serve, even in this extreme
case, the interests of humanity and the ever progressive needs of civilization . . .’

10 See, e.g. HugoGrotius,De Jure Belli ac Pacis (1625); Peter Haggenmacher,Grotius et la doctrine de la guerre juste (Paris,
1983) 597–612.

11 See, e.g. Preamble, para. 5 of AP I: ‘provisions . . . must be fully applied in all circumstances . . . without any adverse
distinctions based on the nature or origin of the conflict or on the causes espoused by or attributed to the parties to the
conflict’; and see Sassoli and Bouvier, How Does Law Protect, 83–8 and at 681–2; US v. List (Hostages Case) VIII
LRTWC at 59; François Bugnion, ‘Guerre juste, guerre d’agression et droit international humanitaire’ (2002) 84 Revue
International de la Croix-Rouge 523. See however discussion of Art. 1(4) AP I in section 12.2.2.
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have no bearing on the interpretation or application of IHL in a conflict, and hence it

cannot be argued, for example, that a war was unjustified and therefore that all killings
of combatants were war crimes or that all attacks were disproportionate.12 The

question whether resorting to force was legal or illegal is addressed under other law
such as the UN Charter (and some day, perhaps, the crime of aggression).13

12.1.4 The challenge of regulating warfare

The effort to regulate the exceptional situation of armed conflict is rife with difficulty.
Indeed, war in many ways seems to be the antithesis of law, leading to the mistaken

saying that silent enim leges inter arma (law is silent in war). Normal rules – including
the fundamental legal and moral prohibitions on killing and destruction – are largely

displaced in armed conflict, and combatants cannot be punished for lawful acts of
war. Nonetheless, the eruption of armed conflict does not create a legal vacuum.

Militaries are still subject to discipline, and compliance with IHL norms is required.
However, enforcement of international norms, which can be challenging in the best

of circumstances, is all the more difficult in the context of a struggle for dominance
among armed groups. International criminal justice is one means of deterring viola-
tions and educating people that some basic laws apply in all circumstances.

Permeating the development and interpretation of IHL and war crimes law is the
tension between military and humanitarian considerations. Combatants may put too

great a weight on military imperatives at the expense of humanitarian considerations.
Conversely, those fortunate enough not to have been involved in conflict may dis-

count or neglect military considerations when making assertions about IHL and war
crimes law. Either oversight would hinder appreciation and understanding of the law.

When appraising war crimes law, it is important to consider the chaotic situations
faced in armed conflict and the requirements of military strategy and tactics. In war,
parties are permitted to apply decisive force in order to overcome their enemies as

rapidly and efficiently as possible and with as few losses as possible. Destruction and
death will occur even in lawfully conducted conflict. Mistakes may occur, with tragic

consequences, without necessarily amounting to war crimes. Soldiers and comman-
ders operating in circumstances of fatigue, stress, the chaos of combat and continuous

fear of death are entitled to clear and practical rules.
While IHL involves a balancing of military and humanitarian considerations, it is

also clear that the weight assigned to these considerations has been shifting over the
years in a progressive direction. This process has been aptly referred to as ‘the

humanization of humanitarian law’.14 Many factors have contributed to this process,
including the increasing emphasis in international law and international relations on
protecting human beings as opposed to an exclusive focus on State interests. The result

12 See, e.g. Sassoli and Bouvier, How Does Law Protect, 665; Altstötter (Justice Trial) VI LRTWC 1 at 52.
13 See ch. 13. 14 Theodor Meron, ‘The Humanization of Humanitarian Law’ (2000) 94 AJIL 239.
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has been stricter rules of conduct, protecting more classes of victims and applying in

more circumstances, including during internal armed conflicts.
In addition, while egregious violations remain common in many conflicts, the

practice among many States has been to place greater and greater weight on humani-
tarian considerations. The phenomena of mass media, democratization and globaliza-
tion mean that images of civilian suffering are more readily available (although

censorship and propaganda remain ubiquitous). Technological advances have raised
expectations about precision attacks.15 Those who plan operations know that inci-

dents causing significant civilian casualties can erode support from domestic popula-
tions, coalition partners and the international community. Anecdotal evidence also

indicates that awareness of international criminal justice institutions is inducing
greater compliance among military leaders. Conversely, the difficulties of ‘asym-

metric’ warfare against non-State actors with no regard for humanitarian law have
led some governments to seek to deny or restrict the application of IHL, creating new
points of tension.16

12.1.5 The relationship between war crimes and IHL

War crimes law is, in effect, a set of secondary rules that criminalize a subset of the

primary rules found in IHL.17 The major question is which of the rules of IHL
constitutes a criminal offence when violated.

Some treaties, such as the Geneva Conventions, expressly criminalize violations of
identified fundamental provisions.18 War crimes may also be found in customary law

even in the absence of a treaty provision criminalizing the norm. For example, the
Nuremberg Tribunal held that key provisions of the 1907Hague Regulations reflected

customary law and that violations amounted to crimes, even though the Hague
Regulations did not expressly criminalize such violations.19

In the seminal Tadić decision on jurisdiction, the Appeals Chamber interpreted the

ICTY Statute provision on ‘violations of the laws or customs of war’, giving guidance
on how to identify the content of war crimes law. The decision confirmed that not

every IHL violation amounts to a war crime.20 Such a conclusion is clearly correct,
since IHL includes a great many technical regulations that would be quite inappropri-

ate for criminalization.21 For example, GC III requires that prisoners of war have a
canteen where they may purchase foodstuffs, soap and tobacco at local market prices,

15 Michael N. Schmitt, ‘Precision Attack and International Humanitarian Law’ (2005) 87 International Review of the Red
Cross 445.

16 Toni Pfanner, ‘Asymmetric Warfare from the Perspective of Humanitarian Law and Humanitarian Action’ (2005) 87
IRRC 149; Luisa Vierucci, ‘Prisoners of War or Protected Persons quaUnlawful Combatants? The Judicial Safeguards
to which Guantanamo Bay Detainees are Entitled’ (2003) 1 JICJ 284.

17 M. Bothe, ‘War Crimes’ in Cassese, Commentary, 387–8. 18 See section 12.1.6.
19 Nuremberg Judgment (1947) 41 AJIL at 218 and 248–9; United States v. von Leeb, XII LRTWC 1 at 61–2 and 86–92.
20 Tadić ICTY A. Ch. 2.10.1995 para. 94.
21 See, e.g. Henckaerts andDoswald-Beck, ICRCCustomary Law, 568; andHersch Lauterpacht, ‘The Law of Nations and

the Punishment of War Crimes’ (1944) 21 BYBIL 58 at 78–9.
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and that they be given a specific monthly advance of pay depending on rank;22 an

unavailability of tobacco, or providing goods slightly above market rates, or provid-
ing slightly less pay would be a breach of IHL but would certainly not amount to a war

crime.
The Appeals Chamber stated the following requirements for a war crime within the

jurisdiction of the Tribunal: (1) the violation must infringe a rule of IHL, (2) that rule

must be found in customary law or applicable treaty law, (3) the violation must be
‘serious’, in that the rule protects important values and the breach involves grave

consequences for the victim, and (4) the violation must entail individual criminal
responsibility.23

This test has been usefully applied in subsequent Tribunal cases.24 Questions have
been raised as to whether the fourth requirement is in reality redundant, since the

evidence presented of criminalization has typically been sparse, and it may simply be
that all serious violations are criminalized.25 It has also been noted though, that simply
applying the adjective ‘serious’ is question-begging and is not operational as a distin-

guishing criterion;26 hence more may be needed to elaborate upon the requirement. In
an article presaging the Tadić decision, Theodor Meron referred to factors such as

whether the norm is directed to individuals, whether it is unequivocal in character, the
gravity of the act and the interests of the international community.27 In any event,

the approach of recognizing serious violations of IHL as war crimes largely inspired
the selection of crimes in the ICC Statute.28

Since war crimes are serious violations of IHL, it is often necessary to refer to the
relevant principles of IHL to interpret international criminal law in this area.29 This is

why the chapeau of Article 8(2)(a) of the ICC Statute refers to the provisions of the
relevant Geneva Conventions, and the chapeau of Article 8(2)(b) refers to ‘the estab-
lished framework of international law’. Some uncertainties have been expressed as to

the interpretation of the latter provision,30 but it is simply a renvoi to the relevant rules
of IHL to aid in the interpretation of the various provisions.31

22 Arts. 28 and 60 GC III. 23 Tadić ICTY A. Ch. 2.10.1995 para. 94.
24 See, e.g. Galić ICTY T. Ch. 5.12.2003 paras. 13–32.
25 Robert Cryer, ‘Prosecutor v. Galić and the War Crime of Terror Bombing’ (2005–2006) 2 Israel Defence Forces Law

Review 73 at 91–5.
26 Georges Abi-Saab, ‘The Concept of War Crimes’ in Sienho Yee andWang Tieya (eds.), International Law and the Post-

Cold War World: Essays in Memory of Li Haopei (London, Routledge) 112.
27 Theodor Meron, ‘International Criminalization of Internal Atrocities’ (1995) 89 AJIL 554 at 562.
28 Herman von Hebel andDarryl Robinson, ‘CrimesWithin the Jurisdiction of the Court’ in Lee, TheMaking of the Rome

Statute, 103–5.
29 Peter Rowe, ‘War Crimes’ in Dominic McGoldrick, Peter Rowe and Eric Donnelly (eds), The Permanent International

Criminal Court: Legal and Policy Issues (Oxford, 2004) 217–19.
30 W. J. Fenrick et al., ‘Article 8’ in Triffterer, Observers’ Notes. 185 considers the provision ‘unclear’; A. Cassese, ‘The

Statute of the International Criminal Court: Some Preliminary Reflections’ (1999) 10 EJIL 149 150–2 expresses concern
that it may require proof of customary law status, while preferring an interpretation that it reflects the drafters’ view that
the crimes are already customary law; and see Machteld Boot, Genocide, Crimes Against Humanity and War Crimes
(Oxford, 2002) 564–6.

31 This understanding is now confirmed in ICC Elements, Introduction to War Crimes, para. 2, and dovetails with Art.
21(1)(b) ICC Statute. The ICC Elements also make clear that this encompasses the law of armed conflict at sea where
relevant.
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IHL and war crimes law have similar aims but very different scope and conse-

quences. IHL is addressed to governments and other parties to a conflict; it sets out
standards expected in armed conflict, and violations can culminate in compensation

or other satisfaction. War crimes law is addressed to individuals, and sets out offences
amounting to the most serious crimes of concern to the international community as a
whole, and can culminate in imprisonment as a war criminal. For these reasons,

similar provisions may warrant a more restrictive interpretation in the context of
war crimes law, consistent with the seriousness of war crimes law and general princi-

ples of criminal law (strict construction). For example, IHL requires that, before any
sentencing of protected persons, a party must provide a fair trial affording all indis-

pensable judicial guarantees.32 Aminor breach of even one such right would fall below
this standard and violate IHL, requiring an appropriate remedy. However, it would be

incorrect to say that as a consequence all involved in the trial are thereby rendered war
criminals. For the purpose of war crimes law, it is necessary to look at the cumulative
effect of shortcomings to see whether there was a deprivation of fair trial amounting to

a war crime.33 Similarly, as noted by Lauterpacht, there may be acts of warfare for
which the state of international law is uncertain or controversial, yet criminal proceed-

ings would be a questionable method for resolving unsettled questions of bona fide
controversy.34 Instead, adjudication under IHL and compensation is the more appro-

priate avenue to settle such controversies.35

12.1.6 A brief history of the law of war crimes

War crimes law deals with the criminal responsibility of individuals for serious viola-
tions of international humanitarian law. National laws have long provided for prose-

cution of war crimes.36 For example, the Lieber Code recognized criminal liability of
individuals for violations, and similar provisions are in military manuals of many
countries.37 Following some prominent historical examples of war crimes prosecu-

tions,38 and after abortive efforts to conduct international trials at the end of the First
World War,39 the Nuremberg Charter gave form to the international law of war

crimes. Article 6(b) of the Charter included:

War crimes: namely, violations of the laws or customs of war. Such violations shall include, but

not be limited to, murder, ill-treatment or deportation to slave labour or for any purpose of

civilian population of or in occupied territory, murder or ill-treatment of prisoners of war or

persons on the seas, killing of hostages, plunder of public or private property, wanton destruc-

tion of cities, towns or villages, or devastation not justified by military necessity . . .

32 Common Article 3 to the Geneva Conventions. 33 ICC Elements, footnote 59.
34 Lauterpacht, ‘Law of Nations’, 74–5. 35 Ibid., 75.
36 Timothy L.H. McCormack, ‘From Sun Tzu to the Sixth Committee: The Evolution of an International Criminal Law

Regime’ in Timothy L.H. McCormack and Gerry. J. Simpson (eds.), The Law of War Crimes (The Hague, 1997);
Leslie Green, The Contemporary Law of Armed Conflict (Manchester, 2000) 286–90.

37 Instructions for the Government Armies of the United States in the Field, General Orders No. 100, 24 April 1863.
38 For example, the 1474 trial of Peter von Hagenbach for crimes during the siege of Breisach. 39 See ch. 6.
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Within the scope of ‘war crimes’ the Nuremberg Tribunal included key provisions of

the Hague Regulations, which it held gave rise to individual criminal responsibility
under customary law.40

The four Geneva Conventions of 1949 included ‘grave breach’ provisions, expressly
recognizing certain violations as crimes subject to universal jurisdiction.41 These
provisions have come to be regarded as reflective of customary international law.42

Additional Protocol I to those Conventions (‘AP I’), adopted in 1977, introduced
additional ‘grave breaches’, although not all of these have attained recognition as

customary law.43

The ICTY Statute included grave breaches of the Geneva Conventions (Article 2

of the ICTY Statute) as well as violations of other laws or customs of war, featuring
an open-ended list with five examples.44 The ICTR Statute, designed to deal with

an internal armed conflict, included serious violations of common Article 3 and
Additional Protocol II of 1977 (‘AP II’), featuring an open-ended list with eight
examples.45

The ICC Statute, adopted a few years later in 1998, contains the longest and most
comprehensive list of war crimes of any of the tribunal statutes. Unlike previous lists,

the list in Article 8 is exhaustive. Some States, such as the United States, which had
been quite content to impose an open-ended list upon others (Nuremberg, ICTY,

ICTR) had a notable change of heart when confronted with a permanent court that
could potentially apply to their own forces.46 There may also have been a concern to

avoid the initiatives of judge-made law within the ad hoc Tribunals.47 In any event,
despite the seeming double standards, an exhaustive list is certainly more consistent

with criminal law principles, particularly the principle nullum crimen sine lege.
The ICC Statute contains an extensive list of fifty offences, including grave breaches

of the Geneva Conventions, serious violations of common Article 3 and other serious

violations drawn from various sources. Since the goal of the drafters was to reflect
customary law rather than to create new law, many provisions from previous instru-

ments were excluded because of a lack of consensus on their customary law status. The
ICC list, while lengthy, does not include all war crimes recognized in customary

law; an example often cited is the prohibition on the use of chemical or biological

40 Nuremberg Judgment, reproduced (1947) 41 AJIL 172 at 218; von Leeb XII LRTWC 1 at 86–92.
41 Art. 49 GC I, Art. 51 GC II, Art. 130 GC III, Art. 147 GC IV. See ch. 3 for a discussion of whether these provisions

confer universal jurisdiction strictly so called.
42 See Art. 2 ICTY Statute, Art. 8(2)(a) ICC Statute, and ICJ,Advisory Opinion on Legality of the Threat or Use of Nuclear

Weapons (1996) ICJ Rep 226, 257 (8 July 1996) at paras. 79 and 82.
43 Art. 85 AP I. But see the study of customary law undertaken under ICRC auspices: Henckaerts &Doswald-Beck, ICRC

Customary Law.
44 Art. 3 ICTY Statute. The list included use of poisonous weapons or weapons calculated to cause unnecessary suffering;

wanton destruction; attack of undefended places; seizure or destruction of historic monuments, works of art, or
institutions dedicated to certain purposes; and plunder.

45 Art. 4 ICTR Statute. The list included murder, cruel treatment, torture, mutilation, collective punishments, hostage
taking, terrorism, outrages on dignity, including rape, enforced prostitution and indecent assault, pillage and passing
sentences without proper trial.

46 See Robert Cryer, Prosecuting International Crimes (CUP, 2005) 263–9.
47 See William Schabas, Introduction to the International Criminal Court (Cambridge, 2001) 54.
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weapons.48 As expressly noted in Article 10 of the ICC Statute, the absence of a

provision in the ICC Statute list does not affect its status as existing or developing
international law.

The SCSL Statute and the Iraq Special Tribunal Statute have included some of the
key provisions in the ICC list. Article 14 of the Iraq Special Tribunal Statute copies the
ICC Statute definitions, providing another instance of State practice confirming those

definitions. The statute of the Special Court for Sierra Leone includes violations of
common Article 3 and a short list of other serious violations, reflecting certain crimes

from the ICC Statute, namely attacks directed against civilians, attacks on humani-
tarian aid workers and child conscription.49

In addition to the extensive list of war crimes in the ICC Statute, other war crimes
may be identified in customary law and treaty law. As mentioned above, the ICC

Statute is not a complete codification of all crimes in customary law, and hence other
provisions may be identified applying the Tadić test, described in section 12.1.5.
Moreover, war crimes may be established under treaty law – for example, among

parties to AP I, the entire set of grave breaches in that Protocol is applicable as a
matter of treaty law, regardless of whether they are also customary law.

12.1.7 War crimes in internal armed conflicts

Traditionally, neither IHL nor war crimes law applied in non-international armed

conflicts. Before the advent of human rights law, States were regarded as entitled to
deal with their own citizens more or less as they pleased, including in situations of

rebellion and insurrection. This was an ‘internal affair’, in which other States should
have no say. States sought to preserve latitude in putting down rebels, and they did

not wish to bestow any possible recognition on rebel groups. Exceptionally, States
involved in intense internal conflicts occasionally recognized a situation of ‘belliger-
ency’, in which case IHL was applied to the conflict.50

During the negotiation of the four Geneva Conventions of 1949, several delegations
pressed for recognition of rules in internal conflicts, a proposal strongly opposed

by others.51 After intense discussions, agreement was reached to include in each
Convention a common Article – Article 3 – laying out some very basic norms

recognized to apply even in internal armed conflicts. Even this very modest provision
was an achievement.

Regulation of internal armed conflict was expanded significantly in AP II of
1977. Again, the negotiation was difficult, with many States opposing regulation.

Agreement was reached on a short list of provisions, expanding upon and developing

48 See section 12.3.7. 49 Arts. 3 and 4 SCSL Statute.
50 See, e.g. Eric David, Principes de Droit des Conflits Armés (2nd edn, Brussels, 1999) 124–7; Lindsay Moir, The Law of

Internal Armed Conflict (Cambridge, 2002) at 3–21.
51 Jean Pictet, Commentary to I Geneva Convention (Geneva, 1952) 38–48.
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those rules in common Article 3 but still falling far short of that applicable to

international armed conflict.52

Significantly, common Article 3 and AP II contained no grave breaches provisions,

leading to the conclusion that violations of those provisions were not criminalized. As
of 1990, it was widely accepted that the law of war crimes did not apply in internal
armed conflict.53

By the 1990s, the gap in coverage had become increasingly problematic, and several
factors converged to precipitate a necessary legal evolution. First, internal conflicts

had increased in magnitude and duration, causing vastly more civilian deaths than
in previous centuries.54 Second, internal conflicts had become more prevalent than

international conflicts,55 making change necessary if war crimes law was to have
relevance for victims of conflict. Third, the increasing interdependence of States

meant that internal conflicts had greater consequences for surrounding regions,
increasing the urgency of regulating the conflicts. Fourth, the increased prioritization
of human rights and human security meant that States were more willing to insist on

extending protection even in contexts previously considered an ‘internal affair’.56

The UN Security Council took the first major step forward when it adopted the

ICTR Statute. Because the conflict in Rwanda was internal, the Council was con-
fronted with the question of war crimes in internal conflict. The Council included in

the statute serious violations of common Article 3 and core provisions of AP II, thus
expressly recognizing a criminalization of these prohibitions.

The Tadić decision on jurisdiction by the ICTY Appeals Chamber had a consider-
able impact on the development of the law in this area.57 The decision reviewed State

practice, resolutions of the League of Nations, General Assembly, Security Council
and European Union, ICJ decisions, military codes of conduct, and agreements and
understandings, and concluded that the traditional stark dichotomy between inter-

national and internal conflicts was becoming blurred, and that some war crimes
provisions were now applicable in internal armed conflicts. The Chamber held that

there had not been a wholesale transposition or a complete convergence, but rather
that ‘only a number of rules and principles . . . have gradually been extended to apply to

internal conflicts’.58 Moreover, ‘this extension has not taken place in the form of a
full and mechanical transplant of those rules to internal conflicts; rather, the general

52 Howard S. Levie, The Law of Non-International Armed Conflict (Dordrecht, 1987) 27–90; Michael Bothe,New Rules for
Victims of Armed Conflict (The Hague, 1982) 605–8; Yves Sandoz et al., Commentary on the Additional Protocols of 8
June 1977 (Geneva, 1987) 1336.

53 ‘[A]ccording to humanitarian law as it stands today, the notion of war crimes is limited to situations of international
armed conflict’: ICRCDDM/JUR442 b, 25March 1993, para. 4 (cited in the Separate Opinion of Judge Li,Tadić ICTY
A. Ch. 02.10.1995 para. 7); Denise Plattner, ‘The Penal Repression of Violation of International Humanitarian Law’
(1990) 30 International Review of the Red Cross 409.

54 UN Development Programme, Human Development Report 2005 (UNDP, 2005) 153–61.
55 Human Security Centre, Human Security Report 2005 (Oxford, 2005) 22–5.
56 Tadić ICTY A. Ch. 2.10.1995 paras. 94–6; and see discussion in, e.g. Theodor Meron, ‘International Criminalization of

Internal Atrocities’ (1995) 89 AJIL 554; Darryl Robinson and Herman von Hebel, ‘War Crimes in Internal Conflicts:
Article 8 of the ICC Statute’ (1999) 2 YIHL 193.

57 Tadić ICTY A. Ch. 2.10.1995. 58 Ibid., para. 126.
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essence of those rules, and not the detailed regulation they may contain, has become

applicable to internal conflicts’.59 To determine whether a norm also applies in
internal armed conflict, one must consider: whether there is clear and unequivocal

recognition of the norm, state practice indicating an intention to criminalize the norm,
the gravity of the acts, and the interest of the international community in their
prohibition.60

The decision was seen as groundbreaking at the time,61 but it was rapidly digested
by the international community. The approach was followed soon afterward by the

ICTR,62 and more significantly, it received a remarkable level of State acceptance
during the negotiation of the ICC Statute.63 Although a determined minority in Rome

strongly opposed the inclusion of war crimes in internal conflicts, a clear majority was
equally strongly committed to their inclusion. Opposition gave way to acceptance of

common Article 3 and a limited list of other fundamental provisions in the Statute.
Significantly, the approach taken by the Rome Conference largely followed that of
Tadić: identifying fundamental prohibitions and transposing them to internal

conflicts.64

In the result, roughly half of the provisions from international conflicts were

transplanted to internal conflicts in the ICC Statute. For other provisions, there was
not consensus that they were so fundamental that customary law at that point

recognized them in internal conflicts. While the recognition of half of the provisions
was a remarkable achievement in 1998, there is good reason to believe that the list of

war crimes in Article 8(2)(e) falls short of the list that the Tadić test would permit. For
example, the prohibition of starvation as a means of warfare, the use of chemical

weapons, attacking civilian objects, and launching disproportionate attacks, are all
fundamental provisions with long recognition in the laws and customs of war, and
hence merit recognition in internal conflicts.65 Indeed, the incompleteness of the list in

Article 8(2)(b)(e) produces a number of strange consequences.66 As noted above,
Article 10 affirms that nothing in the ICC Statute limits or prejudices the development

of other international law.
It has been suggested that the ICC Statute is ‘retrograde’ in that it did not abolish

completely the international–internal distinction.67 However, while the trend certainly
favours continued convergence, State practice and opinio juris do not currently sup-

port the view that the two regimes have become identical. Indeed, even the high-water

59 Ibid. 60 Ibid., paras. 128 and 129.
61 See, e.g. Christopher Greenwood, ‘International Humanitarian Law and the Tadić Case’ (1996) 7 EJIL 265; George

Aldrich, ‘Jurisdiction of the International Criminal Tribunal for the Former Yugoslavia’ (1996) 90 AJIL 64; Geoffrey
Watson, ‘The Humanitarian Law of the YugoslaviaWar Crimes Tribunal: Jurisdiction in Prosecutor v. Tadić’ (1996) 36
Virginia Journal of International Law 687.

62 Kanyabashi ICTR T. Ch. II 18.06.1997 para. 8.
63 In effect, the assimilation theory was put to the international community: Claus Kress, ‘War Crimes Committed in Non-

International Armed Conflict and the Emerging System of International Criminal Justice’ (2001) 30 Israel Yearbook on
Human Rights 1 at 5; Moir, Law of Internal, 160–7.

64 Robinson and von Hebel, ‘War Crimes’, 197–200. 65 Kress, ‘War Crimes’, 37, 39. 66 Ibid.
67 Antonio Cassese, ‘The Statute of the International Criminal Court: Some Preliminary Reflections’ (1999) 10 EJIL

149 150.
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mark of the Tadić decision did not assert that there had been a full and mechanical

transplant of rules from international conflicts to their internal counterparts, but
rather that the essence of some of the most important rules was applicable.

Moreover, some provisions from international armed conflict simply would not
make sense in internal conflict, particularly provisions concerning occupied territory,
prisoners of war, and transfer of the civilian population into occupied territory.

The law does however continue to progress.68 Given the convergence already
recognized, it would already be useful in any future catalogues of war crimes to

consolidate those provisions that are common to both internal and international
conflicts. The bifurcated structure in current statutes can create unnecessary compli-

cations, because it requires a determination of the character of an armed conflict in
order to know which provisions to charge (for example Art. 8(2)(b) or 8(2)(e)), even

where the provisions are similar or identical. It may be necessary to collect evidence
and litigate on complex issues, such as the role of third States,69 when ultimately this
has no bearing on the role and liability of the perpetrator. The ICTYhas partially side-

stepped this issue by relying heavily on common Article 3 and other provisions
applicable in internal conflicts.70 In any future catalogue of war crimes it would be

more efficient to establish one list of crimes applicable in both international and
internal conflicts, and a short list of those crimes applicable only in international

conflict.71 Such a list would not entail any change in customary law, but simply a
clearer presentation of the existing legal situation.

12.2 Common issues

12.2.1 Armed conflict

The essential element for any war crime is the nexus with armed conflict. It is the

insecure and volatile situation of armed conflict that warrants international interest
and gives rise to international jurisdiction over the crime. Whereas early IHL

depended on a declaration of a state of war, this was problematic in that parties to
conflict might raise formalistic arguments denying a state of war.72 Current IHL and

war crimes law focus on the objective existence of armed conflict, even if one or both of
the parties deny the state of war.73

In the case of internal conflict, a certain threshold of intensity and organization
must be met, in order to distinguish armed conflict from mere internal disturbances

68 See, e.g. the study of customary law undertaken under ICRC auspices: Henckaerts and Doswald-Beck, ICRC
Customary Law.

69 See section 12.2.2.
70 S. Boelaert-Suominen, ‘The Yugoslavia Tribunal and the Common Core of Humanitarian LawApplicable to all Armed

Conflicts’ (2000) 13 LJIL 619.
71 As a model, see the German Code of Crimes Against International Law, reproduced in, e.g.GerhardWerle, Principles of

International Criminal Law (The Hague, 2005) 428–33.
72 Pictet, Commentary to I Geneva Convention, 32–3.
73 See, e.g. Art. 2 common to the Geneva Conventions of 1949.
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and riots, as is discussed below.74 It is not entirely settled whether there is an intensity

requirement with respect to international armed conflict. Most authorities indicate
that in the case of State-to-State conflict, any resort to force involving military forces

amounts to armed conflict.75 However, some authorities indicate that a certain level of
intensity is needed.76 A policy argument in favour of the latter position is to avoid the
activation of the law of armed conflict in minor incidents. A (perhaps stronger) policy

argument in favour of the former position is to avoid technical arguments about
whether the law of armed conflict applies, which after all was the purpose of moving

from ‘war’ to the objective concept of ‘armed conflict’.
In any event, the concept of armed conflict includes not only the application of force

between armed forces, but also an invasion that meets no resistance,77 aerial bombing,
or an unauthorized border crossing by armed forces.

The state of armed conflict does not end with each particular ceasefire; rather,
it continues until the ‘general close of military operations’.78 According to Tribunal
jurisprudence, the state of armed conflict extends ‘until a general conclusion of peace

is reached, or in the case of internal armed conflict, until a peaceful settlement is
achieved’.79 The state of conflict may also be ended by a decisive close of military

operations even without an agreement.80 The state of armed conflict also applies
during occupation, that is to say when territory is placed under the authority of a

hostile army.81

12.2.2 Distinguishing between international and internal conflicts

The paradigmatic situation of international armed conflict is the resort to force
between the military forces of States. Complex issues arise outside this paradigm,

with respect to wars of national liberation, UN enforcement operations and foreign
intervention through proxy forces.82

74 See section 12.2.3.
75 Tribunal jurisprudence requires ‘protracted’ violence for internal conflict but not for State to State conflict: Tadić ICTY

A. Ch. 2.10.1995 para. 70. According to the ICRC commentary on the Geneva Conventions, the concept of armed
conflict includes ‘any difference arising between two States and leading to the intervention of members of the armed
forces’: Pictet,Commentary to I Geneva Convention 20; and see discussion in Claus Kress, ‘The 1999 Crisis in East Timor
and the Threshold of the Law of War Crimes’ (2002) 13 CLF 409 at 412–13.

76 See declaration made by the United Kingdom upon signature of AP I (the ‘term armed conflict of itself and in its context
implies a certain level of intensity of military operations’).

77 Art. 2 GC I. 78 Art. 6 GC IV.
79 Tadić ICTY A. Ch. 2.10.1995 para. 70. In addition, ‘[u]ntil that moment, international humanitarian law continues to

apply in the whole territory of the warring States or, in the case of internal conflicts, the whole territory under control of
a party, whether or not actual combat takes place there’.

80 Art. 6 GC IV; Christopher Greenwood, ‘The Scope of Application of Humanitarian Law’ in Fleck, Handbook, 54 and
63; see also UN Security Council Resolution 95, finding an interdiction by Egypt to be contrary to an armistice
agreement (even without a general peace treaty): UN Doc. S/RES/95 (1951), 1 Sept. 1951.

81 See, e.g. Art. 52 HagueRegulations; Art. 6 GC IV; ICCElements, footnote 34;Naletilić ICTYT. Ch. I 31.03.2003 paras.
214–17.

82 The complexities of these distinctions have further strengthened calls for a single body of IHL applicable in all conflicts:
James Stewart, ‘Toward a Single Definition of Armed Conflict in International Humanitarian Law: A Critique of
Internationalized Armed Conflict’ (2003) 85 IRRC 313.
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Wars of national liberation

According to Article 1(4) of AP I, the concept of international armed conflict also
includes conflicts in which ‘peoples are fighting against colonial domination and alien

occupation and against racist régimes in the exercise of their right of self-determination’.
This definition applies, as a matter of treaty law, to any prosecutions based on the
grave breaches regime of AP I.83

Themore difficult question is whether this expansion of the concept of international
armed conflict also applies in the general law of war crimes.84 On the one hand, if the

question is answered in the negative, parties to AP I would be simultaneously subject
to two regimes: an international conflict regime under AP I and an internal conflict

regime under (for example) the ICC Statute, which would seem an undesirable result.
On the other hand, if the question is answered in the affirmative, the AP I definition

might be applied in conflicts where the parties had not ratified AP I, which would also
seem undesirable.

The answer to the question seems to hinge on whether the AP I definition can be

regarded as customary law. The scant State practice makes it prudent to avoid any
hasty pronouncements on that question in the abstract. Moreover, different fact

patterns may make it easier or harder to characterize a conflict as international. A
conflict involving a people with a clear national identity resisting colonial domination

can be more readily seen as ‘international’. On the other hand, a conflict involving
local oppressed groups fighting against a racist regime, without foreign intervention,

may well be a worthy cause but it would seem counterfactual to describe it as
‘international’.85

UN forces

Another interesting question is the legal effect of intervention by UN enforcement
operations. The first question is whether IHL applies at all to such forces; after all, the

UN is an international organization and hence not party per se to the Geneva
Conventions and other IHL treaties. It is now recognized that the law of armed

conflict applies to the operations of UN forces;86 national governments of the parti-
cipating forces are bound by IHL and the UN applies to the forces the fundamental

principles and rules of IHL.87 Participants in a conflict cannot be exempted from basic
principles of IHL because they are fighting in a just cause (maintenance of interna-

tional peace and security); victims of conflict are entitled to protection of IHL in all
conflicts. Experience shows, regrettably, that even peacekeeping forces may be

involved in IHL violations and war crimes.

83 Art. 85 AP I. 84 See, e.g. discussion in Andreas Zimmerman, ‘Article 8’ in Triffterer, Observers’ Notes, 266–7.
85 On the fundamental separation between ‘just cause’ doctrine and IHL, see section 12.1.3.
86 Ray Murphy, ‘United Nations Military Operations and International Humanitarian Law: What Rules Apply to

Peacekeepers?’(2003) 14 CLF 153.
87 Secretary-General’s Bulletin: Observance by United Nations Forces of International Humanitarian Law, 6 August

1999, UN Doc. ST/SGB/1999/13.
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The remaining question is whether the intervention of UN forces – whether opera-

tions under UN flag or simply approved by the UN – can render a previously internal
conflict an international one. The law on this point does not appear to be settled.

To regard UN forces as being ‘parties to a conflict’ may seem inimical to the role of
the UN, and one could argue that an otherwise internal conflict remains internal.88

However, this may be blurring the issue of the justness of the cause with the issue of

whether forces are in fact engaged in armed conflict. When enforcement actions
(whether under UN flag or with UN authorization) involve a significant application

of force, the objective fact remains that foreign forces are thereby engaged in conflict.
The practice on this question is ambiguous.89

Proxy forces

Finally, a seemingly internal conflict may be rendered international where it is found

that local armed groups are in fact acting on behalf of an external State. For example,
in the Tadić case, the determination of whether the grave breaches provision applied
depended on whether the conflict was international, which in turn depended on

whether acts of certain forces (the VRS) were attributable to the Federal Republic
of Yugoslavia. The Federal Republic of Yugoslavia (FRY) had purported to with-

draw its forces (the JNA) from Bosnia, but left behind the VRS, composed of former
JNA soldiers of Bosnian origin, with the same officers, the same weapons, the same

equipment, the same suppliers and the same objectives, with funding still coming from
the FRY.

The majority of the Trial Chamber referred to the International Court of Justice
Nicaragua decision, which had adopted a stringent ‘effective control’ test to determine

whether an armed band could be regarded as a de facto organ of a State.90 The
majority in the Trial Chamber found that while the FRY had the capacity to direct
operations, there was no evidence of specific orders or that the FRY had actually

directed operations.91 The decision was criticized in a powerful dissent and in com-
mentary for not reflecting the reality of the situation.92

The Appeals Chamber clarified that for individuals, or for groups not militarily
organized, instructions or ex post facto endorsement or approval from a third State

may be required; however, with respect to armed groups, the Chamber departed from
the ICJ approach and replaced the test of ‘effective control’ by that of ‘overall

control’.93 Under the ‘overall control’ test, it is not necessary to produce evidence of

88 See, e.g. Dietrich Schindler, ‘The Different Types of Armed Conflicts According to the Geneva Conventions and
Protcols’ (1979) 163 Hague Receuil 121 at 151.

89 Christopher Greenwood, ‘International Humanitarian Law and United Nations Military Operations’ (1998) 3
Yearbook of International Humanitarian Law 3.

90 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.USA) (Merits) [1986] ICJ
Rep 14 para. 115

91 Tadić ICTY T. Ch. II 07.05.1997 paras. 588–607.
92 McDonald, Dissent in Tadić ICTY T. Ch. II 07.05.1997; see, e.g. Theodor Meron, ‘Classification of Armed Conflict in

the Former Yugoslavia: Nicaragua’s Fallout’ (1998) 92 AJIL 236.
93 Tadić ICTY A. Ch. 15.07.1999 para. 137.
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specific orders or instructions relating to particular military actions.94 It is sufficient to

establish ‘overall control going beyond the mere financing and equipping of such
forces and involving also participation in the planning and supervision of military

operations’.95

12.2.3 Distinguishing internal conflict from riots and disturbances

Section 12.2.2 discussed the line between international and internal armed conflict.

There is also a lower threshold, dividing situations of sufficient intensity to be called
‘armed conflict’ from lesser situations of riots and disturbances which are insufficient

to activate IHL and the law of war crimes. It is sometimes difficult to determine the
point at which mere civil strife crosses the threshold to amount to internal armed

conflict.
Further complicating this task is the fact that different authorities appear to suggest

slightly different thresholds, leading to the prospect of different thresholds for differ-
ent purposes. Common Article 3 says nothing about the threshold defining armed

conflict, whereas AP II poses a very high threshold, so that it applies only to armed
conflicts:

which take place in the territory of a High Contracting Party between its armed forces and

dissident armed forces or other organized groups which, under responsible command, exercise

such control over a part of its territory as to enable them to carry out sustained and concerted

military operations and to implement this protocol.96

The question arises whether the customary law of war crimes also involves different
thresholds for different crimes (for example common Article 3 and AP II crimes).

Tribunal jurisprudence does not indicate different thresholds for different crimes in
internal conflict. While there are many different ways to interpret the differing
authorities,97 we suggest that war crimes law applies a single threshold for all crimes

in internal armed conflict. This conclusion is based on four straightforward
propositions.

The first proposition is that ‘armed conflict’ entails a certain intensity of fighting
and level of organization of the parties. The widely accepted test articulated by the

ICTY Appeals Chamber in the Tadić case states that ‘armed conflict exists whenever
there is a resort to armed force between States or protracted armed violence between

governmental authorities and organized armed groups or between such groups within
a State’.98 This test has been interpreted as involving two criteria: intensity of the

94 Ibid., para. 145. 95 Ibid.
96 Art. 1(1) AP II. Green, Contemporary, 67 regards the test as ‘so high that it would exclude most revolutions and

rebellions’.
97 For a more detailed study, see Bahia Tahzib-Lie and Olivia Swaak-Goldman, ‘Determining the Threshold for the

Application of International Humanitarian Law’ in L. Lijnzaad et al. (eds.), Making the Voice of Humanity Heard
Netherlands, 2004.

98 Tadić ICTY A. Ch. 2.10.1995 para. 70 (emphasis added).
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conflict and organization of the parties.99 This standard was also applied by the ICTR

in Akayesu.100

The second proposition is that the statement in AP II and in Article 8(2)(d)

and (f) of the ICC Statute that ‘situations of internal disturbances and tensions,
such as riots, isolated and sporadic acts of violence and other acts of a similar nature’
do not constitute armed conflicts, is also implicit in the concept of armed conflict.

Indeed, the statement is simply the corollary of the requirements of intensity and
organization.101

The third proposition is that the additional restrictions appearing in AP II have not
been absorbed into the general law of war crimes. For example, AP II requires that one

party to the conflict be a government, whereas Tribunal jurisprudence and the ICC
Statute recognize armed conflict entirely between armed groups.102 In addition, con-

trol of territory was rejected as a requirement in Tribunal jurisprudence and the ICC
Statute, although it has been recognized as an important indicative factor as to the
existence of an armed conflict.103 Thus, these restrictions may continue to limit the

applicability of AP II as amatter of treaty law, but they do not affect the interpretation
of the concept of ‘armed conflict’ for other purposes, including the customary law of

war crimes.104

The fourth proposition is that the thresholds in the ICC Statute can be interpreted

consistently with Tribunal jurisprudence.105 While the requirement of ‘protracted’
violence appears only in Article 8(2)(f) (other serious violations),106 the requirement is

inherent in the concept of armed conflict and hence applicable to all war crimes in
internal conflict.107 Thus, it should not be interpreted as creating different thresholds

for different crimes, but as a clarification to facilitate acceptance of the controversial
Article 8(2)(e).108 Moreover, while Article 8(2)(f) refers to ‘protracted armed conflict’
rather than ‘armed violence’, this appears to have been a straightforward drafting

error, since the intent was to incorporate the threshold from Tadić, not to exclude a
class of armed conflicts.109 The French version of the statute supports the view that the

99 Tadić ICTY T. Ch. II 07.05.1997 para. 562. The Inter-American Commission appears to have applied a rather lower
threshold for the ‘protracted’ nature of the conflict. An attack by forty-two persons on military barracks, resulting in a
military response to retake the barracks, lasting around thirty hours and resulting in the deaths of twenty-nine attackers
and several State agents, was found sufficient to constitute an armed conflict: La Tablada, IACHR Report No. 55/97,
Case No. 11.137, Argentina; OEA/L/V/II.97, Doc. 38, 20 Oct. 1997. One may doubt whether such an episode would
satisfy the ‘protracted’ standard under Tribunal jurisprudence and the ICC Statute.

100 Akayesu ICTR T. Ch. I 2.9. 1998 paras. 619–20. The Akayesu decision also noted with approval a series of factors
suggested in ICRC commentary, including: whether the government was obliged to have recourse to the regular
military forces; recognition by the government of a state of belligerency; and inclusion of the situation on the agenda of
the Security Council or General Assembly.

101 A conclusion confirmed in Tadić ICTY T. Ch. II 07.05.1997 para. 562 and Akayesu ICTR T. Ch. I 2.9.1998 para. 620.
102 Art. 8(2)(f) ICC Statute; Tadić ICTY A. Ch. 02.10.1995 para. 70.
103 Art. 8(2)(f) ICC Statute; Akayesu ICTR T. Ch. I 02.09.98 paras. 619–20.
104 As discussed in cases such as Tadić and Akayesu.
105 Indeed, Limaj ICTY T. Ch. II 30.11.2005 paras. 83–174, made reference to the ICC Statute and found that it was

consistent with the Tadić test.
106 Art. 8(2)(f): ‘Paragraph 2(e) applies . . . to armed conflicts that take place in the territory of a State when there is

protracted armed conflict between governmental authorities and organized groups or between such groups’.
107 Tadić ICTY A. Ch. 2.10.1995 para. 70. 108 Kress, ‘War Crimes’, 15–17; Meron, ‘Humanization’, 260.
109 Kress, ‘War Crimes’, 15–17.
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intent was to refer to the established concept of ‘protracted violence’ and not to create

a new standard.
If these four propositions are correct, then both Tribunal jurisprudence and the

ICC Statute posit a single, consistent threshold for war crimes in internal armed
conflicts.

12.2.4 Nexus between crime and conflict

In order to constitute a war crime, conduct must be linked to an armed conflict. For
example, the ICC Elements of Crimes require that the conduct be committed ‘in the

context of and associated with’ an armed conflict.110

The term ‘in the context of’ refers to the temporal and geographic context in a broad

sense: the conduct occurred during an armed conflict and on a territory in which there
is an armed conflict.111 This requirement is very general, since a state of armed conflict

is recognized throughout the territory, beyond the time and place of the hostilities.112

There is no need for military activities at the time and place of the crime; crimes can be

temporally and geographically remote from the actual fighting.113

The term ‘associated with’ refers to the specific nexus between the conduct of the
perpetrator and the conflict, and matches the ICTY requirement that the conduct be

‘closely related to’ the conflict.114 Not all criminal activity on a territory experiencing
armed conflict amounts to a war crime. For example, if a person kills a neighbour

purely out of jealousy or because of a private dispute over land, and this happens to
occur during an armed conflict, that is not a war crime.115

In the Kunarac judgment, the ICTY Appeals Chamber provided a helpful elabora-
tion of this test, focusing on whether the existence of conflict played a substantial part

in the perpetrator’s ability to commit a crime, his decision to commit it, the manner in
which it was committed or the purpose for which it was committed.116 Hence, it is
sufficient that perpetrator acted in furtherance of or under the guise of the armed

conflict.117 In assessing these questions, one may take into account inter alia the
following factors: the status of perpetrator (for example combatant); the status of

the victim (for example non-combatant, member of opposing party); whether the act
serves a goal of a military campaign; and whether it was committed in the context of

perpetrator’s official duties.118

110 See, e.g. ICC Elements Art. 8(2)(a)–1. The test was referenced by the ICTR in Kayishema ICTR T.Ch. II 21.05.1999
para. 187, although the Chamber ultimately declined to articulate a legal test: ibid., para. 188.

111 Knut Dörmann, Eve La Haye and Herman von Hebel, ‘War Crimes’ in Lee, Elements and Rules, 120–1.
112 Tadić ICTY A. Ch. 02.10.1995 para. 70. 113 Kunarac ICTY A. Ch. 12.06.2002 para. 57.
114 Tadić ICTY A. Ch. 02.10.1995 para. 70. While some nexus is needed, the crime need not be committed during combat,

nor need it be part of a policy or practice or in the interests of a party to the conflict: Tadić ICTY T. Ch. II 07.05.1997
paras. 572–3.

115 Knut Dörmann, Elements ofWar Crimes under the Rome Statute of the International Criminal Court (Cambridge, 2003)
19–20.

116 Kunarac ICTY A. Ch. 12.06.2002 para. 58. 117 Ibid.
118 Kunarac ICTY A. Ch. 12.06.2002 para. 59; Rutaganda ICTR A. Ch. 26.05.2003 para. 569.
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12.2.5 The perpetrator

The law of war crimes does not govern only members of armed forces or groups and
their leaders. The fact that a perpetrator is a member of an armed force does help to

establish the nexus to armed conflict, but it is not a requirement.119 The conduct of
civilians can be a war crime even if it is not imputable to a party to the conflict,
provided that the nexus requirement is met.120

A more difficult question is whether the perpetrator must have some awareness of
the armed conflict. This depends on whether the existence of armed conflict is seen as a

purely jurisdictional matter (triggering international jurisdiction but not an element of
the crime) or as a mixed jurisdictional/substantive requirement.121 Tribunal jurispru-

dence has not traditionally inquired into knowledge of the conflict,122 which suggests
that they saw the existence of the conflict as a purely jurisdictional matter or that they

saw the knowledge as obvious. The Appeals Chamber in Kordić indicated that the
knowledge of the accused of the fact of armed conflict was indeed relevant.123

Some national jurisprudence,124 as well as the ICC Elements of Crimes,125 indicate

that a person cannot be convicted as a ‘war criminal’ unless he or she has the necessary
awareness of the factual circumstances that make the conduct a war crime. The final

element for each war crime requires that the perpetrator was ‘aware of factual
circumstances that established the existence of an armed conflict’.126 This requirement

is then clarified or attenuated by several features of the ICC Elements. First, the
Introduction to War Crimes clarifies that no legal evaluation by the perpetrator is

required, either of the existence of the conflict or its character as international or
internal.127 Second, the Introduction clarifies that there is no requirement of aware-

ness of the factual circumstances establishing the character of the conflict as inter-
national or internal.128 Third, and most remarkably, the Introduction states that:

There is only a requirement for the awareness of the factual circumstances that established the

existence of an armed conflict that is implicit in the terms ‘took place in the context of and was

associated with’.

The result is not a model of legislative clarity, but it appears to require only sufficient
factual awareness so that the crime may be said objectively to meet the ‘associated

with’ or ‘closely related’ test.129 The judges are left ample room to clarify based on

119 Akayesu ICTR A. Ch. 01.06.2001 paras. 444–5.
120 See, e.g. Essen Lynching Trial, I LRTWC 88; Tesch (The Zyklon BCase) I LRTWC 93. 121 Kress, ‘War Crimes’, 24.
122 Tadić ICTY T. Ch. II 07.05.1997 para. 572.
123 Kordić ICTYA. Ch. 17.12.2004 para. 311: ‘The nullum crimen sine lege principle does not require that an accused knew

the specific legal definition of each element of a crime he committed. It suffices that he was aware of the factual
circumstances, e.g. that a foreign state was involved in the armed conflict.’ Interestingly, this test is more onerous than
that in the ICC Elements, where knowledge of the international character of the conflict is not required: ICC Elements,
Introduction to war crimes, para. 3.

124 This is the approach taken by the Supreme Court of Canada in R v. Finta [1994] 1 SCR 701 at 820.
125 Dörmann, La Haye and von Hebel, ‘War Crimes’ in Lee, Elements and Rules, 121–3.
126 See, e.g. ICC Elements Art. 8(2)(a)(i), element 5. 127 ICC Elements, Introduction to War Crimes, para. 3.
128 Ibid. 129 See section 12.2.4.
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relevant facts. In any event, the issue seems to be of theoretical interest rather than

practical importance, since it is difficult to conceive of situations where a perpetrator’s
conduct could satisfy the nexus to conflict, while the perpetrator was somehow

unaware of the armed conflict going on around him or her.

12.2.6 The victim or object of the crime

The definitions of many war crimes include certain criteria with respect to the victim

(or object) of the crime. For example, for grave breaches of the Geneva Conventions,
the crime must affect ‘protected persons or objects’.130 Protected persons include

civilians, prisoners of war and combatants who are no longer able to fight because
they are sick, wounded or shipwrecked.131 Similarly, common Article 3 protects

‘persons no longer taking active part in hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness, wounds,

detention or other cause’. These restrictions are necessary because some acts, such as
wilful killing, are not a crime when committed against a combatant.

Other war crimes specify a particular victim or object of the crime (for example
civilian population, civilian objects, persons involved in humanitarian assistance,
undefended towns, etc.).132 Some war crimes regulate battlefield conduct, to reduce

unnecessary suffering of combatants, and hence even combatants are protected as
victims of the crime.133

Because IHL originally developed as a series of reciprocal promises between parties
to a conflict, most of IHL regulates conduct towards those affiliated with the

‘enemy’.134 For this reason, many war crimes require that the victim be ‘in the hands
of’135 or ‘in the power of’136 an adverse party.137 Some of the most important protec-

tions for civilians arise in GC IV, which protects persons ‘who find themselves, in case
of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power
of which they are not nationals’.138 This provision was drafted bearing in mind a

classic State to State international armed conflict.
However, recent history has shown that conflicts can be farmore complex. The armed

conflict in Bosnia was international in character, due to the involvement of neighbour-
ing States, yet it was also predominantly an ethnic conflict. Persons were frequently

130 See, e.g. Art. 147 GC IV, Art. 8(2)(a) ICC Statute, Art. 2 ICTY Statute.
131 See, e.g. Arts. 12 and 13 GC I, Arts. 12 and 13 GC II, Art. 4 GC III, Art. 4 GC IV.
132 Art. 8(2)(b)(i)–(v) ICC Statute. 133 See, e.g. Art. 8(2)(b)(vi), (vii), (xi), (xii), (xvii)–(xx).
134 There are exceptions; for example, Art. 75 AP I protects all persons in the hands of a party to conflict; and see

section 12.3.8 concerning child soldiers. As the emphasis has shifted to the duty of any party toward victims of conflict,
the role of reciprocity is diminishing in IHL, although it is still significant: see René Provost, International Human
Rights and Humanitarian Law (Cambridge, 2002) 121–238.

135 Art. 4 GC IV. 136 See, e.g. Art. 4 GC III; ICC Elements Art. 8(2)(b)(x)–1, element 4.
137 It has been suggested that the requirement of ‘in the hands of’ or ‘in the power of’ is also needed to distinguish Geneva-

type provisions from provisions regulating methods andmeans of combat. For example, it might be anticipated that an
aerial bombing of a military target will cause a civilian death, but this is not a ‘wilful killing’ since the civilian is not ‘in
the hands’ of the attacking party. On this view a comparable requirement should be imported into internal conflicts:
Kress, ‘War Crimes’.

138 Art. 4 GC IV.
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detained by, and abused by, persons of another ethnic group, that is to say a different

party to the conflict, yet they were all of the same nationality. Applying the Geneva
Conventions literally, these persons would not be entitled to protection, because all

concerned held the same passport, even though they were in fact hostile forces.
In the Tadić decision, the ICTY Appeals Chamber held that the crucial test is

allegiance, and that ethnicity rather than nationality may become the ground of

allegiance.139 Thus, the Chamber chose to look at the substance of the relations rather
than formalities.140

12.2.7 The jurisdictional threshold in the ICC Statute

Article 8(1) of the ICC Statute provides that the ICC ‘shall have jurisdiction in respect

of war crimes in particular when committed as part of a plan or policy or as part of a
large-scale commission of such crimes’. It must be emphasized that this is not an

element of a war crime; unlike crimes against humanity, even a single isolated act can
constitute a war crime. Article 8(1) is rather an indicator to the ICC as to how it ought

to exercise its jurisdiction; namely to focus its resources not on isolated war crimes but
on the most serious situations. The term ‘large-scale’ is either synomymous with, or
less demanding than, the ‘widespread’ element of crimes against humanity, and ‘plan

or policy’ is less demanding than ‘systematic’, corresponding instead to the lower
threshold in Article 7(2)(a).141 The words ‘in particular’ indicate that this is a guide

rather than a requirement. Thus the ICC may still act with respect to isolated war
crimes which are of sufficient gravity to warrant action, such as crimes with a

particularly grave impact.142

12.3 Specific offences

12.3.1 The lists of war crimes in the statutes of the Tribunals and the ICC

Section 12.3 examines the specific offences constituting war crimes. This examination
will start with some observations on the lists of war crimes in the relevant instruments.

The ICTY Statute lists grave breaches of the Geneva Conventions (Article 2), and
other violations of the laws and customs of war, drawing on other customary law

sources (Article 3).143 The ICTR Statute lists only serious violations of common
Article 3 and AP I (Article 4). The ICC Statute follows the same approach of listing

by source, and is the most elaborate. It features four lists: grave breaches of the
Geneva Conventions (Article 8(2)(a)), other serious violations of the laws and cus-

toms applicable in international armed conflict (Article 8(2)(b)), serious violations of

139 Tadić ICTY A. Ch. 2.10.1995 para. 166. 140 Ibid., para. 168. 141 Chapter 11.
142 Art. 8(1) is discussed in the ICC Office of the Prosecutor Response to Communications Concerning the Situation in

Iraq, 10 February 2006, available at www.icc-cpi.int/organs/otp/otp_com.html
143 Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), Presented 3 May

1993, UN Doc. S/25704.
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common Article 3 (Article 8(2)(c)), and other serious violations of the laws and

customs applicable in non-international armed conflict (Article 8(2)(e)). The ‘other
serious violations’ lists in Article 8(2)(b) and (e) are drawn from various sources that

were accepted as customary law, including provisions fromGeneva law,144 Hague law
and other sources.

Because of the desire to adhere to customary law, and to reach agreement, the

drafters of the ICC Statute relied on provisions from well-accepted instruments. Even
when there was overlap, provisions were often included to avoid missing any custom-

ary norms. The drafters also declined to attempt to consolidate overlapping provi-
sions, as this would have been seen as legislating. As a result of this reliance on various

sources, there is considerable duplication. Furthermore, the order of the provisions in
Article 8(2)(b) and (e) largely reflects the original instruments and the process of

negotiations, and the dynamics of reaching agreement did not allow for technical
review and resequencing. The list has been described as ‘unwieldy’,145 a ‘hodge-
podge’,146 lacking ‘a clear and analytically convincing structure’,147 and not readily

comprehensible to commanders.148

While there are many possible ways to group and order the specific war crimes, this

chapter will present them in the following order, regardless of the original source of
the norm. First, we examine provisions protecting non-combatants (section 12.3.2)

and then two provisions governing attacks by combatants: the principle of distinction
(section 12.3.3) and proportionality (section 12.3.4). We will then examine prohibi-

tions relating to property (section 12.3.5), which reflect some of the overlaps in these
principles (protecting rights of non-combatants, the principles of distinction and

proportionality). This will be followed by an explanation of provisions regulating
the means (section 12.3.6) and methods (section 12.3.7) of warfare. Finally, there are
two significant war crimes provisions that do not fall neatly into the above categories,

as they protect other interests (section 12.3.8).

12.3.2 Crimes against non-combatants

Violence and mistreatment

At the heart of war crimes law is a series of prohibitions of violence against and
mistreatment of non-combatants (including civilians, prisoners of war and wounded

or sick former combatants). These prohibitions are derived from the basic principle

144 Including some grave breaches from AP I and some other provisions of the Geneva Conventions not listed as grave
breaches.

145 M. Cherif Bassiouni, ‘Negotiating the Treaty of Rome on the Establishment of an International Criminal Court’ (1999)
32 Cornell International Law Journal 462.

146 Bothe, ‘War Crimes’ in Cassese, Commentary, 396. 147 Kress, ‘War Crimes’, 29.
148 While recognizing that sticking to traditional text made Art. 8 acceptable, Sunga notes that it would have been desirable

to consolidate the provisions and build coherence, rather than following lex lata so literally, and that the result makes
the list less comprehensible to commanders, thereby hindering compliance among even the most cooperative: Lyal
Sunga, ‘The Crimes Within the Jurisdiction of the International Criminal Court’ (1998) 6/4 European Journal of Crime,
Criminal Law and Criminal Justice 377 at 393–4.
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that non-combatantsmust be treated humanely.While these provisions are legally and

conceptually straightforward, they are frequently violated in armed conflict, some-
times as practice or policy and sometimes as acts of individual soldiers. Deliberate and

blatant violations of these provisions make up the majority of war crimes charges that
have been brought in national and international jurisdictions.

The war crime of murdering or wilfully killing protected persons is well-recognized

in international and internal armed conflict.149 Killing of combatants is of course
permitted in lawfully conducted operations; moreover, civilians may also die as a

consequence of military actions against military objectives, and such deaths must be
assessed using the more specific tools of the prohibition on disproportionate collateral

damage. While the international armed conflict provisions refer to ‘wilful killing’ and
the internal armed conflict provisions refer to ‘murder’, the basic elements of the crime

are the same, and correspond to those for the crime against humanity of murder, as
already discussed.150

Torture, inhuman treatment, mutilation, and biological, medical or scientific

experiments are also prohibited in any armed conflict.151 Different instruments pre-
sent the crimes with different structures, but the basic prohibitions are the same.152

The elements of torture and inhuman treatment have been discussed, in relation to
crimes against humanity. However, unlike in the context of crimes against human-

ity,153 the war crime of torture has a purpose requirement – that the perpetrator
inflicted pain or suffering ‘for such purposes as obtaining information or a confession,

punishment, intimidation or coercion or for any reason based on discrimination of
any kind’.154 In the absence of such prohibited purpose, the conduct could amount to

inhuman treatment.
Various forms of experimentation are prohibited in different instruments.155 The

prohibitions contain comparable requirements of endangering the physical or mental

health or integrity of persons, not being justified by medical reasons (the treatment of
the person) and not being carried out in the person’s interest.156

The war crime of wilfully causing great suffering or serious injury to body or health
arises from the GC grave breach provisions.157 It can include actions deliberately

causing long-lasting and serious harm without satisfying the elements of torture.158

149 Art. 8(2)(a)(i), 8(2)(c)(i) ICC Statute; Art. 2(a) ICTY Statute; Art. 4(a) ICTR Statute; Art. 147 GC IV; common Article
3 to the GCs.

150 See ch. 11.
151 Art. 8(2)(a)(ii), 8(2)(b)(x), 8(2)(c)(i), 8(2)(e)(xi) ICC Statute; Art. 2(b) ICTY Statute, reflecting the grave breach

provisions (e.g. Art. 147 GC IV), common Article 3, and Art. 11 AP I.
152 Compare ICC Statute Art. 8(2)(a)(ii) (grave breach), 8(2)(b)(x) (AP I), 8(2)(c)(i) (common Article 3), 8(2)(e)(xi) (AP I).
153 See ch. 11.
154 See ICC Elements Art. 8(2)(a)(ii)–1, element 2;Delalić ICTY T. Ch. II 16.11.1998 para. 459; and Kunarac ICTY T. Ch.

II 22.2.2001 para. 485.
155 Biological experiments appear in the GC grave breach provisions and medical or scientific experiments appear in AP I.
156 See, e.g. ICC Elements Art. 8(2)(a)(ii)–3 and 8(2)(b)(x)–2.
157 See, e.g. Art. 8(2)(a)(iii) ICC Statute; Art. 2(c) ICTY Statute; Art. 147 GC IV. Under the ICC Statute, the provision

applies only in international armed conflict.
158 Delalić ICTY T. Ch. II 16.11.1998 paras. 508–11; Akayesu ICTR T. Ch. I 02.09.1998 para. 502; Blaškić ICTY T. Ch. I

03.03.2000 para. 156; Kordić ICTY T. Ch. 26.02.2001 para. 245.
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The war crime of committing outrages upon personal dignity, in particular humi-

liating and degrading treatment, is drawn from common Article 3 and the Additional
Protocols,159 and therefore applies in any armed conflict. The prohibition is broader

than than the previous prohibitions, in that it also covers acts which, without directly
causing harm to the integrity and physical andmental well-being of persons, are aimed
at humiliating and ridiculing them, or forcing them to perform degrading acts.160

The conduct must meet a certain objective level of seriousness to be considered an
outrage upon personal dignity. Indignities against corpses can fall within the prohi-

bition, as can deliberately debasing prisoners by forcing them to violate religious
requirements.161

The most important development in this area is the recognition that various
forms of sexual violence amount to war crimes. In the past, international law did

not deal adequately with the sexual abuses routinely committed against women.162

Historically, inmost or manymilitary cultures, licence to rape was seen as a reward for
troops, an expected occurrence after the taking of a city or village, and a means of

terrorizing and demoralizing the enemy.163 In such a climate, sexual violence has been
pervasive in armed conflicts.164 While IHL has criminalized rape for centuries, this

was not always explicit, and it was rarely prosecuted. IHL treaties, negotiated by men,
tended to reflect the perspectives and concerns of men, and thus did not explicitly

recognize sexual violence as a form of war crime.165 Article 27 ofGC IV stipulated that
women should be protected against rape, but did not make rape a grave breach. Sexual

violence was mentioned again in the Additional Protocols I and II, but not as a
crime.166 Moreover, it was listed as an example of ‘outrages upon personal dignity’,

which treated rape as an attack on ‘honour’, trivializing the nature of the violation.
The ICTY Statute did not list rape as a war crime (although it was listed as a crime

against humanity). This lacuna triggered the efforts to establish that rape could fall

within the definition of grave breaches, such as ‘torture’ or ‘inhuman treatment’.167 It
also reinforced the need to establish that rape is a war crime per se.168 The ICTR

159 CommonArticle 3 to the GCs; Art. 95 GC IV; Arts. 75(2)(b) and 85(4)(c) AP I; Art. 4(2)(e) AP II; Art. 8(2)(b)(xxi), Art.
8(2)(c)(ii) ICC Statute.

160 J. Pictet et al., Commentary to Additional Protocol I (Geneva, 1987) 873; Aleksovski ICTY T. Ch. 25.06.1999 para. 56;
Kunarac ICTY T. Ch. II 22.02.2001 paras. 501–4.

161 See, e.g. ICC Elements, footnote 49.
162 Elizabeth Odio-Benito, ‘Sexual Violence as aWar Crime’ in Pablo Antonio Fernández-Sánchez, The New Challenges of

Humanitarian Law in Armed Conflict (The Hague, 2005).
163 See, e.g. Kelly Askin, War Crimes Against Women: Prosecution in International Tribunals (The Hague, 1997) esp. at

12–42.
164 See, e.g. Susan Brownmiller,Against OurWill:Men,Women andRape (NewYork, 1975); Christine Chinkin, ‘Rape and

Sexual Abuse of Women in International Law’ (1994) 5 EJIL 1.
165 Somemilitary codes did recognize sexual violence as a punishable war crime; for example, the Lieber Code provided the

death penalty for rape.
166 Art. 4(2)(e) AP II, referring to rape, enforced prostitution and indecent assault; Art. 75(2)(b) AP I, referring to enforced

prostitution and indecent assault.
167 Patricia Viseur Sellers and Kaoru Okuizumi, ‘International prosecution of Sexual Assaults’ (1997) 7 Transnational

Legal and Contemporary Problems 45; see Akayesu ICTR T. Ch. I 02.09.1998 para. 731 (rape and sexual violence can
constitute the actus reus of other crimes);Delalić ICTY T. Ch. II 16.11.1998 paras. 475–96 (rape can constitute torture
where the elements of torture are satisfied).

168 Theodor Meron, ‘Rape as a Crime under International Humanitarian Law’ (1993) 87 AJIL 424.
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Statute was an improvement, in that its war crimes provision expressly included rape,

enforced prostitution and other forms of sexual violence.169 However, mirroring the
language of Additional Protocol II, these were included as ‘outrages upon personal

dignity’, thus maintaining the patriarchal perspective of rape as an assault on family
honour. The ICC Statute took the further step, explicitly recognizing rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilization and other

sexual violence as war crimes.170 The ICC Statute also confirms that sexual violence
can amount to grave breaches of theGeneva Conventions.171 For the elements of these

offences, see the discussion in Chapter 11.
Further compounding the historical lack of legal recognition of crimes of sexual

violence, an additional problem was that prosecutors shied away from bringing
charges of sexual violence even when applicable law did recognize the crime. For

example, in the Nuremberg proceedings, where there was ample evidence of wide-
spread use of rape as a weapon of war, the French prosecutor simply submitted a
dossier and asked forgiveness ‘if I avoid citing the atrocious details’ – even though

many atrocious details were scrutinized thoroughly in relation to other charges.172 As
a result there were no convictions for sexual violence in Nuremberg proceedings. The

record of the Tokyo Tribunal was somewhat better, as there were war crimes convic-
tions of leaders for rapes and sexual violence, including in relation to the ‘Rape of

Nanking’, in which Japanese soldiers raped approximately 20,000 women and chil-
dren.173 The sexual slavery of women as ‘comfort women’ by the Japanese military

was however overlooked.174 In response to these experiences, many NGOs, academics
and lawyers have successfully engaged with the ICTY and ICTR to ensure that crimes

of sexual violence are diligently investigated and prosecuted.175 These efforts have
culminated in rules of procedure sensitive to victims, gender advisers on staff, and
several landmark decisions. In the same spirit, the ICC Statute has a number of

provisions to ensure the effective investigation and prosecution of such crimes, while
preserving the safety, dignity and privacy of victims and witnesses.176

Other legal interests of protected persons

In addition to prohibiting violence against andmistreatment of protected persons, war

crimes law also protects other rights of persons. For example, several provisions
protect liberty and mobility rights. In international conflicts, the unlawful deportation,

169 Art. 4(e) ICTR Statute. 170 Art. 8(2)(b)(xxii) ICC Statute. 171 Art. 8(2)(b)(xxii) ICC Statute.
172 Gabrielle Kirk McDonald, ‘Crimes of Sexual Violence: The Experience of the International Criminal Tribunal’ (2000)

39 Columbia Journal of Transnational Law 1 at 10.
173 Ibid. 174 Ibid.
175 Christine Chinkin, ‘Women: The Forgotten Victims of Armed Conflict’ in Helen Durham and Timothy

L.H. McCormack, The Changing Face of Conflict and the Efficacy of International Humanitarian Law (The Hague,
1999).

176 Arts. 36(8)(b) (judges with expertise in violence against women and children), 42(6) (advisers on sexual and gender
violence and violence against children), 44(2) (staff with such expertise), 54(1)(b) (prosecutor to respect interests of
victims and witnesses and take into account sexual violence, gender violence and violence against children), 68
(protection of victims and witnesses and participation in proceedings). See, e.g. Valerie Oosterveld, ‘The Making of a
Gender-Sensitive International Criminal Court’ (1999) 1 International Law FORUM du droit international 38.
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transfer or confinement of civilians is a grave breach.177 In internal conflicts, there is a

more modest prohibition, on displacement of the civilian population for reasons
unrelated to the conflict.178 Since IHL permits the transfer and/or confinement of

civilians under certain conditions, it is necessary to refer to IHL to determine whether
a particular act is unlawful.179

The taking of hostages is awar crime in international or internal conflicts.180 Tribunal

jurisprudence requires an unlawful deprivation of freedom perpetrated in order to
obtain a concession or to gain an advantage,181 and the ICCElements contain a compar-

able but more detailed definition drawing on the Hostages Convention 1979.182

Unjustified delay in the repatriation of prisoners of war and civilians is identified as

a grave breach in AP I,183 which therefore applies as a matter of treaty law for parties
to that protocol. The provision was not included in the ICC Statute, due to lack of

agreement on the customary law status of the provision. This lack of agreement at the
Rome Conference is not conclusive as to the customary status of the provision for
jurisdictions other than the ICC.184

Other provisions protect the legal rights of persons. Punishment of protected
persons without a regular trial is a grave breach (international conflict) and a serious

violation of common Article 3 (internal conflict).185 In international conflict, it is also
a war crime to declare abolished, suspended or inadmissible the rights and actions of

nationals of a hostile party.186

Two closely related provisions, one from Geneva law, the other from Hague law,

protect persons from being compelled to fight against their own side during inter-
national conflicts. It is a grave breach to compel a prisoner of war or civilian to serve

in the forces of a hostile power,187 and it is also a war crime to compel persons to
participate in operations of war against their own country.188 The two provisions
overlap but have some different scope of application; one focuses on conscription into

forces (fighting against any party) and the other focuses on the forced breach of
loyalty in fighting one’s own country (whether or not as part of military forces).189

177 See Art. 8(2)(a)(vii) ICC Statute; Art. 2(g) ICTY; Art. 147 GC IV. Significantly, this provision appears only in GC IV,
allowing the conclusion that only civilians may be victims of this offence.

178 See Art. 8(2)(e)(viii) ICC Statute; Art. 17(1) AP II. 179 See, e.g. Arts. 41–3, 68, 78 and 79–141 GC IV.
180 See, e.g. Art. 8(2)(a)(viii) and 8(2)(c)(iii) ICC Statute; Arts. 34(4) and 147 GC IV; Art. 75(2)(c) AP I; Art. 4(2)(c) AP II.

See also Altstötter (the Justice Trial) VI LRTWC 1.
181 Blaškić ICTY T. Ch. I 03.03.2000 para. 158.
182 Article 8(2)(a)(viii) ICC Elements: The perpetrator intended to compel a State, an international organization, a natural

or legal person or a group of persons to act or refrain from acting as an explicit or implicit condition for the safety or the
release of [the detained persons].

183 Art. 85(4)(b) AP I. 184 Art. 10 ICC Statute.
185 Art. 8(2)(a)(vi) and 8(2)(c)(iv) ICC Statute; Art. 2(f) ICTY Statute; Art. 3(g) ICTR Statute; Art. 130 GC III; Art. 147

GC IV; common Article 3(1)(d). See Hamdan v. Rumsfeld, 126 S ct 2749 (2006), finding that military tribunals
established by the Administration, allowing the exclusion of the accused from his own trial, did not meet the common
Article 3 standard.

186 Art. 8(2)(b)(xiv) ICC Statute; Art. 23(h) Hague Regulations. On the ambiguous drafting of the Hague Regulations, see
Michael Cottier, ‘Article 8’ in Triffterer, Observers’ Notes, 232–5.

187 Art. 8(2)(a)(v) ICC Statute; Art. 130 GC III; Art. 147 GC IV.
188 Art. 8(2)(b)(xv) ICC Statute; Art. 23(h) Hague Regulations.
189 The ICC Elements combine both aspects in the elements of Art. 8(2)(a)(v).
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Slavery and forced labour, while not listed as war crimes in the ICC Statute, have

been recognized as war crimes in Tribunal jurisprudence.190 It is necessary to make
reference to IHL, which permits parties to require prisoners of war to carry out work

under certain conditions, to determine the ambit of these prohibitions.191

12.3.3 Attacks on prohibited targets

With respect to the conduct of military operations, perhaps the most fundamental

principle is the principle of distinction: belligerents are required to distinguish between
military objectives and the population and objects, and to ‘direct their operations only

againstmilitary objectives’.192 As already explained, this is a cardinal principle of IHL.193

The relevant IHL instruments provide guidance on the differences between civi-

lians, civilian population and objects, and military objectives. In case of doubt
whether a person is a civilian, that person shall be considered to be a civilian.194

With respect to ‘civilian population’, ‘[t]he presence within the civilian population of
individuals who do not come within the definition of civilians does not deprive the

population of its civilian character’.195 The population must be of a ‘predominantly
civilian nature’.196 Civilian objects are ‘all objects which are not military objectives’.197

Military objectives include combatants (whether on or off duty) and objects:

which by their nature, location, purpose or use make an effective contribution to military action

and whose total or partial destruction, capture or neutralization, in the circumstances ruling at

the time, offers a definite military advantage.198

The war crimes of directing attacks against civilians or the civilian population,199 or

against civilian objects,200 are the most elementary and straightforward expression of
these principles.201

190 Krnojelac ICTY T. Ch. II 15.03.2002 paras. 350–60; Naletelic ICTY T. Ch. 31.03.2003 paras. 250–61.
191 See Arts. 49–57 GC III on authorized work and working conditions.
192 Art. 48 AP I; see also Art. 51 AP I and Art. 13 AP II. For a discussion on the law of targeting, see Michael N. Schmitt,

‘Fault Lines in the Law of Attack’ in Susan C. Breau and Agnieszka Jachec-Neale (eds.), Testing the Boundaries of
International Humanitarian Law (London, 2006) 277–92.

193 Advisory Opinion on Legality of the Threat or Use of Nuclear Weapons (1996) 1 ICJ Rep 226, 257 (8 July 1996) para. 78.
194 Art. 50(1) AP I. 195 Art. 50(3) AP I.
196 Tadić ICTY T. Ch. II 07.05.1997 para. 638; Blaškić ICTY T. Ch. I 03.03.2000 para. 214; Strugar ICTY T. Ch. II

31.01.2005 para. 282.
197 Art. 50(3) AP I; also Blaškić ICTY T. Ch. I 03.03.2000 para. 180; Kordić ICTY T. Ch. 26.02.2001 para. 53; Strugar

ICTY T. Ch. II 31.01.2005 para. 282.
198 This definition, found in Art. 52(2) AP I, is widely accepted as reflecting customary law. For further discussion of this

two-part test, see, e.g. Yoram Dinstein, Legitimate Military Objectives Under The Current Jus In Bello, in Andru E.
Wall (ed.), ‘Legal and Ethical Lessons of NATO’s Kosovo Campaign’ (2002) 78 US Naval War College International
Law Studies; Pictet et al., Commentary to AP I, notes 2014–18, pp. 635–7. The definition can still give rise to
disagreement as to its application; see for example the controversial analysis of attacks on TV stations in the ICTY
Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing, 13 June 2000, available
at www.un.org/icty/pressreal/nato061300.htm

199 Art. 8(2)(b)(i) and 8(2)(e)(i) ICC Statute; Art. 51(2) AP I; Art. 13(2) AP II.
200 Art. 8(2)(b)(ii) ICC Statute; Art. 62(1) AP I.
201 In internal armed conflicts, the ICC Statute recognizes the prohibition on attacking civilians but not civilian objects;

thus attacks on civilian objects are covered only if they are specially protected objects (buildings dedicated to certain
purposes, or objects under the Geneva Conventions symbols or a humanitarian mission).
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The other ‘prohibited target’ provisions are, in effect, simply examples of this

prohibition, focusing on certain specially protected objects or interests. These include:
attacking or bombarding undefended towns, villages, dwellings or buildings which are

not military objectives;202 intentionally directing attacks against buildings dedicated
to ‘religion, education, art, science or charitable purposes, historic monuments, hos-
pitals and places where the sick and wounded are collected, provided they are not

military objectives’;203 and directing attacks against buildings, transport and person-
nel using the distinctive emblems of the Geneva Conventions.204 The first two exam-

ples are early illustrations recognized in Hague law and reproduced in the ICTY,
ICTR and ICC Statutes. The third arises from the Geneva Conventions, which have

particular provisions emphasizing the protection to be accorded to these distinctive
emblems, so that personnel of these organizations may carry out their work of

ameliorating the suffering of victims of warfare.205

The ICC Statute also specifically prohibits attacks on personnel, installations and
vehicles involved in a humanitarian assistance mission or peacekeeping mission in

accordance with the UN Charter.206 This provision may, at first glance, appear to
extend beyond existing customary law; however, since it only protects those ‘entitled

to the protection given to civilians’ it is evident that it is simply a specific illustration of
the undisputed prohibition on attacking civilians.207 The inclusion of this provision

was inspired by the same considerations that led to the Convention on Safety of UN
and Associated Personnel 1994208 and is intended specifically to condemn attacks on

those who risk their lives to bring humanitarian aid. Such attacksmay cause the failure
of or withdrawal of humanitarian missions, with grave repercussions for the affected

population.
Two other prohibitions flow from the principle of sparing the civilian population.

First, it is prohibited to use the starvation of civilians as a method of war, including

wilfully impeding relief supplies.209 Second, under Tribunal jurisprudence, it is a war
crime to commit acts of violence primarily intended to spread terror among the

civilian population.210

202 Art. 8(2)(b)(v) ICC Statute; Art. 3(c) ICTY; Art. 25 Hague Regulations; Art. 59(1) AP I.
203 Art. 8(2)(b)(ix) and 8(2)(e)(iv) ICC Statute; Arts. 27 and 56 Hague Regulations; and see 1954 Hague Convention on

Cultural Property and 1999 Second Hague Protocol.
204 Art. 8(2)(b)(xxiv) and 8(2)(e)(ii) ICC Statute. 205 Arts. 38–44 GC I; Arts. 41–45 GC II.
206 Art. 8(2)(b)(iii) and 8(2)(e)(iii) ICC Statute; see also Art. 4(b) SCSL Statute.
207 The restriction to those with civilian status means that peacekeepers engaged in military operations under Chapter VII

are not protected. This is a necessary outcome consistent with general principles of IHL; otherwise for one side of the
conflict, killing combatants would be a crime.

208 2051 UNTS (1999) 391.
209 Art. 8(2)(b)(xxv) ICC Statute; Art. 54 AP I; see also, on the general duty not to impede relief, Arts. 10, 23, 59–63 and

108–111 GC IV and Arts. 70–1 AP I. Under the ICC Statute the provision is recognized only in international conflicts,
although it would appear to meet the Tadić test; see also Art. 14 AP I.

210 Galić ICTY T. Ch. 05.12.2003 paras. 87–138; see Art. 51(2) AP I and Art. 13(2) AP II: ‘Acts or threats of violence the
primary purpose of which is to spread terror among the civilian population are prohibited.’; Robert Cryer, ‘Prosecutor
v. Galić and the War Crime of Terror Bombing’ (2005–2006) 2 Israel Defence Force Law Review 73. For further
discussion of the crime of terrorism, see ch. 14.
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12.3.4 Attacks inflicting excessive civilian damage

The principle of proportionality

The companion to the principle of distinction is the principle of proportionality: even
where an attack is directed against a military objective, the anticipated incidental

civilian damage must not be disproportionate to the anticipated military advan-
tage.211 This principle is well established as customary law.212

No other principle of IHL illustrates so clearly the tension between military and
humanitarian considerations. The prohibitions on mistreatment of civilians are

important but they are legally and conceptually straightforward, whereas the prohibi-
tion on disproportionate attacks poses problems of interpretation even for – indeed,
particularly for –military forces striving to comply fully with IHL. Evenwith precision

weapons and sophisticated intelligence, military strikes often result in significant
civilian casualties, injuries and property damage. As the prohibition on dispropor-

tionate attacks brings to the fore many complex and sensitive questions, this chapter
will examine it in some detail.

The prohibition is criminalized in Article 85(3)(b) of AP I and in Article 8(2)(b)(iv)
of the ICC Statute. Article 8(2)(b)(iv) criminalizes:

Intentionally launching an attack in the knowledge that such attack will cause incidental loss

of life or injury to civilians or damage to civilian objects or widespread, long-term and severe

damage to the natural environment which would be clearly213 excessive in relation to the

concrete and direct overall military advantage anticipated.

The application of this test therefore requires an assessment of:

(a) the anticipated civilian damage or injury;

(b) the anticipated military advantage; and

(c) whether (a) was excessive in relation to (b).

Article 8(2)(b)(iv) requires the launching of such an attack, with the requisite

knowledge, but does not appear to require that any particular result occur;214 whereas
the Geneva Conventions and Tribunal jurisprudence require that the attack actually

results in harm.215 The ICC Statute lists this provision only in the context of inter-
national conflicts; however, the prohibition relates to one of the most fundamental

211 Art. 51(5)(b) AP I.
212 Henckaerts & Doswald-Beck, ICRC Customary Law, 46–50; Kupreškić ICTY T. Ch. II 14.01.2000 paras. 522–6;

Schmitt, ‘Fault Lines’, 292.
213 The AP I standard is ‘excessive’ whereas the ICC Statute standard is ‘clearly excessive’. On the one hand, the adjective

seems to raise the standard required under AP I. On the other hand, the difference may not be significant in practice
since prosecution would not be viable or appropriate except in clear cases, see below.

214 The chapeau of Art. 85(3) AP I requires that the attack must have caused death or serious injury to body or health; this
requirement could arguably be incorporated by virtue of the chapeau of Art. 8(2) (‘within the established framework of
international law’). However, during the negotiation of the Elements of Crimes, the decision was reached not to include
a result requirement. Daniel Frank, ‘Article 8(2)(b)(i)’ in Lee, Elements and Rules, 141.

215 Kordić ICTY A. Ch. 17.12.2004 paras. 55–68. An attack that was excessive based on the available information, but
which unexpectedly caused no harm, could however still be prosecuted as an attempt.
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principles of IHL and hence would appear to meet the Tadić test for customary law

war crimes in internal armed conflicts.216

First side of the equation: harm to civilians, civilian objects and the environment

The terms ‘civilian’, ‘civilian population’ and ‘civilian object’ are discussed in
section 12.3.3.

Article 8(2)(b)(iv) of the ICC Statute differs from Article 85(3)(b) of AP I in that it

also includes damage to the environment in the assessment. The terminology is drawn
from Article 35(3) of AP I, which prohibits attacks causing ‘widespread, long-term

and severe damage to the natural environment’.217 The ICC Statute has been criticized
on the grounds that it is more restrictive than Article 35(3) of AP I, since the damage

must satisfy not only the ‘widespread, long-term and severe’ requirement but also the
disproportionality test.218 This overlooks however that the prohibition in Article

35(3), while absolute, was not criminalized in AP I, and it is unclear if the prohibition
can be criminalized to the extent that it goes further than the prohibition of wanton
devastation or disproportionate attacks. The ICC Statute recognizes individual crim-

inal liability, but in connection with the well-established principle of proportionality.
The inclusion of environmental considerations in the proportionality assessment is

consistent with other authorities.219 The dual threshold in Article 8(2)(b)(iv) does
however mean that environmental damage will only be considered in the criminal law

context where it is both widespread, long-term and severe and disproportionate to the
military advantage.

Second side of the equation: military advantage

Military objectives include combatants220 and objects which are military objectives, as

defined above.221 Article 8(2)(b)(iv) also requires an assessment of the ‘concrete and
direct overall military advantage anticipated’.222 The evident tension between these
modifiers (‘concrete and direct’, ‘overall’) is addressed in footnote 36 of the Elements

of Crimes:

216 The Tadić decision refers specifically to proportionality in relation to internal armed conflicts: Tadić ICTY A.
Ch. 2.10.1995 para. 111. See also Kupreškić ICTY T. Ch. II 14.01.2000, paras. 521 et seq.

217 On these terms, see ILC, GAOR, 46th Sess, Supp. No. 10 (A/46/10) 276 and Dörmann, Elements of War Crimes under
the Rome Statute, 175. More generally see Jay E. Austin and Carl E. Bruch, The Environmental Consequences of War
(Cambridge, 2000); Karen Hulme, War Torn Environment: Interpreting the Legal Threshold (The Hague, 2004).

218 Cassese describes the environmental provision as ‘a huge leap backwards’: Antonio Cassese, International Criminal
Law (Oxford, 2003) 61.

219 Advisory Opinion on Legality of the Threat or Use of Nuclear Weapons Case (1996) 1 ICJ Rep 226 (8 July 1996 para. 30;
ICTY Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing, para. 15.

220 Arts. 43, 48, 51(3) AP I. This includes combatants at all times unless they have surrendered or are sick or wounded and
have ceased to take part in hostilities.

221 See section 12.3.4.
222 On ‘concrete and direct’, see Jean Pictet,Commentary on the Additional Protocols (ICRC, Geneva, 1987) para. 2209. On

‘overall’ see Statements of understanding of Belgium, Canada, Germany, Italy, Netherlands, New Zealand,
Switzerland and the United Kingdom available in A. Roberts and R. Guelff (eds.), Documents of the Laws of War
(3rd edn, Oxford, 2000) 499–512.
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The expression ‘concrete and direct overall military advantage’ refers to a military advantage

that is foreseeable by the perpetrator at the relevant time. Such advantage may or may not be

temporally or geographically related to the object of the attack.223

One example of an anticipated advantage that is specific and foreseeable, yet not
temporally or geographically linked to the target, could be a feint. For example, in

the Second World War, the Allies attacked military targets in the Pas de Calais, but
the greater intended contribution was to deceive the Germans into believing that the

amphibious assault would take place in the Pas de Calais rather than at Normandy.224

Comparing the two sides of the equation: the proportionality test

It is comparatively simple to state the proportionality test in the abstract, yet it is

profoundly difficult to assess compliance with it in practice, given that: (1) assessing
the anticipated civilian damage is a difficult task, requiring a prediction of conse-

quences based on variables and probabilities, relying on available information under
circumstances of urgency; (2) assessing the anticipatedmilitary advantage involves the

same problems of variables and uncertainties, taking into account the broadermilitary
strategy and possible future ramifications of the action; and (3) comparing the two is

even more challenging, given that they are entirely unlike properties with no common
unit of measurement.225

Because of these difficulties, it is generally recognized that decision makers must

be allowed a ‘considerable margin of appreciation’.226 During the negotiation of the
Rome Statute, many States were concerned about the inclusion of Article 8(2)(b)(iv),

on the grounds that the officials and judges of the ICC would not be likely to have
military experience and hence would apply an incorrectly onerous standard, and that

the court would be reviewing decisions ex post facto with the benefit of hindsight,
failing to take into account the ‘fog of war’ (incomplete information, urgency, confu-

sion, limited time for critical decisions).227

To address these concerns, and to reflect the concept of a margin of appreciation,

the term ‘clearly’ was inserted, so that the ICC will act only with respect to cases that
are ‘clearly excessive’.228 This may well be seen as an unwarranted restriction on the
standard in AP I, a view bolstered by the fact that Tribunal jurisprudence has not as of

this point endorsed the ‘clearly excessive’ standard.229 Alternatively, it may be seen as
an appropriate clarification given that the Statute deals not with the basic ground rules

223 ICC Elements, footnote 36. The footnote was the subject of intense negotiations.
224 Dörmann, Elements of War Crimes under the Rome Statute, 171.
225 Michael Bothe, ‘War Crimes’ in Cassese, Commentary, 398; see also ICTY Final Report, para. 48; W. J. Fenrick,

‘Targeting and Proportionality During the NATO Bombing Campaign against Yugoslavia’ (2001) 12 EJIL 489 at 499;
Schmitt, ‘Fault Lines’, 292–8.

226 Stefan Oeter ‘Methods and Means of Combat’ in Fleck, Handbook, 178–9; see also Fenrick, ‘Targeting and
Proportionality, 499.

227 The provision has therefore been highlighted as creating undue exposure. See for example, David Scheffer, Statement in
the 6th Committee of the General Assembly, 21 October 1998, US Mission to the UN, Press Release No. 179;
Cassandra Jeu, ‘A Successful Permanent International Criminal Court – Isn’t It Pretty To Think So?’ (2004) 26
Houston Journal of International Law 411.

228 von Hebel and Robinson, ‘Crimes’ in Lee, The Making of the Rome Statute, 111. 229 Cryer, Prosecuting, 277–9.
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for parties to conflict, but rather with the criminalization of individual behaviour.230

Some commentators, including the ICRC study on customary law and the ICTY
report on NATO bombing, have concluded that inclusion of the word ‘clearly’ does

not entail a significant new hurdle, since prosecution would in any event be viable only
in cases where the proportionality requirement was clearly breached.231

Some authorities indicate that proportionality must be assessed from the point of

view of a ‘reasonable military commander’232 or ‘a reasonably well-informed person in
the circumstances of the actual perpetrator, making reasonable use of the information

available to him’.233 However, even such points of reference do not provide measur-
able ratios of military advantage and civilian damage that would be considered

disproportionate.234 A review of State practice, even among States with traditions of
IHL compliance and political incentive to minimize collateral damage, suggests that

significant numbers of casualties can be inflicted in pursuit of military advantages
without falling foul of the prohibition. Further clarity, through State practice or
jurisprudence, would help give valuable content to the prohibition. To assess com-

pliance, it may also be useful to examine the actual conduct of the parties: were target
selections reviewed; were decision makers advised by military lawyers; were efforts

taken to reduce incidental damage; were precautionary measures taken; and were
precision weapons used when targets required? Despite the present difficulties in

measuring compliance with this provision, it does allow a criminal law response to
the more glaringly disproportionate attacks.235

The mental element

A critical element is the knowledge of the perpetrator at the time of launching

the attack.236 The Elements of Crimes clarify that the information available to the
perpetrator at the time is central.237 This is consistent with general principles of
criminal law238 and with State practice.239

230 D. Pfirter, ‘Article 8(2)(b)(iv)’ in Lee, Elements and Rules, 148.
231 W. J. Fenrick et al., ‘Article 8’ in Triffterer,Observers’ Notes, 197; Henckaerts &Doswald-Beck, ICRCCustomary Law,

576–7; ICTY Final Report on NATO Bombing para. 21.
232 ICTY, ‘Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign

Against the Federal Republic of Yugoslavia’, 13 June 2000, para. 50. See comments on this standard in Paolo
Benvenuti, ‘The ICTY Prosecutor and the Preview of the NATO Bombing Campaign against the Federal Republic
of Yugoslavia’ (2001) 12 EJIL 503 at 517 and Michael Bothe, ‘The Protection of the Civilian Population and NATO
Bombing on Yugoslavia: Comments on a Report to the Prosecutor of the ICTY’ (2001) 12 EJIL 531 at 535.

233 Galić ICTY T. Ch. 5.12.2003 para. 8.
234 One of the few relevant cases isGalić, where shells were fired in the midst of a football tournament. The Trial Chamber

noted the presence of some soldiers at the game, but found that an attack on a crowd of approximately 200 people,
including numerous children, was excessive in relation to military advantage anticipated: Galić ICTY T. Ch. 5.12.2003
para. 387.

235 See, e.g. Galić ICTY T. Ch. 5.12.2003 para. 387; ICTY Final Report on NATO Bombing para. 21. The Report of the
International Commission of Inquiry on Darfur, 25 January 2005 at para. 260 observes that the principle of propor-
tionality ‘remains a largely subjective standard’ but it ‘nevertheless plays an important role, first of all it must be applied
in good faith, and secondly because its application may involve the prohibition of at least the most glaringly
disproportionate injuries to civilians’.

236 ICC Elements, Art. 8(2)(b)(iv) para. 3. 237 ICC Elements, footnote 37, second sentence.
238 Art. 30 (mental element) and Art. 32 (mistake of fact) of the ICC Statute.
239 See, e.g. declarations by Algeria, Australia, Belgium, Canada, Egypt, Germany, Ireland, the Netherlands, New

Zealand, Spain and the UK that what is relevant is ‘the information available to them at the relevant time’.
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It is clear that a perpetrator must have awareness of the extent of the anticipated

harm andmilitary advantage. The more difficult issue is whether the perpetrator must
also consider the former clearly excessive in relation to the latter, or whether that

determination is to be made by the ICC on an objective basis.240 Footnote 37 of the
ICC Elements indicates that this crime requires that the perpetrator personally com-
pletes a particular value judgment.241 As the ICC Elements reflect a consensus state-

ment by the international community as to the content of the crimes, their provisions
should not lightly be disregarded. Nonetheless, this particular footnote was included

at the last minute of the negotiations, without discussion in the working group, and
there are grave reasons to doubt its compatibility with general principles and hence

the ICC Statute.242 Commentators have expressed reservations about this footnote,
including that it seems to make the ‘perpetrator, in a way, the judge in his own

cause’.243 Other commentators have suggested that the provision should be inter-
preted as reflecting the need for amargin of appreciation, but not as insulating reckless
or incredible assessments.244

12.3.5 War crimes against property

Several war crimes provisions address crimes involving property, namely the destruc-

tion, appropriation, seizure and pillage of property.245 These provisions flow from
different instruments, and protect slightly different interests, but in practice they

overlap considerably. The ICC Statute includes destruction, appropriation, seizure
and pillage in international conflict, but in internal conflict it includes only the long-

established prohibition on pillage.
The grave breach regime includes ‘extensive destruction and appropriation of

property, not justified by military necessity and carried out unlawfully and wan-
tonly’.246 The Hague Regulations prohibit ‘destroying or seizing the enemy’s property
unless such destruction or seizure be imperatively demanded by the necessities of

war’.247 These two provisions are similar in scope, although they arise from different
interests. The Geneva provisions protect property from the vantage point of uphold-

ing the rights of protected persons (including their property), and the Hague pro-
visions protect property from the vantage point of the proper conduct of hostilities –

military force should be applied for military aims and with minimal impact on the
civilian population and objects. The Hague law provision simply requires an

240 Didier Pfirter, ‘Article 8(2)(b)(iv)’ in Lee, Elements and Rules, 151.
241 ICC Elements, footnote 37. This is a departure from the principle in the General Introduction, para. 4, that value

judgments of the perpetrator are not relevant; it is sufficient that a perpetrator is aware of the relevant facts.
242 Art 9 ICC Statute, requires that ICC Elements be consistent with the ICC Statute.
243 Bothe, ‘War Crimes’ in Cassese, Commentary, 400.
244 Pfirter, ‘War Crimes’ in Lee, Elements and Rules, 151; see also Dörmann, Elements of War Crimes under the Rome

Statute, 165.
245 See, e.g. Art. 8(2)(a)(iv), 8(2)(b)(xiii), 8(2)(e)(xii), 8(2)(b)(xvi) and 8(2)(e)(v) ICC Statute.
246 See, e.g. Art. 8(2)(a)(iv) ICC Statute; Art. 2(d) ICTY Statute.
247 See, e.g. Art. 8(2)(b)(xiii) ICC Statute; Art 23(g) Hague Regulations 1907.
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assessment of military necessity, whereas the Geneva law provision contains addi-

tional elements of ‘excessive’ and ‘wanton’. The ICC Statute includes both provisions,
since the Hague provision is more inclusive and hence more useful, whereas excluding

the Geneva provision would have meant an incomplete list of grave breaches of the
Geneva Conventions.

In addition, pillage of property is also a war crime.248 Pillage is distinct from

appropriation or seizure because it refers to taking for private or personal use249 as
opposed to taking for military purposes. It is more akin to the domestic crime of theft.

This is why for appropriation or seizure, one must consider excessiveness and military
necessity, whereas for pillage there is no ‘balancing’ test, since the property is not

taken for military reasons. Tribunal jurisprudence indicates that to be criminalized,
pillage must be serious; hence for example, the theft of a single loaf of broad would not

be considered a war crime.250

The result is a set of overlapping provisions. The destruction of property may be
examined under the above-mentioned Article 8(2)(a)(iv) or 8(2)(b)(xii), which require

a review of military necessity, or under the generic provision on disproportionate
attacks (Article 8(2)(b)(iv)) or, where an attack is deliberately directed against civilian

property without any military purpose, it can be assessed simply as an attack on a
prohibited target (for example Article 8(2)(b)(ii)). Where property is appropriated or

seized for military purposes, then it must be assessed under Article 8(2)(a)(iv) or
8(2)(b)(xiii). Where property is taken for personal or private use, it is pillage, which

is a war crime (Article 8(2)(b)(xvi)).

12.3.6 Prohibited means of warfare (weapons)

Each of the foregoing provisions was aimed primarily at sparing non-combatants and
their property as far as possible from the effects of war. War crimes law also contains
provisions regulating the methods and means of conducting hostilities. These provi-

sions are distinct in that combatants are also beneficiaries of the protections granted.
This section examines prohibited means of warfare, that is to say prohibited

weapons.251 The prohibition on certain weapons flows from two rationales. One is
to protect civilians: some weapons are inherently indiscriminate – that is to say they

cannot be used in a manner distinguishing civilian andmilitary. The other is to protect
combatants: some weapons are of a nature to cause superfluous injury or unnecessary

suffering.252

248 Art. 8(2)(b)(xvi), 8(2)(e)(v) ICC Statute; Art. 4(f) ICTR Statute; Art. 3(e) ICTY Statute (plunder being synonymous
with pillage); Art. 28 Hague Regulations; Art. 33 GC IV.

249 ICC Elements Art. 8(2)(b)(xvi), element 2. 250 Tadić ICTY A. Ch. 02.10.1995 para. 94.
251 Art. 8(2)(b)(xvi)–(xix) ICC Statute; Art. 3(a) ICTY Statute.
252 Note here the underlying peculiarity of IHL and war crimes law. It is accepted that one may kill combatants, and that

combat operations may inflict great suffering on combatants, so the rather modest objective is to reduce superfluous
injury or unnecessary suffering. In regulating weapons, States therefore examine the military efficacy of a particular
weapon as well as its consequences to determine if it inflicts unnecessary suffering, which can be a rather fine question.
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Whereas the ICC Statute contains war crimes provisions on prohibited weapons

only in the context of international conflicts, there is ample support for the recognition
of such war crimes in internal conflict as well.253

Weapons which have been banned from the battlefield on the grounds of unneces-
sary suffering include poison and poisoned weapons;254 asphyxiating or poisonous
gases and analogous liquids, materials or devices;255 and ‘dum dum’ bullets (bullets

which expand or flatten easily upon impact).256

Equally prohibited under the customary law of war crimes are chemical weapons

and biological and toxic weapons.257 Significantly, however, even though the cus-
tomary law status of these crimes was not disputed at the Rome Conference, these

crimes were excluded from the ICC Statute due to a standoff with respect to nuclear
weapons. At the conference, some delegations, most notably India, insisted on the

inclusion of nuclear weapons in the list of prohibited weapons.258 However,
nuclear weapons could not be included because there was no agreement that such
weapons were prohibited per se under customary law. Indeed, the International Court

of Justice had specifically found that nuclear weapons are not prohibited per se.259

A large number of delegations then insisted that it was unfair to exclude nuclear

weapons – ‘the richman’s weapons ofmass destruction’ – but to include biological and
chemical weapons – ‘the poor man’s weapons of mass destruction’.260 When no

breakthrough could be found for this impasse, the drafters deferred the whole issue:
no such weapons were included in Article 8 but a placeholder was inserted, inviting

review of the question once the statute is open for amendment at a future review
conference.261

While chemical,262 biological and nuclear weapons are not prohibited per se in the
ICC Statute, their use can still constitute a war crime if they are employed in a manner
contravening other provisions (such as Article 8(2)(b)(i) or (iv)). With respect to

253 See, e.g. Tadić ICTY A. Ch. 02.10.1995 paras. 119–24 (specifically finding weapons prohibitions applicable in internal
conflicts).

254 Art. 8(2)(b)(xvii) ICC Statute; Art. 23(a) Hague Regulations.
255 Art. 8(2)(b)(xviii) ICC Statute; Geneva Chemical Weapons Protocol, 17 June 1925.
256 Art. 8(2)(b)(xix) ICC Statute; Declaration on the Use of Bullets Which Expand or Flatten Easily in the Human Body,

29 July 1899.
257 See, e.g. Henckaerts & Doswald-Beck, ICRC Customary Law, 1607–1770; Bacteriological and Toxin Weapons

Convention 1972; Chemical Weapons Convention 1993.
258 Explanation Of Vote By Mr. Dilip Lahiri, Head Of Delegation Of India, On The Adoption Of The Statute Of The

International Court, 17 July 1998,United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court Rome, 15 June–17 July 1998, Official Records, vol. II, 122.

259 Advisory Opinion on Legality of the Threat or Use of Nuclear Weapons (1996) 1 ICJ Rep 226 (8 July 1996) paras. 52
and 74.

260 von Hebel and Robinson, ‘Crimes’ in Lee, The Making of the Rome Statute at 113–16; for detailed discussion of the
history and its implications see Roger S. Clark, ‘The Rome Statute of the International Criminal Court andWeapons of
aNature to Cause Superfluous Injury or Unnecessary Suffering, or which are Inherently Indiscriminate’ in John Carey,
William V. Dunlap and P. John Pritchard (eds.), International Humanitarian Law: Challenges (Ardsley NY, 2003).

261 Arts. 8(2)(b)(xx), 121 and 123 ICC Statute.
262 Some chemical weapons would fall within the definition of Art. 8(2)(b)(xviii) and hence would be prohibited under the

ICC Statute.
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nuclear weapons, as noted by the ICJ, in most imaginable circumstances the use of

such weapons would be likely to fall foul of one of the existing prohibitions.263

Other weapons are frequently mentioned as candidates for a comprehensive

prohibition. Perhaps the closest to achieving a status as a war crime is the use of
anti-personnel mines (APMs). APMs cannot distinguish between combatants and
civilians, and remain long after conflict, causing a great toll of suffering for civilians.

APMs are the subject of a widely ratified Convention264 and therefore the use of such
weapons may be on its way to becoming a customary law war crime. However, it is

highly doubtful that the prohibition has achieved customary status at this moment,
given the large number of States that have not accepted the norm, and the contrary

State practice among major military powers.
Strong concerns are often raised about the use of cluster bombs265 and depleted

uranium projectiles,266 but no treaty prohibits these weapons, and State practice does
not at this time indicate a customary prohibition on their use, let alone a criminaliza-
tion of their use.267

12.3.7 Prohibited methods of warfare

In addition to the prohibition on certain means of warfare (weapons), war crimes law

also prohibits certain methods of warfare. Many of these provisions find their origin
in traditions of chivalry, namely codes of fair conduct to be respected even among

combatants. Such rules are based not only on notions of honour and humanity, but
also on preventing deliberate abuse of the rules of IHL to obtain advantage over the

enemy, since this would rapidly undermine compliance with IHL.
It is a war crime to kill or wound a combatant who has surrendered or is otherwise

hors de combat,268 a prohibition which is drawn from the Hague Regulations and
AP I.269 The provision ensures there is no gap in protection between the moment of
becoming hors de combat and the moment of being taken into custody as a prisoner of

war.270 Compliance with this norm not only shows respect for IHL and the humanity
of the surrendering combatant, but also helps to encourage surrender rather than

fights to the death.

263 Advisory Opinion on Legality of the Threat or Use of Nuclear Weapons (1996) 1 ICJ Rep 226 (8 July 1996), held that the
use of nuclear weapons would be illegal if they were used in contravention of specific rules, such as the principle of
proportionality. The ICJ indicated that in most conceivable circumstances, the use of nuclear weapons would contra-
vene a rule of IHL (para. 95), but it did not rule out the possibility of a legal use (para. 97).

264 1997 Ottawa Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-PersonnelMines
and on their Destruction, 2056 UNTS 241.

265 Cluster bombs drop numerous bomblets and hence are valued by the military for attacking soft targets over a certain
area (e.g. vehicles). However, because of their area effect, they can cause significant incidental damage. In addition,
some bomblets fail to detonate on impact, remaining behind as a continuing hazard to civilians.

266 Depleted uranium projectiles are particularly dense and hence are effective in penetrating armour. However, there are
concerns about radioactive dust created upon impact as well as the effects of spent projectiles remaining in the soil.

267 See ICTY Final Report on NATO Bombing paras. 26 and 27.
268 Art. 8(2)(b)(vi) ICC Statute, as clarified in the ICC Elements.
269 Art. 23(c) Hague Regulations; Arts. 41 and 42 AP I. 270 Pictet et al., Commentary to Additional Protocol I, 481–2.
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The war crime of ‘declaring that no quarter will be given’ refers to orders or

announcements that no prisoners will be taken and that there will be no survivors.271

Such orders violate the duty to spare persons who are hors de combat or who are

civilians. It is a crime whether the declaration is made publicly, that is to say to
threaten the enemy, or as a private order, namely to conduct hostilities on the basis
that there be no survivors.272

The war crime of ‘killing or wounding treacherously a combatant adversary’ is
drawn from the Hague Regulations.273 This antiquated language raises the question,

what is killing ‘treacherously’ during combat, when enemy forces are making all
efforts to deceive and kill each other? The answer is found in the concept of perfidy,

that is to say ‘inviting the confidence of an adversary to lead him to believe that he is
entitled to, or obliged to accord protection’ under the rules of IHL, with intent to

betray that confidence.274 Thus, it is not deception per se that makes an act perfidious.
Deception and ruses are a sound aspect of military strategy and tactics. Ruses – such
as the use of camouflage, decoys, mock operations and misinformation – mislead the

adversary but do not invite confidence of the adversary with respect to the protection
of IHL.275

Perfidy, however, involves a false promise to bestow protection, or an invitation
to accord protection with an intent to betray that confidence. Examples of perfidy

include feigning an intent to negotiate under a flag of truce, feigning an intent to
surrender, feigning incapacitation by wounds or sickness, feigning civilian or non-

combatant status, and feigning protected status by use of signs or emblems of
the United Nations, neutral states, or the recognized emblems of the Geneva

Conventions.276 Thus, to pretend to surrender in order to attack the enemy off-
guard is a war crime, as is promising to take persons prisoner in order to massacre
them once they relinquish their weapons. Perfidy not only breaches a code of honour,

it also undermines compliance with IHL, as adversaries learn that compliance with
IHL will be used against them, with grave consequences for efforts to reduce suffering

in war.
The war crime of ‘making improper use of a flag of truce, of the flag or of the

military insignia and uniform of the enemy or of the United Nations, as well as of the
distinctive emblems of the Geneva Conventions, resulting in death or serious personal

injury’ also addresses the problem of perfidy.277 Whereas ‘treacherous killing’ focuses
on the result (wounding or killing by any perfidious means), the ‘improper use’
offences focus on a particularmeans – using particular symbols, emblems or uniforms.

271 Art. 8(2)(b)(xii) and (e)(x) ICC Statute; Art. 23(d) Hague Regulations; see also Art. 40 AP I.
272 ICC Elements Art. 8(2)(b)(xii); Art. 40 AP I.
273 Art. 8(2)(b)(xi) and (e)(ix) ICC Statute; Art. 23(b) Hague Regulations; see also Art. 37 AP I.
274 ICC Elements Art. 8(2)(b)(xi) elements 1 and 2; Art. 37 AP I. 275 Art. 37(2) AP I.
276 Arts. 23(c), 23(f), 24, 33, 34, 35, 40 and 41 Hague Regulations; Arts. 37, 38, 39, 85(3)(f) AP I.
277 Art. 8(2)(b)(vii) ICC Statute; Art 23(f) Hague Regulations, adding also UN insignia in accordance with Arts. 37 and 38

AP I.

War Crimes 257

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006.013
https://www.cambridge.org/core


For example, the laws of war require combatants not to attack or disrupt those

working under the emblem of the ICRC, so that they can inter alia help to deliver
relief supplies and check on detainees.278 The protective force of these symbols would

be greatly eroded if combatants were to use those symbols to conceal military opera-
tions, leading the adversary to distrust such symbols or to respect them at their own
peril. On permissible and impermissible uses of such symbols, flags, emblems and

uniforms, one must refer to relevant IHL rules. The regimes may be open to inter-
pretation,279 giving rise to questions about when it is fair to hold persons criminally

accountable for misuse, and indeed the ICC Elements suggest a certain hesitation
on the part of the drafters to hold persons criminally accountable when the relevant

regime on the use of certain symbols and emblems may be unclear.280

Finally, it is a war crime to use ‘human shields, that is to say to utilize ‘the presence

of a civilian or other protected person to render certain points, areas or military forces
immune from military operations’.281 The Geneva Conventions do not expressly
criminalize this conduct, but it was recognized as criminal in the ICC Statute on the

grounds that it satisfies the Tadić test for identifying war crimes, due to its seriousness.
It has been recognized as a war crime in Tribunal jurisprudence.282 The use of human

shields improperly abuses the adversary’s respect for IHL, including the principle of
proportionality, to frustrate attacks on legitimate targets. The prohibition covers both

bringing civilians to the military targets and bringing military targets to civilians.283

The fact that an adversary is illegally using human shields does not relieve the

attacking force from the duty not to launch attacks causing excessive incidental
harm.284

The ICC Statute recognizes each of the above crimes in international armed con-
flict, whereas in internal armed conflict it recognizes treacherous killing and declaring
no quarter but not killing a combatant hors de combat,285 improper use of flags and

symbols, and use of human shields.

12.3.8 War crime provisions protecting other values

Finally, there are two war crimes provisions that may be characterized as protecting
interests and values other than those listed above.

278 See, e.g. Art. 8(2)(b)(iii) and (xxiv).
279 See, e.g. Art. 39(2) AP I: enemy uniforms may not be worn while engaged in attack, but might be used in other

circumstances, such as espionage.
280 ICC Elements, footnotes 39, 40 and 41 requiring knowledge (or constructive knowledge) of the prohibited nature of the

use, and actual knowledge of the prohibited nature of the use with respect to UN flags because of the variable and
regulatory nature of the prohibition. While mistake of law is not a defence under the ICC Statute, the Statute does
permit some scope where a mistake as to another body of law negates the mental element for a crime: see Art. 32(2) ICC
Statute and ch. 15. See also C.H. B. Garraway, ‘War Crimes’ in Lee,Elements and Rules at 157–9. Bothe suggests that a
solution is to focus on perfidy and perfidious intent: Bothe, ‘War Crimes’ in Cassese, Commentary, 404–5.

281 Art. 8(2)(b)(xxiii) ICC Statute, drawing from Art. 23(1) GC III, Art. 28 GC IV 28 and Arts. 51(7) and 58 AP I.
282 See, e.g. Blaškić ICTY T. Ch. I 3.3.2000 paras. 742–3. 283 Art. 51(7) AP I. 284 Art. 51(8) AP I.
285 Although killing a combatant hors de combat would most likely be captured anyway under Art. 8(2)(c)(i).
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Transfer of population into occupied territory

It is a war crime for an occupying power to transfer parts of its own civilian population
into the territory it occupies.286 This provision protects an interest or value distinct

from the other ‘transfer’ crimes because it is not aimed at protecting enemy civilians
who have fallen under a party’s power; it refers to transfer of a party’s own nationals,
and does not require that the transfer be forcible. The purpose of this provision is to

ensure respect for the temporary nature of occupation, and to prevent an occupying
power from changing the demographic composition of a territory in order to make the

occupation permanent.
The inclusion of this provision was controversial during the Rome Conference,

with Israel voicing strong opposition.287 It is undoubtedly true that some of the
Arab delegations insisting on inclusion of the provision were seeking to highlight

activities by Israel in its occupied territories. However, the majority of delegations
agreed to its inclusion because the legal basis for the provision was well-established:
the provision was based onArticle 85(4)(a) of AP I, which in turn was based on Article

49 of GC IV.
A particular point of controversy related to the departure from the wording of

the Geneva Convention provision by the insertion of ‘directly or indirectly’ in Article
8, with some arguing it was inherent in the definition and others arguing that it

expanded the definition. This controversy was put to rest when a footnote was
added to the Elements of Crimes, clarifying that the term ‘transfer’ is to be interpreted

in accordance with existing IHL,288 enabling the ICC Elements to be adopted by
consensus.

Child soldiers

A (relatively) recent addition to the corpus of war crimes law is the use of child
soldiers, namely ‘conscripting or enlisting children under the age of fifteen years into

armed forces or groups or using them to particulate actively in hostilities’.289

The proliferation of inexpensive and light weapons, which can be carried and

wielded by children, has led to a great increase in the use of child soldiers, who are
seen as cheap, malleable and expendable. Of ongoing or recently-ended conflicts,

286 Art. 8(2)(b)(viii) ICC Statute; Art. 85(4)(a) AP I; Art 49 GC IV. The second variation of this war crime, transferring ‘all
or parts of the population of the occupied territory within or outside this territory’ is more akin to the other transfer-
related war crimes, since it protects the original population, although this provision also has for a purpose the
prevention of ethnic cleansing.

287 Statement by the Head of the Delegation of Israel Judge Eli Nathan, 17 July 1998, Rome Conference Official Report,
vol. II, 122.

288 ICC Elements footnote 44; von Hebel in Lee, Elements and Rules, 158–62.
289 Art. 8(2)(e)(vii), 8(2)(b)(xxvi) ICC Statute; Art 4(c) SCSL Statute. Art. 8(2)(b)(xxvi) contains an additional

restriction, so that it applies only to recruitment into ‘national’ armed forces, and thus presumably not armed
groups. This restriction is not found in any other instruments and seems rather inconsonant with general principles
of humanitarian law, and there is therefore reason to doubt its applicability for other jurisdictions: Art. 10 ICC
Statute.
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80 per cent include fighters under the age of fifteen. Child soldiers are often used for

the most dangerous missions and for tasks such as detecting land mines.290 The use of
child soldiers was included in the first indictments of the SCSL and in the first arrest

warrant of the ICC with regard to the situation in the Democratic Republic of the
Congo.

This provision serves a distinct interest and value, because it is not aimed solely at

protecting enemy civilians who have fallen under a party’s power; its primary purpose
is to protect all children. The prohibition on the use of child soldiers is a norm of both

IHL and human rights law.291

The recognition of this crime was initially somewhat controversial during the

negotiations of the ICC Statute, because it had not previously been recognized
expressly as a criminalized prohibition. However, agreement was reached to include

it in the ICC Statute because it was a well-established prohibition (appearing in Article
77(2) of AP I, Article 4(3)(c) of AP II and Article 38(3) of the Convention on the
Rights of the Child) and it was a serious violation protecting important values and

warranting criminalization. The crime was also recognized in Article 4(c) of SCSL
Statute, and the Special Court for Sierra Leone has held (albeit not unanimously) that

the provision was already customary international law prior to the adoption of
the ICC Statute in 1998; that is to say that the ICC Statute codified an existing

customary norm rather than forming a new one.292

In 2000 an Optional Protocol to the Convention on the Rights of the Child

was adopted, raising the minimum ages for conscription and for participation in
hostilities to 18.293 However, the criminal prohibition continues to deal with

those using child soldiers under fifteen years of age, since the new limits are con-
ventional law and have not developed into customary law, let alone customary
criminal law.

The ICC Elements apply a modified mental element for this crime, namely that the
perpetrator ‘knew or should have known’ that the persons were under the age of 15

years. Because the term ‘should have known’ is widely used to refer to negligence, this
provision has understandably been criticized as importing a negligence standard into a

criminal law provision.294 It appears however that the ICC Elements in some places
use the term ‘should have known’ in the same sense in which it has been used in ICTR

290 P.W. Singer, Children at War (New York, 2005); Report of the Special Representative of the Secretary-General for
Children and Armed Conflict, UN Doc. A/60/335, 7 September 2005; Children and Armed Conflict, Report of the
Secretary-General, UN Doc. A/59/695 – S/20005/72, 9 February 2005; Human Security Centre, Human Security
Report 2005 (Oxford, 2005); Coalition to Stop the Use of Child Soldiers, Child Soldiers Global Report 2004, available
http://www.child-soldiers.org/resources/global-reports.

291 Art. 4(3)(c) AP II and Art. 38(3) of the Convention on the Rights of the Child 1989.
292 Norman SCSL A. Ch. 31.05.2004. See also the dissent of Judge Robertson.
293 Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed

Conflict, adopted and opened for signature, ratification and accession by General Assembly resolution A/RES/54/
263 of 25May 2000. The age for voluntary recruitment may be set at any age above fifteen, but specified conditions are
to be followed.

294 Bothe, ‘War Crimes’ in Cassese, Commentary, 117–18.
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jurisprudence, as referring to concepts such as recklessness or wilful blindness.295 The

term appears to reflect the idea that parties to conflict have a positive duty to seek to
verify the age of children; thus one cannot escape criminal liability by wilfully closing

one’s eyes to the facts.296

Further reading
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