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Aggression

13.1 Introduction

13.1.1 Overview

Aggression is widely regarded as a crime under customary international law, although
at present there is no universally agreed definition and no international court or

tribunal in existence which can try offenders. It is formally within the jurisdiction of
the ICC but the Court cannot exercise its jurisdiction unless and until the parties to the
ICC Statute have agreed both a definition of the crime and the conditions under which

the court may exercise its jurisdiction.1

This is a crime which differs from all others within the scope of this book in being

inextricably connected with an unlawful act of a State: the crime of aggression
comprises the participation by a State’s leaders and policy-makers in certain aggres-

sive acts by a State. To understand the crime, therefore, it is necessary to understand
the rules of international law on the responsibility of States for the unlawful use of

force; these are discussed in brief at section 13.2.

13.1.2 Historical development

Leaving aside historical curiosities,2 the first international trial for aggression, under

the name of ‘crimes against peace’, was before the Nuremberg International Military
Tribunal following the Second World War.3 The closest, though imperfect, precedent

for this trial was the provision in the 1919 Treaty of Versailles after the First World
War for the establishment of a special tribunal to try Kaiser Wilhelm. The intention

was to try him not for aggression, but for ‘a supreme offence against international
morality and the sanctity of treaties’,4 a provision that was explained as having ‘not a
juridical character as regards its substance, but only in its form. The ex-Emperor is

1 Art.5(2) ICC Statute. 2 E.g. the trial of Conradin von Hofenstafen in 1268 for waging aggressive war.
3 See further section 6.3. 4 Art. 227. See section 6.2.
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arraigned as a matter of high international policy . . .’.5 The Kaiser took refuge in the

Netherlands and was never put on trial.
After the Second World War the discussions in the United Nations War

Commission and elsewhere which preceded the drafting of the London Charter
made clear that it was by no means a widely held view that there existed a crime of
aggression under international law as it then stood.6 Nevertheless Article 6(a) of the

Charter gave the Nuremberg IMT jurisdiction over ‘crimes against peace’ defined as
the ‘planning, preparation, initiation, or waging of a war of aggression, or a war in

violation of international treaties, agreements, or assurances, or participation in a
common plan or conspiracy for the accomplishment of any of the foregoing’. The

equivalent provisions in the Charter for the Tokyo IMT and in Control Council Law
No. 10 were very similar.7

The Nuremberg IMT had to deal with the objection of the accused that the Charter
created new law and that the Tribunal applied law ex post facto. It dismissed this claim
by ruling that ever since the 1928 Kellogg-Briand Pact, aggressive war had been a

crime under international law:

In the opinion of the Tribunal, the solemn renunciation of war as an instrument of national

policy necessarily involves the proposition that such a war is illegal in international law; and that

those who plan and wage such a war, with its inevitable and terrible consequences, are commit-

ting a crime in so doing.8

This reasoning was followed in the judgment of the Tokyo Tribunal, although Judges
Röling and Pal in their dissenting judgments disagreed with it.9 Indeed the 1928 Pact

had not intended to give rise to individual criminal responsibility.10 But whatever the
merits of the decisions by the two Tribunals as to the status of the crime after the
SecondWorld War, it is widely accepted that there is now a crime of aggression under

customary international law.11

5 Reply of the Allied and Associated Powers to the Observations of the German Delegation and the Conditions of Peace
(HMSO Misc. No. 4 1919).

6 See I. Brownlie, International Law and the Use of Force by States (Oxford, 1963) 159–66; William Schabas, ‘The
Unfinished Work of Defining Aggression: How Many Times must the Cannonballs Fly, Before they are Forever
Banned?’ in D. McGoldrick, P. Rowe and E. Donnelly (eds.), The Permanent International Criminal Court (Oxford
and Oregon, 2004) 124.

7 The Charter for the Tokyo IMT defined crimes against peace as ‘the planning, preparation, initiation, or waging of a
declared or undeclaredwar of aggression, or a war in violation of international law, treaties, agreements or assurances . . . ’;
Control Council Law No.10 Art. II(a) began: ‘Initiation of invasions of other countries and wars of aggression in
violation of international laws and treaties, including but not limited to planning . . . ’ (as in the London Charter).

8 International Military Tribunal (Nuremberg) Judgment and Sentences, reprinted in (1947) 41 AJIL 172 (hereafter
‘Judgment’) at 218.

9 Judgment of the Tokyo IMT 48, 437–9. Judge Röling did however agree that the occupiers were entitled to prosecute for
the initiation of wars on the basis that they threatened their security. See section 6.4.2.

10 See further section 6.3.2.
11 See Brownlie, International Law and the Use of Force, 185–94; Y. Dinstein War, Aggression and Self-Defence (4th edn,

Cambridge, 2005) 121. That was not however the universal view in 1950 when the Nuremberg principles were discussed
in the Sixth Committee of the GA (UNGAOR 5th Session, 6th Committee, 231st meeting); and see Christian
Tomuschat, ‘Crimes against the Peace and Security of Mankind and the Recalcitrant Third State’ (1995) 24 Israel
Yearbook on Human Rights 41 at 53. In the UK case of R v. Jones [2006] EKHL 16 the House of Lords unanimously
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The recently formed United Nations was quick to endorse the law as laid down by

the Nuremberg Tribunal. General Assembly resolution 95(I) of 11 December 1946
affirmed ‘the principles of international law’ recognized by the London Charter and

the Judgment, and the next year it directed the new International Law Commission to
formulate those principles and to prepare a code of offences against the peace and
security of mankind.12 Thereafter progress stalled. The ILC’s draft principles, which

followed the IMT Charter in its description of aggression, were neither accepted nor
rejected by the General Assembly.13 In 1950 the ILC was requested to elaborate a

definition of aggression14 but did not succeed in reaching agreement, the Special
Rapporteur indeed deciding that aggression ‘by its very essence, is not susceptible of

definition’.15 Although the ILC included a provision on aggression in its 1954 draft
code of crimes, the GA decided that the code raised problems ‘closely related to that of

the definition of aggression’ and postponed further consideration until the special
committee, established by the GA in 1952 to consider the definition of aggression, had
reported.16

After protracted negotiations in the special committee, made difficult by the ten-
sions of the Cold War in which they were conducted, a ‘definition of aggression’ was

finally adopted in 1974 by GA resolution 3314.17 The definition begins with a broad
definition of aggression and then lists specific examples.18 Whether or not all the

elements of this definition can be considered to reflect customary law with regard to
State responsibility,19 it is clear that the resolution does not as such provide a

customary law definition for the crime of aggression.20 Article 5.2 provides:

A war of aggression is a crime against international peace. Aggression gives rise to international

responsibility.

found, contrary to the view of the Court of Appeal, that aggression was a crime under customary international law, in
spite of the fact that there was ongoing international discussion about defining the crime and the conditions for the
exercise of ICC jurisdiction.

12 Res. 177(II) of 21.11.1947. 13 See res. 488(V) of 12.12.1950.
14 Res. 378B(V) of 17.11.1950. See further Ahmed Rifaat, International Aggression (Stockholm, 1979).
15 UN doc. A/CN.4/44 at 69.
16 Res. 897(IX) of 4.12.1954. The definition of aggression in the draft code read in part: ‘Any act of aggression, including

the employment by the authorities of a State of armed force against another State for any purpose other than national or
collective self-defence or in pursuance of a decision or recommendation of a competent organ of the United Nations’;
threats were also included.

17 GA res. 3314(XXIX) of 14.12.1974. The definition is contained in the Annex to the resolution.
18 See section 13.2.
19 For doubts that they are all customary, see Andreas Zimmerman, ‘Article 5’ in Triffterer,Observers’ Notes, 103. The ICJ

has held that paragraph 3(g) of the Definition, which relates to the sending of armed groups into another State, does
reflect customary law (Case concerningMilitary and Paramilitary Activities in and against Nicaragua (Nicaragua v.USA)
(1986) ICJ Rep 14 at para. 195); see also Case concerning Armed Activities on the Territory of the Congo (DRC v.
Uganda) (2005) ICJ Rep at para. 146.

20 As the ILC noted in its commentary on its 1994 draft statute for an international criminal court, the resolution ‘deals
with aggression by States, not with the crimes of individuals, and is designed as a guide for the Security Council, not as a
definition for judicial use. But, given the provisions of Article 2(4) of the Charter of the United Nations, that resolution
offers some guidance’. The view that the resolution does provide a customary law definition was expressed during the
course of the ICC negotiations by some State representatives, see, e.g.MohammedGomaa, ‘TheDefinition of the Crime
of Aggression and the ICC Jurisdiction over that Crime’ in Mauro Politi and Giuseppe Nesi (eds.), The International
Criminal Court and the Crime of Aggression (Aldershot, 2004) 56.
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This distinguishes between a war of aggression, participation in which engages indi-

vidual criminal responsibility, and acts of aggression, engaging the responsibility of
States.21 The Friendly Relations Declaration has a similar provision.22

After a revival of its earlier mandate,23 the ILC adopted a draft Code of Crimes
against the Peace and Security of Mankind in 1996, Article 16 of which reads as
follows:

An individual who, as leader or organiser, actively participates in or orders the planning,

preparation, initiation or waging of aggression committed by a State shall be responsible for a

crime of aggression.24

The provision begs the question of what aggression is. The ILC noted in its commen-

tary that the issue was ‘beyond the scope of the present Code’, but stated that
individual responsibility for the crime was incurred only if the conduct of the State

was ‘a sufficiently serious violation of the prohibition’ in Article 2(4) of the UN
Charter. The Commission also noted that the Charter and Judgment of the
Nuremberg Tribunal were the main sources of authority with regard to individual

criminal responsibility.25 The Code has not been adopted by governments, their
attention having been absorbed by the negotiations on the crimes within the jurisdic-

tion of the ICC.

The International Criminal Court negotiations

The international negotiations to establish the ICC began on the basis of the draft
statute proposed by the ILC in 1994.26 This provided that the crime of aggression was

within the jurisdiction of the court but that no complaint of ‘or directly related to’ an
act of aggression could be brought before the court unless the Security Council had

first determined that a State had committed that act.27 The provision was controver-
sial from the start. Opinion was very much divided on three issues: whether the crime
of aggression should be included in the statute at all, how it should be defined, and

how and whether the role of the Security Council should be reflected in the statute.28

As regards the framing of a definition, one school of thought favoured using the list

of acts of aggression in GA resolution 3314. This met with arguments that the list was
illustrative only, thus conflicting with the nullum crimen principle29 if it was used to

21 For the negotiating history on this point, see Bengt Broms, ‘The Definition of Aggression’ (1977) 154Hague Recueil 299;
Benjamin Ferencz, Defining International Aggression (New York, 1975), vol. II, 45; Rifaat, International Aggression,
275, 276.

22 Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States in
accordance with the Charter of the United Nations (res. 2625(XXV) of 24.10.1970, Annex, para.1) states inter alia:
‘A war of aggression constitutes a crime against the peace, for which there is responsibility under international law.’

23 GA res. 36/106 of 10.12.1981, by which the ILC was invited to resume its work on the draft code of offences against the
peace and security of mankind.

24 Yearbook of the International Law Commission 1996, vol. II, Part Two, 42. 25 Ibid. 26 See section 8.2.
27 Art. 23(2). For discussion of the role of the Security Council see section 13.5.3.
28 For the early discussions, see Report of theAdHoc Committee on the Establishment of an International Criminal Court

GAOR 50th Session Supplement No.22 (A/50/22) paras. 63–71; Report of the Preparatory Committee on the
Establishment of an International Criminal Court Vol. I GAOR 51st Session Supplement No.22 (A/51/22).

29 See section 1.5.1.
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define a crime, and that the purpose of the resolution was to provide guidance for the

Security Council in its determinations of aggression by States30 and not to provide a
definition for the purpose of individual responsibility. Another approach was to

specify that participation in any unlawful use of force by a State under the UN
Charter was criminal. A third category of proposals started from the proposition
that only participation in a war of aggression reflected customary law. To deal with

the fact that ‘war’ is now uncommon, suggestions were made to define aggression as
the unlawful use of force but adding a threshold of manifest illegality, or an unlawful

purpose such as military occupation or annexation.
Proposals reflecting these approaches were transmitted to the Rome Conference,31

but there was again failure to reach agreement on the definition and on a role for the
Security Council.32 Article 5(2) of the ICC Statute was inserted at the last moment and

represents a compromise, required in light of the impossibility of reaching agreement
set against the firm insistence of the majority at the conference that the crime be
somehow be included in the Statute. It reads:

The Court shall exercise jurisdiction over the crime of aggression once a provision is adopted in

accordance with Articles 121 and 123 defining the crime and setting out the conditions under

which the Court shall exercise jurisdiction with respect to this crime. Such a provision shall be

consistent with the relevant provisions of the Charter of the United Nations.

Accordingly, the ICC will not be able to try any case of aggression unless and until the

States Parties to the Statute have reached agreement on these further provisions.
Subsequent negotiations, first in the Prepcom established by the Rome Conference

to prepare for the entry into force of the Statute,33 and then in the Special Working
Group on the Crime of Aggression34 have made progress in identifying and clarifying
the issues but have not pointed the way to reaching final agreement. The discussion

paper proposed by the Coordinator of theWorkingGroup in 2002 (the ‘Coordinator’s
Discussion Paper (ICC)’35) forms a basis for the work in the subsequent Special

Working Group.

30 Para. 4 of the resolution.
31 They are to be found in the Report of the Prepcom on the Establishment of an International Criminal Court UN Doc.

A/CONF.183/2, included in the Official Records of the Conference (A/CONF.183/13(Vol. III)) at 14–15.
32 For a brief description of the negotiations at Rome, see Herman von Hebel and Darryl Robinson, ‘Crimes Within the

Jurisdiction of the Court’ in Lee, The Making of the Rome Statute 79 at 81–5.
33 Res. F of the Rome Conference required the Prepcom to prepare definition, elements and conditions for the exercise of

the court’s jurisdiction for submission to the Assembly of States Parties (‘ASP’) at a Review Conference ‘with a view to
arriving at an acceptable provision on the crime of aggression for inclusion’ in the statute. For a summary of the
negotiations in the Prepcom, see Silvia Fernandez de Gurmendi, ‘TheWorking Group onAggression at the Preparatory
Commission for the International Criminal Court’ (2002) 25 Fordham International Law Journal 589; and see Roger
Clark, ‘Rethinking Aggression as a Crime and Formulating its Elements: the Final Work-Product of the Preparatory
Commission for the International Criminal Court’ (2002) 15 LJIL 859.

34 This working group, established by ICC-ASP/1/Res.1 of 9 September 2002, is open to States on an equal footing, not
simply to States Parties to the ICC Statute. It has been holding meetings both during the Assembly of States Parties
sessions and intersessionally.

35 Reissued as Annex II to the Official Record of the Second Session of the ASP (ICC-ASP/2/10 at 234).
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13.1.3 Relationship to other crimes

Aggression differs markedly from genocide, crimes against humanity and war crimes
in that, unlike those crimes, it concerns the ius ad bellum (the law governing recourse to

conflict), and therefore raises questions of international law regarding State respon-
sibility for aggressive acts.36

Aggression provides an occasion for the commission of the other crimes. In the view

of the Nuremberg Tribunal, therefore, ‘[t]o initiate a war of aggression . . . is not only
an international crime; it is the supreme international crime differing only from other

war crimes in that it contains within itself the accumulated evil of the whole’.37War on
a major scale causes great suffering and almost inevitably involves the commission of

atrocities. Although genocide has now been described as the ‘crime of crimes’,38 there
cannot be any need to engage in an abstract competition for the dreadful title of the

worst international crime.
A further distinction from the other crimes is that while genocide, crimes against

humanity and war crimes may be, indeed typically are, committed by members of the

armed forces of a State or a State-like entity, aggression can only be committed on
behalf of a State and as part of a State plan or policy. Further, unlike these other

crimes, aggression is a leadership crime and is only committed by persons in policy-
making positions in a State.39

13.2 State responsibility for unlawful use of force40

The Charter of the UnitedNations put in place a new structure for international peace

and security, requiring the settlement of disputes by peaceful means and introducing a
collective system for States to act through the UN to suppress aggression and other

breaches of international peace. While the collective system has developed in a
different direction from that envisaged by the drafters, the prohibition on the use of
force remains as set out in Article 2(4) of the Charter:

All Members shall refrain in their international relations from the threat or use of force against

the territorial integrity or political independence of any State, or in any other manner incon-

sistent with the purposes of the United Nations.

36 See further YoramDinstein, ‘The Distinction betweenWar Crimes and Crimes against Peace’ (1995) 24 Israel Yearbook
on Human Rights 1.

37 Judgment 186 (reprinted in (1947) 41 AJIL 172). 38 Kambanda ICTR T. Ch. I 4.9.1998 para. 16.
39 See section 13.3.1.
40 What follows is an extremely brief discussion of a difficult area of public international law. For useful summaries of the

law, see Humphrey Waldock, ‘The Regulation of the Use of Force by Individual States in International Law’ (1952)
81 (II)Hague Recueil II 455; Malcolm Shaw, International Law (5th edn Cambridge, 2003) ch. 20; see further Brownlie,
International Law and the Use of Force; Dinstein,War, Aggression; and C. Gray, International Law and the Use of Force
(2nd edn, Oxford, 2004) chs. 2, 4, 6.
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This is the fundamental legal principle governing the use of force and it reflects

customary international law.41 By avoiding the use of the term ‘war’ it avoids argu-
ments as to whether a specific use of force constitutes a war or not.

At the heart of the rules of international law on the use of force by States, the
interpretation and application of Article 2(4) gives rise to a large number of
difficulties. It is generally agreed however that the reference in Article 2(4) to a

State’s territorial integrity or political independence does not restrict the prohibition
against using force.42 There remain arguments as to whether force used with

benign objectives, for example humanitarian purposes or self-determination, con-
flicts with the prohibition.43 The provision does not encompass force used on the

territory of another State with that State’s consent, but there have been disagree-
ments as to whether a State did in fact give its consent in particular instances.44

There are also differences of view as to the exceptions to the prohibition. The
only exceptions universally admitted are individual or collective self-defence and
force authorized by the Security Council acting under Chapter VII of the Charter;

there is controversy over whether there is also an exception for humanitarian
intervention.

13.2.1 Self-defence

Article 51 of the Charter provides in part:

Nothing in the present Charter shall impair the inherent right of individual or collective self-

defence if an armed attack occurs against a Member of the United Nations, until the Security

Council has taken measures necessary to maintain international peace and security . . .

The defensive use of force is lawful only if it is necessary to use force, and only if that

force is proportionate, that is, is not excessive in relation to the need to avert or
respond to the attack. The classic formulation of the applicable rules is that of US
Secretary of State Webster in the 1837 Caroline incident.45 In an exchange of corres-

pondence with the British he stated that, for action to be lawful, there must be a
‘necessity of self-defence, instant, overwhelming, leaving no choice of means, and no

moment for deliberation’ and that the action must not be ‘unreasonable or excessive;
since the act justified by the necessity of self-defence, must be limited by that necessity,

and kept clearly within it.’

41 Case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. USA) (1986) ICJ Rep 14,
paras. 188–90.

42 Waldock, ‘The Regulation of the Use of Force’, 493; Brownlie, International Law and the Use of Force, 267.
43 See, e.g. Constantine Antonopoulos, The Unilateral Use of Force By States In International Law (Athens, 1997).
44 See, e.g.Case concerning Armed Activities on the Territory of the Congo (DRC v.Uganda) (2005) ICJ Rep, paras. 92–105;

Gray, International Law, 83–6.
45 The incident concerned the destruction over the Niagara Falls of a steamer thought to be supplying Canadian rebels

against the British. See Robert Jennings, ‘The Caroline and Macleod Cases’ (1938) 32 AJIL 86.
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Commentators differ as to whether force may be used in anticipatory self-defence.

On one view, the right to self-defence applies only once an armed attack has begun.46

The contrary view, that States have a right to act in order to avert the threat of an

imminent attack, is based on the continuing existence of customary law or on the
interpretation of Article 2 (4) itself, and is supported by the practical argument that it
is unrealistic in all cases, for example with respect to nuclear weapons, to await an

actual attack.47 The ICJ has left open the issue of the lawfulness of a response to the
threat of an imminent armed attack.48 However, the claim to ‘pre-emptive self-

defence’ to prevent a threat emerging is widely rejected as impermissible under inter-
national law.49

Further questions about the right to self-defence concern whether force may be used
to rescue a State’s nationals in a State which is unable or unwilling to protect them,50

whether there is a right of self-defence against non-State organizations within another
State,51 and whether the ‘armed attack’ must cross some threshold of intensity before
self-defence is justified.52

13.2.2 Authorizations under Chapter VII

The Security Council may authorize under Chapter VII the use of force, either by UN

peace-keeping or peace-enforcement missions (‘blue-helmets’) or by coalitions of
forces of States. Such authorizations provide an undoubted exception to the prohibi-

tion on the use of force set out in Article 2(4) but even here there may be controversy.

46 See Brownlie, International Law and the Use of Force, 275–8; B. Simma et al. (eds.), The Charter of the United Nations:
A Commentary (2nd edn, Oxford, 2002) 803; Dinstein,War, Aggression, 182–7 (but giving a wide interpretation of what
constitutes the start of the attack justifying self-defence).

47 See, e.g. Waldock ‘The Regulation of the Use of Force’, 495–505; Derek Bowett, Self-Defence in International Law
(Manchester, 1958) 184–93; Christopher Greenwood, ‘International Law and the United States’ Air Operation against
Libya’ (1987) 89 West Virginia Law Review 933 at 942.

48 Case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. USA) (1986) ICJ Rep 14,
para. 194). See also Case concerning Armed Activities on the Territory of the Congo (DRC v. Uganda) (2005) ICJ Rep,
para. 143.

49 The claim is made in the 2002 ‘National Security Strategy of the United States’ (2002) 41 ILM 1478; see Christopher
Greenwood, ‘International Law and the Pre-emptive Use of Force: Afghanistan, Al-Quaida and Iraq’ (2003) 4 San
Diego International Law Journal 7; for a contrary view see Ruth Wedgwood, ‘The Fall of Saddam Hussein: Security
Council Mandates and Preemptive Self-Defense’ (2003) 97 AJIL 576, at 582–5.

50 See Gray, International Law and the Use of Force, 126–9; Dinstein, War, Aggression, 231–4.
51 For arguments in favour of the right to self-defence in such circumstances, see Christopher Greenwood, ‘International

Law and the ‘‘War on Terrorism’’’ (2002) 78 International Affairs 301; Michael Byers, ‘Terrorism, the Use of Force and
International Law after 11 September’ (2002) 51 ICLQ 401; for arguments against, see Antonio Cassese, ‘Terrorism is
also Disrupting some Crucial Legal Categories in International Law’ (2001) 12 EJIL 993; Eric Myjer and Nigel White,
‘The Twin Towers Attack: anUnlimited Right to Self-Defence?’ (2002) 7 Journal of Conflict and Security Law 5. See also
Advisory Opinion on the Legal Consequences of the Construction of aWall in the Occupied Palestinian Territory (2004) ICJ
Rep 36, para. 139, andCase concerning Armed Activities on the Territory of the Congo (DRC v.Uganda) (2005) ICJ Rep,
paras. 146, 147; the majority decisions in both cases have been criticized for disregarding the possibility of self-defence
against non-State actors, see, e.g. Separate Opinions, in the former case by Judge Higgins, paras. 33–6, in the latter by
Judge Kooijmans, paras. 26–30 and Judge Simma, paras. 7–12; and see SeanMurphy, ‘Self-Defence and the Israeli Wall
Advisory Opinion: an Ipse Dixit’ (2005) 99 AJIL 62.

52 See Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. USA) (1986) ICJ Rep
14, paras. 191 and 195 and Oil Platforms (Islamic Republic of Iran v. USA) (2003) ICJ Rep, paras. 51, 63–4 and 72; for
critique of this point, see Oscar Schachter, ‘InDefense of International Rules on theUse of Force’ (1986) 53University of
Chicago Law Review 113.
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The legal justification put forward by the United Kingdom and the United States

for the intervention in 2003 in Iraq was that their military action had been authorized
by the Security Council. The argument, which is widely accepted as having little

substance, interpreted resolution 1441(2002) as reviving the authorization (given
in resolution 978 (1991)) to use military action to counter Iraq’s invasion of Kuwait
in 1990, without the need for any further decision by the Council.53

13.2.3 Humanitarian intervention

The debate over military intervention with the objective of preventing present or

imminent humanitarian disaster but without Security Council authorization illus-
trates the difficulties of taking decisions as to the unlawful use of force by a State – and

hence as to aggression by an individual. Commentators differ radically as to whether
interventions such as that in 1991 in Iraq, and in 1999 byNATO inKosovo, are lawful

under international law as it stands. The conservative view is that humanitarian
intervention without Security Council authorization and without the agreement of

the State concerned is contrary to Article 2(4) of the Charter, which can be overridden
only by a rule of ius cogens; a few doubtful examples of humanitarian practice cannot
constitute a new rule of customary international law, especially not one with peremp-

tory status. Other commentators consider that there is an emerging norm of custom-
ary law allowing the implementation of the responsibility to protect; they emphasize

the ability of the international law community to judge ex post facto whether a
particular exercise of the supposed right is lawful or not. In this problematic area,

this is perhaps the best approach to take, although it is not one that has received any
universal endorsement. Finally there is the questionable view that unauthorized

humanitarian intervention is lawful under existing international law; the view relies
on arguments about the interpretation of Article 2(4), and as to the continued
existence of a customary law right which has not been displaced by the Charter.54

13.2.4 Aggression by a State

What is the relationship between the unlawful use of force by a State and ‘aggression’

by a State? The Charter does not make clear the connection between the prohibition
on the use of force in Article 2(4) and the term ‘aggression’ in Article 39 (or indeed

‘armed attack’ in Article 51). The definition of aggression annexed to the GA resolution

53 On these and other arguments for and against the legality of the intervention, see papers in ‘Agora: Future Implications
of the Iraq Conflict’ (2003) 97 AJIL 553–642; Vaughan Lowe, ‘The Iraq Crisis: What Now?’ (2003) 52 ICLQ 859.

54 All of these views are discussed in J. L. Hozgrefe and Robert Keohane (eds.), Humanitarian Intervention (Cambridge,
2003); see also Bruno Simma, ‘NATO, the UN and the Use of Force: Legal Aspects’ (1999) 10 EJIL 1; Nico Krisch,
‘Unilateral Enforcement of the Collective Will: Kosovo, Iraq, and the Security Council’ (1999) 3 Max Planck United
Nations Yearbook 59; Adam Roberts, ‘The So-called ‘‘Right’’ of Humanitarian Intervention’ (2000) 3 YIHL 3;
International Development Research Centre, The Responsibility to Protect: Report of the International Commission on
Intervention and State Sovereignty (Ottawa, 2001); Danish Institute of International Affairs,Humanitarian Intervention:
Legal and Political Aspects (Copenhagen, 1999).
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3314(XXIX) is intended as guidance to the Security Council in making its determina-

tions of aggression under Article 39, but it is doubtful that it has ever been used for
that purpose. The resolution defines aggression as:

The use of armed force by a State against the sovereignty, territorial integrity or political

independence of another State, or in any other manner inconsistent with the Charter of the

United Nations, as set out in this Definition. (Article 1)

Article 3 of the Definition enumerates various examples of acts of aggression, specify-
ing however that they are not exhaustive and that the Security Council may conclude

that they do not in specific circumstances constitute aggression while other acts do.55

Article 1 of the Definition uses wording similar to that in Article 2(4) of the Charter. It

may therefore be considered that aggression by a State is more or less congruent with
an unlawful use of force contrary to Article 2(4), with the major difference that the

threat of force is not included in the Definition.56

Following this brief discussion of the law governing the use of force we can consider
the question of what kind of unlawful use of force by States, and what forms of

participation in it, are criminalized: in short, the elements of the crime of aggression.

13.3 Material elements

13.3.1 Perpetrators

Aggression is a ‘leadership crime’: it is committed only by leaders and high-level

policy-makers. The ILC draft Code of Crimes refers to the ‘leader or organiser’; the
Coordinator’s Discussion Paper (ICC) to a person ‘in a position effectively to exercise

control over or to direct the political or military action of a State’. While the reference
in the London Charter to the ‘waging’ of a war of aggression seems to imply that all
persons carrying out the State’s acts of aggression are individually responsible, from

the general down to the foot soldier, that is not how the Charter was interpreted in
practice.57

The point is well illustrated byVon Leeb and others (the High Command case), tried
before an American Military Tribunal constituted under Control Council Law

No. 10.58 The fourteen accused were all in positions of highmilitary authority: thirteen
generals and one admiral. But, one defendant having committed suicide, all the others

were acquitted of the charge of crimes against peace on the ground that ‘the crimin-
ality which attaches to the waging of an aggressive war should be confined to those

55 Arts. 2 and 4. See further on the negotiation of the definition, Rifaat, International Aggression, ch. 15; Julius Stone,
‘Hopes and Loopholes in the 1974 Definition of Aggression’ (1977) 71 AJIL 224; Ferencz, ‘Defining’.

56 For the differences between Art. 1 of the Definition and Art. 2(4) of the Charter, see Dinstein,War, Aggression, 127–8.
57 See G. Brand, ‘The War Crimes Trials and the Laws of War’ (1949) 26 BYIL 414 at 419. For a useful compilation of

relevant sections of the post Second World War case law, see the UN Secretariat paper, ‘Historical review of develop-
ments relating to aggression’ PCNICC/2002/WGCA/L.1.

58 XII LRTWC 1.
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who participate in it at the policy level’.59 In spite of their senior military positions, the

defendants were not at the required policy level and they were not criminalized by not
having refused to implement the aggressive plans. Accordingly, in countries where the

military are largely kept out of the political decisions on the intiation of force, it will
not be the military who are responsible for the crime of aggression, but their political
superiors.

The exact threshold of criminal responsibility is not clear and there may not have
been complete consistency in the findings of the Nuremberg IMT and in the subse-

quent proceedings.60 But somewhere ‘between the Dictator and Supreme Commander
of the military forces of the nation and the common soldier is the boundary between

the criminal and the excusable participation in the waging of an aggressive war by an
individual engaged in it’.61

The relevant levels of policy-making are not necessarily confined to government or
the military. Some of the accused in the proceedings subsequent to Nuremberg were
industrialists, not part of the government but closely associated with it. In Krauch and

others (the IG Farben case)62 the accused were however acquitted on the ground that,
like Albert Speer, one of the Nuremberg IMT defendants, their efforts ‘were in aid of

the war effort in the same way that other productive enterprises aid in the waging of
war’.63 Their responsibility was below that of planning and leading.

13.3.2 Conduct

Unlike the crime of genocide, which divides the actus reus into specific acts committed

by individuals, the crime of aggression has the collective act by the State as the point of
reference for any description of what the individual perpetrator does. The conduct

constituting the material element of the crime of aggression therefore is individual
participation in the collective act of the State as described below.

Act of aggression

The underlying collective act is the act of a State committed against another State.
However, not every unlawful use of force by a State gives rise to individual criminal

responsibility. There has been little State practice since the aftermath of the Second
World War and only a minority of States have adopted national legislation in respect

of the crime of aggression.64 Customary international law, therefore, probably
remains as in the jurisprudence of Nuremberg, supplemented by the subsequent

59 Ibid., 67. The conspiracy charges were dismissed as raising no different issues; eleven of the accused were convicted of
war crimes and crimes against humanity.

60 Brownlie, International Law and the Use of Force, 205. 61 Ibid.
62 X LRTWC 1; see also Krupp and others X LRTWC 69. 63 Judgment (1947) 41 AJIL 321.
64 Germany is one that has (in s. 80 of the German Criminal Code). The statute of the Supreme Iraqi Criminal Tribunal,

Art. 14(c), which refers to violations of stipulated Iraqi law, includes ‘[t]he abuse of position and the pursuit of policies
that may lead to the threat of war or the use of the armed forces of Iraq against an Arab country, in accordance with
Article 1 of Law Number 7 of 1958, as amended.’ So far as the UK is concerned it is clear that even though the crime is
recognized as one under international law, it is not part of domestic law (R v. Jones [2006] UKHL 16).
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proceedings under Control Council Law No. 10 and by the Tokyo IMT. This means

that under customary law it is only aggressive war that founds individual criminal
responsibility.65 Some commentators however argue that the crime of aggression now

extends beyond aggressive wars,66 and the Coordinator’s Discussion Paper (ICC)
mentions other options, including all the acts listed in GA resolution 3314. Declared
war is now uncommon and the term is not employed in the legal regimes of the UN

Charter and theGeneva Conventions.While it is possible to give the term content even
when it has lost its currency in international relations,67 a definition of the crime of

aggression for the purpose of the ICC Statute which relied on the existence of a war for
its material element would revive old arguments about the meaning of war.

It has been suggested that a necessary part of the crime of aggression is the
aggressive aim or intention of the leader or the central leadership,68 of which the

individual perpetrator must be aware. If so, this would help to avoid classifying as
the crime of aggression participation in military intervention carried out for humani-
tarian objectives, for example. One of the German proposals put forward in the ICC

negotiations followed this approach; it referred to the unlawful use of force carried out
‘with the object or result of establishing a military occupation of, or annexing’ the

foreign territory.69 The choice of those purposes would however exclude acts which
might be regarded as properly coming within the criminal category;70 aggressive wars

to extract economic or political advantages of some kind are not inconceivable.
A further suggestion is to exclude from the underlying collective act military inter-

vention which is not unambiguously illegal.71

The collective act comprises unlawful acts of force which are objectively of a certain

gravity; the concept of aggression must not be trivialized or made banal. While minor
border skirmishes or infringement of maritime limits or air space would fall within the
ambit of the acts of aggression which are listed in GA resolution 3314, they are not

part of the collective act for the purpose of the crime of aggression.
The collective act must have been completed in order to found criminal responsi-

bility. The threat of aggression was not included in the Charters of the Nuremberg
or Tokyo IMTs, nor in Control Council Law No. 10. The unopposed invasions of

Austria and Czechoslovakia, following the successful threat of aggressive force, were

65 T. Bruha,Die Definition der Aggression (Berlin, 1980) 126; Dinstein,War, Aggression, 125–6, noting that the extension in
the 1996 ILC draft Code to ‘acts of aggression ‘short of war’ represents a striking departure from the law as perceived in
the London Charter and in the consensus Definition of Aggression’; GerhardWerle, Principles of International Criminal
Law (The Hague, 2005) 391, 394; Claus Kress, ‘The German Chief Federal Prosecutor’s Decision not to Investigate the
Alleged Crime of Preparing Aggression against Iraq’ (2004) 2 JICJ 245 at 249.

66 See, e.g. Richard Griffiths, ‘International Law, the Crime of Aggression and the Ius Ad Bellum’ (2002) 2 International
Criminal Law Review 301 at 303–4; Antonio Cassese, International Criminal Law (Oxford, 2003) 114.

67 See, e.g. Dinstein, War, Aggression, 151–2.
68 This is variously described as a special intent required for participants in aggression, or as a material element of the

crime: Stefan Glaser, ‘Quelques remarques sur la definition de l’aggression en droit international pénal’ in
S. Hohenleitner et al. (eds.), Festschrift für Theodor Rittler (Aalen, 1957) 383; Brownlie, International Law and the Use
of Force, 213; Werle, Principles, 395; Kress, ‘The German Prosecutor’s Decision’, 256; see also discussion in Cassese,
International Criminal Law 115–16.

69 PCNICC/1999/DP.13; now included as option 2 in para. I.1 of the Coordinator’s Discussion paper (ICC).
70 Clark, ‘Rethinking Aggression as a Crime’, 878.
71 See discussion at Kress, ‘The German Prosecutor’s Decision’, 259.
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treated as evidence of the aggressive conspiracy but were not charged as crimes against

peace before the Nuremberg IMT. They were however charged in indictments under
Control Council Law No.10 (which included ‘invasions’ within the jurisdiction of the

tribunals constituted under it).72

The crime of aggression constitutes participation in an act by a State against
another State. There is no evidence in customary law for extending the crime to acts

committed by individual mercenaries not sponsored by a State, or committed by a
State against minorities within its own territory, even though the devastation caused

by such acts may be comparable to inter-State military intervention.

Planning, preparation, initiation or waging

The nexus between the State’s act of aggression, however defined, and the act of the
individual leader or other high-level policy-maker is described in similar terms in the

Nuremberg Charter, the ILC draft Code of Crimes and the Coordinator’s Discussion
Paper (ICC)73 though only the Charter has an explicit reference to conspiracy.

Participation in the formulation of aggressive plans, largely of course dependent on

Hitler’s decisions, was one of the most typical bases for criminal responsibility in the
Nuremberg IMT and subsequent proceedings. It is difficult to distinguish planning

from preparation in the jurisprudence. Preparation had to be closely linked with
planning; preparation for some vague future programme of aggression was not

sufficient.74 As interpreted by the Nuremberg Tribunal, conspiracy differed little
from planning and preparation.75 The charge of conspiracy was in effect superfluous,

and led to criticism of the Tribunal.76

13.4 Mental elements

There must be an intent to participate in the aggressive act. If the perpetrator has
knowledge of the collective intent to initiate and wage aggressive war but continues to
participate, the requirement is satisfied. Two examples from the Nuremberg trial will

suffice. Schacht was at some relevant periods President of the Reichsbank and a
central figure in Germany’s rearmament programme. ‘But’, said the Tribunal, ‘rear-

mament of itself is not criminal under the Charter. To be a crime against peace under
Article 6 of the Charter it must be shown that Schacht carried out this rearmament

72 E.g. in the case ofUnited States of America v. Ernst vonWeizsäcker et al. (theMinistries case) the tribunal held: ‘The fact
that the aggressor was here able to so overawe the invaded countries does not detract in the slightest from the enormity of
the aggression, in reality perpetrated. The invader here employed an act of war.’ (Judgment, 11–13 April 1949 (Trials of
War Criminals before the Nuremberg MilitaryTribunals) United States Government Printing Office vol. XIV at 330.)

73 Art. 6 of the Charter: ‘planning, preparation, initiation or waging’ of an aggressive war and ‘participation in a common
plan or conspiracy’ for the foregoing; the ILC draft Code: ‘actively participates in or orders the planning, preparation,
initiation or waging’; the Discussion Paper: ‘orders or participates actively in the planning, preparation, initiation or
execution’.

74 Judgment (1947) 41 AJIL 172 at 222. 75 Quincy Wright, (1947) 41 AJIL 38 at 68.
76 See Brownlie, International Law and the Use of Force, 201; the indictments and ruling on conspiracy in the Tokyo IMT

were even more unsatisfactory (ibid., 203).
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as part of the Nazi plans to wage aggressive wars.’77 He was acquitted since it could

not be inferred from the evidence that he knew of the plans for aggressive war.
Borman rose to a position of great power and was finally of great influence over

Hitler. But the evidence did not show that he knew of the plans; he did not attend
the crucial planning meetings; he was acquitted of the crimes against peace charge
against him.78

13.5 Prosecution of aggression in the ICC

13.5.1 Jurisdiction of the ICC

In contrast with the other crimes triable by the ICC, jurisdiction over the crime of
aggression will be exercised by the Court only ‘in respect of’ States Parties which have

accepted the amendment incorporating a definition and the necessary conditions.79

Article 121(5) appears to provide in effect an opt-in system for jurisdiction over
aggression, an arrangement rejected as a general mechanism for the Statute during

the early negotiations on the establishment of the ICC.80 Accordingly, if nationals of
one State Party commit aggression on the territory of another, theymay be prosecuted

only if both States have agreed to the amendment.81 The wording of the Statute does
not appear to allow States not party to the Statute any equivalent right to object to an

amendment on aggression (or on any other additional crime). This difference in
treatment has been criticized82 but the position is not dissimilar from that of non-

party States under the Statute generally.

13.5.2 General principles and other provisions of the ICC Statute

Aggression is a leadership crime which typically involves the planning of aggressive
acts and of the means of carrying them out; this makes it difficult to apply directly the
modes of participation set out in Article 25(3) of the ICC Statute.83 Article 28 (supe-

rior responsibility) would seem for the same reason to be inappropriate.84 If the ICC is
to determine the question of State responsibility, international law defences such as

self-defence will have to be available. But these will be defences to the collective act,
not to the individual act of participation, and they will not fit readily within Article 31

of the Statute.

77 Judgment (1947) 41 AJIL 172 at 300. 78 Ibid., 329. 79 Art. 121(5). 80 See section 8.2.
81 Giorgio Gaja, ‘The Long Journey towards Repressing Aggression’ in Cassese, Commentary, 427 at 439; Danesh

Sarooshi, ‘The Statute of the ICC’ (1999) 48 ICLQ 387 at 401.
82 Ruth Wedgwood in ‘The International Criminal Court: an American View’ (1999) 10 EJIL 93 at 104 refers to it as an

‘asymmetric immunity for treaty Parties’.
83 The Special Working Group has been discussing the problems of reconciling certain paragraphs of Art. 25(3) with the

incorporation of aggression in the statute.
84 For the same reason Art. 33 (superior orders) will rarely be applicable, but there would seem no reason to exclude its

application in principle.
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The crime also does not sit easily with other aspects of the ICC Statute.

Complementarity is a fundamental part of the ICC’s structure, but it will be the rare
case of aggression that can be tried in national courts.85 Another important aspect of

the Statute is the attention given to the needs of victims of crimes; for example they are
accorded rights of participation in trials and rights of protection and reparation.86

Whereas the victims of the other crimes within the jurisdiction of the Court are

individuals, the victim of an act of aggression is in reality a State.87

13.5.3 Conditions for the exercise of the ICC’s jurisdiction

The crime of aggression presupposes that an act has been committed by a State. When
the ILC included aggression in its draft Statute, it considered that there was a problem

with the ICC’s trying individuals in the absence of a finding of aggression against the
State concerned.88 The ILC proposed that, in view of the Security Council’s respon-

sibilities under the UN Charter, the way to resolve the problem was to require that,
before the ICC could exercise its jurisdiction, there had to be a prior determination by

the Security Council that a State had committed the act of aggression which was the
subject of the proceedings.89 The legal effect of any such determination would be for
the ICC itself to decide.

As we have seen, this provision was not included in the ICC Statute. There is
however a requirement in Article 5(2) that the conditions for the exercise of the

ICC’s jurisdiction must be ‘consistent with the relevant provisions of the Charter of
the United Nations’. This has been interpreted by some as requiring a determination

by the Council, prior to ICC prosecution, that the State concerned has committed
aggression.90 Such a condition would solve the problem that holding individuals

responsible for a crime of participation in a State’s act condemns the State itself.
Those holding this view argue that under Chapter VII of the UN Charter it is the
Council alone which has exclusive power to determine the existence of an act of

aggression by a State. Provision for a prior Security Council determination regarding
a State’s responsibility would reflect this logic.91

85 R.E. Fife, ‘Criminalizing Individuals for Acts of Aggression committed by States’ in M. Bergsmo (ed.), Human Rights
and Criminal Justice for the Downtrodden (Leiden/Boston, 2003) 69, 70; Pietro Gargiulo, ‘The Controversial
Relationship between the International Criminal Court and the Security Council’ in Flavia Lattanzi and William
Schabas (eds.), Essays on the Rome Statute of the International Criminal Court (Il Sirente, 1999), vol. I, 67 at 100.

86 Arts. 64(2) and 68 ICC Statute; RPE 89–99.
87 See James Boeving, ‘Aggression, International Law, and the ICC: an Argument for theWithdrawal of Aggression from

the Rome Statute’ (2005) 43 Columbia Journal of Transnational Law 557 at 583–8.
88 James Crawford, ‘The ILC’s draft Statute for an International Criminal Tribunal’ (1994) 88 AJIL 134 at 147.
89 Art. 23(2) ILC draft Statute. See Crawford, ‘The ILC’s draft Statute’; and James Crawford, ‘The ILC adopts a Statute

for an International Criminal Court’ (1995) 89 AJIL 404 at 411.
90 Zimmerman in Triffterer, Observers’ Notes, 106; see also Fife, ‘Criminalizing Individuals’ 67. This was also the under-

standing of theUK, as indicated in its statement made on adoption of the statute on 17.7.1998 (A/CONF.183/13 (Vol.II)
at p. 124).

91 See Allegra Carpenter, ‘The International Criminal Court and the Crime of Aggression’ (1995) 64NJIL 223 at 234; Irina
Müller-Schieke, ‘Defining the Crime of Aggression under the Statute of the International Criminal Court’ (2001) 14
LJIL 409 at 423.
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This view is contentious.92 It is clear that the Council does not have exclusive

responsibility with regard to threats to international peace and security. Its responsi-
bility is exclusive only for the purpose of its powers under Chapter VII which include

deciding upon economic sanctions and other responses to breaches of the peace. The
General Assembly has the power to take decisions provided that the Council is not
dealing with the matter, and has adopted a number of resolutions in which it refers to

aggressive acts by States.93 It is undeniable that the ICJ may adjudicate upon ques-
tions of aggression:

The Council has functions of a political nature assigned to it, whereas the Court exercises purely

judicial functions. Both organs can therefore perform their separate but complementary func-

tions with respect to the same events.94

There are also arguments of a practical and political nature. On the one hand it is

pointed out that if the ICC, in the absence of a Security Council determination, had to
decide that an act of aggression had taken place, it would require the Court to decide
highly political questions of public international law.95 There is a risk that investiga-

tions undertaken by the ICC for an act of aggression without a prior Council
authorization might bring about an escalation of the situation.96 Further, if the ICC

were tomake its own assessment, without the prior determination of the Council, as to
the justification of military action in self-defence, for example, it might infringe on the

responsibilities of the Council with regard to the actions of the State concerned. On the
other hand, to require the Court to act only after the Council’s determination would

give the Permanent Members of the Council an effective veto over prosecutions
relating to themselves and their allies. The Court ought to be allowed to act without

Council interference.97 The Council has in fact very rarely made a determination of
aggression,98 and if this inaction continued there would be a risk that the Court would
be blocked from ever considering a case of aggression.

Proposals have been made for an alternative institutional mechanism to determine
responsibility by a State before an individual can be tried by the ICC. These seek to

avoid the Council blocking a case through inertia.99 In particular, it has been proposed

92 See, e.g. Giorgio Gaja, ‘The Long Journey towards Repressing Aggression’ in Cassese, Commentary, 427 at 433; Claus
Kress, ‘Versailles-Nuremberg-The Hague: Germany and the International Criminal Law’ (2006) 40 The International
Lawyer 15 at 38 and n. 133.

93 Arts. 11(2) and 12 of the UN Charter. See GA resolutions listed in ‘Historical review’ PCNICC/2002/WGCA/L.1 at
paras. 405–29.

94 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. US)(1984) ICJ Rep 392
para. 95.

95 Theodor Meron, ‘Defining Aggression for the International Criminal Court’ (2001) 25 Suffolk Transnational Law
Review 1.

96 Andreas Zimmerman, ‘The Creation of a Permanent International Criminal Court’ (1998) 2 Max Planck Yearbook of
International Law 169 at 203.

97 Antonio Cassese, ‘The Statute of the International Criminal Court: Some Preliminary Reflections’ (1999) 10 EJIL 144 at
147.

98 Although in relation to several situations the Council has described certain conduct as acts of aggression: see ‘Historical
review’ PCNICC/2002/WGCA/L.1 at paras. 381–404.

99 See proposals at e.g. UN Doc. PCNICC/2001/WGCA/DP.1, now largely reflected in Options 3–5 of para. I.5 of the
Coordinator’s Discussion Paper.
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that if the Council fails to act, the UNGeneral Assembly, or the ICJ under its advisory

jurisdiction, may be asked for a prior determination. While a reference to the ICJ
would have some logic if a legal decision is required, the use of the ICJ’s advisory

jurisdiction for such a purpose presents difficulties, in that the nature of the case would
essentially be contentious, while the ruling would (presumably) be binding on the ICC,
unlike the determinations of a political organ. Further, there would be no possibility

for the individual accused to appear before the ICJ and bring evidence.
The problem is a difficult one. Because of the inextricable connection between State

act and individual responsibility, a determination that a State is responsible for an
aggressive act of a certain magnitude would seem to render much of the upper

leadership of that State individually responsible under criminal law, subject of course
to the degree of their personal involvement. If that determination were to be made by

the Security Council, which inevitably takes decisions for political reasons,100 the ICC
would have to be able to domore than simply decide upon the participation and intent
of a particular accused. It would have to reach its own conclusions on any inter-

national law defences available to the accused with regard to the act of the State
concerned, as did the Nuremberg Tribunal with regard to the self-defence arguments

by the defendants concerning the invasion of Norway by Germany.101 The principles
of fair trial would be infringed if a decision by a political organ could itself effectively

constitute part of the judgment against the accused. But if the ICCwere able to take its
own decision on the acts of a State, that could result in a finding which differed from a

Security Council determination, in that the formermight decide that there had been no
aggression where the latter had decided that there was.102 That may however be a

necessary price to pay for compliance with the requirements of fair trial.
It may be asked whether there is any reason why there should first be the interposi-

tion of a ruling of another body, if the ICC itself will have to judge the legality of the

act of the State. The legal reasons for the proposal that the Security Council should
make a prior determination, as outlined above, are weak; indeed there are legal

arguments against a requirement for such a determination since it could give rise to
problems in achieving a fair trial. But there are other reasons, considered below, why it

may be wise to have an external filter or trigger to ensure the necessary support of the
international community before resorting to a judicial process which might have an

effect on the maintenance of international peace and security. Such a mechanism need
not require a determination on aggression to be made; there could be a requirement,
for example, that no case of aggression be tried without a referral of the situation to

the Court by the Security Council.

100 As made clear in, for example, Judge Schwebel’s dissenting opinion in Case Concerning Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. US) (1986) ICJ Rep 14 para. 60.

101 Judgment (1947) 41 AJIL 172 at 203–7.
102 But if the ICC could act only with a prior Council determination of aggression, it would not be able to find aggression if

the Council had not.
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13.5.4 Implications of the prosecution of aggression before the ICC

The political and practical implications of the prosecution of the crime of aggression
which result from the connection between individual and State responsibility help to

explain the difficulties of reaching agreement on a definition of aggression and on the
conditions for the exercise of the ICC’s jurisdiction.

The legal principles of the ius ad bellum give rise to significantly more controversy

than the ius in bello. Illustrations of situations which would call for difficult determi-
nations of the legality of military intervention need be sought no further back in time

than the conflict in Afghanistan in 2001, the intervention in Iraq in 2003 by theUS, the
UK and others, and the action by Israel in Lebanon in 2006. Judicial decisions which

involve determinations of State conduct will be likely to have repercussions for the
maintenance of international peace and security. The problems relating to jurisdiction

by the ICC over a non party State will be exacerbated if the ICC is to decide whether
such a State has committed an act of aggression.103

There will be difficulties for the ICC itself, difficulties of a kind which may some-

times arise in respect of the other crimes within the Court’s jurisdiction but which will
be particularly severe in relation to aggression. The constitution and procedures of the

ICC are designed for the determination of individual, not State, responsibility.
Investigations of the crime will involve questions of the greatest sensitivity for a

State’s defence and national security. Except where the documents of a defeated
State are available to the international community, as with Germany and Japan in

the Second World War – when the Tribunals had a glut of the defeated governments’
most secret papers104 – there will be severe difficulties of access to evidence.

Issues such as these have evoked a cautious attitude towards what is, in effect, the
invocation of criminal law to regulate the use of force by States. To turn the ICC into a
forum for litigating disputes between States risks harm both to the Court and to the

maintenance of international peace and security.105 Doubts have been expressed
about the inclusion of aggression in the ICC Statute at all,106 and about whether its

inclusion will be more than pure symbolism.107 Nevertheless, some waymust be found
for an appropriate means of bringing the crime of aggression before the Court. As the

Nuremberg IMT stated, in relation to a plea of self-defence by the accused, it ‘must
ultimately be subject to investigation and adjudication if international law is ever to be

enforced’.108

103 Wedgwood in ‘The International Criminal Court’, 105, describes this fairly clear interpretation of Art. 121(5) as a
misconstruction of the statute.

104 In Japan, however, many of the relevant papers had been burnt. 105 Fife, ‘Criminalizing individuals’, 70–73.
106 See, e.g. Antonio Cassese, ‘The Statute of the ICC: Some Preliminary Reflections’ (1999) 10 EJIL 144 at 146;

a suggestion to delete aggression from the statute is made in Matthias Schuster, ‘The Rome Statute of an
International Criminal Court and the Crime of Aggression: A Gordian Knot in Search of a Sword’ (2003) 14 CLF 1.

107 Schabas in McGoldrick, The Permanent ICJ, 141; and see Zimmerman in Triffterer, Observers’ Notes, 106.
108 Judgment (1947) 41 AJIL 172 at 207.
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Further reading

The website of the ICC may be consulted with regard to the current
negotiations on the definition of aggression in the ASP special working
group: www.icc-cpi.int

Cherif Bassiouni and Benjamin Ferencz, ‘The Crime against Peace’ in Cherif
Bassiouni (ed.), International Criminal Law (2nd edn, New York, 1999),
vol. I, 313.

Ian Brownlie, International Law and the Use of Force by States (Oxford, 1963).
Yoram Dinstein, War, Aggression and Self-Defence (4th edn, Cambridge, 2005).
Rolf Einar Fife, ‘Criminalizing Individuals for Acts of Aggression committed by

States’ in Morten Bergsmo (ed.), Human Rights and Criminal Justice for the
Downtrodden (Leiden/Boston, 2003) 53.

Christine Gray, International Law and the Use of Force (2nd edn, Oxford, 2004)
chs. 2, 4, 6.

Ahmed Rifaat, International Aggression (Stockholm, 1979).
Matthias Schuster, ‘The Rome Statute of an International Criminal Court and

the Crime of Aggression: A Gordian Knot in Search of a Sword’ (2003) 14
CLF 1.
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