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Transnational Crimes, Terrorism and Torture

14.1 Introduction

14.1.1 Overview

To focus only on the ‘core crimes’ and their prosecution would be to ignore a
substantial area of criminal law with international implications; there are other crimes

of international concern which have a huge impact on people throughout the world
and on global economic development.1 Crimes which are the subject of international

suppression Conventions but for which there is as yet no international criminal
jurisdiction, are the focus of this chapter. They are here termed transnational crimes.
These are crimes which have actual or potential transboundary effect and crimes

which are intra-State but which offend a fundamental value of the international
community.2

The prevention and punishment of transnational crimes requires cooperation
among governments and among law enforcement agencies. A growing number of

agreements are being concluded to provide for this in relation to such crimes as
drugs trafficking,3 piracy,4 slavery,5 terrorism offences,6 torture,7 apartheid,8 enforced

disappearances,9 transnational organized crime including people trafficking, smug-
gling migrants and illegal arms trafficking,10 and corruption.11 Some of these crimes
are also crimes of customary international law or are international crimes when

1 In res. 56/120 the UN General Assembly expressed deep concern over ‘the impact of transnational organized crime on
the political, social and economic stability and development of societies.’ UN Doc. A/RES/56/120 (2002).

2 Neil Boister, ‘Transnational Criminal Law?’ (2003) 14 EJIL 953 at 967–77.
3 UN Convention against Illicit Trafficking in Narcotic Drugs and Psychotropic Substances 1988.
4 Arts. 100–05, UN Law of the Sea Convention 1982.
5 Among the more recent agreements on slavery are the 1926 Slavery Convention; the UN Supplementary Convention on
the Abolition of Slavery, the Slave Trade and Institutions and Practices Similar to Slavery 1956; the UN Convention on
the Law of the Sea 1982, Art. 99.

6 See section 14.2. 7 See section 14.3.
8 International Convention on the Suppression and Punishment of the Crime of Apartheid 1973.
9 International Convention for the Protection of all Persons from Enforced Disappearance 2006.
10 UN Convention against Transnational Organized Crime 2000; Protocol to Prevent, Suppress and Punish Trafficking in

Persons, EspeciallyWomen and Children, supplementing that Convention; Protocol against the Smuggling of Migrants
by Land, Air and Sea, supplementing that Convention; Protocol against the Illicit Manufacturing of and Trafficking in
Firearms, Their Parts and Components and Ammunition, supplementing that Convention.

11 UN Convention against Corruption 2003.
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committed in certain circumstances (for example as crimes against humanity).

They include those which were listed as ‘treaty crimes’ in the ILC draft of the
ICC Statute, but which were excluded from the Rome Statute in the course of the

negotiations.12 Particular transnational crimes may in the future come to be dealt
with as international crimes within the jurisdiction of an international jurisdiction, if
States believe that the values they conflict with are sufficiently important to the

international community and that international prosecution is an effective way of
dealing with them. This may of course occur with terrorism and the International

Criminal Court.
While each transnational crime deserves a chapter to itself, for reasons of space only

two categories, terrorism and torture, will be covered in this chapter, at sections 14.2
and 14.3 respectively; both of them, when committed in certain circumstances, may

also constitute an international crime within the jurisdiction of the international
courts and tribunals.

14.1.2 International suppression Conventions

The prosecution of transnational crimes is undertaken by domestic legal systems,
rather than by international courts and tribunals. To facilitate effective domestic

prosecution, as well as to cooperate in the suppression of the crimes, States have
concluded international agreements providing for the possibility of cooperation

among States which otherwise might have few law enforcement concerns in com-
mon.13 The typical agreement requires States to create criminal offences of the

relevant conduct in their domestic law, to take the necessary jurisdiction for the
purpose of prosecution, and to provide penalties which take into account the gravity

of the offences. States are also required either to extradite an offender or to consider
the case for prosecution (aut dedere aut judicare), and to provide each other with
mutual legal assistance for the purpose of prosecution or extradition.14 All of these

features are to be seen in the agreements on terrorism discussed in section 14.2.2.
The jurisdiction which States are required to take differs from one agreement to

another but in each case there is a close link between the suspect and the State
concerned. Most agreements require States to take jurisdiction based on territory

and nationality. Some provide other options on grounds such as the nationality of the
victim. For example, in the 1997 Convention for the Suppression of Terrorist

Bombings each State is required to take jurisdiction where the offence is committed
in its territory, on its ships or aircraft, or by its nationals; it is permitted to take

jurisdiction when the offence is committed against a national or against a State or
government facility, by a stateless person, or in an attempt to compel the State to

12 See section 8.2.
13 See Ethan A. Nadelmann, ‘Global prohibition regimes: the evolution of norms in international society’ (1990) 44

International Organisation 479 at 481.
14 For discussion of aut dedere aut judicare obligations see ch. 4; for extradition and mutual legal assistance, see ch. 5.
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action or inaction, or when committed on an aircraft operated by the State.15 The

agreements also require States to take jurisdiction so that they can prosecute if they do
not extradite a suspect on their territory, wherever the crime was committed. This is a

‘last resort universal jurisdiction’16 as between States Parties, which is dependent on
the presence of the suspect. In effect, the States Parties delegate authority to the other
parties to exercise jurisdiction on their behalf.17

Because these agreements require that the crimes be prosecuted under domestic law,
they do not themselves prescribe the material and mental elements of the offences.18

As a unified system of enforcement they are weak.19 An additional criticism is that
they largely rely on domestic legal systems to provide the necessary procedural rights

for the accused during investigation and prosecution, and this leaves scope for human
rights violations in those States which do not have adequate fair trial and other such

protections. In their concern with law and order State Parties to the agreements have
neglected human rights requirements, in contrast with the way in which such require-
ments have been incorporated into the procedure of the International Criminal

Court.20

14.2 Terrorism

14.2.1 Introduction

The phenomenon of terrorism presents a number of difficulties of legal categorization.

The problem of defining terrorism is not unique to lawyers: ‘one man’s terrorist is the
other man’s freedom fighter’ describes a difficulty common to all who ponder on the

concept. But the lawyer has also to consider whether the legal category of terrorism is
useful or necessary in law.21 Terrorism may be regarded as simply the commission of
‘ordinary’, though serious, criminal acts with a particular purpose. Some States,

including the UK, do not have a specific offence of terrorism in domestic law and
use the ordinary criminal law to prosecute serious offences of terrorist violence.22

15 Art. 6(1) and (2).
16 See, e.g. Art. 6(4) of the International Convention for the Suppression of Terrorist Bombings (the Terrorist Bombing

Convention). See Roger Clark, ‘Offences of International Concern:Multilateral Treaty Practice in the Forty Years since
Nuremberg’ (1988) 57 NJIL 49 at 58.

17 See further section 3.3.2.
18 See Clark, ‘Offences of International Concern’, 72 for further discussion. States often simply include verbatim the treaty

definition into their domestic law.
19 See Boister ‘Transnational Criminal Law?’.
20 See Neil Boister, ‘Human Rights Protections in the Suppression Conventions’ (2002) 2Human Rights Law Review 199.

See section 14.2.4 for the occasional human rights clause in the global terrorism agreements.
21 ‘We have cause to regret that a legal concept of ‘‘terrorism’’ was ever inflicted upon us. The term . . . serves no operative

legal purpose’: R.R. Baxter, ‘A Sceptical Look at the Concept of Terrorism’ (1973/4) 7 Akron Law Review 380.
‘Terrorism is a term without legal significance . . . The term is at once a shorthand to allude to a variety of problems
with some common elements and amethod of indicating community condemnation for the conduct concerned’: Rosalyn
Higgins, in discussing early attempts at a definition of terrorism in R. Higgins and M. Flory (eds.), Terrorism and
International Law (London, 1997) 28.

22 However, a number of offences created by UK legislation depend upon a definition of terrorism, which is set out in the
Terrorism Act 2000, s. 1, as amended by the Terrorism Act 2006: terrorismmeans ‘the use or threat of action where’ ‘the
use or threat is designed to influence the government or an intergovernmental organisation or to intimidate the public or
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Some would argue that the categorization of terrorism is positively dangerous, in that

it may encourage counter-measures that disregard human rights.
A further difficulty has its source in the different kinds of measures taken by

governments to deal with terrorism and the terrorist threat. The fight against terror-
ism is now multi-faceted23 and recent responses in the so-called ‘war on terror’24 have
engaged not so much measures of criminal law enforcement as the use of armed force.

In addition some politicians and lawyers have called for new rules to deal with
terrorism following 11 September 2001.25 This chapter does not include discussion

of the lawfulness of the use of force to counter-terrorism nor the issue of whether
international law remains adequate to meet the challenge.26

The primary paradigm remains criminal law, and terrorist acts, in one form or
another, constitute offences in both national and international criminal law. Since it is

only in particular circumstances that they will be prosecuted at present in an inter-
national court, this chapter discusses terrorism within the category of ‘transnational’
crimes, although brief consideration is also given to terrorism as an international

crime at section 14.2.5.

14.2.2 Development of international cooperation against terrorism

One of the earliest attempts at agreeing on an international prohibition of terrorism
was the 1937 Convention for the Prevention and Punishment of Terrorism, which was

negotiated within the League of Nations following the assassination of King
Alexander I of Yugoslavia in 1934. The Convention defined acts of terrorism as

‘criminal acts directed against a State and intended or calculated to create a state of
terror in the minds of particular persons, or a group of persons or the general public’

and listed acts to be criminalized by States Parties, including those causing death,
serious injury or loss of liberty to heads of State and public officials, damage to public
property of another State, and risk to the lives of members of the public. The

Convention never received sufficient ratifications to enter into force.27 The United
Nations took on the task of defining and prohibiting terrorism when the General

Assembly set up a committee on terrorism in 1972, but although the committee met

a section of the public, and’ it is made ‘for the purpose of advancing a political, religious or ideological cause’ and
involves ‘serious violence against a person or serious danger to property, or endangers a person’s life, or creates a serious
risk to public health or safety, or is designed seriously to interfere with or disrupt an electronic system’.

23 See John P. Grant, ‘Beyond theMontreal Convention’ (2004) 36CaseWestern Reserve Journal of International Law 453
at 472.

24 But the term ‘the war on terror’, at least in the United Kingdom, is not used in the literal sense of an armed conflict; see
the response of the Parliamentary Under-Secretary of State, Foreign and Commonwealth Office (Baroness Amos): ‘The
term ‘‘the war against terrorism’’ has been used to describe the whole campaign against terrorism, including military,
political, financial, legislative and law enforcement measures.’ (Hansard 22 Nov 2001: Col.WA153.)

25 See, e.g. Anne-Marie Slaughter and William Burke-White, ‘An International Constitutional Moment’ (2002) 43
Harvard International Law Journal 1.

26 For some of the extensive literature, see Juttee Brunee and Stephen Toope, ‘The Use of Force after Iraq’ (2004) 53 ICLQ
785; Gilbert Guillaume, ‘Terrorism and International Law’ (2004) 53 ICLQ 537; Sean Murphy, ‘Terrorism and the
Concept of ‘‘Armed Attack’’ in Article 51 of the U.N. Charter’ (2002) 43 Harvard International Law Journal 41.

27 League of NationsDoc.C.546(1).M.383(1).1937. V. For an interesting review of its negotiation, see Ben Saul, ‘The Legal
Response of the League of Nations to Terrorism’ (2006) 4 JICJ 78.
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until 1979 it failed to reach agreement. There was disagreement as to whether acts

committed by national liberationmovements for causes such as decolonization should
be excluded from any definition of terrorism, and there were related arguments that

there should be no international ban on terrorist activities unless at the same time the
causes of terrorism were understood and resolved.

Terrorism agreements

The impossibility of securing international agreement on an unqualified condemna-
tion of terrorism led to the adoption of a ‘thematic’ approach to cooperation to

prevent and criminalize terrorist acts. International agreements were negotiated on
specific areas of terrorist activity, each separately defined. There are eleven of these

agreements, each of them negotiated to deal with specific kinds of terrorist threats
prevalent at the time the agreements were concluded.28 Two of the earliest conven-

tions, for example, The Hague and Montreal Conventions, deal with safety of civil
aviation, following instances of terrorist hijacking and other offences against air travel
at the time.29 The impetus for the drafting of the 1988 SUA Convention, on the other

hand, was the hijacking in 1985 of the Achille Lauro, an Italian cruise ship, and the
accompanying murder of an elderly disabled US citizen of Jewish origin.

With the conclusion of the Terrorist Bombing Convention in l997, most kinds of
terrorist act had been covered in one or other of these agreements. For better or worse,

however, a proposal was then introduced to negotiate a ‘comprehensive’ Convention
to address explicitly all forms of terrorism; as such it would of course require a

definition of terrorism.30 The hope of finally agreeing upon a definition of terrorism
for the purpose of such a Convention received some impetus from a GA resolution of

1994,31 adopted by consensus, which annexed a Declaration on Terrorism containing
the following provision:

28 There are at present thirteen agreements altogether, but two of them, as explained below, do not follow the same model
of State cooperation. The eleven agreements are: the 1970 Convention for the Suppression of Unlawful Seizure of
Aircraft (the Hague Convention); the 1971 Convention for the Suppression of Unlawful Acts against the Safety of Civil
Aviation (theMontreal Convention) and its 1988 Protocol for the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation; the 1973 Convention on the Prevention and Punishment of Crimes Against
Internationally Protected Persons, including Diplomatic Agents; the 1979 International Convention against the
Taking of Hostages; the 1980 Convention on the Physical Protection of Nuclear Material; the 1988 Convention on
the Suppression of Unlawful Acts Against the Safety of Maritime Navigation (the SUA Convention) and its 1988
Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms located on the Continental Shelf;
the 1997 International Convention for the Suppression of Terrorist Bombings (the Terrorist Bombing Convention); the
1999 International Convention for the Suppression of the Financing of Terrorism (the Terrorist Financing Convention);
and the 2005 International Convention for the Suppression of Acts of Nuclear Terrorism (the Nuclear Terrorism
Convention). Within the list of global terrorism agreements are often included the 1963 Convention on Offences and
Certain Other Acts Committed on Board Aircraft (the Tokyo Convention) and the 1991 Convention on theMarking of
Plastic Explosives for the Purpose of Detection but these two differ from the others; the objective of the Tokyo
Convention is primarily to assign powers and jurisdiction to different States and persons in relation to activities on
board aircraft, while the Plastic Explosives Convention provides for the marking of explosives and the prevention of
possession and transfer of unmarked explosives. The UN Convention on the Safety of United Nations and Associated
Personnel 1994 (annexed to GA resolution 49/59) is sometimes added to the list; although not drafted primarily as an
instrument against terrorism, it follows the same model as the terrorism agreements.

29 See Christopher Joyner and Robert Friedlander, ‘International Civil Aviation’ in M. Cherif Bassiouni (ed.),
‘International Criminal Law (2nd edn, New York, 1999), vol. I, 837.

30 The proposal was made by India in 1996, UN Doc.A/C.6/51/6.
31 Declaration on Measures to Eliminate International Terrorism (1994), annexed to UNGA Res. 49/60 of 9.12.1994.
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Criminal acts intended or calculated to provoke a state of terror in the general public, a group of

persons or particular persons for political purposes are in any circumstances unjustifiable,

whatever the considerations of a political, philosophical, ideological, racial, ethnic, religious

or other nature which may be invoked to justify them.

The resolution, unlike previous ones, had no preambular reference to acts committed

by a national liberation movement; it made quite clear that terrorism was condemned
whatever the motivation and by whomever it was committed. Unfortunately, the

promise held out by the resolution that a similarly unqualified definition could be
agreed was not fulfilled, and the negotiation of the Convention has been stalled for

years.32

The eleven terrorism agreements have as their purpose the effective national prose-

cution of acts of terrorism, and thus their better prevention. They share the main
features of the model already described,33 incorporating the principle aut dedere aut
judicare and imposing obligations on States Parties to give assistance in criminal and

extradition proceedings. In their provisions on extradition, the three most recent
agreements, unlike the early ones, specify that the offence in question may not be

regarded as a political offence for the purpose of extradition or mutual legal assist-
ance.34 Since the most typical of terrorist offences is one committed for a political

purpose this removes the loophole by which terrorists could escape extradition and
confirms that terrorism cannot be justified, whatever the purpose.

Security Council resolutions

After the occurrence of specific instances of terrorism the Security Council determined
that suppression of international terrorism was essential for the maintenance of

international peace and security and took decisions requiring the surrender to justice
of persons accused of terrorist acts. On 21 December 1988, Pan American Flight 103,

bound from London to New York, exploded over Lockerbie, Scotland. The blast
killed all 259 people on board and eleven people on the ground. The suspects identified

in the Scottish investigation that followed were believed to be State agents and the
governments requiring the suspects to be brought to justice did not proceed under the

Montreal Convention on the ground that the Convention, with its focus on national
proceedings, did not cover State sponsored terrorism.35 The Security Council required

Libya to surrender the suspects and imposed sanctions when the request was not
acceded to.36 Examples of similar Council resolutions are those requiring Sudan to

32 For reasons given at section 14.2.3; for a study of the negotiations see Tal Becker,Terrorism and the State (Oxford, 2006)
84–118. For the text of the draft convention, see UN Doc. A/59/894 and for recent discussions upon it see the report at
GAOR Sixtieth Session Supplement No. 37(A/60/37).

33 At section 14.1.2.
34 Art.11, Terrorist Bombing Convention, Art.14, Terrorist Financing Convention and Art. 15, Nuclear Terrorism

Convention. See ch. 5.
35 See Higgins in Higgins and Flory, Terrorism and International Law, 23.
36 Security Council resolutions 731(1992) and 748(1992). For the end of the story, see section 9.5, and Michael Plachta,

‘The Lockerbie Case: The Role of the Security Council in Enforcing the Principle Aut Dedere Aud Judicare’ (2001) 12
EJIL 125.
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hand over the persons accused of attempting to assassinate the President of Egypt,37

and requiring the Taliban to transfer Osama bin Laden to countries which had
indicted him.38

The Security Council has also determined that international terrorism more
generally is a threat to international peace and security. Resolution 1368(2001),
adopted the day after 11 September, stated that the terrorist attacks in Washington

and New York were, ‘like any act of international terrorism . . . a threat to inter-
national peace and security’. The Council went further in resolution 1373(2001),

adopted under Chapter VII of the Charter, and imposed extensive obligations on
States in relation to the suppression of terrorist acts generally and the financing of

terrorism in particular. That resolution covers some of the same ground as the global
terrorism conventions, notably the Terrorist Financing Convention. But in spite of the

fact that it imposes binding obligations and establishes the Counter-Terrorism
Committee to monitor their implementation, the resolution contains no definition
of terrorism.

Resolution 1373(2001) has been criticized as Security Council ‘legislation’ in a
field which is the preserve of intergovernmental agreement.39 The obvious advantage

of Council action of this kind is its ability to impose immediate obligations on
States, with no need for lengthy negotiations in a wider forum and no need to wait

for ratifications before the obligations take effect. But the point is justly made that
the Council has gone beyond its previously recognized Charter powers and

has trespassed on ground previously covered by the General Assembly and agree-
ments negotiated there. Nevertheless, the resolution has been accepted in practice,

albeit grudgingly, and is a significant part of the international counter-terrorism
effort.

14.2.3 The definition of terrorism

As yet, no definition of terrorism has been agreed for the purpose of a global
prohibition of terrorist acts in a legally binding instrument. None of the eleven global

agreements defines terrorism except the Terrorist Financing Convention, and that is
only for a secondary purpose.40 Many of the agreements do not even mention the

word terrorism, thus exemplifying the view that it is possible to deal with terrorism
without creating specific ‘terrorist’ offences. There are however definitions of a kind.

Each of the international counter-terrorism agreements concluded within the fora of

37 Following their flight to Sudan; res. 1044(1966) and 1054(1966). 38 SC res. 1267(1999) and 1333(2000).
39 For discussion of the issue seeMatthewHappold, ‘Security Council Resolution 1373 and the Constitution of the United

Nations’ (2003) 16 LJIL 593; Paul Szasz, ‘The Security Council Starts Legislating’ (2002) 96 AJIL 901; Stefan Talmon,
‘The Security Council as World Legislature’ (2005) 99 AJIL 175.

40 Art. 2 of the Convention refers to the offence of financing acts of terrorism, defined as those covered by the terrorism
conventions and ‘any other act intended to cause death or serious bodily injury to a civilian, or to any other person not
taking an active part in the hostilities in a situation of armed conflict, when the purpose of such act, by its nature or
context, is to intimidate a population, or to compel a Government or an international organization to do or to abstain
from doing any act.’
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regional organizations41 has a definition of terrorism for the purpose of the agree-

ment, some merely listing the offences covered by the global Conventions with or
without other serious offences42 and others creating their own generic definitions.43

Security Council resolution 1566(2004) has a description of terrorism (said not to be a
‘definition’44); it covers only acts included in the global Conventions, but specifies that
they are committed with ‘the purpose to provoke a state of terror . . . intimidate a

population or compel a government or an international organization to do or to
abstain from doing any act.’

The difficulties of reaching agreement on a definition for the purpose of a global
prohibition of terrorist acts relate largely to two connected questions: are there causes

which justify acts otherwise classed as terrorism, which should therefore be excluded;
and should ‘State terrorism’ be included?

The difficulties of negotiating a definition raise the question whether the effort is
worthwhile. It might make more sense for the focus in the UN to revert to the range of
acts that all States regard as impermissible in all circumstances.45 It is true that a

definition of some kind is needed if there is to be a comprehensive international
prohibition on terrorism with a requirement for multilateral cooperation including

extradition provisions; a definition is also needed if terrorism is to be added to the
jurisdiction of the International Criminal Court. Further, existing instruments impos-

ing obligations in relation to counter-terrorism, for example resolution 1373(2001),
need a definition to ensure uniform implementation and effective monitoring. Even if

a solution is reached for the purpose of a comprehensive Convention, the drafting
compromises that will very likely be needed for the Convention are unlikely to result in

a definition suitable for all purposes.
Like the suppression Conventions for other transnational crimes, the eleven agree-

ments do not make detailed provision for the material and mental elements of the

crimes they cover, leaving these to the domestic law of the States Parties. The same is
true of the regional agreements. Without an agreed definition it is possible to do no

more than compare the elements of terrorism in some of the different instruments.46

41 Arab Convention on the Suppression of Terrorism 1998 (the Arab Convention); Convention of the Organization of the
Islamic Conference on Combating International Terrorism 1999; European Convention on the Suppression of
Terrorism 1977; Organization of American States: Convention to Prevent and Punish Acts of Terrorism Taking the
Form of Crimes against Persons andRelated Extortion that are of International Significance 1971; OAUConvention on
the Prevention and Combating of Terrorism 1999; South Asian Association for Regional Co-operation: Regional
Convention on Suppression of Terrorism 1987; Treaty on Cooperation among the States Members of the
Commonwealth of Independent States in Combating Terrorism 1999 (the CIS Convention); European Convention
on the Prevention of Terrorism 2005.

42 See, e.g. the European Convention on the Suppression of Terrorism 1977 and the European Convention on the
Prevention of Terrorism 2005.

43 See e.g. the Arab Convention on the Suppression of Terrorism 1998.
44 See in particular remarks of representative of Brazil on the adoption of the resolution (UN Doc.S/PV 3053).
45 G. Levitt, ‘Is ‘‘Terrorism’’ worth defining?’ (1986) 13Ohio Northern University Law Review 97; JohnMurphy, ‘Defining

International Terrorism: a Way out of the Quagmire’ (1989) 19 Israel Yearbook on Human Rights 13.
46 For a more thorough discussion of the elements of the eleven global agreements, see Reuven Young, ‘Defining

Terrorism: The Evolution of Terrorism as a Legal Concept in International Law and its Influence on Definitions in
Domestic Legislation’ (2006) 29 Boston College International and Comparative Law Review 23.
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Material elements

The actus reus of the crime of terrorism is the underlying act. The eleven global
terrorism agreements require or imply that the underlying act is an offence in itself,47

and they are right to do so, in order to exclude, for example, acts causing death with a
lawful excuse such as self-defence. The regional agreements mostly do the same, either
by listing the offences covered by the global agreements, or within their own generic

definitions. Some of the latter however are broad and ambiguous. The 1999
Convention of the OAU (now the African Union), for example, includes: ‘any act

which is a violation of the criminal laws of a State Party and which . . . may cause
damage to public or private property, natural resources, environmental or cultural

heritage . . .’.48 This appears to cover relatively minor criminal conduct. The under-
lying act of a terrorist offence should be a serious offence, if it is to capture what is

generally regarded as terrorism. The draft comprehensive Convention lists the under-
lying acts of: causing death or serious personal injury, serious damage to property
including public transport or the environment, or (lesser) damage to property or

systems which results in major economic loss.49

In spite of the unqualified condemnation of terrorism in the 1994General Assembly

declaration,50 the Arab, OIC and AU Conventions, concluded subsequent to that
declaration, include an exception for acts committed by peoples struggling against

foreign occupation or for national liberation in accordance with the principles of
international law.51 It is not clear whether the reference to international law in these

instruments is only to ius ad bellum (as the wording in at least the first two mentioned
agreements would indicate) or also to international humanitarian law (as is sometimes

claimed).52 If the latter is a permissible interpretation of these agreements, and since
terrorism is prohibited by international humanitarian law, it is puzzling that the States
Parties to those agreements continue to seek to exclude acts committed in national

liberation struggles from the draft Convention.
It ought to be acknowledged by all that the targeting of civilians, however just the

cause of the conflict, is unacceptable. Attempts have therefore been made to solve the
problem of definition by specifying only civilians as the targets of terrorism (as in

47 See, e.g. Art. 2(1) of the Terrorist Bombing Convention 1997 which lists acts committed ‘unlawfully and intentionally’.
In the definition of terrorism in the UK Terrorism Act 2000, however, the underlying acts are not specified as offences,
see n. 22 above.

48 Art. 1(3). The Arab Convention 1998 and the OIC Convention 1991 have similarly wide formulations; Art. 1(2) of the
former and Art. 1(2) of the latter.

49 See n. 33 above. For a critique of individual elements of the draft Convention’s elements, see Alexandra Orlova and
James Moore, ‘ ‘‘Umbrellas’’ or ‘‘Building Blocks’’?: Defining International Terrorism and Transnational Organized
Crime in International Law’ (2005) 27 Houston Journal of International Law 267 at 271–6.

50 See section 14.2.2.
51 Art. 3(1), OAU Convention; preamble and Art. 2(a), Arab Convention; Art. 2, OIC Convention.
52 See Mahmoud Hmoud, ‘The Organization of the Islamic Conference’ in G. Nesi (ed.), International Cooperation in

Counter-Terrorism 166; see also Michael de Feo, ‘The Political Offence Concept in Regional and International
Conventions relating to Terrorism’ in ibid., 116–19. It is interesting to note that the South African legislation imple-
menting the AU agreement adopts this interpretation, referring ‘especially’ to international humanitarian law:
Protection of Constitutional Democracy Against Terrorist and Related Activities Act 2004.
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Article 2(1)(b) of the Terrorist Financing Convention53). As a complete solution this

is defective. What after all is the definition of ‘civilian’ in peacetime? And it does
not address the question of how to deal with insurgents of various kinds, as either

combatants or common criminals54 – but admittedly this is a very difficult issue.
Linked to the question of national liberation movements is that of ‘State terrorism’.

The long-standing Western position in the UN has been that wrongful acts by States,

whether properly termed State terrorism or not, are more appropriately regulated by
the ordinary rules of State responsibility rather than under criminal law.55 This is also

the view of the Secretary-General in his recent report ‘In Larger Freedom’,56 and is
reflected in Article 19(2) of the Terrorist Bombing Convention, for example. The

opposing point of view that, consistent with the 1994 General Assembly Declaration,
terrorism is prohibited ‘by whomever committed’ is being put forward in the negotia-

tions on the comprehensive Convention.57

Mental elements

The aspect distinguishing terrorism from other crimes is the purpose with which the

underlying acts are committed. Like genocide, terrorism in its most typical form is a
compound offence and needs both themens rea appropriate to the underlying offence,

and a special intent for terrorism itself (which, breaking the normal practice of
distinguishing between purpose and intention under criminal law, often uses the

terms interchangeably). There are two kinds of victims of terrorism: both the targets
of the underlying offence and the ‘real’ targets, those in whom terror has been induced.

Most of the eleven terrorism agreements mentioned above, in avoiding a definition
of terrorism, also avoid specifying an intent or purpose for which the criminal acts are

committed.58 For them there is no special intent. This approach made possible the
conclusion of these agreements but it does have the disadvantage that they therefore
implicitly include acts committed for merely personal or commercial reasons, and thus

miss the unique feature of terrorism. Other terrorism agreements differ in what the
special intent is. Spreading terror59 would seem the most obvious purpose, but it is

53 The Supreme Court of Canada has stated that this definition ‘catches the essence of what the world understands by
terrorism’ (Suresh v.Canada [2002] SCC 1 at para. 98). And see para. 164 of the Report of the Secretary-General’s High-
level Panel on Threats, Challenges and Change (UN Doc. A/59/565).

54 See Jan Klabbers, ‘Rebel with a Cause? Terrorists and Humanitarian Law’ (2003) 14 EJIL 299.
55 For example, see the statement of the UK representative in the Security Council of 18 January 2002: ‘None of these

seminal texts [the global terrorism agreements] refer to State terrorism, which is not an international legal concept. We
must be careful not to get caught up in the rhetoric of political conflict. If States abuse their power, they should be judged
against the international conventions and other instruments dealing with . . . humanitarian law.’ (UN Doc.S/PV.4453
(2002) paras. 24–5).

56 ‘It is time to set aside debates on so-called ‘‘State terrorism’’. The use of force by States is already thoroughly regulated
under international law.’ (UN Doc.A/59/2005 para. 91).

57 And it was also the view of Oscar Schachter, ‘The Lawful Use of Force by a State against Terrorists in another Country’
(1989) 19 Israel Yearbook on Human Rights 209 at 210.

58 The exception is the Hostages Convention, Art. 1 (since the imposition of conditions of release is an intrinsic part of
the offence of hostage-taking); and see Art. 2, Terrorist Financing Convention; see also the rather odd references to
terrorist acts committed for certain purposes in Art. 5, Terrorist Bombing Convention and Art. 6, Nuclear Terrorism
Convention.

59 The definition in the CIS Convention includes terrorizing the population as one of the purposes for which terrorist acts
are committed. See also Art. 51(2), AP 1.
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wide and may be difficult to prove. The draft comprehensive Convention uses the

same formulation as the Terrorist Financing Convention, specifying a purpose or
intention of intimidating a population or persuading a government to act.60 Some

instruments go wider. The EU Framework Decision61 includes the ‘aim’ of ‘seriously
destabilising or destroying the fundamental political, constitutional, economic or
social structures of a country or an international organisation’ (which would mean

that a protest against the WTO, for example, would constitute terrorism if it caused
damage); the OAU Convention includes the intention to ‘create general insurrection

in a State’.62

Intent must be distinguished frommotive.While some national definitions include a

motive with which the terrorist act is committed,63 most international formulations,
including the draft comprehensive Convention, do not. Motive cannot be a justifica-

tion of terrorist action, and if the purpose or intention is specified, it is perhaps
unnecessary to limit the offence still further by requiring the action to have a political,
religious or other motive.

14.2.4 National counter-terrorism measures and human rights

One of the major difficulties of dealing with terrorist offences in the modern age, and

perhaps it has always been thus, is in striking a balance between the protection of the
community from acts of terrorism on the one hand and, on the other, the maintenance

of the rights of all citizens, including suspected terrorists.64 Some rights cannot be
balanced against any other interest; chief among these is protection from torture. As is

indicated below,65 there is an absolute prohibition on torture by a State’s officials, and
on the transfer of an individual to a country where there are substantial grounds for

believing that he would be in danger of being tortured. Other rights which are
particularly vulnerable to encroachment by counter-terrorism measures include the
right not to be arbitrarily detained and the right to a fair trial. Both the UN General

Assembly and the Security Council have stressed that in taking counter-terrorism
measures States should comply with international human rights law.66 Some of the

global terrorism Conventions require expressly that the terrorist suspect be treated
fairly in proceedings against him, and provide that there is no obligation to extradite

where a State has substantial grounds for believing that the extradition request has
been made for the purpose of punishing on the basis of race, religion, or political

60 See n. 40 above. 61 OJ 2002 No. L164/3.
62 OAU Convention on the Preventing and Combating of Terrorism 1999.
63 See, e.g. the UK definition at n. 22 above, and the South African at n. 52.
64 See H. Duffy,TheWar on Terror and the Framework of International Law (Cambridge, 2005) ch. 7; Kalliopi Koufa, ‘The

UN, Human Rights and Counter-terrorism’ in Nesi (ed.), International Cooperation. For a discussion of the impact
which post-September 11 counter-terrorist legislation has had on human rights in a few common law jurisdictions, see
Ben Golder and George Williams, ‘Balancing National Security and Human Rights: Assessing the Legal Response of
Common Law Nations to the Threat of Terrorism’ (2006) 8 Journal of Comparative Policy Analysis 43.

65 Section 14.3.1.
66 See, e. g. GA resolution 51/210 of 17.12.1996, para.3; Security Council res.1456(2003), para.6 of the Annex.
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opinion.67 But for the most part the agreements leave to national systems the respon-

sibility of protecting the rights of the accused.
Human rights considerations are also important in drafting national definitions of

terrorism, whether or not in implementation of the terrorist agreements. Terrorist
offences are likely to carry higher penalties than other offences, national systems may
have more invasive means of investigation for terrorist offences, the political offence

exception in extradition agreements may be disapplied and applications for asylum
may be refused. If the criminal acts included in a definition of terrorism are not of a

very serious nature, and if there is a specification of wide purposes for which those acts
are committed (‘intimidating persons’) there is a danger that the serious consequences

of being a terrorist suspect in national law will be attracted by conduct which is merely
criminal, and political opponents or even petty criminals may be treated as terrorists.

Minor damage to property committed in the course of a political demonstration, for
example, ought not to attract the stigma and legal consequences of being classed as
terrorism.68 Further, wide and ambiguous definitions of terrorism offend the principle

of fair labelling, and leave undue discretion to State authorities, risking abuse by them.
Human rights considerations have motivated the ‘UN Special Rapporteur on the

promotion and protection of human rights and fundamental freedoms while counter-
ing terrorism’ to suggest that a definition of terrorism be limited to acts causing death

or serious bodily injury, or the taking of hostages, if these acts are within the scope of
the global agreements, and are committed with the intention to provoke a state of

terror, intimidate a population, or compel a government or international organization
to action or inaction.69 Such a limited definition as this may be unlikely to attract

international support but it attempts to remove the problems caused by international
or national definitions that are too wide in scope.

14.2.5 Terrorism as an international crime

While there is no international court or tribunal which has jurisdiction over a crime of
terrorism as such, a terrorist act may be an international crime if it falls within one of

the established categories of crimes against humanity or war crimes.70 The organized
use of terror was considered as both a war crime and a crime against humanity by the

Nuremberg Tribunal.71

The offences covered by the terrorismConventions were included in the list of treaty

crimes in the ILC draft for the new international criminal court and there was some

67 See, e. g. Arts. 12 and 16, Nuclear Terrorism Convention 2005.
68 The South African legislation usefully excepts from the definition of terrorism certain kinds of acts committed in

pursuance of protests or industrial action if they are not intended to cause particular kinds of harm: Protection of
Constitutional Democracy Against Terrorist and Related Activities Act 2004 s. 1(3).

69 Report of 28 December 2005 (E/CN.4/2006/98).
70 In the view of some, terrorism is already an international crime, under international customary law, in spite of the

absence of a definition; see Antonio Cassese, International Criminal Law (Oxford, 2003) 120.
71 ‘Nuremberg IMT: Judgment and Sentence’ reprinted in (1947) 41 AJIL 172 at e.g. 229, 231, 289, 319.
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support during the negotiations for including terrorism within the jurisdiction of the

ICC. But this was not done, on the grounds that the existing network of treaties
providing for national prosecutions was regarded as adequate and that it would not in

any event have been possible to negotiate an agreed definition when the General
Assembly had failed to do so. Resolution F of the ICC Final Act recommended that
a review conference consider crimes of terrorism ‘with a view to arriving at an

acceptable definition and their inclusion in the list of crimes within the jurisdiction
of the court’.72

Terrorism as a war crime

Acts of terrorism are prohibited by international humanitarian law and may consti-

tute war crimes.73 In the first case involving terrorism before an international court,
the ICTY convicted General Galić on the war crimes charge of ‘acts of violence the

primary purpose of which is to spread terror among the civilian population’, based
upon command responsibility for a protracted campaign of shelling and sniping in
civilian areas of Sarajevo.74 While it is to be expected that acts of war will result in

general fear in the country concerned, the Trial Chamber required the prosecution ‘to
prove not only that the accused accepted the likelihood that terror would result from

the illegal acts – or, in other words, that he was aware of the possibility that terror
would result – but that that was the result which he specifically intended. The crime of

terror is a specific-intent crime.’
As regards the actus reus, the Trial Chamber, for reasons relating to the perceived

need to consider only ‘serious’ violations of treaty law as war crimes, specifically left to
one side the question whether it had jurisdiction over acts of violence not causing

death or injury,75 thus apparently coming up with a hybrid crime drawing on both
parts of Article 51(2) of AP 1.76 Even if there is a requirement that violations of
humanitarian law be ‘serious’77 there would not appear to be a reason to avoid

treating breach of the prohibition in the second sentence of Article 51(2) as a war
crime. Terrorism is not mentioned specifically in Article 8 of the ICC Statute, and this

point will therefore not arise in ICC jurisprudence; attacks on civilians committed
with the specific intent to terrorize will be a factor in sentencing only.

72 The first review conference will be held at least seven years after the entry into force of the ICC Statute.
73 Art. 51(2) of AP 1; Art. 33(1) of GC IV; Arts. 4(2)(d) and 13(2) of AP 2.
74 Galić ICTY T. Ch. 5.12.2003; Judge Nieto-Navia dissented on the question whether it is possible to rely on treaties

directly for war crimes or whether they must first be established in customary law.
75 Cassese however suggests that the second sentence of Art. 51(2) of AP 1 is indeed customary law: Antonio Cassese,

‘Terrorism as an International Crime’, in Andrea Bianchi (ed.), Enforcing International Law Norms against Terrorism
(Oxford, 2004) 213, 221–2.

76 Robert Cryer, ‘Prosecutor v. Galić and the War Crime of Terror Bombing’ (2005–2006) 2 Israel Defence Force Law
Review 73.

77 But see to the contrary Cryer, ibid.
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Terrorism as a crime against humanity

Terrorist acts are not listed as crimes against humanity in the Statutes of the ad hoc
Tribunals and the ICC, but it is clear that if the underlying acts fall within the list of

crimes and if their commission is widespread or systematic (and, in the case of the ICC,
are ‘against any civilian population’), they will fall within the definition of crimes
against humanity; the fact that criminal acts were committed with a particular political

or other ideological purpose does not of course exclude them from the definition. In
the ICTY case of Galić, the accused was charged with and convicted of crimes against

humanity of murder and inhumane acts on the basis of the same facts as the war crime
of terror.78

After 11 September, statements were made by public figures condemning the
terrorist acts in New York and Washington as crimes against humanity.79 There

were obvious difficulties with any suggestion that the crimes should therefore be
tried by the ICC: the State primarily concerned was opposed to such an idea and the
principle of complementarity would have stood in the way even if there was otherwise

jurisdiction. But the acts may well have been within the subject matter jurisdiction of
the ICC.80

14.3 Torture

14.3.1 Introduction

‘There can be few issues on which international legal opinion is more clear than on the

condemnation of torture. Offenders have been recognised as the ‘‘common enemies of

mankind’’.’81

There is a clear and absolute prohibition of torture in international law.82 The
prohibition applies even in times of national emergencies or wars, and there are no

exceptions or justifications.83 The prohibition amounts to ius cogens and States incur
international responsibility if their officials commit torture.84 States have not taken

78 Galić ICTY T. Ch. 5.12.2003. See also Krštić ICTY T. Ch. I 2.8.2001 paras. 607, 653.
79 Antonio Cassese, ‘Terrorism Is Also Disrupting Some Crucial Legal Categories of International Law’ (2001) 12 EJIL

993 at 994; see also Antonio Frédéric Mégret, ‘Justice in Times of Violence’ (2003) 14 EJIL 327 at 332–4.
80 See Roberta Arnold, ‘Terrorism as a Crime against Humanity under the ICC Statute’ in Giuseppe Nesi (ed.),

International Cooperation in Counter-Terrorism (Aldershot, 2006) 121; see to the contrary William Schabas, ‘Is
Terrorism a Crime against Humanity?’ (2002) 8 International Peacekeeping: The Yearbook of International Peace
Operations 255.

81 Lord Bingham in the House of Lords case of A (FC) and others (FC) (Appellants) v. Secretary of State for the Home
Department (Respondent) [2004] UKHL 56.

82 For a list of international instruments prohibiting torture, see section 11.3.7.
83 Art. 2(2), 1984 UNConvention Against Torture: ‘No exceptional circumstances whatsoever, whether a state of war or a

threat of war, internal political instability or other public emergency, may be invoked as a justification for torture.’ The
classic argument that torture is sometimes justifiable may be found in Alan M. Dershowitz, Why Terrorism Works:
Understanding the Threat, Responding to the Challenge (NewHaven, CT, 2002). For discussion of whether there are legal
exceptions in relation to the crime of torture, see Paola Gaeta, ‘May necessity be available as a defence against torture in
the interrogation of suspected terrorists?’ (2004) 2 JICJ 762.

84 Furundžija ICTY T. Ch. II 10.12.1998 para.153.
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the step of classifying torture as an international crime stricto sensu85 – it is not punish-

able as such by any international court or tribunal – but have concluded a suppression
Convention, even though there may be no inter-State element to the commission of the

crime.86

14.3.2 UN Convention against Torture

The Convention against Torture and other Cruel, Inhuman andDegrading Treatment

or Punishment was concluded to ‘make more effective’ the already existing prohibi-
tion under international law.87 It follows the same pattern as the model discussed

above.88 It requires States Parties to criminalize the offence of torture in their domestic
law, including attempts and complicity as well as participation (Article 4).89 The

Committee against Torture, established by the Convention, has confirmed that
States must define torture as a separate offence in their criminal law, but the definition

does not have to reproduce the Convention definition verbatim; it may be wider. The
Convention incorporates the aut dedere aut judicare principle (Article 7). Some com-

mentators suggest that the Convention requires States to take universal jurisdiction to
allow them to prosecute an act of torture, regardless of whether the State where the act
was committed, or the State of nationality of the victim or suspect, is a State party or

not,90 but this approach would conflict with the ordinary principles of treaty inter-
pretation. There is however generally recognized to be a basis under customary

international law for universal jurisdiction in respect of acts of torture.91

The Convention includes other provisions specific to torture; for example, States

may not use in proceedings information obtained by torture (Article 15),92 may not
deport, extradite or otherwise transfer a person to a country where there are sub-

stantial grounds for believing that he would be in danger of being tortured (Article 3)
andmust afford effective remedies and adequate reparation to the victims (Article 14).

Material elements

As defined in the Convention, and for the purpose of the Convention, the crime has
two objective elements. First, it comprises any act by which severe pain or suffering,

physical or mental, is inflicted on a person; and second, it is committed ‘by or at the
instigation of or with the consent or acquiescence of a public official or other person

acting in an official capacity’. The second element is not present in some other

85 In some classifications torture is an international crime; the House of Lords in Pinochet No. 3 regarded it as such
(R v. Bow Street Metropolitan Stipendiary Magistrate ex parte Pinochet Ugarte (No. 3) [1999] 2 All ER 97 at 198, 249,
260, 288) though their lordships’ remarks are not always easy to follow.

86 Boister, ‘Transnational Criminal Law?’, 967. 87 Preamble to the Convention. 88 See section 14.1.2.
89 See N. Rodley and M. Pollard, ‘Criminalisation of Torture: State Obligations under the United Nations Convention

against Torture and other cruel, Inhuman and Degrading Treatment or Punishment’ (2006) 2 European Human Rights
Law Review 115 at n. 17.

90 Ibid., 131. 91 See section 3.5.1.
92 For the application of this in UK law, see Lord Bingham in the House of Lords case of A (FC) and others (FC)

(Appellants) v. Secretary of State for the Home Department (Respondent) [2004] UKHL 56.
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formulations. For example the Inter-American Convention to Prevent and Punish

Torture 1985 provides a wider definition, in allowing any purpose to suffice, and in not
specifying the level of pain and suffering, indeed not requiring pain or suffering at all if

the act is intended ‘to obliterate the personality of the victim or to diminish his
physical or mental capacities’.93 Early commentators have stated that Article 1(1)
‘gives a description of torture for the purpose of understanding and implementing the

Convention rather than a legal definition for direct application in criminal law and
criminal procedure’.94 The ICTY has pronounced the definition as reflecting custom-

ary international law, but only for the purpose of State obligations, not as regards the
meaning of the crime more generally.95

The Convention definition refers to acts but not to omissions. Does that exclude
from the definition omissions such as failure to provide a prisoner with food or water?

Such an interpretation would be contrary to common sense, if all the other elements of
intention, purpose and connection with a public official are present.96

The assessment of whether particular ill-treatment is of a degree to amount to the

crime of torture can be a difficult one since the severity threshold qualifies the pain and
suffering of the victim, not the treatment itself. Legal memoranda written for the US

Administration in 2002 and 2003, which provided an excessively restrictive interpreta-
tion of the obligations of the US under the Convention, and the treatment of detainees

during the so-called ‘War on Terror’ have occasioned a great deal of debate about
what kind of treatment constitutes torture.97 The memorandum of August 200298

from the Office of the Legal Counsel in the US Department of Justice, which was later
withdrawn, described torture as ‘encompassing only extreme acts’; more specifically,

‘it must be equivalent in intensity to that which accompanies serious physical injury,
such as organ failure, impairment of bodily function, or even death’. There is particular
difficulty in assessing when ill-treatment is to be distinguished from ‘cruel, inhuman or

degrading treatment or punishment’, as that term is used in Article 16 and, of course, in
human rights provisions such as Article 3 of the European Convention on Human

Rights. Practice under the UN human rights Conventions and regional agreements
such as the European Convention on Human Rights may be used in the context of

93 Arts. 1(2), 2 and 3.
94 J.H. Burgers and H. Danelius, The United Nations Convention against Torture: A Handbook on the Convention against

Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (Leiden, 1988) 122.
95 Kunarac et al. ICTY A. Ch. 12.6.2002 paras. 146, 147 (and the other cases there cited); and Kvočka et al. ICTY A. Ch.

28.2.2005 para. 284.
96 Burgers and Danelius, The United Nations Convention, 118, and Delalić et al. ICTY T. Ch. II 16.11.1998 para. 468.
97 The memoranda are set out in Karen Greeenberg and Joshua Dretel, The Torture Papers: The Road to Abu Ghraib

(Cambridge, 2005). See Mary Ellen O’Connell, ‘Affirming the Ban on Harsh Interrogation’ (2005) 66 Ohio State Law
Journal 1231; Marcy Strauss, ‘The Lessons of Abu Ghraib’ ibid., 1269; Seth Kreimer, ‘ ‘‘Torture Lite,’’ ‘‘Full bodied’’
Torture, and the Insulation of Legal Conscience’ (2005) 1 Journal of National Security Law and Policy 187; and see
Situation of Detainees at Guantanamo Bay: Report of the Chairperson–Rapporteur of theWorking Group on Arbitrary
Detention; the Special Rapporteur on the independence of judges and lawyers; the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment; the Special Rapporteur on freedom of religion or belief;
and the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and
mental health, 15 February 2006, E/CN.4/2006/120.

98 Memorandum from the Office of the Legal Counsel, Department of Justice, to Alberto R. Gonzales, Counsel to the
President, Re: Standards of Conduct for Interrogation under 18 USC 2340-2340A (1 August 2002).
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criminal law;99 the case law of the ad hoc Tribunals in relation to war crimes and crimes

against humanity is also relevant.
It is not useful to attempt a catalogue of conduct amounting to torture,100 but the

following points are indicative of some current trends. The five interrogation techni-
ques in use by the British security forces in the 1970s, namely ‘wall standing, hooding,
subjection to noise, deprivation of sleep and deprivation of food and drink’, were held

by the European Court of Human Rights in 1978 to be inhuman treatment, not
torture,101 but there are indications by the ECtHR that this kind of treatment may

now be regarded as torture.102 Sexual violence ‘necessarily gives rise to severe pain or
suffering, whether physical or mental’;103 ‘rape involves the infliction of suffering at a

requisite level of severity to place it in the category of torture’;104 solitary confinement
may be torture ‘to the extent that the confinement of the victim can be shown to pursue

one of the prohibited purposes of torture and to have caused the victim severe pain or
suffering’.105

Pain or suffering arising only from lawful punishment, or incidental to it, is

excluded from the definition of torture.106 In recognition of the wide loophole this
leaves in the Convention, there was an attempt in the negotiations to specify that the

punishment must be limited ‘to the extent consistent with’ theUN StandardMinimum
Rules for the Treatment of Prisoners. This was rejected on the grounds that the Rules

are not legally binding, and apply only to prisoners.107 Article 1(2) makes clear that by
excluding from its definition of torture various means of punishment, the Convention

does not legitimize any act which would be contrary to some other provision of
international law.

The Convention definition of torture is limited to acts committed by ‘a public
official or other person acting in an official capacity’.108 That limitation is not included
in the definition of torture as a crime against humanity, nor, as now confirmed by the

ICTY, in the requirements for war crimes.109

Mental elements

The pain or suffering must be ‘intentionally’ inflicted. A further necessary element
of the crime as defined in the Convention is that it is committed against a person ‘for

such purposes as obtaining from him or a third person information or a confession,

99 Furundžija ICTY A. Ch. II 10.12.1998 para. 159, though see the warning in Kunarac ICTY T. Ch. 22.2.2001 para. 471
not to transpose too easily concepts developed in a different legal context.

100 N. Rodley, The Treatment of Prisoners under International Law (2nd edn, Oxford, 1999) reviews the authorities at ch. 3,
‘What constitutes torture and other ill-treatment?’; and see Delalić et al. ICTY T. Ch. II 16.11.98 paras. 461–9.

101 Ireland v. United Kingdom, Series A No. 25, 5310/71 [1978] ECHR 1.
102 Selmouni v. France [1999] ECHR 66; and see Nigel Rodley, ‘The Definition(s) of Torture in International Law’ (2002)

55 Current Legal Problems 467 at 476–7.
103 Kunarac et al. ICTY A. Ch. 12.6.2002 para. 150. 104 Delalić et al. ICTY T. Ch. II 16.11.1998 para. 489.
105 Krnojelac ICTY T. Ch. II 15.3.2002 para. 183. 106 Art. 1 of the UN Convention against Torture.
107 Burgers and Danelius, The United Nations Convention, 46–7 and 121–2.
108 For discussion of the meaning of this term, see Sandesh Sivakumaran, ‘Torture in International Human Rights and

International Humanitarian Law: The Actor and the Ad Hoc Tribunals’ (2005) 18 LJIL 541.
109 See sections 11.3.7 and 12.3.2.
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punishing him for an act he or a third person has committed or is suspected of having

committed, or intimidating him or a third person, or for any reason based on
discrimination of any kind’ (Article 1(1)). The list is narrow.While it is not exhaustive,

the wording demands that other purposes must be of the same kind as those in the list.
If the act is committed for essentially private purposes, out of sheer sadism, it would
appear not to be covered, although it might be expected that a court interpreting the

words would strive to bring any such act within the ambit of the definition.110 States
implementing the Convention in domestic law are not obliged to confine the offence to

acts committed only with the listed purposes; the United Kingdom for example has
not included any requirement of purpose.111

14.3.3 Torture as an international crime

Like terrorism, torture is within the jurisdiction of the ad hoc Tribunals and the ICC if

committed under certain conditions. It is included expressly within the categories of
crimes against humanity and war crimes in all of the relevant Statutes and as such it is

discussed in sections 11.3.7 and 12.3.2 above.
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