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The Objectives of International Criminal Law

2.1 Introduction

The assertion of criminal jurisdiction over a person is amongst the most coercive

activities any society can undertake. Punishing a person involves conduct towards
them which requires a deprivation of some form of their liberty or a setting-back of

their property interests.1 Such a deprivation of liberty or property requires justifica-
tion.2 Furthermore, criminal law is not, in itself a good or a bad thing. It is a tool,

designed to achieve certain ends. Some of those ends may be better pursued by means
other than prosecutions.

It has been suggested by some that the justifications for punishment differ between
international criminal law and criminal law at the domestic level.3 It is true that the
general situations in which international criminal law is invoked are those of mass

criminality, which are not the normal case in domestic criminal law enforcement.4 In
addition, certain additional aims for international criminal law tend to be grafted onto

those which are postulated for domestic systems of criminal law. These include the
telling of the history of a conflict, distinguishing individual from group responsibility,

reconciling societies and capacity building in domestic judicial systems.5

It is also true that international society is not the same as domestic society.

Nonetheless, much of the implementation of international criminal law is intended
to be at the domestic level, therefore it is questionable whether the objectives of

punishment ought to differ significantly between international andmunicipal criminal
law. It has also been suggested that the justifications for punishment at the inter-
national level are inconsistent, and at times incoherent.6 Even if this were the case, it

would not necessarily undermine international criminal law. The same criticism could

1 Indeed, in certain cases, unlawful imprisonment is, itself, an international crime. See, e.g. ICC Statute, Arts. 7(1)(e),
8(2)(a)(vii).

2 See, generally, Lucia Zedner, Criminal Justice (Oxford, 2004) 84–111.
3 See, e.g. Mark Drumbl, ‘Collective Violence and Individual Punishment: The Criminality of Mass Atrocity’ (2004–2005)
99 NorthWestern Law Review 539.

4 Although not all instances where international criminal law is relevant occur against this background.
5 Antonio Cassese, ‘Reflections on International Criminal Justice’ (1998) 61 Modern Law Review 1 at 6–7.
6 See, e.g. Immi Tallgren, ‘The Sense and Sensibility of International Criminal Law’ (2002) 13 EJIL 561; but see Paul
Roberts and Nesam McMillan, ‘For Criminology in International Criminal Law’ (2003) 1 JICL 315.
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be made about the justifications for punishment at the domestic level and this has not

led to widespread calls for the abolition of criminal law.7 It is true however that
international criminal lawyers and the Tribunals have at times been profligate in

their assertions about the benefits and purposes of prosecutions. There is a risk in
doing so of setting unreasonable expectations for what criminal law can do.

It must also be remembered at the outset, that the turn to criminal justice has not

occurred in a vacuum. It has occurred in part as a response to dissatisfaction with the
other methods of dealing with international criminals, which were either extrajudicial

executions, or ignoring them. The first of these is clearly unlawful now.8 The second,
which was said by Robert Jackson to ‘mock the dead and make cynics of the living’9

is one which is rarely, if ever lawful.10

It is the purpose of this chapter to introduce some of the justifications for punish-

ment and the purposes it seeks to achieve,11 and to discuss some of the alternatives to
it alongside their positive and negative aspects. We shall also consider the wider goals
which are claimed for international criminal law and discuss whether those goals can

be met.

2.2 The aims of international criminal justice

Broadly speaking, there are two approaches to justifying punishment: forward-
looking (teleological); and those that focus on the crime itself (deontological).12 In

practice, most criminal justice systems tend to be defended on the basis of a mixture of
the two.13 There are a number of different aims that have been postulated for punish-

ment in international criminal justice. The primary place in which the ICTY (and
ICTR) has discussed the aims of punishment is in relation to its sentencing practice.14

The two main aims that the ICTY has asserted for its practice are retribution and
deterrence.15 It has also at times asserted the relevance of rehabilitation of offenders,16

and other objectives.

7 Although see, e.g. J.G. Murphy, ‘Marxism and Retribution’ (1973) 2 Philosophy and Public Affairs 217; Stanley Cohen,
‘Alternatives to Punishment – The Abolitionist Case’ (1991) 25 Israel Law Review 729; Philip Allott, The Health of
Nations (Cambridge, 2003) 62–9.

8 Additional Protocol I, Art. 75, which represents customary international law, see Hamdan v. Rumsfeld 126 S Ct 2749,
2997 (2006); Geneva Conventions 1949, common Art. 3; ICCPR Art. 6, See, e.g. Suarez de Guerrero v. Colombia
(Human Rights Committee 45/79). ECHR Art. 2.

9 Robert Jackson, ‘Report to the President’ (1945) 39 AJIL 178, 182. 10 See section 2.3.3.
11 For more general surveys of the justification of punishment see, e.g. David Garland and Anthony Duff, A Reader on

Punishment (Oxford, 1994); David Garland, Punishment and Modern Society (Oxford, 1990).
12 For a useful introduction at the domestic level see Stanley Cohen, ‘An Introduction to the Theory, Justifications and

Modern Manifestations of Criminal Punishment’ (1981–1982) 27 McGill Law Journal 73.
13 Which is acceptable, see Herbert L.A. Hart, Punishment and Responsibility (Oxford, 1968) ch. 1.
14 On which, see section 18.2 and William Schabas, The UN International Criminal Tribunals: the former Yugoslavia,

Rwanda and Sierra Leone (Cambridge, 2006) 554–61.
15 See, e.g. Aleksovski ICTY A. Ch. 24.3.2000 para. 185. See also SC res. 827 (1993) on the ICTY.
16 Momir Nikolić ICTY T.Ch. I 2.12.2003 para. 85.
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2.2.1 Retribution

Retributive theories have a long history in criminal law, but are now often associated
with Immanuel Kant.17 They focus on the necessity of punishing those who have

violated societal norms, irrespective of the possible future benefits of prosecution, on
the basis that the offenders deserve punishment for what they have done. The specific
focus of this approach is the perpetrators themselves, on the basis that to treat them as

a means to another end (as teleological approaches are wont to do) is to fail to respect
them as full persons (i.e. reasoning moral agents). In other words, such theories claim

that to refuse to focus on the autonomous actions of the perpetrators by holding them
responsible for those actions, is to treat the perpetrator as a lesser being, as respon-

sibility is the concomitant of autonomy and full personhood.
Modern retributive theorists are careful to distinguish their position from that of

simple vengeance. It is clear that the international criminal tribunals, when dealing
with retributive justifications for punishment, have tried to avoid conflating the lex
talionis and retributive justifications of punishment.18 For example the ICTY in the

Aleksovski case asserted that retribution

is not to be understood as fulfilling a desire for revenge but as duly expressing the outrage of the

international community at these crimes. This factor has been widely recognised by Trial

Chambers of this International Tribunal as well as Trial Chambers of the International

Criminal Tribunal for Rwanda. Accordingly, a sentence of the International Tribunal should

make plain the condemnation of the international community of the behaviour in question and

show ‘that the international community was not ready to tolerate serious violations of inter-

national humanitarian law and human rights’.19

Analogously, albeit in a passage that appears to place rather a lot under the rubric of

retribution, the Nikolić case stated that

[i]n light of the purposes of the Tribunal and international humanitarian law generally, retribu-

tion is better understood as the expression of condemnation and outrage of the international

community at such grave violations of, and disregard for, fundamental human rights at a time

that people may be at their most vulnerable, namely during armed conflict. It is also recognition

of the harm and suffering caused to the victims. Furthermore, within the context of inter-

national criminal justice, retribution is understood as a clear statement by the international

community that crimes will be punished and impunity will not prevail.20

One positive aspect of retributivism was pointed out by the Trial Chamber in the
Todorović case; it ‘must be understood as reflecting a fair and balanced approach to

the exaction of punishment for wrongdoing. This means that the penalty imposed

17 See generally R.A. Duff and D. Garland, ‘Thinking About Punishment’ in Duff and Garland,AReader on Punishment,
1, 2–3.

18 The lex talionis of the Biblical Old Testament is often expressed through the maxim ‘an eye for an eye, a tooth for a
tooth’.

19 Aleksovski ICTY A. Ch. 24.3.2000 para 185. 20 Momir Nikolić ICTY T. Ch. I 2.12.2003 paras. 86–7.
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must be proportionate to the wrongdoing, in other words, that the punishment be

made to fit the crime’.21 Still, there are problems with a purely retributive approach.
Some claim that it is important, for example, to move beyond a culture of blame.22

Critics of retributivism can argue that, as it appears to demand punishment without
regard to cost, it sets impossibly high standards, particularly in relation to disadvan-
taged societies, and requires punishment even where it is pointless. There may be merit

in this position, although a pure Kantian could respond that it misses the point in that
the question is not what is practicable, but what is morally right. Even so, there is a risk

of moral absolutism and insensitivity to context in such a position.

2.2.2 Deterrence

Deterrence is perhaps the best known of the justifications of punishment. Such
theories were championed in particular by utilitarian political theorists such as

Jeremy Bentham, who, in distinction to retributivists, focused on the future-related
benefits of prosecution. It is a commonplace that punishment ought to be imposed

to prevent both the offender and the population more generally from engaging in
prohibited conduct. Equally, there are risks involved in deterrence. The first is that
there is nothing inherent in utilitarianism that prevents exceedingly heavy punish-

ment, and indeed punishment of the innocent, to achieve its goals. After all, it is likely
that punishing close family members of a criminal for their misdeeds would quite

possibly give a greater degree of deterrence than punishing criminals directly. Also,
threatening torturous punishment for even minor violations of the law could prevent

such breaches. But that is the logic of the police State.
There are two other more general critiques of deterrence-based theories in inter-

national criminal law. The first is a philosophical one. Retributivists, in particular
those of a Kantian persuasion, are right to point out that deterrence theories, espe-
cially those that look to general deterrence (i.e. deterrence of others, who see the

punishment of others and decide not to engage in criminal conduct)23 see people
merely as a means to an end, which is inconsistent with their moral worth as human

beings. The second is that deterrence-based approaches treat people as rational
calculators, who carefully weigh up the costs and benefits of their actions, and this

does not reflect the reality of the type of decision-making that precedes decisions to
commit crimes.24 Such critiques have led the ICTY to accept deterrence as a justifica-

tion for punishment, but only within limits. For example, in the Tadić sentencing
appeal the Appeal Chamber, when referring to deterrence, said that

21 Todorović, ICTY T.Ch. I 31.7.2001 para. 29. See also Plavšić ICTY T. Ch. III 27.2.2003 para. 23.
22 See, e.g. Desmond Tutu, No Future Without Forgiveness (London, 1999).
23 The other type of deterrence, particular deterrence, is based on preventing particular offenders engaging in such conduct

again, as they become all too aware of the costs of such behaviour.
24 David Wippman, ‘Atrocities, Deterrence and the Limits of International Justice’ (1999) Fordham International Law

Journal 473; Drumbl, ‘Collective Violence and Individual Punishment’ 590–1.
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it is a consideration that may legitimately be considered in sentencing . . . Equally, the Appeals

Chamber accepts that this factor must not be accorded undue prominence in the overall

assessment of the sentences to be imposed on persons convicted by the International Tribunal.25

Furthermore, the Appeals Chamber in theNikolić case attempted to deal with some of

the critiques of unmodified deterrence theories as follows:

During times of armed conflict, all persons must now be more aware of the obligations upon

them in relation to fellow combatants and protected persons, particularly civilians. Thus, it is

hoped that the Tribunal and other international courts are bringing about the development of

a culture of respect for the rule of law and not simply the fear of the consequences of breaking

the law, and thereby deterring the commission of crimes. One may ask whether the individuals

who are called before this Tribunal as accused are simply an instrument to achieving the goal

of the establishment of the rule of law. The answer is no. Indeed, the Appeals Chamber has

held that deterrence should not be given undue prominence in the overall assessment of a

sentence.26

Although the reasoning it contains is not a complete answer to the critiques above, as
this quote implies, more sophisticated deterrence-based theories work on a more
subtle level. They do not assert that deterrence works at the level of rational calcula-

tion, but at a preliminary stage, where people are (consciously or otherwise) setting up
the available options. Where people simply think that certain options are not (in part,

morally) open to them, they do not enter the second calculation of their costs and
benefits, perhaps similarly to the way that now people simply do not think of settling

disputes by duelling. This is linked to the denunciatory/educative function of punish-
ment, which will be discussed below.

Like most criminal theorists, the ICC Statute accepts that there is a role for
deterrence in international criminal law.27 Preambular paragraph 5 of the Statute

asserts that the parties are ‘[d]etermined to put an end to impunity for the perpetrators
of these crimes and thus to contribute to the prevention of such crimes’. It might be
noted that, in the past, the absence of enforcement of international criminal law, and

the small number of offenders that international criminal tribunals have prosecuted,
undermined the goal of deterrence, as people do not think that they are likely to be

punished.28 Those doubting the possibility of deterrence in international criminal law
have pointed to the fact that the creation of the ICTY did not stop crimes being

committed in former Yugoslavia between 1993 and 1995. In that instance however, it
might be noted that the Tribunal was a fledgling institution, with very few people in

custody. Moreover, it was often thought that the Tribunal would be likely to be
bargained away in a peace deal. Thus the example may not be transferrable to

25 Tadić ICTY A.Ch. 26.1.2000 para. 48. 26 Momir Nikolić ICTY T.Ch. I 2.12.2003 paras. 89–90.
27 See also, more generally Payam Akhavan, ‘Can International Criminal Justice Prevent Future Atrocities?’ (2001) 85

AJIL 7.
28 See Tom Farer, ‘Restraining the Barbarians: Can International Law Help?’ (2000) 22 Human Rights Quarterly 90 at

92–3.
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international criminal law in general.29 If a culture of accountability is created, and

domestic courts play their part in prosecution of international crimes, as the drafters
of the ICC Statute intended, then this critique may become blunted over time. There

is already some anecdotal evidence of deterrence operating in relation to the inter-
national criminal tribunals, although there is no cause for complacency.30

2.2.3 Incapacitation

Incapacitation is another utilitarian justification of punishment. It has links to indi-
vidual deterrence, in that it seeks to prevent crimes by keeping the person in deten-

tion.31 This has not had a great influence on international criminal law,32 although
Judge Röling, in the Tokyo IMT, asserted that the justification for prosecuting

aggression, in spite of the fact that it was not previously criminal, was that the
defendants were dangerous and their influence on Japan had to be excluded by their

imprisonment.33 Incapacitative theories of punishment are controversial, as they rely
on the imprecise science of determining who will reoffend and who will not. They do

not focus on what has been done but, in effect, punish people for what theymight do in
the future.34

2.2.4 Rehabilitation

Rehabilitation is a theory of punishment which can trace its history back to the
eighteenth century,35 and is based on the idea that the point of criminal sanctions is

reformation of the offender. It is a theory of punishment that has not made great
advances in international criminal law, in part because the main perpetrators of

international crimes are not thought to be the appropriate beneficiaries of rehabilita-
tion. Nonetheless, there are occasions upon which the international tribunals have

mentioned rehabilitation in relation to lower level offenders. Most notable in this
regard is the decision of the Trial Chamber in the Erdemović case. Erdemović was a

young Bosnian Croat who took part in the Srebrenica massacre under duress. In
sentencing him to a relatively short, five-year period of imprisonment, the Trial
Chamber noted his corrigible personality and that he was ‘reformable and should

be given a second chance to start his life afresh upon release, whilst still young enough
to do so’.36

29 Paul Williams and Michael Scharf, Peace With Justice: War Crimes and Accountability in the Former Yugoslavia
(Oxford, 2003) 21–2.

30 Ibid. 31 See, e.g. Zedner, Criminal Justice, 98–101.
32 Drumbl, ‘Collective Violence and Individual Punishment’, 589.
33 Dissenting Opinion of the Member from the Netherlands, 10–51. 34 Zedner, Criminal Justice, 100.
35 Zedner, Criminal Justice, 95–8. See also Andrew von Hirsch and Andrew Ashworth, Principled Sentencing (Oxford,

1998) ch. 3.
36 Erdemović ICTY T. Ch. 5.3.1998 para. 16.
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2.2.5 Denunciation/education

One of the more modern theories designed to justify punishment, and one which has
considerable support, is that of communication/denunciation.37 In other words crim-

inal procedures and punishment are ‘an opportunity for communicating with the
offender, the victim andwider society the nature of the wrong done’.38 This is designed
to engage offenders, and attempt tomake them understand what was wrong with what

they have done,39 whilst also reaffirming the norm in the community and educating
society about the unacceptable nature of the conduct condemned. The ICTY has

asserted the relevance of this function in the Kordić and Čerkez case, referring to ‘the
educational function . . . [which] . . . aims at conveying the message that rules of

international humanitarian law have to be obeyed under all circumstances. In doing
so, the sentence seeks to internalise these rules and the moral demands they are based

on in the minds of the public.’40

The fact that there are lively debates over whether the term genocide may be applied
to certain events implies that the expressive function of punishment and labelling

is important in international criminal law.41 The importance of the expressive function
of punishment was seemingly accepted by the ICTY Appeals Chamber in the Krštić

appeal when it said that:

Among the grievous crimes this Tribunal has the duty to punish, the crime of genocide is

singled out for special condemnation and opprobrium. The gravity of genocide is reflected in

the stringent requirements which must be satisfied before this conviction is imposed. These

requirements – the demanding proof of specific intent and the showing that the group was

targeted for destruction in its entirety or in substantial part – guard against a danger that

convictions for this crime will be imposed lightly. Where these requirements are satisfied,

however, the lawmust not shy away from referring to the crime committed by its proper name.42

2.2.6 Broader goals

Justice for victims

There are certain other goals which have been suggested for international criminal

law, all of which have a utilitarian focus, and relate in some ways to the future of the
societies in which international crimes are committed. The first of these is that

37 R. Anthony Duff, Punishment, Communication and Community (Oxford, 2001); Andrew von Hirsch, Censure and
Sanctions (Oxford, 1993) ch. 2; William Wilson, Central Issues in Criminal Theory (Oxford, 2002) 61–5.

38 Zedner, Criminal Justice, 109.
39 SeeWilson,Central Issues, 62–3; Klaus Gunter, ‘The Criminal Law of ‘‘Guilt’’ as a Subject of a Politics of Remembrance

in Democracies’ in Emilios Christodoulidis and Scott Veitch (eds.), Lethe’s Law: Justice, Law and Ethics in
Reconciliation (Oxford, 2001) 3.

40 Kordić and Čerkez ICTY A. Ch. 17.12.2004 paras. 1080–1.
41 Diane Marie Amann, ‘Group Mentality, Expressivism and Genocide’ (2002) 2 ICLR 93; see also Robert Sloane, ‘The

Expressive Capacity of International Punishment’, Columbia Law School Public Law and Legal TheoryWorking Paper
06–112, available at http://ssrn.com/abstract=900641.

42 Krštić ICTY A.Ch. 19.4.2004 paras. 36–7.
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prosecutions may engender a sense of justice having been done, or ‘closure’ for

victims, either on the basis that seeing their persecutors prosecuted will have that
result, or that the process of testifying will do so. Such a role in relation to victims

was noted by the ICTY in the Nikolić case, which asserted that ‘punishment must
therefore reflect both the calls for justice from the persons who have – directly or
indirectly – been victims of the crimes’.43

Recording history

The next postulated goal is that of truth telling. The claim is that the process of

subjecting evidence to forensic scrutiny will set down a permanent record of the
crimes that will stand the test of time.44 Some go further to suggest that trials should

be structured to create a narrative which will be useful to a post-conflict society.45 The
judgments of international criminal tribunals have been lengthy, and have engaged

in detailed discussion of the background of the conflicts which have led to the crimes,
and have been criticized for doing so.46

Post-conflict reconciliation

Linked both to the satisfaction of victims and the telling of truths about international
crimes, which has been said to form the basis of a society moving beyond its schisms,

it has been claimed that providing a sense of justice through prosecutions for inter-
national crimes can facilitate societal reconciliation and provide the preconditions for

a durable peace.47 This is often expressed in the aphorism ‘no peace without justice’.48

Evidence from Latin America, where policies of amnesty were rife in the 1970s but

where prosecutions have continuously been sought and are now beginning to occur,
provides some support for the statement. There is, however, no clear empirical proof

of this, and other societies have managed without trials49 (although some would say
that those societies are not reconciled).50

The Security Council provided significant support for the interconnection of peace

and justice when it determined that in the situations in former Yugoslavia and
Rwanda, prosecutions would assist in reconciliation and a return to peace in the

area.51 It is interesting that in the Tadić jurisdictional appeal, the Appeals Chamber
of the ICTY simply said that such a decision was within the competence of the Council

43 Momir Nikolić ICTY T. Ch. I 2.12.2003 para. 86.
44 See e.g. ibid. para. 60. Cassese, ‘Reflections on International Criminal Justice’, 6.
45 Mark Osiel, Mass Atrocity, Collective Memory and the Law (New Brunswick, 1997).
46 José Alvarez, ‘Rush to Closure: Lessons of the Tadić Judgment’ (1998) 96 Michigan Law Review 2061; José Alvarez,

‘Lessons from the Akayesu Judgment’ (1998–1999) 5 International Law Students’ Association Journal of International
and Comparative Law 359.

47 See, e.g. Cassese, ‘Reflections on International Criminal Justice’, 6.
48 Indeed, this is the name of one well-known NGO working in the area of international criminal law.
49 See, e.g. Priscilla Hayner, Unspeakable Truths: Confronting State Terror and Atrocity (London, 2001) ch. 12.
50 See Richard Wilson, The Politics of Truth and Reconciliation: Legitimizing the Post-Apartheid State (Cambridge, 2001).
51 Although such a determination was necessary to invoke Chapter VII of the UN Charter to create the ICTY and ICTR.
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to make, rather than entering into any discussion of the substantive merits of the

point.52 Later, in the Nikolić case, the ICTY gave the idea more direct support.53

The high tide mark of support for the link between criminal justice and peace in the

ICTY came in the Plavšić case. Biljana Plavšić was co-President of the Republika
Sprksa during 1992. She surrendered to the Tribunal and pleaded guilty to crimes
against humanity, expressing her remorse and stating that in doing so she wished to

‘offer some consolation to the innocent victims –Muslim, Croat and Serb – of the war
in Bosnia and Herzegovina’.54 In sentencing Plavšić to eleven years imprisonment, the

Tribunal noted ‘that acknowledgement and full disclosure of serious crimes are very
important when establishing the truth in relation to such crimes. This, together with

acceptance of responsibility for the committed wrongs, will promote reconciliation.’55

Further benefits of international trials

Certain benefits have also have been postulated, not of international criminal law in
general, but of international trials. One of the most powerful of these is that inter-
national tribunals, with international judges, operating at a distance from the events

themselves, are not as open to political manipulation or influence from actors in those
societies, or unconscious bias on the part of the judges.56 Nonetheless, there have been

a number of claims before the ICTY, ICTR and SCSL that judges are biased.57 It
is also sometimes claimed that international judges are the best judges of international

crimes.58 There are two possible bases for these claims, the first being that interna-
tional judges and tribunals are representative of the relevant community affected by

international crimes, which is the community of all humanity. The second basis is
more prosaic: that international judges are more familiar with the relevant law. It is

true that domestic judges are less likely to be fully aware of the intricacies of interna-
tional criminal law than some of their international counterparts. Indeed, some
eminent and experienced international lawyers have sat on the international criminal

tribunals.59 However, not all judges who have sat on international criminal tribunals
go to them professing expertise in international criminal law; an in-depth knowledge

of the workings of a criminal trial is an equally useful background for an international
criminal judge.60

It has also been suggested that international tribunals are better able to investigate
and prosecute offences which occur across State borders than domestic courts.61 This

may be the case, but the extent to which it is true depends on the extent of the tribunal’s
jurisdiction and investigatory powers, which differ between the various courts. Finally

52 See section 7.2.4. 53 Momir Nikolić ICTY T. Ch. I 2.12.2003 para. 60.
54 Plavšić ICTY T. Ch. III 27.2.2003 para. 19. 55 Ibid. para. 80.
56 Cassese, ‘Reflections on International Criminal Justice’, 4, 7. 57 See section 17.2.2.
58 Cassese, ‘Reflections on International Criminal Justice’, 7.
59 Two examples being Professor Antonio Cassese and Judge Mohamed Shahabuddeen.
60 The late ICTY judge Sir RichardMaywas a judge in theUK, and an acknowledged expert on (UK) evidence law prior to

his appointment to the tribunal.
61 Cassese, ‘Reflections on International Criminal Justice’, 8.
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it has been suggested that an international criminal court would provide for uniform-

ity in the process and law for punishing international crimes.62 There is some truth
in this. Although there have been a number of different international criminal tribu-

nals, with different procedures and different substantive law, the ICC Statute has
promoted harmonization of the law at the domestic level. Equally, the value of
uniformity is strongly linked to the merits of the law which becomes the standard.63

2.2.7 Can international criminal law fulfil these goals?

As can be seen, there are a large number of promises that have been made on behalf of

international criminal law.Nonetheless, scepticism has been expressed about the ability
of international trials, or (international) criminal law to live up to those promises. If

nothing else, such criticism provides a corrective to glib statements which treat inter-
national criminal law as a panacea for all ills and which fail to take into account that

criminal accountability can only be one part of a response to conflict situations and
criminal justice is only one aspect of any defensible vision of justice.

Some of the critiques of the aims of international criminal law are transpositions of
cognate criticisms of criminal law at the domestic level to the international sphere. For
example, it has been said, not without some justification, that the assertion that those

deciding to commit crimes are not the rational calculators of deterrence theories,
applies particularly strongly in the situations of mass criminality which characterize

the stock-in-trade of international criminal law.64 Instead such persons are driven by
ideologies of irrational hate. International crimes also have longer-term and more

complex causes than simple rational calculation. There is truth in this, but it must also
be remembered that more sophisticated forms of deterrence theories rely on inculcat-

ing defence mechanisms against those ideologies themselves, as well as what people
(including leaders) believe the possible options are.

Others relate to the broader aims that have been postulated for international

criminal law. One such assertion is that criminal trials are not always the best place
to seek to write history.65 There are various aspects to this claim. In relation to the

Nuremberg and Tokyo IMTs the claim, which was made, inter alia, by one of the
judges of the Tokyo IMT was that ‘distortions of history did take place’, for, at times,

political reasons.66 For the most part such comments relate to the findings on con-
spiracy and aggression, rather than war crimes and crimes against humanity.

62 Ibid.
63 Robert Cryer, Prosecuting International Crimes: Selectivity and the International Criminal Law Regime (Cambridge,

2005) at 167–84.
64 David Wippman, ‘Atrocities, Deterrence and the Limits of International Justice’ Drumbl, ‘Collective Violence and

Individual Punishment’, 590–1.
65 Martha Minow, Between Vengeance and Forgiveness (Boston, 1998) 46–7.
66 B. V.A. Röling, ‘The Nuremberg and Tokyo Trials in Retrospect’ in M. Cherif Bassiouni and Ved Nanda (eds.), A

Treatise on International Criminal Law (Springfield, 1973) 590 at 600. See Donald Bloxham, Genocide on Trial: War
Crimes Trials and the Formation of Holocaust History and Memory (Oxford, 2001); Richard Minear, Victors’ Justice
(Princeton, 1971); but see also Yasuaki Onuma, ‘Beyond Victors’ Justice’ (1984) 9 Japan Echo 63 at 66.

26 Introduction

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006.003
https://www.cambridge.org/core


There are more general points that may be made about criminal tribunals writing

history. It is difficult to write the whole history of a period without straying beyond
the bounds of the criminal trial, which is to try a specific person for specific conduct.67

This gives rise to the concern that the trial may resolve into a political debate about
the validity of the different historical accounts that are being told. It is indeed strange
that in long-running conflicts which are the context to the commission of atrocities, a

court should be the arbitrator between competing historical accounts.68 Such events
are not easily cognizable or interpretable through the medium of criminal law.69 The

rule-bound nature of criminal trials is not one designed to ensure a full discussion of
history. As Judge Röling put it, there is a difference between the ‘real truth’ and the

‘trial truth’.70

Nevertheless, the contextual elements of international crimes, in particular in crimes

against humanity and genocide,71 make it necessary that the larger context in which
a person’s actions must be placed is an issue at trial in which the defence is entitled to
introduce evidence too. Furthermore, the nature of a fair trial process is that it gives

those responsible for international crimes the opportunity to raise political propa-
ganda and to attempt to delegitimize the process.72 This may be a necessary aspect

of such trials, since the alternative, that of silencing the defence, is unacceptable.73 The
temporal, geographical and subject-matter jurisdiction of international criminal tri-

bunals means that the story they can tell is by no means the full one,74 even though
some of the international criminal tribunals have used evidence of events outside their

jurisdictional reach.75

While such critiques do not substantially undermine the work done by those

Tribunals in collecting and making public primary evidence such as documents and
witness testimony, they do cast aspersions on the role of courts as presenters or
interpreters of history. The evidence brought before some tribunals can however be

very useful in combating later denial of such crimes (as has occurred in relation to the
practice of the Nuremberg IMT and the ICTR). The practice of ‘plea bargaining’ in

the Tribunals has been said by some Trial Chambers of the ICTY to assist in the

67 Osiel, Mass Atrocity, ch. 3; although see Ruti Teitel, Transitional Justice (Oxford, 2000) 74–5.
68 See Martti Koskenniemi, ‘Between Impunity and Show Trials’ (2002) 6Max Planck Yearbook of United Nations Law 1.

Of course, sometimes a court itself is split over the history, as was the case, for example, in the Tokyo IMT. See Gerry
Simpson, ‘War Crimes: A Critical Introduction’ in Timothy McCormack and Gerry Simpson (eds.), The Law of War
Crimes: National and International Approaches (The Hague, 1997) 1 at 26–8.

69 Koskenniemi, ‘Between’ 12–3.
70 B. V.A. Röling and Antonio Cassese, The Tokyo Trial and Beyond (Cambridge, 1992) 50. Many would query whether

there is one form of ‘real truth’.
71 Both in customary law and in the ICC Statute and its concomitant Elements of Crimes, see chs. 10 and 11.
72 See generally Gerry Simpson, ‘Politics, Sovereignty, Remembrance’ in Dominic McGoldrick, Peter Rowe and Eric

Donnelly (eds.), The Permanent International Criminal Court: Legal and Policy Issues (Oxford, 2004) 47 at 49.
73 See generally, Koskenniemi, ‘Between’.
74 José E. Alvarez, ‘Crimes of Hate/Crimes of State: Lessons from Rwanda’ (1999) 23 Yale Journal of International Law

365 at 375.
75 Nahimana, Barayagwiza and Ngeze, ICTR T.Ch.1, 3.12.2003, paras. 100–4.
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process of truth-telling,76 but other chambers have doubted that the full story can be

told without full trials.77

It can also be questioned whether criminal trials and punishment of offenders can

have the suggested cathartic effects for victims.78 It is doubtful, given the focus in
international criminal tribunals on higher level offenders, that many victims will have
an opportunity to see those people who committed the particular offences against

them come to trial (although national courts have a large role here). Evidence that
the experience of testifying is helpful is mixed, with some victim-witnesses reporting

that they felt better having testified, whilst others did not.79 There have been sugges-
tions that the ICTY and ICTR have not always been exemplary in their treatment of

victim-witnesses. Nonetheless, the ICC Statute has various provisions providing for
victims’ participation in proceedings and for reparations.80

Some of the most serious doubts that have been expressed about international
criminal law relate to the claim that it promotes peace and reconciliation.81 It has
been suggested that to require prosecutions will simply cause parties to conflicts to

fight to the last.82 On the other hand there is anecdotal evidence of the ICC’s deterrent
effect in the DRC.83 It is simply too early to say whether the optimists or pessimists are

correct. The parties to the ICC Statute affirmed, in the preamble of that treaty, that
the commission of international crimes threatens the ‘peace, security and well being of

the world’.84 The ambivalent relationship between international criminal justice and
peace is perhaps shown by the fact that the Security Council, using its powers to

restore and maintain international peace and security under Chapter VII of the UN
Charter, may not only refer a situation to the International Criminal Court, but also

defer the activity of that court in certain circumstances.85

2.2.8 Other critiques of criminal accountability

Despite the functions which prosecutions may serve, there are also many critiques of

criminal accountability, and international tribunals in particular. International tribu-
nals are expensive. The ICTY and ICTR have, between them cost overall in the region

76 Jokić T. Ch. I 18.3.2004 para. 77.
77 Dragan Nikolić T. Ch. II 18.12.2003 para. 122., see Schabas, The UN International Criminal Tribunals, 427–8.
78 Jamie O’Connell, ‘Gambling With the Psyche: Does Prosecuting Human Rights Violators Console Their Victims?’

(2005) 46 Harvard International Law Journal 295.
79 Eric Stover, ‘Witnesses and the Promise of the Hague’ in Eric Stover and Harvey Weinstein (eds.), My Neighbour, My

Enemy: Justice and Community in the Aftermath of Mass Atrocity (Cambridge, 2004) 104.
80 See sections 17.3.4 and 18.4. Emily Haslem, ‘Victim Participation at the International Criminal Court’ in McGoldrick

et al. (eds.), Permanent International Criminal Court 315.
81 Anthony D’Amato, ‘Peace v. Accountability in Bosnia’ (1994) 88 AJIL 500; Ian Ward, Justice, Humanity and the New

World Order (Aldershot, 2004) 131.
82 Anonymous, ‘Human Rights in Peace Negotiations’ (1996) 18 Human Rights Quarterly 249.
83 William Burke-White, ‘Complementarity in Practice: the International Criminal Court as part of a system ofMulti-level

Global Governance in the Democratic Republic of Congo’ (2005) 18 LJIL 557 at 587, 588.
84 ICC Statute, Preambular para. 3.
85 Arts. 13 and 16 of the ICC Statute; see further sections 8.6, 8.8.
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of $4.5billion.86 This is unquestionably a huge sum of money, and the ICTR has been

accused of financial irregularity.87 To gain some perspective though, it might be noted
that annual military spending in the US in 2005 was $478billion.88 In addition, the

international criminal courts prior to the ICCwere set up almost entirely from scratch,
and international tribunals, unlike their domestic counterparts, are almost entire
criminal justice systems in themselves.

International tribunals are also (with the exception of the Special Court for Sierra
Leone) located far away from the places where the crimes occurred.89 This means that

they are inaccessible to many of the victims and seen as responding more to an
international audience than the purported beneficiaries.90 This gives succour to those

that argue that the creation of the tribunals was more a sop to the conscience of those
who failed to prevent or bring an end to the crimes now being punished.91Where trials

are held further from the locus delicti they often encounter domestic resistance there, in
part because of misrepresentation of their work and allegations of bias. There is also a
lack of ‘ownership’ of international tribunals at the local level. Given that such

tribunals tend to focus on those most responsible, it is also the case that most victims
will not see their immediate oppressors punished. In situations of large-scale commis-

sion of crimes, however, it is difficult to imagine any criminal justice system that could
fulfil the task of ensuring all international criminals were punished.92

More generally, it has been questioned whether criminal law is an adequate mechan-
ism to comprehend events involving international crimes, particularly large-scale

international crimes like genocide. The critique was perhaps most strongly made by
Hannah Arendt,93 but others have also made similar points. Martti Koskeniemmi, for

example, has said that ‘sometimes a tragedy may be so great, a series of events of such
political or evenmetaphysical significance, that punishing an individual does not come
close to measuring up to it’.94 A strong counterargument to such assertions is given by

Mark Osiel, ‘There is a sense in which this argument is true, but trivial. After all, many
ordinary offenders commit multiple offences for which they cannot ‘‘repay’’ . . . in
fitting measure, within their remaining lifespan’.95 It could be queried if trials are any
worse at ‘measuring up to it’ as the other methods that have been suggested for dealing

with such events, and Arendt was not against the prosecution of international crimes
as such, although she was critical of aspects of some proceedings.96

More generally, prosecutions of international crimes are open to the criticism that
they are designed to legitimate those that create them. For example, the creation of the

86 Steven Roper and Lilian Barria, Designing Criminal Tribunals (Aldershot, 2006) at 61. 87 See section 7.3.3.
88 SIPRI Yearbook 2006 (Oxford, 2006) at 302. The next largest military spender is the UK with $48.3 billion in 2005.
89 Alvarez, ‘Crimes of Hate’. 90 Ibid.
91 See Gary John Bass, Stay the Hand of Vengeance: The Politics of War Crimes Tribunals (Princeton, 2000) ch. 6.
92 William Schabas, ‘The Rwanda Case: Sometimes It’s Impossible’ in M. Cherif Bassiouni (ed.), Post Conflict Justice

(New York, 2002) 499.
93 Lotte Kohler and Hans Saner (eds.), Hannah Arendt/Karl Jaspers: Correspondence at 54, cited in Mark Osiel, ‘Why

Prosecute? Critics of Punishment for Mass Atrocity’ (2000) 22 Human Rights Quarterly 118, 128.
94 Koskeniemi, ‘Between’, 2. 95 Osiel, ‘Why Prosecute?’, 129.
96 Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (Harmondsworth, 1994) epilogue.
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ICTY and ICTR may have allowed powerful States to cover their unwillingness to

take more decisive action.97 Prosecutions can also be used by States and successor
governments to attempt to make the point that they are morally different from those

on trial, even where there are international crimes that can be laid at their door too.98

In addition, substantive international criminal law fails to deal with conduct very
worthy of censure, thus providing some form of legitimacy for it.99 International trials

and international criminal law ought not to serve as an excuse to the international
community for not dealing with other more difficult and deep-seated problems.

Finally, international criminal justice, and the international tribunals, reflect
inequalities in the selection of cases. Selective justice is a problem from the point of

view of the rule of law, and it can undermine many of the justifications of punish-
ment.100 For example, deterrence is unlikely to be possible if potential offenders take

the view that they may be able to obtain exemption from prosecution. Retribution is
not served well by selective punishment, and it causes the lessons that may be taught by
international criminal law to be confused and equivocal. Selectivity is a large problem

in international criminal law, although the critique is decreasing in potency.101 The
answer to such critiques is not to abandon punishment altogether, but to work

towards non-selective application of the law.

2.3 Alternatives and complements to criminal prosecution

As can be seen, there is truth in the proposition that ‘[c]riminal prosecution . . . does
some things rather well, other things only passably well, and makes an utter hash of

still others’.102 Thus it is unsurprising that there have been other models suggested for
dealing with international crimes, on the basis that it is said that they fulfil more

completely at least some of the purposes of trials, and incur fewer of the problems.
This part of this chapter will provide an overview of them, alongside some of their
positive and negative features.103 It must be remembered that when decisions are being

made on what to do about international crimes, practical limits, such as funding,
political possibility and the available infrastructure are important.104 This is particu-

larly the case in relation to transitional societies. As was said in relation to the South
African transition (which was itself by no means uncontroversial)

97 See section 7.2. 98 Simpson, ‘War Crimes: A Critical Introduction’, 19–26.
99 Simpson, ‘Politics, Sovereignty, Rembrance’, 56.
100 Drumbl, ‘Collective Violence and Individual Punishment’, 593.
101 See Cryer, Prosecuting International Crimes.
102 Mark Osiel, ‘Ever Again: Legal Remembrance of Administrative Massacre’ (1995) 144University of Pennsylvania Law

Review 463 at 700.
103 See further, e.g. W.Michael Reisman, ‘Institutions and Practices for Restoring andMaintaining Public Order’ (1995) 6

Duke Journal of International and Comparative Law 175; Minow, Between Vengeance; Teitel, Transitional Justice.
104 See Jon Elster, Closing the Books: Transitional Justice in Historical Perspective (Cambridge, 2004), ch. 7; Stanley

Cohen, ‘State Crimes of Previous Regimes: Knowledge, Accountability and the Policing of the Past’ (1995) 20 Law and
Social Inquiry 7 at 8.
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the Constitution seeks to . . . facilitate the transition to a new democratic order, committed to

‘reconciliation between the people of South Africa and the reconstruction of society’. The

question is how this can be done effectively with the limitations of our resources and the legacy

of the past . . . The families of those whose fundamental human rights were invaded by torture

and abuse are not the only victims who have endured ‘untold suffering and injustice’ in

consequence of the crass inhumanity of apartheid which so many have had to endure for so

long. Generations of children born and yet to be born will suffer the consequences of poverty, of

malnutrition, of homelessness, of illiteracy and disempowerment generated and sustained by the

institutions of apartheid and its manifest effects on life and living for so many. The country has

neither the resources nor the skills to reverse fully these massive wrongs . . . Those negotiators of

the Constitution and leaders of the nation who were required to address themselves to these

agonising problems must have been compelled to make hard choices. They could have chosen to

direct that the limited resources of the state be spent by giving preference to the formidable

delictual claims of those who had suffered from acts of murder, torture or assault perpetrated by

servants of the state, diverting to that extent, desperately needed funds in the crucial areas of

education, housing and primary health care . . . They were entitled to permit the claims of . . .

school children and the poor and the homeless to be preferred.105

This is an important point. Equally, however, it must be noted that the language of
necessity, appropriateness or feasibility is open to abuse,106 and it often ignores the
broader aspects of international crimes. One of the reasons which may justify a

separate regime of international criminal accountability is that crimes which are
thought to affect all humanity need to be dealt with sensitively as to both the national

and international effects of such crimes, and that the international community of
States has, at least at the rhetorical level, affirmed the unacceptability of impunity.107

It must also be remembered that transitional societies are not the only societies that
need to deal with issues relating to international criminal law. It is all too easy to

assume that international criminal law is only an issue for such States. Many stable
States also have nationals who have committed international crimes.

2.3.1 Amnesties

Probably the most well-known alternative to prosecution is amnesty. This is legisla-
tion that blocks criminal action against people in the State in which it is passed. It can

also block civil claims. It is often said (but not empirically proved) that amnesties
promote reconciliation between previously antagonistic parties, and allow popula-

tions to ‘move on’ from the past.108 Whether reconciliation (which is itself a contested
notion) can occur whilst there are still unsatisfied victims is an open question.

105 Azanian People’s Organization (AZAPO) and others v. President of the Republic of South Africa (1996) 4 SA 562 (CC),
paras. 42–5 (hereinafter AZAPO).

106 Susan Dwyer, ‘Reconciliation for Realists’ (1999) 13 Ethics and International Affairs 81.
107 See, for example, resolutions 1012, 28.8.1995, 1545, 21.5.2004, (Burundi), 1556, 11.6.2004, 1564, 18.9.2004. General

Assembly resolution 60/147.
108 Andreas O’Shea, Amnesty for Crime in International Law and Practice (The Hague, 2002) 23–33.
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Amnesties have a lengthy history in international law. The Treaty of Westphalia,

which was considered by many to usher in the modern era in international law and
order, contained an amnesty.109 More recently, they were frequently employed in

Latin America during and after the military dictatorships, often as the price paid for
the leaders of those dictatorships to hand over power to civilian governments.110

Probably the most famous amnesty is the South African one.111

There are various types of amnesties, which go from those granted by regimes to
themselves such as that in Chile, to those which are voted upon by the population.

Although the latter are usually thought, with some justification, to have greater
legitimacy than the former, it must also be said that the consent of the population in

such instances is often coerced, as the alternative is the continuation in power of an
abusive regime.112 A further distinction must be made between ‘blanket’ amnesties,

which prevent legal proceedings against all persons without distinction, and those,
such as the South African amnesty legislation, which required certain conduct (often
full confession of crimes) and/or certain motivations for the crimes (usually political

ones) before an amnesty was granted.113

The legality of amnesties is tied to the extent of duties to extradite or prosecute

international crimes.114 The duties do not cover all international crimes, however. The
classic example of a duty to extradite or prosecute can be found in the grave breaches

regime of the Geneva Conventions. The Genocide Convention places a duty to
prosecute on States where genocide occurs by virtue of Articles IV and VI.

As well as treaties explicitly covering international crimes, some have argued that
since States have duties to ‘respect and ensure’115 the rights granted in the various

human rights conventions, it could be that the latter clause implies a duty to prosecute
certain serious violations of human rights. All acts constituting genocide and crimes
against humanity would be serious violations of human rights when governments are

responsible for them, as would most war crimes. This may be supported by some case
law from the Inter-American Court of Human Rights, in particular the Velasquez-

Rodriguez v.Honduras case.116 It is difficult to say, however, thatVelasquez-Rodriguez,
and the other cases on positive duties under human rights treaties can be read as

creating an absolute duty to prosecute all international crimes in all circumstances.117

The same may be said of purported duties under general international law, either by

109 Scott Veitch, ‘The Legal Politics of Amnesty’ in Christodoulidis and Veitch (eds.), Lethe’s Law, 33.
110 For discussion, see Elster, Closing the Books, 62–6.
111 Which has generated a huge literature, see, e.g. Charles Villa-Vincencio and Erik Doxtader, The Provocations of

Amnesty (Cape Town, 2003).
112 Osiel, Mass Atrocity, 138. 113 See e.g. Veitch, ‘The Legal Politics of Amnesty’, 37–8.
114 See section 4.3. 115 E.g. ICCPR, Art. 2.
116 (1989) 28 ILM 291. The classic statement of the argument is Diane Orientlicher, ‘Settling Accounts: The Duty to

Prosecute Violations of a Prior Regime’ (1991) 100 Yale Law Journal 2537. See also Barrios Altos Case (Chumbipuma
Aguierre et al v. Peru) Judgment of 14 March 2001; Series C No. 75 [2001] IACHR 5.

117 E.g. Michael Scharf, ‘The Letter of the Law: The Scope of the International Legal Obligation to Prosecute Human
Rights Crimes’ (1996) 59 Law and Contemporary Problems 1; Bruce Broomhall, International Justice and the
International Criminal Court (Oxford, 2003) 98–100; Cryer, Prosecuting International Crimes, 103–5.
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virtue of customary international law, or the jus cogens status of the prohibitions on

some international crimes.118

There are a number of claims that amnesties for international crimes are always

unlawful.119 Such claims are probably in advance of the current law, although UN
policy is now formally against amnesties for international crimes.120 The current
position was summed up by the Special Court for Sierra Leone in the Kallon and

Kamara decision: ‘that there is a crystallising international norm that a government
cannot grant amnesty for serious violations of crimes under international law is amply

supported by materials placed before the Court [but the view] that it has crystallised
may not be entirely correct . . . it is accepted that such a norm is developing under

international law’.121 As it stands, an amnesty is less likely to be unlawful if other
mechanisms are put in place for victim compensation and the like.122

Amnesties are often seen as fellow travellers of the ‘politics of impunity’, fromwhich
the tide seems to have turned away.123 The preamble of the ICC Statute affirmed ‘that
themost serious crimes of concern to the international community as a wholemust not

go unpunished’, that States Parties were ‘determined to put an end to impunity for the
perpetrators of such crimes’ and recalled ‘that it is the duty of every State to exercise its

criminal jurisdiction over those responsible for international crimes’.124 Although the
preamble of the ICC Statute does not create legal obligations, a failure to do anything

about crimes committed by nationals of, or on the territory of, States Parties to the
ICC Statute could well lead to the ICC exercising its powers to prosecute offenders

itself.125 A domestic amnesty does not bind the ICC, including its Prosecutor.126 Nor
does it bind other States in the exercise of extraterritorial jurisdiction; legislation in

one State does not alter the jurisdiction of another.

2.3.2 Truth commissions

One of the activities which often accompany amnesties is the setting up of a truth

commission.127 These are bodies of (usually) eminent people, who take evidence, and
write a report about the relevant period of time. The terms of reference setting up the

commission will define the time frame and sometimes the kinds of conduct to be
investigated. The terms of reference are usually the outcome of negotiations between

the relevant parties, and can reflect their relative power. This is partly why the reports

118 See further, section 4.3. 119 Orientlicher, ‘Settling Accounts’.
120 UN practice, since the late 1990s (but not before) has been to say that amnesties are not acceptable, see Report of the

Secretary-General on the Establishment of a Special Court for Sierra Leone UN Doc. S/2000/915, 4 October 2000
para. 24.

121 Prosecutor v. Kallon and Kamara, SCSL, A.Ch. 13.3.2004.
122 See John Dugard, ‘Dealing With the Crimes of a Past Regime, Is Amnesty Still an Option?’ (1999) 12 LJIL 1001.
123 See Leila Sadat, The International Criminal Court and the Transformation of International Law: Justice for the New

Millennium (New York, 2002) ch. 3.
124 ICC Statute, preambular paras. 4–6. 125 See section 8.5.5. 126 See further ibid.
127 See generally Hayner, Unspeakable Truths; Priscilla Hayner, ‘Fifteen Truth Commissions – A Comparative Study’

(1994) 16 Human Rights Quarterly 597; Minow, Between Vengeance, ch. 4.
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of such commissions vary in quality, and differ on matters such as whether they are

able to offer immunity from prosecution to those testifying before them or if they are
entitled to name perpetrators. The South African Truth and Reconciliation report

named names, for example, whilst the Argentinean commission did not have the
authority to do so.128 Some Truth Commissions, such as the Guatemalan commission,
have the authority to make recommendations for reforms, although they are not

always taken up.129

Some truth commissions are able to reflect history in amore comprehensive manner

than most criminal trials can, although again, their terms of reference can limit what is
discussed in the report. The South African report, for example only had the mandate

to deal with political violence. It could not, thus, deal with issues such as land
dispossessions, forcible transfers and other aspects of apartheid.130 The quality of

the report depends in part on how good the information available to the commission
is. It can be difficult to persuade perpetrators to come forward to testify about their
role in repressions, or victims to speak about sensitive matters such as sexual offences

committed against them.131 This was, in part, avoided in South Africa by making
amnesty applications contingent on attending the commission and telling the full

story. However, some important witnesses such as the ex-President P.W. Botha
refused to testify before the commission. There are also questions about the extent

to which the reports of truth commissions can reflect any form of ‘objective truth’, if
such a concept exists, and if they can lead to an agreed history between old enemies.132

Some have also questioned if truth-telling does lead to reconciliation,133 or if truth and
reconciliation are congruent goals.134

Sometimes, as occurred in South Africa, in an attempt to promote reconciliation
and help provide victims with some form of healing, victims are given the opportunity
to attend the hearings and discuss the revelations made by the perpetrators. Some

scholars are of the view that truth commissions are particularly well suited to provid-
ing healing for victims.135 Rather like in the case of testifying in criminal proceedings,

the extent to which victims are assisted by the process depends on individual reactions,
and these are not easily extrapolated into general statements about victims as a whole.

Some victims in South Africa issued a court challenge to the truth and reconciliation
commission and the amnesty process, although it was rejected by the South African

Constitutional Court.136

The evidence-taking engaged in by a commission often requires people to incrimi-
nate themselves and, therefore, truth commissions often stand in place of prosecu-

tions. This does not, however, have to be the case. For example the Truth and
Reconciliation Commission in Sierra Leone took place at the same time as the

128 See Hayner, Unspeakable Truths, ch. 8. 129 Ibid., ch. 10. 130 Ibid., 73–4. 131 Ibid., 77–8.
132 François du Bois, ‘Nothing But the Truth: The South African Alternative to Corrective Justice in Transitions to

Democracy’ in Christodoulidis and Veitch (eds.), Lethe’s Law, 91.
133 Ibid., 112–14; Hayner, Unspeakable Truths, 155–61. 134 Ibid., 155
135 Minow, Between Vengeance, 61–79. 136 AZAPO.
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Special Court for Sierra Leone.137 Relations between the two were strained, however,

and the Commission was critical of the Special Court in its report, in particular of the
fact that the Special Court was not willing to allow Sam Hinga Norman, being tried

before that court, to testify before the Commission in the manner it preferred.138

2.3.3 Lustration

One way of dealing with large-scale administrative complicity in international crimes

is lustration, i.e. purging of public servants who are thought to be responsible for
international crimes.139 There are elements of this approach in the removal of mem-

bers of the Baath party from the Iraqi public service and judiciary. Lustration may be
seen as ameans of removing corrupt or inefficient staff, but themain purpose is often a

form of punishment. Although it can deal in some ways with large-scale complicity,
the fact that it is a form of punishment (or intended to be) is problematic, because it

involves serious consequences for people, but is almost always done on a mass
basis, without individual hearings to determine what precise responsibility a lustrated

person bears. As a result, it is questionable whether lustration is consistent with
human rights law, in particular the right to have rights and duties at law determined
by a judicial process.140 Punishment is only appropriate following a criminal

proceeding.141

2.3.4 Reparations and civil claims

Finally, international crimes, where attributable to States, have been the subject of
reparations. Germany, for example, has paid over $60billion to victims in reparations

for the Holocaust. Reparations have also been given to those who were the victims of
the Argentinean junta in the 1970s and 1980s.142 There is a human right to a remedy

for violations of human rights, which may involve some form of financial recom-
pense.143 The levels of such reparations are often controversial, however, and many

societies in which international crimes are committed do not have large funds to
finance reparations programmes.

There may also be the possibility of bringing private civil actions against those

responsible for international crimes, either in the State where the activity occurred, or
in a third State.144 The US is perhaps the most well known of those third States, owing

137 See generally William Schabas, ‘Internationalized Courts and their Relationship with Alternative Accountability
Mechanisms: The Case of Sierra Leone’ in Cesare Romano et al (eds.), Internationalized Criminal Courts (Oxford,
2004) 157.

138 Report of the Truth and Reconciliation Commission for Sierra Leone, vol. 3b, ch. 6; Norman SCSL A. Ch. 28.11.2003.
139 See generally, Teitel, Transitional Justice, ch. 5; Cohen, ‘State Crimes of Previous Regimes’.
140 ICCPR, Art. 14; Casanovas v. France Human Rights Committee (441/90).
141 Joel Feinberg, Doing and Deserving (1970) 95–118, reprinted in Duff and Garland (eds.), A Reader on Punishment, 71.
142 See Hayner, Unspeakable Truths, ch. 11; Teitel, Transitional Justice, ch. 4.
143 ICCPR, Art. 2(3).
144 Although amnesties may limit the possibility of civil actions in the locus delicti.
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to its Alien Tort Claims Act and the Filartiga jurisprudence on it, which permit

non-US nationals to bring tort actions against certain violators of international
law.145 Civil claims may mean quite a lot to victims, as the continued attempts by

‘comfort women’ to obtain compensation from Japan show.146 The problemwith such
claims, even where they succeed, is that it is difficult to enforce the judgments,147 and
they rely on the person sued having money. Evidence gathering is also difficult, and

bringing such claims can be expensive. In the absence of a legal aid programme, or
lawyers willing to work pro bono, such actions can be beyond the means of victims.

Also, financial measures may not bring the same satisfaction to victims as would the
criminal prosecution of the offenders.
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