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Immunities

20.1 Introduction

20.1.1 Overview

The law of immunities has ancient roots in international law, extending back not
hundreds, but thousands, of years.1 In order to maintain channels of communication

and thereby prevent and resolve conflicts, societies needed to have confidence that
their envoys could have safe passage, particularly in times when emotions and distrust

were at their highest. Domestic and international law developed to provide both
inviolability for the person and premises of a foreign State’s representatives and
immunities from the exercise of jurisdiction over those representatives.

While immunities are valuable in preventing interference with representatives, and
thereby maintaining the conduct of international relations, they can also lead to

serious injustice. In recent decades, with the advent of the human rights movement,
States have taken stronger and stronger steps to prosecute international criminals.

This emboldened State practice has brought to the fore many hidden or unresolved
questions as to the boundaries between principles of accountability and immunity,

and has engendered a reassessment and restriction of the scope of immunities.
The resulting jurisprudence and authorities may at first glance appear perplexing,

contradictory, confused or incoherent.2 This chapter will suggest that the authorities

in fact present a consistent and coherent set of rules, and that those rules reflect an
underlying balancing between competing international ‘goods’. To understand the

jurisprudence and its significance, it will be necessary (1) to appreciate the underlying
principles and protected values, (2) to distinguish between ‘functional’ immunities and

‘personal’ immunities and (3) to distinguish between national and international
courts.

1 Linda S. Frey andMarsha L. Frey, The History of Diplomatic Immunity (Columbus, 1999); J. Craig Barker, The Abuse of
Diplomatic Privileges and Immunities: A Necessary Evil? (Dartmouth, 1996) 14–31; Montell Ogdon, Juridical Bases of
Diplomatic Immunity (Washington DC, 1936) 8–20; Grant V. McLanahan, Diplomatic Immunity (New York, 1989)
18–25.

2 Rosanne vanAlebeek, ‘The Pinochet Case: InternationalHumanRights Law on Trial’ (2001) 71BYBIL 29 at 47; J. Craig
Barker, ‘The Future of Former Head of State Immunity After Ex Parte Pinochet’ (1999) 48 ICLQ 937 at 938.
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This chapter discusses the immunities of individuals in relation to criminal prosecu-

tion for international crimes, in national and international courts. Personal immu-
nities in civil proceedings and questions of State immunity are not discussed here. Nor

does this chapter deal with immunities of heads of State or high officials in their own
countries; those are governed by national law, and the position varies from country to
country.

20.1.2 Functional and personal immunity

The fundamental distinction in relation to immunities from prosecution is that

between ‘functional immunity’ (also known as immunity ratione materiae or subject
matter immunity) and ‘personal immunity’ (also known as immunity ratione personae

or procedural immunity).
Functional immunity protects conduct carried out on behalf of a State. It is linked to

the maxim that a State may not sit in judgment on the policies and actions of another
State, since they are both sovereign and equal. If States allowed criminal proceedings

to be brought against the individual officials who carried out the act of State, they
would be doing indirectly what they cannot do directly namely setting themselves up
as the arbiter of the conduct of another State. Functional immunity attaches to a

comparatively large class of officials – all who carry out duties for the State.
Significantly, functional immunity does not provide complete protection of the person,

since the custodial authorities may inquire into whether the impugned acts were or were
not official acts. For example, criminal activity carried out in a private capacity remains

subject to prosecution.
Personal immunity is not limited to any particular conduct; it provides complete

immunity of the person of certain office-holders while they carry out important
representative functions. Personal immunity is granted only to a comparatively
small set of people, such as heads of State and diplomats accredited to a host country.

It is temporary, in that it lasts only for as long as the person is serving in that
representative role. There is no exception based on the seriousness of the alleged

crime, or whether the acts were private or official, since the rationale is unconnected
to the nature of the act. The rationale was stated in 1740 by Wicquefort:

. . . if Princes had the Liberty of Proceeding against the Embassador who negotiates with them

on any Account, or under any Colour whatsoever, the Person of the Embassador would never

be in Safety; because those who should have aMind tomake away withHimwould never want a

Pretext.3

In short, personal immunity is absolute, but it attaches to a limited set of official roles
and it endures only while the person enjoys the official position which attracts the

3 A. van Wicquefort, The Embassador and his Functions (2nd edn, London, 1740) (translated into English by John Digby)
251, quoted in Ogdon, Juridical Bases 128–9.
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immunity. Conversely, functional immunity protects only conduct carried out in the

course of the individual’s duties, but does not drop awaywhen a person’s role comes to
an end, since it protects the conduct, not the person. For both types of immunity, the

purpose is not to benefit the individual,4 but to protect official acts (functional
immunity) or to facilitate international relations (personal immunity). It is the State
which is the real beneficiary of the immunity, and it is the State which may waive it,

irrespective of the wishes of the person claiming the immunity.
The existence of immunity does not mean that there is a lack of substantive legal

responsibility, but rather that a foreign State is procedurally prevented from bringing
proceedings against the alleged offender. As merely procedural bars, immunities may

be waived by the State concerned. A claim to functional immunity may also bring with
it a claim under the ‘act of State doctrine’, under which national courts of one State

may decline to examine the acts of another State.5

While this chapter is focused on criminal proceedings, a brief word should be
offered with respect to State immunity from civil proceedings. Under the customary

law principle of State immunity, a State (and hence its assets) may not be subjected to
proceedings in foreign courts, unless it chooses to submit to such courts. However, this

immunity is subject to many exceptions. For example, a State is not immune in
relation to its commercial activities, or death or injury in the territory of the forum

State. There have been many proposals for a ‘human rights’ or ‘international crime’
exception to State immunity, although such proposals have met with little success at

this time.6

20.1.3 Examples of immunities

The most well-developed and well-defined area of immunities is that of diplomatic
immunities. Centuries of State practice with diplomatic relations have produced
considerable precision as to the rules. The law is now codified in the Vienna

Convention on Diplomatic Relations 1961. While serving in a host country, diplo-
matic agents enjoy personal immunity: they are immune from criminal jurisdiction,

their person is inviolable and they may not be arrested or detained.7 Diplomats also
enjoy immunity in third States while in transit between their sending State and host

State.8 After their term of service in the host country has ended, diplomats continue to

4 Vienna Convention on Diplomatic Relations (‘VCDR’) 1961, preamble, paras. 2–4.
5 This is a matter of substantive law and, along with the fact that it applies only to particular conduct, probably explains
why functional immunity is sometimes referred to as a substantive defence: Hazel Fox, The Law of State Immunity
(Oxford, 2002) 510–13.

6 Princz v. Federal Republic of Germany 26 F. 3d 1166 (DC Cir. 1994); Al-Adsani v. Government of Kuwait (1996) 107 ILR
536, England CA; Al-Adsani v. United Kingdom App. No. 35763/97, (2002) 34 EHRR 11; Tachiona v. Mugabe, 169
F. Supp. 2d 259 (SDNY, 2001); Jones v. Kingdom of Saudi Arabia [2006] UKHL 26, [2006] 2 WLR 1424; but see the
anomalous Greek case concerning the Distomo massacre, discussed in Illias Bantekas, ‘Prefecture of Voiotia v. Federal
Republic of Germany’ (1998) 92 AJIL 765, which was doubted in subsequent Greek cases and rejected by the German
Supreme Court in Distomo Massacre (2003) 42 ILM 1030.

7 Arts. 29 and 31 of the VCDR. 8 Ibid., Art. 40.
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enjoy functional immunity for acts in the exercise of their functions.9 If the diplomat

commits a serious crime, the options for the host State are to request a waiver of
immunity from the sending State,10 or to declare the diplomat persona non grata.11

After his or her term is over (and after reasonable time for a departure), the diplomat
enjoys only functional immunity, and thus the host authorities may prosecute the
diplomat for any crimes committed in a non-official capacity, if they can acquire

custody of him or her. Other members of a diplomatic mission enjoy lesser degrees of
immunity,12 as do consular officials.13

The contours of head of State immunity are less well defined. There is no codifying
convention and scant State practice on point. The lack of State practice is probably in

part a reflection of the immunity and in part due to the reluctance of States to interfere
with heads of State. Even the conceptual foundations of the immunity are unclear.14 It

is widely accepted however that heads of State enjoy at least the same immunities as
ambassadors: absolute personal immunity while in office15 and afterwards, functional
immunity for official acts carried out while in office.16

While head of State immunity is well established, the position of heads of govern-
ment and other ministers has not always been so clear.17 The International Court of

Justice has upheld personal immunity for ministers of foreign affairs, analogous to
that of heads of State.18 This conclusion is understandable in that the post fulfils

similar representative roles. Similar principles undoubtedly apply to a head of govern-
ment, such as a primeminister – whose representative function is more sensitive than a

minister of foreign affairs and, inmany systems, the head of State.19 But whether other
ministers enjoy personal immunity is not so clear;20 like all agents of a State however

they will enjoy functional immunity for their official acts.
State representatives travelling to participate in meetings of international organiza-

tions enjoy immunities provided in the relevant Conventions, which typically include

personal immunity.21 In addition, when a State hosts a major summit or meeting
outside the context of an international organization (such as a G8 summit), it is typi-

cal practice to extend immunity to visiting delegates.22 The Convention on Special

9 Ibid., Art. 39(1). 10 Ibid., Art. 32. 11 Ibid., Art. 9. 12 Ibid., Art. 37(3).
13 Vienna Convention on Consular Relations 1963.
14 Some treat it as a type of State immunity and others as a type of diplomatic immunity, but neither of these analogies is

entirely apt, so it seems most accurate to regard head of State as a separate category. Diplomatic immunity provides the
closer analogy, although a head of State is not posted in the host State. See, e.g. Jerrold Mallory, ‘Resolving the
Confusion Over Head of State Immunity: The Defined Right of Kings’ (1986) 86 Columbia Law Review 169; Jürgen
Bröhmer, State Immunity and the Violation of Human Rights (Martinus Nijhoff, 1997) at 29–32.

15 Charles Lewis, State and Diplomatic Immunity (3rd edn, Lloyd’s of London Press, 1999) 125; R. v. Bow Street
Metropolitan Stipendiary Magistrate ex parte Pinochet Ugarte (No. 3) [1999] 2 All ER 97, HL at 111, 119–20, 152,
168–9, 179 and 181.

16 Satow’s Guide to Diplomatic Practice, Lord Gore Booth (ed.) (5th edn, Longman, 1979) 9.
17 Arthur Watts, ‘The Legal Position in International Law of Heads of State, Heads of Government and Foreign

Ministers’ (1994–III) 247 Hague Recueil 97–113.
18 See section 20.4.2. 19 Watts, ‘Legal Position’, 97–113.
20 See discussion of Yerodia in section 20.3.2; and see the Mofaz case, concluding that a Minister of Defence enjoys

personal immunity but expressing doubts with respect to several other types of minister, reproduced (2004) 53
ICLQ 769.

21 See, e.g. in the context of theUN, theConvention on the Privileges and Immunities of theUnitedNations 1946, 1UNTS15.
22 See, e.g. a typical Canadian regulation, the G8 Summit Privileges and Immunities Order, 2002, PC 2002-828.
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Missions 1969 sought to provde a general regime for visits of officials to another State,

with the consent of that State, ‘for the purpose of dealing with it on specific questions or
performing in relation to it a specific task’.23 That Convention has not been widely

ratified.24

Certain officials of international organizations, such as the United Nations or the
International Criminal Court, enjoy immunities as provided in specific Con-

ventions.25 In general, personal immunity is granted sparingly and reserved for the
highest officials. Most officials receive only functional immunity even while on official

missions.26

20.1.4 Underlying rationales and values

Historically, various rationales have been put forward in support of immunities. Some
of these were legal fictions, such as ‘extraterritoriality’ (the fiction that the premises of

the mission represented an extension of the sending State’s territory), ‘personal
representation’ (that the ambassador is equivalent to his or her head of State), or

‘personification’ (that the head of State personifies the State).27 Respect for the
‘dignity’ of the head of State or the sending State has also been a major considera-
tion,28 as has political expediency – the desire to avoid controversy with other

nations.29

In the last century, and especially in the last decades, there has been a considerable

‘demystification’ in this area, such that legal fictions are no longer accepted bases for
immunities.30 Moreover, with increasing emphasis on human rights, neither dignity

nor political expediency is a compelling reason to exclude a priori accountability for
serious international crimes.

Thus, the one remaining rationale for immunities is ‘functional necessity’, that is,
their value in facilitating international relations. This rationale is not insignificant; it
has been described by the ICJ as the most fundamental prerequisite for the conduct of

relations between States.31 The existing system of diplomatic relations has enabled
representatives of States with historical antipathies and very different viewpoints to

interact, to learn about each other and to reach mutual understandings. The system
has made possible global summits, the creation of international organizations, and

23 Convention on Special Missions 1969, Art. 1(a).
24 The immunities are analogous to those in the VCDR: Convention on SpecialMissions 1969, Arts 29 and 31.While some

commentators believe that aspects of it may reflect customary law (Watts, ‘Legal Position’, 38), others have concluded
that it goes beyond State practice in the extent of immunity it confers: United States v. Sissoko (1997) 121 IR 599.

25 See, e.g. Convention on the Privileges and Immunities of the United Nations 1946; Agreement on Privileges and
Immunities of the International Criminal Court 2002.

26 See, e.g. Convention on the Privileges and Immunities of the United Nations 1946, Art. V, ss. 18–19, granting full
diplomatic immunities to the Secretary-General and Assistant Secretary-Generals and functional immunity to other
staff.

27 See Ogdon, Juridical Bases, 63–165; Robert Jennings and Arthur Watts, Oppenheim’s International Law (9th edn,
London, 1992) 1034.

28 See Schooner Exchange v. M’Fadden 11 US 116 (1812) at 137.
29 See, e.g. Tachiona v.Mugabe, 169 F. Supp. 2d 259 (SDNY, 2001) at 290–1. 30 See, e.g. Watts, ‘Legal Position’, 35–6.
31 United States Diplomatic and Consular Staff in Iran (US v. Iran), Merits, 1980 ICJ Rep 3 para. 91.
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development of treaties creating today’s corpus of laws. It has enabled diplomats to

work in antagonistic States to protect nationals and to avert escalating conflicts. It
also enables UN human rights rapporteurs and international prosecutors to carry out

their work in States that do not welcome their activities.32

On the other hand, immunities have also had many perverse effects, shielding
persons responsible for spectacular abuses and crimes. This has often led to public

outcry. In the past, the limits of immunity law were rarely tested. Recently, with the
increased prioritization of human rights and the rule of law, governments have become

more assertive and immunities have rightly come under scrutiny and pressure, such
that they are being pared down to what is strictly required by functional necessity.

20.1.5 A balancing of values, not a trumping

The interests of the international community in the smooth functioning of inter-

national relations must be set against the interests of bringing international criminals
to justice. Different approaches have been taken to characterize the tension between

the two interests.
Some commentators have suggested that no immunity of any kind may be raised in

response to allegations of genocide, crimes against humanity or war crimes.33

However, such a view seems to neglect the different nature of functional and personal
immunity, and is contradicted by the great bulk of State practice and jurisprudence.34

Even the landmark precedents, relied upon by those arguing against immunities,
explicitly affirm that there are some immunities which apply despite allegations of

serious international crimes.35

A recurring argument against immunity is that the requirement to prosecute inter-

national crimes such as torture is a rule of ius cogens, and therefore overrides immu-
nities from prosecution, including personal immunity.36 Such arguments were

considered and rejected in an extensive line of national cases in various countries as
well as at the European Court of Human Rights and the International Court of

Justice.37 As was recently observed by the House of Lords in the Jones case,38 the

32 See e.g.Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission onHuman Rights,
Advisory Opinion, 1999 ICJ Rep 100.

33 See, e.g. Andrea Bianchi, ‘Immunity versus Human Rights: The Pinochet Case’, (1999) 10 EJIL 237. See also the
comprehensive study by Amnesty International, Universal Jurisdiction: The Duty of States to Enact and Implement
Legislation, Sept. 2001, AI Index IOR 53/2001, ch. 14, available at www.web.amnesty.org/web/web.nsf/pages/
legal_memorandum

34 See sections 20.3 and 20.4.
35 Art. 27 of the ICC Statute is often cited as declaring there are no immunities, yet Art. 98 explicitly contemplates that

some persons will not be surrendered to the ICC because of their immunities, unless a waiver is obtained. In thePinochet
decision, each one of the seven law lords emphasized that had Pinochet been a current head of State, he would have
received absolute immunity ratione personae, even against charges of torture or crimes against humanity. Even the
Belgian arrest warrant against the foreign minister of the DRC – later rejected by the ICJ as overreaching – expressly
recognized that the foreign minister would have had complete immunity if he had come to Belgium for official business.

36 See, e.g. Bianchi, ‘Immunity’, 265.
37 See, e.g. the line of cases mentioned in n. 6 above, considering and rejecting arguments based on ius cogens, as well as the

ICJ Yerodia decision, discussed in section 20.3.2.
38 Jones v. Kingdom of Saudi Arabia [2006] UKHL 26, [2006] 2 WLR 1424 at paras. 24–8 and 43–63.
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ius cogens argument depends on a false conflict – ius cogens concerns the prohibition

on committing the act, not the manner or timing of prosecution.39

As was explained by three judges on the ICJ, the principle that serious crimes must

be punished:

. . . does not ipso facto mean that immunities are unavailable whenever impunity would be the

outcome . . . [I]mmunities serve other purposes which have their own intrinsic value and . . .

[i]international law seeks the accommodation of this value with the fight against impunity, and

not the triumph of one norm over the other. A State may exercise the criminal jurisdiction which

it has under international law, but in doing so it is subject to other legal obligations . . .40

Thus, a more sophisticated theory is needed to understand the law. International

criminal law has not simply eradicated immunities law; instead, the law reflects a
balancing. It is also clear that international priorities are shifting in favour of justice
and accountability, and the balance in the law is tracking this with a corresponding

evolution, with the scope of immunities becoming gradually narrower.
The Nuremberg precedent foreshadowed the two main methods for rebalancing

these competing international ‘goods’. It is only recently that international practice
has followed up on these ideas. The first method was to declare that functional

immunity, which protects State conduct from scrutiny, does not extend to inter-
national crimes. The problem is more difficult with respect to personal immunity,

which is not based on any authorization of the act, but rather the need to enable
international discourse by precluding any pretext to interfere with representatives.
However, Nuremberg serves as a precedent on how to deal with this problem as well:

the creation of international criminal tribunals authorized to set aside even personal
immunity. After five decades of neglect, the international community has rather

suddenly started to make impressive strides in both of these avenues.

20.2 Functional immunity

Thequestion of immunities in respect of the prosecution of international crimesmay arise
before national courts on various occasions. First, the judicial authorities of the host

State may wish to prosecute a person who is carrying out his functions in the territory of
that State, for example an accredited diplomat or a visiting head of State. Second, the

host State may be asked for the extradition of that person by another State. Third, the
State may wish to request extradition from another State of a person with immunities in
order to institute criminal proceedings.41 Traditionally, national governments and courts

39 Hazel Fox, The Law of State Immunity (Oxford, 2004); Lee Caplan, ‘State Immunity, Human Rights and Jus Cogens:
A Critique of the Normative Hierarchy Theory’ (2003) 97 AJIL 741.

40 Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, para. 79, in the Yerodia judgment, discussed in
section 20.3.2.

41 Examples of the first scenario include the Mofaz and Mugabe cases; an example of the second scenario is the Pinochet
case, and the Belgian case against Yerodia is an example of the third scenario.
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were so cautious and deferential in the area of immunities that controversial efforts at

prosecution simply did not arise; in recent times, this has begun to change.42

20.2.1 The Pinochet precedent

In 1998, Senator Augusto Pinochet, former head of State of Chile, was visiting the UK
for medical treatment, when Spain issued a request for his extradition. The charges
included torture and conspiracy to torture. Pinochet was arrested by British author-

ities. He applied to have the warrants quashed, inter alia on the ground that as a
former head of State he was entitled to immunity.

In the first hearing of the immunity issue, at the level of the Divisional Court, three
judges, applying a classically deferential approach to immunities, unanimously upheld

Senator Pinochet’s claim and quashed the warrant.43 The court applied the established
proposition that a former head of State ‘ceases to enjoy any immunity in respect of

personal or private acts but continues to enjoy immunity in respect of public acts
performed by him as head of State’.44 Since Pinochet was charged ‘not with personally

torturing or murdering victims or causing their disappearance, but with using the
power of the State of which he was head to that end’,45 the judges concluded that they
could hardly be described as ‘private’ acts and therefore had to be official acts. They

rejected the argument that serious international crimes could not be functions of a
head of State.46 Immunity from criminal jurisdiction must include criminal acts, as

such immunity would otherwise be entirely pointless.47 The court considered the
possibility of an exception restricted to serious international crimes, but rejected it

as it would be unclear where to draw the line.48 The Nuremberg Charter, ICTY
Statute and ICTR Statute were distinguished on the grounds that ‘these were inter-

national tribunals, established by international agreement. They did not therefore
violate the principle that one sovereign State will not implead another in relation to its
sovereign acts.’49

At the first House of Lords hearing, following the intervention of amicus curiae and
a more detailed review of developments in international law, three out of five judges

were persuaded that former head of State immunity did not cover such serious
international crimes.50 The essence of the decision was that the commission of certain

serious international crimes, contrary to ius cogens, is condemned by all States as
illegal and therefore cannot also be protected by international law as an ‘official function’.

However, a rehearing was necessitated by the possible appearance of bias of one of the

42 Michael Byers, ‘The Law and Politics of the Pinochet Case’ (2000) 10 Duke Journal of Comparative and International
Law 415.

43 Re Pinochet Ugarte [1998] All ER (D) 629; [1998] EWJ No. 2878 (QB Div Ct 1998) (Quicklaw).
44 Ibid., at para. 56 (Quicklaw citation). 45 Ibid., at para. 58. 46 Ibid., at paras. 63–5 and 80. 47 Ibid., at para. 63.
48 Ibid., at para. 63. 49 Ibid., at para. 68.
50 R. v. Bow Street Metropolitan Stipendiary Magistrate and others ex parte Pinochet Ugarte (No. 1) [1998] 4 All ER

897, HL.
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judges in the first hearing, who had some (fairly slender) affiliations with Amnesty

International, one of the intervenors.51

At the third and final House of Lords hearing (the second appeal hearing on the

merits of the claim for immunity), six out of seven judges confirmed that the immunity
of a former head of State did not prevent his extradition for torture.52 Each of the
judges in the third hearing issued a separate opinion, and the reasoning within each

opinion was not always clear. As a result, the judgment is one of those gems of the
common law system in which, however important the decision, it is difficult to identify

the ratio decidendi. Commentators emphasize different passages and offer different
interpretations, and arrive at different views as to the basis of the decision. It is beyond

the scope of this introductory text to provide a detailed analysis, but the following
observations illustrate the open questions concerning the rationale as well as the scope

of the decision.
One reading would be that the crimes in question did not constitute ‘official

functions’ and hence do not give rise to functional immunity. Such a reading may be

supported from passages of Lord Browne-Wilkinson and Lord Hutton.53 However,
this proposition does not appear to find support among a majority of the judges.

Many judges noted that the fact that conduct is criminal does not per se change its
governmental character, nor can it lead automatically to a removal of immunity, as

otherwise the immunity would be without purpose.54 In any event, such an approach
would raise its own problems, given that for the crime of torture, where official

participation is an element of the crime, official character must be asserted in
order to gain jurisdiction but must then be denied in order to avoid immunity; it is

also counter-factual when the crimes are in fact committed through the apparatus of
the State; and it could obscure issues of State responsibility.55

A more sophisticated variation on that reading is that international crimes are

not a kind of official conduct that attracts functional immunity.56 In other words,
functional immunity does not protect certain international crimes because

international law does not protect the same acts that it prohibits and condemns. On
this view, one would interpret the speeches of Lords Browne-Wilkinson and

Hutton not as denying any official character of the acts, but as indicating that
these acts ‘could not rank for immunity purposes as performance of an official

51 R. v. Bow Street Metropolitan Stipendiary Magistrate and others ex parte Pinochet Ugarte (No. 2) [1999] 1 All ER
577, HL.

52 R. v.BowStreetMetropolitan StipendiaryMagistrate and others ex parte Pinochet Ugarte (No. 3) [1999] 2 All ER 97, HL
(hereafter ‘Pinochet 3’).

53 Ibid., at 113 (Browne-Wilkinson) and 166 (Hutton).
54 Ibid., at 172 (Millett), 147 (Hope), 119 (Goff ), and 187 (Phillips).
55 Antonio Cassese, ‘When May Senior State Officials Be Tried for International Crimes? Some Coments on the Congo

v. Belgium Case’ (2002) 13 EJIL 853; Marina Spinedi, ‘State Responsibility v. Individual Responsibility for
International Crimes: Tertium Non Datur?’ (2002) 13 EJIL 895; J. Craig Barker, ‘The Future of Former Head of
State Immunity After Ex Parte Pinochet’ (1999) 48 ICLQ 937 esp. at 943 and 948.

56 See, e.g. Christine Chinkin, ‘Regina v. Bow Street Stipendiary Magistrate, Ex Parte Pinochet Ugarte (No. 3)’ (1999) 93
AJIL 703; Steffen Wirth, ‘Immunities, Related Problems, and Article 98 of the Rome Statute’ (2001) 12CLF 429; Claus
Kress, ‘War Crimes Committed in Non-International Armed Conflict and the Emerging System of International
Criminal Justice’ (2000) 30 Israel Yearbook on Human Rights 103 at 158–9.
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function’.57 Lord Phillips appears to come into this camp: ‘where international crime

is concerned, that principle [that one State cannot judge another] cannot prevail’; ‘no
immunity ratione materiae could exist for . . . a crime contrary to international law’.58

Lord Hope may also be interpreted as not permitting functional immunity for
serious international crimes: ‘the obligations which were recognised by customary
law in the case of such serious international crimes . . . are so strong as to override any

objection . . . on the ground of immunity rationemateriae’.59 This would constitute the
‘broader’ reading of the Pinochet precedent. Lord Millett may also be interpreted in

this camp, as he cites with approval the Eichmann case as authority that official
authority is no bar to the exercise of jurisdiction for certain international crimes,

and then refers to ius cogens crimes on a large scale, including murder.60

A more cautious reading, restricted to the terms of the Torture Convention 1984, is

that, where official involvement is a necessary element of a crime, there cannot be
immunity by reason of official involvement; otherwise the crime would be vacated of
content.61 As noted by Lord Millett, ‘[t]he offence is one which could only be com-

mitted in circumstances which would normally give rise to the immunity . . .
International law cannot be supposed to have established a crime having the character

of ius cogens and at the same time to have provided an immunity which is co-extensive
with the obligation it seeks to impose.’62 Support for this reading can be found in the

opinions of Lords Browne-Wilkinson, Saville and Phillips.63

There are many possible variations on these two major readings. Most of the judges

found that the entry into force of the Torture Convention 1984 (or its ratification by
Chile or the UK, or its incorporation into UK law) was significant, although one may

discern many possible reasons for this significance: creating an obligation upon Chile,
authorizing UK courts to act or establishing dual criminality.64 Yet, at the same time,
the judges also referred extensively to customary international law and ius cogens, and

the reasoning they employed would encompass not only torture under the Torture
Convention but other crimes. For example, on the broader reading, the rationale

would seem to apply to all core crimes. On the narrower reading, the rationale would
seem to apply at least to other crimes that require official involvement (such as

enforced disappearance),65 or possibly all core crimes in that they frequently involve
official actors.66

Some judges indicated that a single act of torture would not suffice to over-
ride functional immunity, and that it would have to constitute a crime against
humanity, that is to say ‘widespread or systematic torture as an instrument of State

57 Pinochet 3 at 114 (Browne-Wilkinson), 166 (Hutton). 58 Ibid., at 190. 59 Ibid., at 152. 60 Ibid., at 176–7.
61 See, e.g. Colin Warbrick, Elena Martin Salgado and Nicholas Goodwin, ‘The Pinochet Cases in the United Kingdom’

(1999) 2 Yearbook of International Humanitarian Law 91; Barker, ‘Future of Former Head of State Immunity’; Eileen
Denza, ‘Ex Parte Pinochet: Lacuna or Leap?’ (1999) 48 ICLQ 949; van Alebeek, ‘Pinochet Case’; Dapo Akande,
‘International Law Immunities and the International Criminal Court’ (2004) 98 AJIL 407 at 415.

62 Pinochet 3 at 179. 63 Ibid., at 114–15 (Browne-Wilkinson), 169 (Saville) and 190 (Phillips).
64 See, e.g. ibid., at 144 (Hope), 164 (Hutton); but see 178 (Millet) and see discussion in Bruce Broomhall, International

Justice and the International Criminal Court: Between Sovereignty and the Rule of Law (Oxford, 2003) 133ff.
65 Warbrick et al., ‘The Pinochet Cases’, 113–14. 66 Akande, ‘International Law Immunities’, 415.
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policy’.67 At least one judge felt that a single act of torture would suffice (presumably

with respect to States Parties to the Torture Convention).68

The basis of the Pinochet decision, and thus the extent of its implications, remains

shrouded in some uncertainty. It may be that for the purposes of UK law, operating
within the strictures of stare decisis, it may well stand only for the narrower proposi-
tion,69 whereas in international law it may be recalled as an illustration of the broader

proposition, as discussed further in section 20.2.2.

20.2.2 Other authorities

Whatever may be the best interpretation of the Pinochet decision, it is widely accepted
that functional immunity does not preclude prosecution for serious international

crimes. As the Nuremberg Judgment observed:

The principle of international law which, under certain circumstances, protects the representa-

tive of a State cannot be applied to acts which are condemned as criminal by international law.

The authors of these acts cannot shelter themselves behind their official position in order to be

freed from punishment . . . [I]ndividuals have duties which transcend the national obligations of

obedience imposed by the individual State. He who violates the laws of war cannot obtain

immunity while acting in pursuance of the authority of the State, if the State in authorizing

action moves outside its competence under international law.70

The doctrinal basis for this proposition is compelling. First, the purpose of functional
immunity is to protect State conduct from being scrutinized by another State; how-

ever, it would be incongruous for international law to protect the very same conduct
that it condemns as the most serious of international crimes, and for which it calls

for prosecution. Second, from the perspective of the perpetrator, State agents are
normally able to pass responsibility for dubious activities to the State that authorized

them, but in the case of serious international crimes, international law imposes a duty
to disobey, so they are rightly held to account.71 Finally, it is also sound in terms of

balancing the underlying values; where an individual possesses only functional immu-
nities, international law already reflects that such an individual is no longer playing a

representative role which necessitates absolute immunity.
The proposition was applied in subsequent cases72 and was endorsed by the

International Law Commission and the General Assembly.73 In Eichmann, the

67 Pinochet 3 at 144–5 and 150–1 (Hope); see also 177 (Millet), 188 (Phillips). 68 Pinochet 3 at 166 (Lord Hutton).
69 See Jones v. Kindom of Saudi Arabia [2006] UKHL 26, [2006] 2 WLR 1124, paras. 19 and 79–81.
70 Judgment of the International Military Tribunal (Nuremberg) 41 AJIL (1947) 172 at 221.
71 As discussed subsequently in In re Goering 13 ILR (1946) 203 at 221.
72 See e.g. In re Goering 13 ILR (1946) 203 at 221.
73 Affirmation of the Principles of International Law recognized by the Charter of the Nuremberg Tribunal, Resolution

95 (I) of the United Nations General Assembly, 11 December 1946; Principles of the Nuremberg Tribunal, Report of the
International Law Commission Covering its Second Session, 5 June-29 Duly 1950, Document A/1316, pp. 11–14 and
commentaries inYearbook of the International Law Commission, 1950, vol. II, pp. 374–8; see also Princeton Principles on
Universal Jurisdiction (Princeton University, 2001) 48–50; Paola Gaeta, ‘Official Capacity and Immunities’ in Cassese,
Commentary, 981; and Furundžija ICTY T. Ch. II 10.12.1998 para. 140.
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Israeli Supreme Court rejected the plea by Eichmann that he was carrying out official

activities and held that:

There is no basis for the doctrine when the matter pertains to acts prohibited by the law of

nations, especially when they are international crimes of the class of ‘crimes against humanity’

(in the wide sense). [S]uch acts . . . are completely outside the ‘sovereign’ jurisdiction of the State

that ordered or ratified their commission, and therefore those who participated in such acts

must personally account for them and cannot shelter behind the official character of their task

or mission . . .74

Indeed, out of all of the international crimes cases that have been conducted to date,
most of the defendants were acting on behalf of a State and yet not one has successfully

pleaded functional immunity for international crimes.75 More recently, in Bouterse,
the Amsterdam Court of Appeal held with respect to the former head of State of

Suriname that serious international crimes such as the crime against humanity of
torture did not constitute ‘official functions’ for the purpose of functional immunity
(an appeal was granted by the Supreme Court on other, jurisdictional, grounds).76 The

current efforts in Senegal to prosecute Hassan Habré, former head of State of Chad,
appear to be predicated on a similar proposition.77

The ICTY has also recognized functional immunity as a ‘well-established rule of
customary international law’, with the exception that those responsible for ‘war

crimes, crimes against humanity and genocide . . . cannot invoke immunity from
national or international jurisdiction even if they perpetrated such crimes while acting

in their official capacity.’78

While the trend of these authorities seems clear, the fact that many of the law lords

in Pinochet 3 confined themselves to a narrower basis, and the fact that the
International Court of Justice did not refer to the proposition in the Yerodia case,79

suggests that the proposition is not universally accepted or that its contours may

remain to be clarified.
The foregoing observations apply only to themost serious international crimes; if one

were to attempt to extend the proposition to all activity illegal under national or
international law, this would negate the purpose and utility of functional immunity.80

Furthermore, the foregoing rationales apply only to functional immunity, which is
based on purported State authorization, but not to personal immunity – for the latter,

the rationale is not based on the nature or authorization of the conduct, but rather the
separate imperative of enabling international relations.

74 A.G of Israel v.Eichmann (1968) 36 ILR 277 at 308–10. The discussion was in the context of ‘act of State’ but, as noted by
Lord Millet in Pinochet 3, the principles are the very same (Pinochet 3 at 176).

75 For an overview of national prosecutions, see section 4.2. 76 Bouterse (2000) 51 Nederlandse Jurisprudentie 302.
77 See www.hrw.org/justice/habre/ 78 Blaškić ICTY A. Ch. 24.10.1997 para. 41. 79 See section 20.3.2.
80 Pinochet 3 at paras. 119 (Goff), 147 (Hope), 172 (Millett), 187 (Phillips); Jones v.Kingdom of Saudi Arabia [2006] UKHL

26, [2006] 2 WLR 1424 at para.12 (‘The fact that conduct is unlawful or objectionable is not, of itself, a ground for
refusing immunity.’)

Immunities 433

BD,  64 5C 7:8 C: 6 C8 8C D BD, 7  C:  . 2  
/ 4787 9C BD,  64 5C 7:8 C: 6 C8 .4 5C 7:8 3 8CD 14 04 4 , , D 5 86 8 .4 5C 7:8 . C8 8C D 9 D8 4 4 45 8 4

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006.021
https://www.cambridge.org/core


20.2.3 Denial of functional immunity applies equally in international courts

The reasoning in the foregoing authorities concerning the inapplicability of functional
immunity to core crimes is based on the nature of the immunity and not the nature

of the jurisdiction trying the crime. Thus the same reasoning would apply before
international courts, and functional immunity would pose no bar to prosecution of
international crimes, since international law cannot privilege and sanctify the same

acts that it prohibits and condemns.81 The ICTY has held that international law offers
no functional immunity for genocide, crimes against humanity or war crimes.82

In addition to benefiting from any inherent inapplicability of functional immunity
to international crimes, international tribunals are also granted certain powers to set

aside immunities, as is discussed in section 20.4.

20.3 Affirmation of personal immunity before national courts

20.3.1 State practice and jurisprudence

While inroads have been made into functional immunity, State practice and jurispru-
dence have consistently upheld personal immunity, regardless of the nature of the

charges. To understand this divergent treatment, one must recall the fundamental
difference between functional and personal immunity. Functional immunity relates to

the conduct and its authorization by a State, whereas personal immunity flows from a
completely different rationale unconnected with the alleged conduct. On the contrary,
its purpose is to provide absolute inviolability, denying any pretext for interference

with a State representative, in order to allow international relations between poten-
tially distrustful States. The value underlying personal immunity is also far more

sensitive than that underlying functional immunity.83

The possibility of creating exceptions to personal immunity was considered and

rejected even in situations of great pressure or incentive to prosecute, including cases
of espionage, drug smuggling, murder,84 and plots against monarchs.85 In each case,

the conclusion reached was that, despite all of the problems with immunities, the

81 If a more cautious view were taken, such that functional immunity might cover some international crimes, then it would
become necessary to rely on either the power granted to tribunals to supersede immunities (see section 20.4) or,
alternatively, to attempt to develop an independent rationale for non-application of functional immunity before
international courts: see Paola Gaeta, ‘Ratione Materiae Immunities of Former Heads of State and International
Crimes: The Hissène Habré Case’ (2003) 1 JICJ 186.

82 But the Tribunal has decided that State officials may not be ordered to produce documents ‘in their custody in their
official capacity’; see Blaškić ICTY A. Ch. 29.10.1997 para. 38 and section 19.2.3.

83 Wirth, ‘Immunities, Related Problems’ 432.
84 The murder of policewoman Yvonne Fletcher in the UK in 1984 provoked a massive outcry and a parliamentary review

of diplomatic immunities. The review concluded, however, that attempts to renegotiate the Vienna Convention would
create more problems than they would solve. See Barker, A Necessary Evil?, 135–52.

85 In 1571 and in 1584, when ambassadors in England were detected in plots against the Crown, some urged that foreign
ambassadors should lose their immunity for treason and high crimes. In the end, these arguments did not prevail and the
diplomats were expelled. Similar practices were followed in other countries. See Ogdon, Juridical Bases, 56–9.
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benefits of upholding the existing system of diplomatic immunities and diplomatic

communication outweighed the disadvantages.86

Judicial decisions have confirmed that there is no exception to personal immunity.

In 1946, a Canadian case held that a foreign diplomat could not be arrested or detained
even after threatening the security of the State, because ‘[i]f the diplomat violates the
law of nations, it does not follow that the other State has the right to do likewise’.87

This view has been upheld in recent cases in the context of serious international
crimes. In March 2001, the French Cour de cassation held in the Qaddafi case that a

serving head of State is immune from prosecution in national courts in relation to
serious acts of terrorism.88 The Spanish Audienco Nacional reached a similar conclu-

sion with respect to allegations of international crimes by Castro,89 and the same result
was reached in a UK court in a case against President Mugabe.90 In the Pinochet

decision, each of the law lords agreed that a serving head of State or diplomat could
still claim immunity ratione personae for serious international crimes such as torture:
for such an official, ‘[t]he nature of the charge is irrelevant; his immunity is personal

and absolute’.91 ‘He is not liable to be arrested or detained on any ground whatever.’92

Recent State practice has adhered to the same line. Denmark refused to arrest the

serving Israeli ambassador, Carmi Gillon, despite accusations that he was previously
responsible for torture, on the grounds that specific obligation of diplomatic immu-

nity superseded the general obligation under the Torture Convention 1984.93

Similarly, with the exception of Belgium, States implementing the ICC Statute have

generally declined to claim a power to set aside the personal immunity of foreign
officials in national proceedings.

20.3.2 The ICJ Yerodia decision

In April 2000, a Belgian judge issued an international arrest warrant in absentia against
Abdulaye Yerodia Ndombasi, who was at the time serving as the minister for foreign

affairs for the Democratic Republic of Congo (DRC). The DRC brought the matter to
the ICJ, arguing that Belgium had failed to recognize the immunity of a servingminister

of foreign affairs. The ICJ held, by thirteen votes to three, that Belgium had breached
its international legal duties to the DRC ‘in that they failed to respect the immunity

from criminal jurisdiction and the inviolability which the incumbent Minister for
Foreign Affairs of the Democratic Republic of the Congo enjoyed under international

law’.94 The immunities ratione personae enjoyed by a foreign minister could not be set

86 In the United States, proposals for legislation to remove diplomatic immunity for drunk driving and violent crimes have
been rejected, on the grounds that complete immunity is essential for diplomatic relations, as otherwise other States
could bring false charges. See Barker, A Necessary Evil?, 232.

87 Rose v. R. [1947] 3 DLR 618 at 645. 88 Qadaffi (2001) 125 ILR 456. 89 Castro (1999) 32 ILM 596.
90 Reproduced in Colin Warbrick, ‘Immunity and International Crimes in English Law’ (2004) 53 ICLQ 769.
91 Pinochet 3 at 179 (Millett). 92 Ibid., at 171 (Millett).
93 Jacques Hartmann, ‘The Gillon Affair’ (2005) 45 ICLQ 745.
94 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium), Judgment, 14 Febrary

2002; ICJ Rep 2002 (hereafter ‘Yerodia’) at para. 75.
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aside by a national court by charging them with war crimes or crimes against human-

ity.95 The ICJ examined the non-immunity provisions of the Nuremberg Charter, and
the Statutes of the ICTY, ICTR and ICC, and found that these did not suggest any

exception in customary international law in regard to national courts.96

The judgment emphasized that the temporary status of personal immunity did not
mean impunity for serious crimes. First, persons may be tried in their home courts;

second, they may be prosecuted if the State waives the immunity; third, they may be
prosecuted, once they cease to hold office, for crimes committed in a private capacity;

and fourth, they may be prosecuted before international criminal courts where such
courts have jurisdiction.97

The outcome of the decision is consistent with the line of national decisions and
State practice upholding absolute personal immunity. Nevertheless, there are elements

of the decision which are questionable.
Two preliminary observations may be made about the analytical approach followed

by the ICJ. First, rather than conduct a review of State practice and opinio iuris, the

Court instead deduced the law from an abstract consideration of the functions of a
foreignminister.98 After a one-paragraph analysis, the ICJ concluded that the functions

of a foreign minister require full immunity on all visits, including not only official visits
but also private visits.99 A more thorough review of State practice might have led to

some more nuanced conclusions. Second, in terms of balancing the underlying inter-
national values, the judgment started by accepting immunities as a first, sacred princi-

ple, and then dealt with accountability only briefly at the end as an afterthought.100 As
a result it failed to reflect and balance competing legitimate international values.101

Extension of personal immunity to an unknown range of ministers

The judgment has been criticized on three main grounds. First, in the view of some
commentators, it unjustifiably extended head of State immunity to what may be a

wide range ofministers, without sufficient argument or reference to authority.102 If the
test is one based on the need for travel in order to carry out one’s role, then many

ministers, including ministers of culture, sport or education, would seem to qualify. In
the Mofaz case, a UK court expressed doubt that such a range of ministers would

acquire personal immunity, but found that the role of a minister of defence was one
attracting immunity.103

Omission of the principle that functional immunity does not include core crimes

In listing the ways in which accountability can still be served, the judgment notes that a

former foreign minister may be tried for acts committed during his or her period of
office in a private capacity. Startlingly, the judgment omitted tomention the celebrated

95 Yerodia paras. 56–8. 96 Ibid., para. 58. 97 Ibid., para. 61.
98 Ibid., para. 53. 99 Ibid., para. 55. 100 Ibid., paras. 60 and 61.
101 Ibid., Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, paras. 70–85.
102 Akande, ‘International Law Immunities’, 412. 103 Mofaz, reproduced (2004) 53 ICLQ 769.
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principle from Nuremberg (and Pinochet, on the broader reading): that former offi-

cials can be tried for any acts which constitute serious international crimes.104 The
omission was conspicuous, and it was extensively criticized by commentators.105 The

omission was also puzzling in that both parties to the dispute – DRC and Belgium –
were in agreement that the official character of the act does not excuse it.106

As discussed in section 20.2.1, one solution could be to say that international crimes

are not ‘official’ acts but rather ‘private’ acts,107 but such a solution raises its own
problems.108 Perhaps the tidiest solution is to regard the omission as an oversight, in a

paragraph that was simply obiter dicta, providing a series of examples rather than a
closed list.

Recognition of immunities on private visits

The Yerodia judgment indicated that personal immunity must be recognized even on

private visits, on the grounds that the consequences of being arrested for the perfor-
mance of one’s functions would be the same.109 There are difficulties with this finding.
First, it is doubtful that State practice supports a sweeping rule relating to private

visits; the sparse authorities refer to such immunities on an official visit.110 If analogy is
drawn from the law of diplomatic immunities (where usages have been worked out

and defined over the centuries), personal immunity is not accorded during holidays in
third countries, but only when en poste and during transit between the home country

and the host country.111

Second, where a host State has invited or consented to an official visit, it may be

argued that there is an undertaking that full immunity will be bestowed,112 as was
recognized even in the arrest warrant issued by Belgium:

[I]mmunity from enforcement must, in our view, be accorded to all State representatives

welcomed as such onto the territory of Belgium (on ‘official visits’) . . . [S]uch welcome includes

an undertaking by the host State and its various components to refrain from taking any coercive

measures against its guest and the invitation cannot become a pretext for ensnaring the

individual concerns in what would then have to be labelled a trap.113

Where the host State has not invited or consented to the visit, this consideration is
absent.

104 Yerodia para. 61.
105 See, e.g. Antonio Cassese, ‘When May Senior State Officials Be Tried for International Crimes? Some Comments on

the Congo v. Belgium Case’ (2002) 13 EJIL 853; Steffen Wirth, ‘Immunity for Core Crimes? The ICJ’s Judgment in the
Congo v. Belgium Case’ (2002) 13 EJIL 877; David Koller, ‘Immunities of Foreign Ministers: Paragraph 61 of the
Yerodia Judgment as it Pertains to the Security Council and the International Criminal Court’, 2004) 20 American
University International Law Review 7; Gaeta, ‘Ratione Materiae Immunities’; Chanakra Wickremasinghe, ‘Arrest
Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium)’ (2003) 52 ICLQ 775.

106 Cassese, ‘Senior State Officials’, 872.
107 The Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, at para. 85 suggests that international

crimes should not be seen as ‘official acts’.
108 See section 20.2.1. 109 Yerodia para. 55.
110 Convention on Special Missions 1969, Art. 21; US Restatement (Third) of Foreign Relations Law x 464, note 14.
111 VCDR 1961, Art. 40. 112 Oppenheim’s International Law (9th edn, 1992) 1034. 113 Quoted inYerodia at para. 68.
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Third, the extension of full immunity to private visits is not supported by the

rationale on which the ICJ founded its decision, which was that exposure to proceed-
ings ‘could deter the Minister from traveling internationally when required to do so

for the purposes of his or her official functions’ (emphasis added). This rationale is
inapplicable to holiday travel. The ICJ reasoned that being arrested on holiday travel
would impede one’s functions, but resolving this problem by extending immunities

does not reflect a proper balancing of competing international values. Instead, an
official fearful of such an arrest could be well advised to curtail his or her holiday

travel, particularly to countries where he or she may be under indictment.
The comments were obiter dicta, and many judges dissented from or distanced

themselves from this particular finding. Thus, this issue is still open for clarification
in State practice; it may be for example that only heads of State are entitled to personal

immunity during non-official visits, but State practice is unsettled even on that
point.114

20.4 Relinquishment of personal immunity in international courts

As may be seen from the foregoing, authorities have consistently rejected any excep-
tion to personal immunity. For personal immunity, the nature of the charge is

irrelevant; the purpose is to protect safe passage among certain office-holders charged
with the conduct of international relations. This raises the unsettling prospect of an

accountability gap with respect to such persons while they are in office. Fortunately,
the international community has devisedmeans of reducing this accountability gap: to

create international tribunals and to empower them to supersede even their personal
immunities.

In the case of the Nuremberg and Tokyo Tribunals, both Japan and Germany had
surrendered. Hence the Allies stood in the position of national legislators and, in
that position, they could legislate away immunity before the Tokyo and Nuremberg

Tribunals.
In the case of the ad hoc Tribunals, immunities are relinquished by virtue of the

paramount obligation to comply with Chapter VII decisions of the Security Council.
In the case of the ICC, States Parties relinquish their immunities by treaty.

An alternative theory is that international courts are able to supersede personal
immunities not because of the relinquishment of such immunities, but because their

inherent international character empowers them to do this, or because immunities
were only ever relevant to national courts and inapplicable to international courts;

however, as will be discussed in section 20.4.3, it is challenging to reconcile this theory
with existing principles of international law.

114 Watts, ‘Legal Position’, 72–4; Salvatore Zappala, ‘Do Heads of State in Office Enjoy Immunity from Jurisdiction for
International Crimes? The Ghaddafi Case Before the French Cour de Cassation’ (2001) 12 EJIL 595 at 606.
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20.4.1 Tribunals created by the Security Council

The UN Charter grants the Security Council a broad discretion to determine what
measures are appropriate to maintain or restore international peace and security,

whether involving use of force (Article 42) or not (Article 41), and all UN Member
States are obliged to carry out such measures (Article 20).115 When creating the
tribunals, the Security Council incorporated the principle that the official position

of a defendant is no bar before the tribunals,116 and ordered all States to comply with
requests from the tribunals, including requests for surrender. No exception was

created for surrender requests relating to persons otherwise enjoying immunities.
A State’s obligation to the Security Council is paramount over all other obligations.117

Thus, a UNMember State receiving a request for the surrender of a person is obliged
to comply with that request, even if the request conflicts with a duty to respect

immunities. By the same token, the State otherwise enjoying the immunities is
estopped from raising those immunities as a shield, by virtue of its obligations under
the UN Charter.118

The situation is less straightforward with respect to the Federal Republic of
Yugoslavia (FRY), the recipient of orders to surrender its head of State, because it

was not recognized as a UN Member State. However, it was a party to the Dayton
Accords, which imposed an obligation to cooperate with the ICTY.119

Both tribunals have carried out proceedings with respect to high governmental
officials. In 1998, the ICTR convicted former Prime Minister Jean Kambanda,

sentencing him to life imprisonment for genocide and crimes against humanity.120 In
1999, the ICTY issued the first indictment against a serving head of State, Slobodan

Milošević.121 Although Slobodan Milošević died of a heart attack before the comple-
tion of his trial,122 his indictment, arrest and trial remain a decisive precedent on the
jurisdiction of a Security Council tribunal over heads of State.

20.4.2 The International Criminal Court

The ICC Statute offers another solution to the problem of personal immunity. States

may, in the present stage of development of international relations, be unwilling to
recognize a general exception to personal immunities that would allow all other States

to prosecute their highest officials; however, a great many States have been willing to

115 Art. 25. For further discussion on the power of the Security Council to create Tribunals, see chapter 7.
116 ICTY Statute, Art. 7(2); ICTR Statute, Art. 6(2).
117 See UN Charter, Arts. 25, 41, 49 and esp. 103: ‘In the event of a conflict between the obligations of the Members of the

United Nations under the present Charter and their obligations under any other international agreement, their
obligations under the present Charter shall prevail.’

118 See, e.g. Paola Gaeta, ‘Official Capacity and Immunities’ in Cassese, Commentary, 989.
119 Dayton Peace Accords, 21 November 1995, Art. IX. On approaches to this question, as well as the interpretation that

the UN Charter is of a sui generis character that binds third party States, see ch. 7.
120 Kambanda ICTR T. Ch. I 4.9.1998. 121 Milošević Indictment ICTY (Judge Hunt) 24.05.1999. 122 See ch. 7.
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create an impartial international court with jurisdiction over serious international

crimes, and to relinquish even their personal immunities to the court.
ICC States Parties are obliged to cooperate with the ICC and to surrender indivi-

duals in accordance with the terms of the Statute, without reservation.123 Article 27(2)
specifies that ‘[i]mmunities or special personal rules which may attach to the official
capacity of a person . . . shall not bar the Court from exercising its jurisdiction . . .’.124

Thus, States Parties accept that the immunities their officials may enjoy under inter-
national law will not bar prosecution before the ICC. This provision has required

many States to amend domestic legislation and even their constitutions in order to
ratify the ICC Statute.125

However, that is not the only provision on immunities in the ICC Statute. Article
98(1) provides that the ICC will not proceed with requests for surrender:

which would require the requested State to act inconsistently with its obligations under inter-

national law with respect to the State or diplomatic immunity of a person or property of a third

State, unless the Court can first obtain the cooperation of that third State for the waiver of the

immunity.126

Article 27 and Article 98(1) must be read together to understand the Statute regime.127

At first glance, they appear contradictory, with one rejecting immunities and the other

upholding immunities.128 The provisions apply however at different stages. Article
98(1) deals with a specific situation where a State Party (or other cooperative State) is

requested to surrender a person, but that person is protected by immunities bestowed
by a third State. In such a case, the requested State would be placed in a position of

conflicting obligations: for example, either to breach a duty to carry out ICC requests
or to breach a duty to respect immunities of a State not party to the ICC Statute.

The interplay of Articles 27 and 98(1) therefore creates a regime wherein States

Parties agree to relinquish all immunities in relation to ICC requests concerning their
own nationals, representatives or officials, while still respecting the existing immun-

ities of States which have not joined the ICC Statute system. It is worth recalling here
that the only relevant immunities would be personal immunities, since functional

immunity does not protect conduct which amounts to a core crime.129

In relation to a request for surrender of a State’s own nationals, Article 98(1) does

not apply, since it refers to obligations to a ‘third State’.

123 ICC Statute Art. 86 (obligation to cooperate), Art. 89 (surrender of persons to the court), Art. 120 (no reservations).
124 Ibid., Art. 27(1): ‘official capacity as a Head of State or Government, a member of a Government or parliament, an

elected representative or a government official shall in no case exempt a person from criminal responsibility under this
Statute’. See Otto Triffterer, ‘Article 27’ in Triffterer, Observers’ Notes, 501.

125 See, e.g. Claus Kress and Flavia Lattanzi (eds.), The Rome Statute and Domestic Legal Orders (Rome, 2000), vol. I;
Darryl Robinson, ‘The Rome Statute and its Impact on National Laws’ in Cassese, Commentary.

126 Similarly, Art. 98(2) of the ICC Statute respects obligations under international agreements pursuant to which the
consent of a sending State is required to surrender a person of that State to the court. The controversy over the
interpretation of Art. 98(2) is discussed in ch. 8. See generally Kimberly Prost and Angelika Schlunck, ‘Article 98’ in
Triffterer, Observers’ Notes, 1131.

127 Triffterer, ‘Article 27’, 509. 128 Gaeta, ‘Official Capacity’, 992–6. 129 See section 20.2.
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If the request for surrender relates to a person who enjoys immunities bestowed by

another State Party, it is generally accepted that it would not be necessary for the
requested State first to obtain the waiver of the other State Party.130 Interestingly,

there are different interpretive routes by which this conclusion is reached. Some
interpret ‘third State’ in Article 98(1) as referring only to non-party States. Another
view is that ICC States Parties have already relinquished any immunities against ICC

proceedings by virtue of ratifying Articles 27 and 88, and hence there are no ‘obliga-
tions under international law’ hindering surrender.131

In relation to a request concerning an official enjoying immunities of a non-State
Party, Article 98(1) requires respect for any immunities existing under international

law. This does not mean there can be no prospect for surrender. First, prosecution is
possible if the non-State Party agrees to waive the immunity. Second, even non-States

Parties will lose their immunity if the Security Council under Chapter VII decides that
immunities will not be a bar (for example, through a referral to the ICC with
corresponding obligations on States in the Security Council resolution). Third, once

the official is no longer serving in the capacity that entails personal immunity, he or she
will only have functional immunity, and hence be liable to prosecution for core crimes.

Finally, an intriguing scenario may arise where an official, enjoying personal
immunities of a non-State party, nonetheless arrives before the ICC – for example,

through voluntary surrender, such that Article 98(1) was not engaged.132 One possi-
bility would be for the Court to conclude that Article 98 protects States Parties from

conflicting obligations, but that the Court itself is bound to apply Article 27 and hence
proceed despite any immunity. Another possibility would be for the Court to look at

the underlying international rules – including its own basis in treaty – and to conclude
that it does not have authority to ignore the personal immunity of an office-holder of a
non-State Party. This dilemma would not arise for personal immunities that exist on a

strictly bilateral basis; for example, diplomatic immunity obliges only the host State
and transit States, not the ICC itself.

20.4.3 The situation of hybrid courts

In June 2003, the Special Court for Sierra Leone (SCSL)133 issued a warrant for the

arrest of Charles Taylor, who at the time was the head of State of Liberia, engaged in

130 The relationship between Art. 27 and 98 was discussed in informal meetings at the ICC Preparatory Commission, on
the basis of an informal paper by Canada and the UK, with the conclusion being reached that: ‘Having regard to the
terms of the Statute, the Court shall not be required to obtain a waiver of immunity with respect to the surrender by one
State Party of a head of State or government, or diplomat, of another State Party’. See Broomhall, International
Justice, 144.

131 The former interpretation seems inconsistent with the term used elsewhere in the Statute (‘State not party to this
Statute’), and amore plausible view is that ‘third State’ has the samemeaning as in extradition treaties (i.e. a State other
than the requesting or requested State). Thus the latter interpretation may be more convincing. See Broomhall,
International Justice, 144–5; Wirth, ‘Immunities’, 456–7; Gaeta, ‘Official Capacity’, 993–5.

132 One must furthermore assume that there was no Chapter VII order from the Security Council or a waiver from the
State.

133 See ch. 9.
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peace talks in Ghana. Ghana allowed Taylor to return to Liberia. (In August 2003,

Taylor accepted an offer fromNigeria to grant him asylum if he stepped down as head
of State and stopped participating in Liberian politics. Following repeated breaches of

the latter undertaking, Taylor was eventually arrested in 2006 and transferred to the
custody of the SCSL.)

In July 2003, lawyers for Charles Taylor made an application to declare the warrant

null and void, on the grounds that he was a serving head of State, enjoying absolute
immunity; that exceptions to this immunity can only be derived from other rules of

international law such as Security Council resolutions under Chapter VII; and that the
SCSL did not have Chapter VII powers.

In May 2004, the SCSL issued its decision, siding with the prosecution and several
amici curiae, and holding that the SCSL was an international court and as such not

barred from prosecuting serving heads of State.134 The SCSL relied on passages in
Pinochet and Yerodia which made reference to the possibility of prosecution before
international courts; for example, ‘an incumbent . . . Minister for Foreign Affairs may

be subject to criminal proceedings before certain international courts, where they have
jurisdiction’.135Although the SecurityCouncil imposed noChapterVII obligations upon

States to cooperate with the SCSL, the SCSL held that it was created by an agreement
between the UN and Sierra Leone, and therefore it was an international court.136

TheTaylor case brings out in stark relief the question of what those passages meant.
Were they simply observing that there are international courts with the power to

supersede personal immunities in accordance with known principles of law (for
example relinquishment through treaty or Chapter VII powers)? Or were they positing

a general rule that all personal immunities are eliminated before any court that may be
characterized as ‘international’? If the latter, what is the legal basis for this exception?
This raises some fundamental questions about the underlying legal theory of how and

why personal immunity is lost before international courts.
The Taylor judgment highlights some arguments for a general ‘international courts

exception’ to personal immunity, including that international courts have limited
jurisdiction and safeguards against abuse, and that their collective judgment reduces

the potential destabilizing effects of unilateral action.137 These may be good policy
arguments as to why such an exception might be desirable, but it does not explain the

legal basis or origin for the alleged exception. As one commentator has noted, not only
does this purported exception ‘violate the principle of pacta tertiis, but it also ignores
the fact that fairness [of the tribunal] has nothing to do with the creation of immun-

ities.’138 The safeguards and stability may help explain why States are willing to
relinquish immunities, but they do not in themselves override immunities.

134 Taylor Decision on Immunity from Jurisdiction SCSL A. Ch. 31.05.2004 (hereafter ‘Taylor’) paras. 51–3.
135 Yerodia para. 61. 136 Taylor paras. 34–42.
137 See, e.g. Taylor para. 51; similar possibilities are suggested in Ryszard Piotrowicz, ‘Immunities of Foreign Ministers

and their Exposure to Universal Jurisdiction’ (2002) 76 Austin Law Journal 290 at 293.
138 Koller, ‘Immunities of Foreign Ministers’, 32.
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Moreover, while the purported exception has attractions, it is very difficult to

reconcile with fundamental legal principles. By what legal mechanism did inter-
national courts obtain this general power? If neither State A nor State B have the

power to ignore the personal immunity of State C, how can the two together create an
‘international court’ and bestow upon it a power that they do not possess? The
problem remains whether it is two States, or twenty, or sixty. They cannot bestow a

power that they do not possess.139

A related, but slightly different, argument would be that personal immunity was

always opposable to national courts, and never to international courts. If this were the
case, then States would not be bestowing powers upon courts that they do not have.

The SCSL suggested this basis when it observed that the ‘principle that one sovereign
State does not adjudicate on the conduct of another State has no relevance to inter-

national criminal tribunals which are not organs of a State but derive their mandate
from the international community’.140 The difficulty however is that this principle
(also known as par in parem non habet iudicium) may be a basis for functional

immunity, but it has no bearing on personal immunity. Personal immunity exists to
protect international relations by precluding any basis to interfere with high repre-

sentatives without consent of their sending State. If a State cannot set aside the
personal immunity of another State without consent, then it is hard to see how a

creation of a State (or several States) can have that power. The arguments seem to
assume that international courts are in a vertical relationship with States; however,

international courts acquire a vertical relationship (that is to say the ability to issue
orders) in so far as States grant them that position, by treaty or other means such as

Chapter VII.
It seems doubtful that personal immunity contains an ‘international court excep-

tion’.141 The unclear contours of such a rule (howmany States must participate before

a court becomes ‘international’ and is able to erase immunities of other States?Must it
have jurisdiction limited to serious crimes? Must it have safeguards against abuse?)

raise further doubts that a principled exception is in play. Moreover, State practice
seems to have been predicated on the need for relinquishment of personal immunity

(hence the existence of Article 98 in the ICC Statute and the emphasis on the Chapter
VII powers of the ad hoc Tribunals).142

Another (more plausible) way to have reached the result might have been to have
found binding consent given by Liberia to the SCSL Statute, and hence a relinquish-
ment of personal immunity. However, even this is not straightforward. The SCSL

opined that ‘the Agreement between the United Nations and Sierra Leone is thus an

139 Nemo dat quod non habet. 140 Taylor para. 51.
141 Zsuzsanna Deen-Racsmány, ‘Prosecutor v. Taylor: The Status of the Special Court for Sierra Leone and its

Implications for Immunity’ (2005) 18 LJIL 299; Micaela Frulli, ‘The Question of Charles Taylor’s Immunity’ (2004)
2 JICJ 1118; Koller, ‘Immunities of Foreign Ministers’.

142 Another indicator of State practice is national legislation such as the UK International Criminal Court Act 2001,
s. 23(1) and (2). The legislation of some other countries (such as Canada) is consistent with this position but defers the
issue entirely to the ICC.
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agreement between all members of the UnitedNations and Sierra Leone’,143 but this is

open to doubt. The agreement was with the UN organization, which has a distinct
legal personality; it was not put to the individual Member States for ratification.144

Thus, while it is understandable that the SCSL would issue a decision affirming its
powers and facilitating the bringing to justice of international criminals, the reasoning
used is open to doubt. The court had no specific grant of power enabling it to set aside

personal immunities and thus it required a waiver from Liberia in order to exercise
jurisdiction over its head of State. If this is correct, then Ghana was within its rights

(and indeed carrying out its international legal duty) not to act on the warrant.145 The
SCSLwould have been on sounder ground to have observed that Taylor was no longer

a head of State at the time of the decision (having stepped down in August 2003), and
hence he no longer enjoyed personal immunity and was liable to arrest and prosecu-

tion for international crimes.
What may be learned from this example is that ‘it is not the international nature of

the court as such but the waiver by the parties (and the Security Council’s Chapter VII

powers . . .) that accounts for the irrelevance of immunities before it’.146

20.5 Conclusion

The shift in the law toward the narrowing of immunities is readily seen. Many
authorities recognize that functional immunity does not protect conduct that amounts

to a serious international crime. Personal immunity has proved more resilient, allow-
ing no exception based on the nature of the crimes alleged. States have however

relinquished personal immunity to some international jurisdictions; for example, by
ratifying the ICC Statute, or by virtue of their obligations to the Security Council

under Chapter VII of the UN Charter. An alternative view is that personal immunity
is never opposable to an ‘international court’.

As priorities continue to shift, there may be more developments to limit further the

negative effects of immunities. Possibilities include increased ratification of the ICC
Statute, more assertive Security Council action (such as referrals to the ICC calling for

cooperation), and more robust action in declaring international criminals persona non
grata, seeking waiver of immunity or pressing for national prosecution. International

law may be developed or clarified so that personal immunity is clearly limited to
official visits and a smaller range of ministers and officials. The day may come when

States agree to exceptions even for personal immunity before national courts. After
all, as was noted by three judges in Yerodia, the law reflects a balancing of different

community interests, and therefore is in constant evolution, with a discernible trend to
limiting immunity and strengthening accountability.147

143 Taylor para. 38. 144 Frulli, ‘Question of Taylor’s Immunity’, 1124; Deen-Racsmány, ‘Prosecutor v. Taylor’, 307–11.
145 Taylor para 57, acknowledges as much, albeit on the ground that any warrant is merely a request for assistance.
146 Deen-Racsmány, ‘Prosecutor v. Taylor’, 318.
147 Yerodia, Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal para. 75.
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