
PART B

Prosecutions in National Courts

3

Jurisdiction

3.1 Introduction

Jurisdiction is the power of the State to regulate affairs pursuant to its laws. Exercising
jurisdiction involves asserting a form of sovereignty. This fact causes difficulties

when jurisdiction is exercised extraterritorially. Where extraterritorial jurisdiction is
asserted sovereignties overlap, and general international law has not yet developed
any principles to determine any hierarchy of lawful jurisdictional claims. This chapter

discusses the principles of jurisdiction as they relate to international crimes. In some
instances the extent to which international law allows jurisdiction over international

crimes is broader than the jurisdiction which it offers over other crimes. Therefore this
chapter must be read with the caveat that it is not a general discussion of the law of

jurisdiction, but an explanation of jurisdiction over international crimes, a topic which
is not coterminous with the general international law of jurisdiction, although it forms

part of it.

3.2 The forms of jurisdiction

There are three ways in which jurisdiction may be asserted; legislative, adjudicative
and executive. The extraterritorial assertion of legislative jurisdiction is less contro-
versial than that of adjudicative jurisdiction, and claims of extraterritorial executive

jurisdiction almost inevitably infringe the sovereignty of the territorial State.

3.2.1 Legislative jurisdiction

This is the right of a State to pass laws that have a bearing on conduct. Some States
take the view domestically that they are entitled to pass legislation covering matters

which take place throughout the globe: hence the aphorism that the UK Parliament
could pass a statute making it a crime for a French person to smoke on the streets of

Paris. However, enforcement of such a statute would be difficult from a practical
point of view, as well as problematic in international law owing to the principle of
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non-intervention. States are entitled to protest assertions of legislative jurisdiction

which are unwarranted under international law, and there is an increasing trend
towards them doing so. However, other States do not always consider their rights to

be heavily affected by those claims until a specific case arises in which they are relied on.

3.2.2 Adjudicative jurisdiction

This is the extent to which domestic courts are able to pass judgment on matters

brought before them. At this point other States may, rightly or wrongly, be more
assertive in expressing their concerns about the exercise of jurisdiction. By passing

judgment over offences abroad it is possible that courts, hence States, are intervening
in the domestic jurisdiction of the State in which the offences occurred. In criminal

cases, ‘jurisdiction to prescribe and jurisdiction to adjudicate in criminal matters are
generally congruent in scope’.1

3.2.3 Executive jurisdiction

Executive (or enforcement) jurisdiction is the most intrusive of jurisdictional claims.

Executive jurisdiction is the right to effect legal process coercively, such as to arrest
someone, or undertake searches and seizures. In the vast majority of cases, this is done
by domestic law enforcement agencies such as the police. The Lotus case,2 which is

generally accepted to reflect current international law on executive jurisdiction accu-
rately, stated that:

The first and foremost restriction imposed by international law upon a State is that – failing the

existence of a permissive rule to the contrary – it may not exercise its power in any form in the

territory of another State. In this sense jurisdiction is certainly territorial; it cannot be exercised

by a State outside its territory . . .3

In the Eichmann case, it was accepted by Israel that, irrespective of the moral rectitude
of its action in bringing Adolf Eichmann out of hiding in Argentina to Israel for trial,

doing so without the consent of Argentina violated its sovereignty.4 Care must be
taken, however, to distinguish the exercise of executive jurisdiction over a person and

the later exercise of adjudicative jurisdiction over them. That an arrest is illegal does
not necessarily mean that a court cannot proceed against a person brought before

them unlawfully. The maxim is often expressed asmale captus bene detentus (roughly,
bad capture, good detention). The ICTY has come close to adopting this approach, by

claiming that, in relation to its own jurisdiction:

1 Claus Kreß, ‘Universal Jurisdiction Over International Crimes and the Institut de Droit International ’ (2006) 4 JICJ 561
at 564.

2 SS Lotus (France v. Turkey) (1927) PCIJ Rep., Ser. A, No. 10. 3 Ibid., at 18.
4 Attorney-General of Israel v.Eichmann 36 ILR 5 paras 40–50 (District Court). For comment see, e.g., Helen Silving, ‘In re
Eichmann: A Dilemma of Law and Morality’ (1961) 55 AJIL 307.
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Apart from such exceptional circumstances [egregious human rights violations, not abduction

simpliciter] however, the remedy of setting aside jurisdiction will . . . usually be disproportionate.

The correct balance must therefore be maintained between the fundamental rights of the

accused and the essential interests of the international community in the prosecution of persons

charged with serious violations of international humanitarian law.5

As the quote shows though, the ICTY left itself some elbowroom in extreme cases to

refuse jurisdiction. Some national courts have adopted the position that abduction or
human rights violations may vitiate jurisdiction,6 but, in spite of a trend towards such

a position, it is not clear that there is an established principle of international law
requiring them to do so.7

3.3 Conceptual matters

3.3.1 The question of proof

It is often said that States are entitled to exercise jurisdiction unless there is a specific
rule of international law that prevents them from doing so. The basis for this belief is
the Lotus case’s pronouncement that ‘far from laying down a general prohibition to

the effect that States may not extend the application of their laws, and the jurisdiction
of their courts to persons, property and acts outside their territory, [international law]

leaves them in this respect a wide measure of discretion which is only limited in certain
cases by prohibitive rules’.8 However, even if that was the position in 1927 (which is

doubtful), it does not reflect State practice since, which is to assert a positive ground
for the exercise of jurisdiction, rather than to rely on the absence of a prohibition.9

When the separate opinions in theYerodia case came to deal with the ‘Lotus presump-
tion’ they could not agree on its continued relevance.10

3.3.2 Treaties and jurisdiction

It is important to note that States are entitled to pass jurisdiction to one another. The
treaty-based transnational crimes are usually examples of where States have agreed

between themselves that they may exercise jurisdiction on each other’s behalf.11

5 Nikolić ICTY A. Ch. 5.6.2003 para. 30.
6 See, e.g. R v. Horseferry Road Magistrates ex parte Bennett [1993] 2 All ER 318 (UK). State v. Ebrahim (1992) 1 South
African Criminal Law Reports 307.

7 See, for example, Bundesverfassungsgericht, (1986) Neue Juristische Wochenschrift 3021, denying the existing of an
‘established principle of international law’; the arguments to the contrary are in Stefan Wilske, Die völkerrechtswidirge
Entführung und ihre Rechtsfolgen (Berlin, 2000) at 338–40.

8 SS Lotus, at 19.
9 See Michael Akehurst, ‘Jurisdiction in International Law’ (1972–1973) 46 BYBIL 145, 167; Vaughan Lowe,
‘Jurisdiction’ in Malcolm Evans (ed.), International Law (Oxford, 2003) 329, at 335–6.

10 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium) ICJ General List 121,
14.2.2002 (hereinafter ‘Yerodia’); see Separate Opinion of President Guillaume, paras. 13–14; Joint Separate Opinion of
Judges Higgins, Koojimans and Buergenthal, paras. 49–51; Dissenting Opinion of Judge ad hoc van den Wyngaert,
paras. 48–51.

11 See section 14.1.2.
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An example of this is Article 5(1)(2) of the 1979 New York Convention Against the

Taking of Hostages.12 Such treaties include obligations on (or permissions to) State
parties to criminalize certain conduct on quite broad jurisdictional bases, and either

to extradite or prosecute suspects. These treaties are often seen, albeit somewhat
inaccurately, as creating universal jurisdiction. The jurisdiction conferred, strictly
speaking, is only a matter of concessions between the parties, who agree that other

States may exercise their jurisdiction on their behalf. There is nothing unlawful about
this. States are entitled to pass jurisdiction to one another. However, if a State were

to assert a right to prosecute someone on the basis of a treaty which is not referable
to a concession of one of the accepted forms of jurisdiction by a State party to the

convention, it would violate international law,13 unless the convention can be
regarded as reflective of custom. Such claims of customary status are easier to make

than prove. In the following sections, this chapter will concentrate on the jurisdiction
States have pursuant to customary international law.

3.4 The ‘traditional’ heads of jurisdiction

3.4.1 The territoriality principle

The territoriality principle is the least controversial basis of jurisdiction. Under this

principle, States have the right to exercise jurisdiction over all events on their territory.
This includes ships and aeroplanes which are registered in those countries. A State has

jurisdiction over a crime when the crime originates abroad or is completed elsewhere,
so long as at least one of the elements of the offence occurs in its territory. If it is the

former, it is said to be ‘objective’ territorial jurisdiction, if it is the latter, then it is
‘subjective’ territoriality. An example is Article 14 of the Armenian Criminal Code,

which provides that:

[A] crime is considered committed in the territory of the Republic of Armenia when:

1. it started, continued or finished in the territory of the Republic of Armenia;

2. it was committed in complicity with the persons who committed crimes in other countries.14

An example of objective and subjective territoriality in international criminal law

would be where a rocket is fired from one State at a civilian object in another. The
State in which the rocket was fired would have jurisdiction over the event on the basis

of subjective territoriality, whilst the State in which the rocket landed would have
jurisdiction over it on the basis of objective territoriality.

The problem for international criminal law with the territoriality principle is not its
existence, but the reluctance of many States to prosecute offences which occur on their

12 1316 UNTS 205. 13 See, Lowe, ‘Jurisdiction’, 343–4.
14 Available at http://www.nottingham.ac.uk/shared/shared_hrlcicju/Armenia/Criminal_Code_English_.doc
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territories, or, conversely, the extent to which fair trial guarantees are offered where

such prosecutions occur. Examples of trials for international crimes based on terri-
toriality include the Rwandan gacaca trials,15 and the trials ongoing in the Bosnian

War Crimes Chamber. These latter examples include cases originally investigated by
the ICTY, but referred by it to the War Crimes Chamber.16

3.4.2 The nationality principle

The second generally accepted principle of jurisdiction is nationality (sometimes
known as ‘active nationality’).17 States are entitled under international law to legislate

with respect to the conduct of their nationals abroad. Many States adopt this head of
jurisdiction quite broadly. Article 12(2) of the Bosnia/Herzegovina Criminal Code, for

example, states that ‘[t]he criminal legislation of Bosnia and Herzegovina shall be
applied to a citizen of Bosnia and Herzegovina who, outside the territory of Bosnia

and Herzegovina, perpetrates a criminal offence . . .’
Nationality is an important basis of jurisdiction in international criminal law, in

particular in relation to armed forces stationed overseas who, in the legislation of
most States, ‘carry the flag’ abroad with them.18 The principle, nonetheless, applies
beyond the armed forces, and also covers civilians. An example of this is section 9 of

the UK’s Offences Against the Person Act 1861, which, as an exception to the usual
preference of common law countries for territoriality jurisdiction, also asserts juris-

diction over murders committed by British nationals irrespective of the place of
commission.

Nationality jurisdiction relies on the link between a national and the State to which
he or she owes allegiance. For the most part the question of who is a national is

relatively uncontroversial and dealt with by the legislation of the State granting
nationality. Equally, the extent to which other States are required to accept that
nationality (and thus any jurisdiction based on it) is probably governed by the test

enunciated in theNottebohm case.19 This is that the person asserting nationality (or, as
in the case of jurisdiction, having nationality asserted against them) must have a

‘genuine connection’ with the State of which he or she is an alleged national. For
nationality jurisdiction, it is often required that the person over whom that jurisdiction

is being asserted was a national at the time of the offence rather than after. Otherwise,
it has been claimed, a violation of the nullum crimen sine lege principle could occur.20

Nevertheless, some States provide for jurisdiction in the situation where suspects later

15 See Erin Daly, ‘Between Punitive and Reconstructive Justice: The Gacaca Courts in Rwanda’ (2001–2002) 34New York
University Journal of International Law and Politics 355.

16 Stanković ICTY T. Ch. 17.5.2005; Rašević and Todović ICTY T. Ch. 8.7.2005.
17 For some of the benefits of nationality jurisdiction, see Paul Arnell, ‘The Case for Nationality Based Jurisdiction’ (2001)

50 ICLQ 955.
18 This is important as often, under Status of Forces agreements, territorial States agree to waive their jurisdiction over

foreign forces in their territory.
19 Liechtenstein v. Guatemala (1955) ICJ Reports 4.
20 See Roger O’Keefe, ‘Universal Jurisdiction: Clarifying the Basic Concept’ (2004) 2 JICJ 735, 742–3.
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acquire their nationality.21 Those States tend to view such an exercise of the jurisdic-

tion as being a vicarious use of the authority of the locus delicti.22 As a result, the
lawfulness of any such use depends on whether the conduct for which the suspect is

prosecuted was criminal in the locus delicti (or in international law) at the time of its
commission,23 or if that State makes its opposition to the ‘borrowing’ of its jurisdic-
tion known.24

A number of States assert jurisdiction over the activities of their permanent resi-
dents even when they are abroad. This is an expanded form of nationality jurisdiction,

but one which is acceptable under international law, as those who have chosen to
reside permanently in a State are clearly analogous to its nationals. A similar con-

sideration applies to non-nationals who serve a State’s armed forces.
Perhaps the most famous example of nationality jurisdiction was the US prosecu-

tion of Lieutenant William Calley for his role in the My Lai massacre in Vietnam.25

This case also provides an example of one of the criticisms often laid at the door of
nationality jurisdiction, that prosecutions by States of their own nationals for war

crimes may tend to be overly lenient.26

3.4.3 The passive personality principle

Passive personality jurisdiction is jurisdiction exercised by a State over crimes com-
mitted against its nationals whilst they are abroad. In most instances the assertion of

such jurisdiction is controversial. All of the judges that expressed an opinion on the
matter in the Lotus case took the view that customary international law does not

accept such a principle.27 There has been an increase in the use of passive personality
jurisdiction, particularly by the US, in relation to terrorist offences.28 However,

considerable disagreement remains surrounding the lawfulness of its application.29

There are fears that passive personality jurisdiction favours powerful States at the
expense of weaker States. Concerns have also been raised that passive personality

jurisdiction could lead to people being subjected simultaneously to the laws of many
different States, which would include prohibitions of which they were understandably

unaware.30

21 See e.g. Swedish Penal Code ch. 2 s. 2.
22 This is justified on the basis that many States adopting such a position refuse to extradite their nationals.
23 If it was not, then a violation of the nullum crimen principle would result.
24 As we will see, however, in relation to international crimes, States can exercise their own jurisdiction over international

crimes wherever they occur anyway.
25 US v. Calley (1969) 41 CMR 96; (1973) 46 CMR 1131; (1973) 48 CMR 19.
26 See Timothy L.H. McCormack, ‘Their Atrocities and OurMisdemeanours: The Reticence of States to Try Their ‘‘Own

Nationals’’ for International Crimes’ in Philippe Sands and Mark Lattimer (eds.), Justice for Crimes Against Humanity
(Oxford, 2003) 107.

27 See, e.g. David J. Harris, Cases and Materials on International Law (6th edn, London, 2005) 281; the judgment itself,
however, does not contain a ruling on the matter.

28 One example is US v. Yunis (1991) 30 ILM 403. 29 See Lowe, ‘Jurisdiction’, 346.
30 James L. Brierly, ‘The ‘‘Lotus’ Case’’ (1928) 44 Law Quarterly Review 154, 161.
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The latter problem only arises where the law differs between States. The problem

ought not to apply to international criminal law, as its prohibitions apply across
States rather than reflecting national oddities. One of the few areas in which passive

personality jurisdiction has traditionally been accepted is in relation to war crimes.31

Thus States have the right to prosecute war crimes committed against their
nationals. One of many examples is the Washio Awochi trial,32 in which a Japanese

national was prosecuted by a Netherlands Court Martial for forcing Dutch women
into prostitution in a club in Batavia. International law goes beyond this, however,

to permit prosecution of offences committed against the nationals of co-belligerent
States. For example, in the Velpke Baby Home case the UK prosecuted German

nationals for neglect and mistreatment of Polish children which took place in
Germany.33

Where passive personality jurisdiction is asserted over international crimes the
same questions arise in relation to determining nationality as for nationality juris-
diction. The same test, that of a genuine link, applies here. The relevant time for

determining nationality is generally considered to be the time of the offence.
Consequently, the fact that a person later gains the nationality of a State that wishes

to prosecute offences against him or her does not grant that State passive personality
jurisdiction. Israel sought to assert passive personality jurisdiction in the Eichmann

case on behalf of Eichmann’s Jewish victims. Although Israel’s right to try
Eichmann on the basis of the universality principle was generally accepted, the

same cannot be said for the claim that it had the right to use passive personality
jurisdiction in relation to victims who were not Israeli nationals at the time of

Eichmann’s offences.34

3.4.4 The protective principle

A State is entitled to assert protective jurisdiction over extraterritorial activities that

threaten State security, such as the selling of a State’s secrets, spying or the counter-
feiting of its currency or official seal. Although the principle could be used to justify

the assertion of jurisdiction over aggression, and was asserted by Israel as one of the
bases of jurisdiction over Adolf Eichmann,35 practically all its imaginable uses in

relation to international criminal law overlap with territorial, nationality or passive
personality jurisdiction. The assertion of the protective principle in Eichmann was

criticized on the basis that, irrespective of its right to prosecute him, the State of Israel
did not exist during the Holocaust.36

31 E.g. Rohrig, Brunner and Heinze (1950) 17 ILR 393. 32 XII LRTWC 122.
33 George Brand,Trial of Heinrich Gerike (London, 1950). Lauterpacht (‘Foreword’, ibid, at xv) went further, to assert that

the trial was based on universality, but see George Brand, ‘Introduction’, ibid. at xxix.
34 James E. S. Fawcett, ‘The Eichmann Case’ (1962) 38 BYBIL 181, 190–2.
35 Attorney-General of Israel v. Eichmann 36 ILR 18, 54–57, 304.
36 David Lasok, ‘The Eichmann Trial’ (1962) 11 ICLQ 355, 364.

Jurisdiction 43

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006
https://www.cambridge.org/core


3.5 Universal jurisdiction

3.5.1 Introduction

Universal jurisdiction is probably the most controversial principle of jurisdiction in
international criminal law. It is certainly the most talked-about.37 The term ‘universal

jurisdiction’ refers to jurisdiction established over a crime without reference to the
place of perpetration, the nationality of the suspect or the victim or any other

recognized linking point between the crime and the prosecuting State. It is a principle
of jurisdiction limited to specific crimes. There are those that deny that universal

jurisdiction exists at all.38 However, the view more consistent with current practice is
that other than piracy, which is subject to universal jurisdiction owing to it occurring,

by definition, on the high seas,39 States are entitled, but not obliged,40 to assert
universal jurisdiction over war crimes, crimes against humanity, genocide and tor-
ture.41 There are no examples of universal jurisdiction prosecutions for aggression.

Jurisdiction tends to inhere in States for the purpose of protecting their own
interests. The purpose of universal jurisdiction, on the other hand, is linked to the

idea that international crimes affect the international legal order as a whole.42 Owing
to the recognition that such offences affect all States and peoples, international law

grants all States the right to prosecute international crimes. The precise conditions
under which a State may do so, however, are controversial, andmatters are not helped

by a tendency to roll together the issues of whether universal jurisdiction exists and
whether or not there is a duty to exercise such jurisdiction. This is compounded by a
conflation of two questions: if States may exercise universal jurisdiction and whether

they ought to do so. The discussion below relates to whether States are entitled to
assert universal jurisdiction as there is no real evidence that, outside of treaty obliga-

tions, States are obliged to do so.

3.5.2 Approaches to universal jurisdiction

Universal jurisdiction has often, at least since the ICJ’s decision in the Yerodia case43

if not before, been separated into two questionable sub-categories. These are what

37 For a useful overview of the voluminous literature on the subject at the turn of the millennium, see A. Hays Butler, ‘The
Doctrine of Universal Jurisdiction: A Review of the Literature’ (2000) 11 CLF 353.

38 See, e.g. Alfred Rubin, ‘Actio Popularis, Jus Cogens and Offences Erga Omnes’ (2001) 35New England Law Review 265;
Marc Henzelin, Le Principe de l’Universalité en Droit Pénal Interntionale (Brussels, 2000).

39 Some question whether piracy is an appropriate analogy for modern assertions of universal jurisdiction: see Eugene
Kontorovich, ‘The Piracy Analogy: Modern Universal Jurisdiction’s Hollow Foundation’ (2004) 45 Harvard
International Law Journal 183. Even if this is the case, it does not, however, undermine State practice in the area.

40 Outside of treaty-based obligations.
41 See Institut de Droit International, Seventeenth Commission, Universal Jurisdiction Over Genocide, Crimes Against

Humanity and War Crimes, Krakow, 2005, 2. See Kreß, ‘Universal Jurisdiction’. On torture see Furundžija, ICTY
T. Ch. II 10.12.1998, para. 156.

42 Rosalyn Higgins, Problems and Process: International Law and How We Use It (Oxford, 1994) 56–63.
43 Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium) ICJ General List 121,

14.2.2002.
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is often termed ‘absolute’ or ‘pure’ universal jurisdiction (also known as universal

jurisdiction in absentia) and ‘conditional’ universal jurisdiction, (sometimes known as
‘universal jurisdiction with presence’). Pure universal jurisdiction arises when a State

seeks to assert jurisdiction over an international crime (usually by investigating it
and/or requesting extradition of the suspect) even when the suspect is not present in
the territory of the investigating State. Conditional universal jurisdiction is universal

jurisdiction exercised when the suspect is already in the State asserting jurisdiction.
The distinction has gathered considerable acceptance in academic literature.44

Nonetheless, and although the matter is not entirely not beyond controversy, the
better view is that the distinction is non-existent at a conceptual level.45 Although a

number of States have limited their use of universal jurisdiction to where a person is
present on their territory, this can be explained on the basis that adopting pure

universal jurisdiction ‘may show a lack of international courtesy’.46 Where States
have adopted such a limit it appears that those States have done so as a matter of
practical prudence, or as the result of political pressure, rather than as a matter of law.

3.5.3 The rise of universal jurisdiction

The possibility of universal jurisdiction being exercised over war crimes was mooted

during the Second World War.47 A number of cases prosecuted after the Second
World War could be justified or explained on the basis of universal jurisdiction.48

The United NationsWar Crimes Commission49 took the view that ‘the right to punish
war crimes . . . is possessed by any independent State whatsoever’.50 Equally those

cases could be justified on the basis of the expanded passive personality jurisdiction
which international law accepts for war crimes.

In 1949 the Geneva Conventions provided a treaty-based analogue to universal
jurisdiction in relation to their grave breaches provisions. Article 49 of Geneva
Convention I (to which the other three conventions have similar provisions) reads:

Each High Contracting Party shall be under the obligation to search for persons alleged to have

committed, or to have ordered to be committed, such grave breaches and shall bring such

persons, regardless of their nationality, before its own courts [or hand them over to another

High Contracting Party].51

44 See, e.g. Antonio Cassese, ‘Is the Bell Tolling for Universality? A Plea for a Sensible Notion of Universal Jurisdiction’
(2003) 1 JICJ 589, 592–3; Georges Abi-Saab, ‘The Proper Role of Universal Jurisdiction’ (2003) 1 JICJ 596, 601.

45 O’Keefe, ‘Universal Jurisdiction: Clarifying the Basic Concept’, is a particularly powerful argument to this effect; See
also Thomas Weigend, ‘Grund und Grenzen universalter Gerichtsbarkeit’, in Jörg Arnold et al. (eds.), Festschrift für
Albin Eser (Munich, 2005) 955.

46 Yerodia, Separate Opinion of Judge ad hoc van den Wyngaert, para. 3.
47 Willard Cowles, ‘Universality of Jurisdiction Over War Crimes’ (1945) 33 California Law Review 177.
48 E.g. Tesch and Others (the Zyklon B Case) I LRTWC 93.
49 Which, for clarity’s sake, it should be noted was an inter-Allied body, rather than the (practically) universal international

organization.
50 XV LRTWC 26 (Commentary).
51 See Richard van Elst, ‘Implementing Universal Jurisdiction Over Grave Breaches of the Geneva Conventions’ (2000) 13

LJIL 815.
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The grave breaches regime is often considered a paradigmatic case of universal jurisdic-

tion, and in practice is exceptionally similar to it. Still, it should be noted that the
Conventions speak of ‘grave breaches’ of their own provisions. Given that (other than

common Article 3) the Conventions only apply to conflicts between High Contracting
Parties,52 by their own terms the grave breaches provisions only have inter partes effect
as a matter of treaty law.53 Still, the fact that every State in the world has ratified the

Conventions makes this a distinction of form rather than substance.
Probably the most famous exercise of universal jurisdiction was the Israeli prosecu-

tion of Adolf Eichmann. Eichmann was abducted from Argentina in 1960 by the
Israeli Security Service, Mossad, and flown to Jerusalem to be tried.54 The District

Court, in affirming Israel’s right to prosecute him, stated that:

The abhorrent crimes defined under this Law are not crimes under Israeli law alone. These

crimes, which struck at the whole of mankind and shocked the conscience of nations, are grave

offences against the law of nations itself (delicta juris gentium). Therefore, so far from inter-

national law negating or limiting the jurisdiction of countries with respect to such crimes,

international law is, in the absence of an international court, in need of the judicial and

legislative organs of every country to give effect to its criminal interdictions and to bring the

criminals to trial. The jurisdiction to try crimes under international law is universal.55

It might be noted that in spite of its comments about an international criminal court
which, in the light of the principle of complementarity, now seem anachronistic, the

District Court’s opinion is a strong affirmation of a right (and perhaps even a duty) to
establish universal jurisdiction over international crimes. Israel did rely on other bases

of jurisdiction, but its primary jurisdictional claim was universality, as the Supreme
Court explained:

‘if in our judgment we have concentrated on the international and universal character of the

crimes . . . one of the reasons for our so doing is that some of them were directed against non-

Jewish groups.’56

After Eichmann, there was little evidence of any political will to engage in universal
jurisdiction prosecutions until 1985, when Israel requested the extradition of John

Demjanjuk from the US. Demjanjuk was suspected of being a notorious camp guard
in Treblinka known as ‘Ivan the Terrible’. The US agreed to extradite Demjanjuk,57

who stood trial in Israel, but was acquitted on the basis that although he was a guard
at Sobibor and Trawniki camps, he was not ‘Ivan the Terrible’.58

52 Ibid., Common Article 2. 53 Their prohibitions, however, clearly reflect customary law.
54 Israel originally claimed that the ‘rendition’ (in modern terminology) was undertaken by public-spirited private Israeli

citizens, but its assertion was not widely believed. See also section 3.2.3.
55 (1968) 36 ILR 5 at para. 12 (DC). 56 (1968) 36 ILR 277 at para. 12 (SC).
57 Demjanjuk v. Petrovsky 776 F. 2d 571 (USCA 6th Cir. 1985); cert. den. 475 US 1016 (1986), 628 F. Supp. 1370; 784 F. 2d

1254 (1986).
58 See JonathanM.Weinig, ‘Enforcing the Lessons of History: Israel Judges the Holocaust’ in Timothy L.H.McCormack

and Gerry J. Simpson (eds.), The Law of War Crimes: National and International Approaches (The Hague, 1997) 103, at
115–18.
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The next possible examples of assertions of universal jurisdiction were Acts such as

the UK’s War Crimes Act 1991,59 and Australia’s War Crimes Amendment Act
1988,60 both of which dealt with offences committed in the Second World War by

those acting on behalf of the Axis but who later became residents of those countries.
As jurisdiction crystallizes at the time of the offence, these Acts and the (limited)
prosecutions under them, are best seen as based on universal jurisdiction.61 This is

because later residence per se is not a head of jurisdiction, and the basis of jurisdiction
is not territoriality or nationality.62

The conflicts in Yugoslavia and Rwanda (which notably gave rise to the ICTY and
ICTR) led to a number of prosecutions of people who had come to countries such as

Germany and Switzerland as refugees.63 A number of prosecutions were undertaken
in Belgium, pursuant to its Law of 16 June 1993 Relating to the Repression of Grave

Breaches of the Geneva Conventions of 12 August 1949 and their Protocols I and II of
8 June 1977,64 which criminalized certain violations of those treaties without regard to
the place of their commission.65

By 1999 it appeared that universal jurisdiction was developing considerable
momentum. The Pinochet litigation throughout Europe,66 for example, was

thought by careful commentators to represent ‘the globalization of human rights
law through the affirmation that the consequences of, and jurisdiction over, gross

violations are not limited to the State in which they (mostly) occur, or of that of
the nationality of the majority of the victims’.67 In the same year Belgium revised

its 1993 legislation on grave breaches to add to it jurisdiction over genocide
and crimes against humanity ‘irrespective of where such breaches have been

committed’.68 The presence of the suspect in Belgium was not required for the
initiation of proceedings, which could be brought by private parties. The 1999
law also declared that immunities were inapplicable in proceedings relating to

the Act.69

59 War Crimes Act 1991, s. 1(a). On the Act see Christopher Greenwood, ‘The War Crimes Act 1991’ in Hazel Fox and
Michael A. Meyer (eds.), Armed Conflict and the New Law: Effecting Compliance (London, 1993) 215.

60 War Crimes Amendment Act 1988, s. 5, See generally Gillian Triggs, ‘Australia’sWar Crimes Trials: AMoral Necessity
or Legal Minefield?’ (1987) 16 Melbourne University Law Review 382.

61 See ch. 4.
62 It would be possible to argue that jurisdiction could be co-belligerent (or passive personal jurisdiction), but the Acts do

not limit themselves to victims who were nationals of the Allied powers.
63 Andreas Ziegler, ‘International Decisions: In re G’ (1998) 82 AJIL 78; Luc Reydams, Universal Jurisdiction:

International and Municipal Legal Perspectives (Oxford, 2003) 196–200.
64 Moniteur Belge, 5 August 1993.
65 See Reydams, Universal Jurisdiction: International and Municipal, 109–16.
66 See the comments on the various cases in (1999) 93 AJIL 690–711.
67 Christine Chinkin, ‘R v. Bow Street Stipendiary Magistrate, ex parte Pinochet (no 3) [1999] 2 WLR 827’ (1999) 93AJIL

703 at 711. The precise bases of jurisdiction were made more complex by the fact that jurisdiction under general
international law was supplemented in a number of States with arguments based on the Torture Convention.

68 (1999) ILM 921, Art. 7. For an overview see Damien Vandermeersch ‘Prosecuting International Crimes in Belgium’
(2005) 3 JICJ 400.

69 (1999) ILM 921, Art. 5(3).

Jurisdiction 47

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006
https://www.cambridge.org/core


3.5.4 The decline of universal jurisdiction?

Although the 1993 statute gave rise to a number of proceedings relating to Rwanda,
which did not upset theRwandan government,70 the Belgian law proved to be politically

controversial. Proceedings were brought though never completed against, amongst
others, Ariel Sharon, Yassir Arafat, Fidel Castro and Hashemi Rafsanjani.71 These
proceedings all led to political embarrassment for Belgium. The case against Abduldaye

Yerodia Ndombasi led to a challenge to the Belgian law in the International Court
of Justice.

The Yerodia case

Yerodia, then ForeignMinister of the Democratic Republic of Congo, was the subject

of an international arrest warrant issued by Damien Vandermeersch, a Belgian
investigating judge on 11 April 2000. Six months later the DRC brought a suit against

Belgium in the ICJ, alleging that Belgium had acted unlawfully by asserting universal
jurisdiction over Yerodia and ignoring his immunity as a Foreign Minister.72 Late in

the proceedings the DRC dropped the claim relating to universal jurisdiction, and
concentrated on the issue of immunities, on which the ICJ eventually found in its
favour.73

Owing to the DRC’s litigation strategy, the majority decided that the ICJ did not
need to determine the lawfulness of Belgium’s assertion of universal jurisdiction. The

majority was criticized for this by a number of the judges, including the President of
the Court, Gilbert Guillaume,74 Judges Higgins, Koojimans and Buergenthal,75 and

the Belgian ad hoc judge, Christine van den Wyngaert.76 Their critiques are telling,
logically the question of jurisdiction precedes that of immunity (as there must be

immunity from something).77 Also, the arguments about immunity may have been
affected by the arguments about universal jurisdiction (in particular those relating to
jus cogens).

Unlike themajority decision, a number of the separate and dissenting opinions dealt
with universal jurisdiction in detail. They revealed a deeply divided court. Four judges

(President Guillaume, Judges Ranjeva, Rezek and Judge ad hoc Bula-Bula) were
opposed to the assertion of jurisdiction, whereas six judges (Judge Koroma, Judges

Higgins, Buergenthal and Koojimans in their joint opinion, Judge al-Khasawneh
and Judge ad hoc van den Wyngaert) supported it (Judge al-Khasawneh at least

implicitly took that view).78 Although many saw this case as a blow to universal

70 See Luc Reydams, ‘Belgium’s First Application of Universal Jurisdiction: The Butare Four Case’ (2003) 1 JICJ 428.
71 See Steven R. Ratner, ‘Belgium’s War Crimes Statute: A Postmortem’ (2003) 97 AJIL 888, 890.
72 Yerodia. See Neil Boister, ‘The ICJ in the Belgian Arrest Warrant Case: Arresting the Development of International

Criminal Law’ (2002) 7 Journal of Conflict and Security Law 293; O’Keefe, ‘Universal Jurisdiction: Clarifying the Basic
Concept’.

73 See ch. 20. 74 Yerodia, Separate Opinion of the President, para. 1.
75 Ibid., Joint Separate Opinion of Judges Higgins, Koojimans and Buergenthal, paras. 3–5.
76 Ibid., dissenting Opinion of Judge ad hoc van den Wyngaert, para. 41. 77 Yerodia, para. 46.
78 Judge Oda also seemed sympathetic: ibid., Dissenting Opinion of Judge Oda, para. 12.
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jurisdiction, it must be noted that the majority of judges who expressed a view on the

matter upheld the universality principle and only one of the judges questioned the
use of universal jurisdiction where the person is found in the territory of the State

asserting jurisdiction. Three of the four judges who criticized universal jurisdiction
appear only to be referring to such jurisdiction being asserted in absentia.79 Only
President Guillaume appeared hostile to any sort of universal jurisdiction outside of

treaty regimes.80

Limiting universality

Belgium’s political problems with its law did not end with the Yerodia case. Following
attempts to indict ex-President George H.W. Bush, Vice-President Dick Cheney and

Colin Powell for war crimes alleged to have been committed by them in the Gulf
War 1991, Belgium came under heavy pressure from the United States to alter its

legislation.81 In response, Belgium altered its legislation twice in 2003 to limit its
jurisdiction and reintroduce immunities.82 Some saw the Belgian action as signalling
the demise of broad notions of universality.83 The Belgian law is no longer as wide,

but it retains some universal jurisdiction elements. For example, jurisdiction may
be exercised if a perpetrator later becomes a Belgian resident.84 It is also clear that

the Belgian position is not that universal jurisdiction in absentia is unlawful. Its
stated reason for repealing the Act was that it had been abused. After 2003, Belgium

sought the extradition of Hissene Habré, the ex-dictator of Chad, pursuant to a
complaint made before the Act was amended, on the basis of absolute universality.

This implies that its view is that universal jurisdiction remains available in inter-
national law, although in the particular case it was decided that Habré was to stand

trial in Senegal.
The other State whose use of universal jurisdiction appeared to have been reined in

somewhat is Spain. Spain was the first State to ask the UK to extradite General

Pinochet.85 It has, since 1999, also indicted (and in one instance convicted) a number
of ex-members of military juntas from Latin America. Although the Pinochet case

failed to lead to an extradition owing to the UKHome Secretary’s determination that
the defendant’s ill-health prevented it, Spain has used universal jurisdiction success-

fully in other cases. It has obtained the extradition of Ricardo Cavallo, accused of
torture in Argentina, and convicted Adolfo Scilingo for crimes against humanity for

79 Alain Winants, ‘The Yerodia Ruling of the International Court of Justice and the 1993/1999 Belgian Law on Universal
Jurisdiction’ (2003) 16 LJIL 491 at 500.

80 Yerodia, Separate Opinion of President Guillaume, para 16.
81 Ratner, ‘A Postmortem’.
82 See ibid. and see Luc Reydams, ‘Belgium Reneges on Universality: The 5 August 2003 Act on Grave Breaches of

International Humanitarian Law’ (2003) 1 JICJ 679.
83 Antonio Cassese, ‘Is the Bell Tolling for Universality: A Plea for a Sensible Notion of Universal Jurisdiction’ (2003)

1 JICJ 589.
84 Criminal Procedure Code, Article 6.18bis.
85 Although it ought to be noted that some, but not all, of the victims of the conduct for which Spain sought to extradite

Pinochet were Spanish.
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his role in torture and killings in Argentina after he went to Spain to testify about his

actions in another case.86

A number of cases since 2000 did, however, place a fairly restrictive interpretation

on universal jurisdiction, requiring that Spanish universal jurisdiction be ‘subsidiary’
to the jurisdiction of the territorial State, with Spain only having jurisdiction if there
is no effort to prosecute by that State. This may be a sensible practical limit, but is

not required by international law.87 The Spanish cases also appeared to require the
presence of the suspect in Spain, although presence pursuant to extradition, as in

the Cavallo case, seemed sufficient.88 A firm reaffirmation of universal jurisdiction,
without any of the limitations suggested in the previous cases, came from the Spanish

Constitutional Tribunal in the Guatemala Genocide case, which expressly repudiated
the earlier, more limited, jurisprudence.89

Other practice

Having becoming parties to the Statute of the International Criminal Court, a number
of countries have introduced international crimes into their domestic law and, when

doing so, have also adopted universal jurisdiction over them. Some States, such as
NewZealand, have not included any residence or other requirement in their legislation

and have thus adopted absolute universality.90 Germany has adopted similar legisla-
tion, although a prosecutor is entitled to dismiss the case if there is no linking point to

Germany or it is being investigated by a more closely related State or an international
criminal court.91 The UK and Canada have both included jurisdiction over offences

committed by non-nationals who later become linked to them in specified ways. It
suffices for Canada’s War Crimes and Crimes Against Humanity Act that the person

is later present in Canada (s. 8). For prosecution in the UK, the relevant legislation
requires the person later to become a resident of the UK.92 Nonetheless, given that the
UK does not extradite to States on bases of jurisdiction it considers to be in excess of

international law, by providing (in s. 72) for extradition to States who have broader
extra-territorial jurisdiction than it takes over international crimes itself, the UK

accepts that international law allows States to adopt universal jurisdiction over war
crimes, genocide and crimes against humanity. Owing to the fact that the ICC Statute

does not require States to take universal jurisdiction (or even mention it), this accep-
tance must be based on the position in customary international law.

86 See Christian Tomuschat, ‘Issues of Universal Jurisdiction in the Scilingo Case’ (2005) 3 JICJ 1074; Alicia Gil Gil,
‘The Flaws of the Scilingo Judgment’ (2005) 3 JICJ 1082; Guilia Pinzanuti, ‘An Instance of Reasonable Universality’
(2005) 3 JICJ 1092.

87 Guatemalan Generals Case, Tribunal Supremo, Sala de lo Penal, Sentencia 327/2003. See Hervé Ascensio, ‘Are Spanish
Courts Backing Down on Universality? The Supreme Tribunal’s Decision in Guatemalan Generals’ (2003) 1 JICJ 690,
695–7. For an argument that this may have entered into international law, see Kreß, ‘Universal Jurisdiction’ 19–20.

88 Cassese, ‘Is the Bell Tolling for Universality’ 590.
89 Naomi Roht-Arriaza, ‘Guatemala Genocide Case’ (2006) 100 AJIL 207.
90 International Crimes and International Criminal Court Act 2000, ss. 8, 9, 10, 11.
91 Code of Crimes Against International Law, s. 1; Criminal Code, s. 153f.
92 International Criminal Court Act 2001, s. 68(1).
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Turning to the views of the international (and internationalized) criminal tribunals,

both the ICTY and ICTR have asserted that States may exercise universal jurisdic-
tion,93 as has the Special Court for Sierra Leone.94 Against this background, reports of

the death of universal jurisdiction are greatly exaggerated, even if the status of such
jurisdiction being asserted in absentia remains controversial.

3.5.5 Universal jurisdiction’s practical problems

One of the major problems with undertaking prosecutions on the basis of universal
jurisdiction is that the existence of jurisdiction per se does not give rise to any

obligations on behalf of the territorial or nationality State to assist in any investiga-
tion, provide evidence or extradite suspects.95 Thematter of cooperation falls to treaty

obligations or comity.96 It is perhaps unsurprising that some of the most successful
prosecutions on the basis of universal jurisdiction, the Belgian prosecution of the

‘Butare four’, the Niyontenze case in Switzerland and the UK prosecutions of the
Afghan warlord, Faryadi Zardad and Nazi war criminal Anthony Sawoniuk

occurred with the concurrence, if not the support, of the territorial States. Those
States permitted investigations and on-site visits, as well as providing witnesses to
testify in the forum State. Although in some prosecutions under universal jurisdiction,

witnesses are found in the forum State among the refugee community,97 the avail-
ability of evidence, both human and physical, cannot be presumed. A number of cases

based on universal jurisdiction have failed to achieve the standard of proof for a
criminal conviction.98

Even where witnesses are available, problems of inter-cultural understanding can
arise. Translation difficulties, as well as difficulties of appraising the credibility of

witnesses testifying through interpretation and from different cultural backgrounds,
make the appraisal of witness evidence very difficult. In some cases (the Sawoniuk case
being an example), this problem is mitigated by on-site visits by the fact-finders, who

can thereby achieve a better understanding of the witnesses’ cultural and material
context.

There is also the possible problem of ‘forum shopping’, in which victims or NGOs
may seek to initiate prosecutions in multiple fora, to maximize the possibility of a

conviction. This can raise important issue of the rights of defendants, who could be
prosecuted (and have to defend themselves) repeatedly in relation to the same facts,

something which, if done in one State, would violate the ne bis in idem principle. The

93 Tadić ICTY A. Ch. 2.10.1995 para. 62; Ntuyuhaga ICTR T. Ch. I 18.3.1999 (in relation to genocide).
94 Kallon and Kamara, SCSL A. Ch. 13.3.2004 paras. 67–71.
95 See Bruce Broomhall, International Justice and the International Criminal Court: Between State Sovereignty and the Rule

of Law (Oxford, 2003) 119–23.
96 See ch. 4.
97 Dusko Tadić, who achieved notoriety as the first defendant before the ICTY, was originally proceeded against in

Germany, having been recognized by other refugees. The case was dropped after his transfer to the ICTY.
98 E.g. the Dusko Cvetković prosecution in Austria and In re Gabrez in Switzerland.
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absence of such a principle operating between States makes this a possibility, albeit

one which is not unique to universal jurisdiction nor one which has occurred in
practice.99

3.5.6 Policy-based/political criticisms of universal jurisdiction

There have been a number of arguments of policy brought against universal jurisdic-
tion, which are of varying persuasiveness. The first of these is that prosecutions on the

basis of universal jurisdiction may upset the balance struck between prosecution and
amnesty in an emerging democracy, where amnesties have been used.100 This critique

has more purchase when applied to processes such as South Africa’s than when
compared to General Pinochet’s self-granted immunity.101 On the other hand, inter-

national crimes are not simply the concern of one State alone. Crimes against human-
ity, genocide and war crimes all violate erga omnes obligations; therefore all States

have an interest in the response to such offences.102 From a purely legal point of view,
domestic amnesty legislation does not bind any other State, and the problem is, again,

not one unique to universal jurisdiction.
The practical ability of more powerful nations both to assert jurisdiction beyond

their borders, and the ability of such States to pressure other countries into leaving

their nationals alone has led to claims that universal jurisdiction can be selective in its
application. As President Guillaume argued in Yerodia, to support universal jurisdic-

tion would be to ‘encourage the arbitrary for the purposes of the powerful, purport-
edly acting for an ill-defined ‘‘international community’’ ’.103

This argument frequently takes on a neo-colonial twist, as in Judge Rezek’s opinion
in the same case: ‘[I]t is not without reason that the Parties before the court have

discussed the question of how certain European countries would react if a judge from
the Congo had indicted their officials for crimes supposedly committed on their orders
in Africa.’104 As this quote shows, however, this would apply in relation to territorial

jurisdiction in a similar manner to universal jurisdiction. Judge ad hoc Bula-Bula,
however, made the criticism directly on the basis that the exercise of universal

jurisdiction was a form of neo-colonial intervention by Belgium in its former
colony.105

99 See Albin Eser, ‘For Universal Jurisdiction: Against Fletcher’s Antagonism’ (2003–2004) 39 Tulsa Law Review 955,
957–8, 963–71.

100 Henry Kissinger, ‘The Pitfalls of Universal Jurisdiction’ (2001) 80 Foreign Affairs 86 at 90–1.
101 Kenneth Roth, ‘The Case For Universal Jurisdiction’ (2001) 80 Foreign Affairs 150 at 153.
102 Furundžija, para. 156; Legality of the Threat or Use of Nuclear Weapons Advisory Opinion (1996) ICJ Rep. para. 79;

Kupreškić et al. ICTY T. Ch. II 14.1.2000 para. 520 (although this last case goes a little far in asserting that all norms of
humanitarian law have this status).

103 Yerodia, Separate Opinion of President Guillaume, para. 15.
104 Ibid., Separate Opinion of Judge Rezek, para. 9 (translation in Reydams, Universal Jurisdiction: International and

Municipal, 229).
105 Yerodia, Separate Opinion of Judge Bula-Bula.
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There is no evidence that universal jurisdiction prosecutions are directed by States

for nefarious political reasons (or at least no more than on other heads of jurisdic-
tion).106 Also, the uses of universal jurisdiction to date have all centred on those who

have failed to have been prosecuted in their territorial or nationality States. Selective
enforcement, nonetheless, remains a problem in relation to international crimes,
whatever the principle of jurisdiction invoked. Some, if not all, of these problems

could be mitigated by the adoption of an international agreement on the exercise of
universal jurisdiction, although there are no official proposals for such a treaty at

present.

Further reading

Michael Akehurst, ‘Jurisdiction in International Law’ (1972–1973) 46 BYBIL
145.

Derek W. Bowett, ‘Jurisdiction: Changing Patterns of Authority Over Activities
and Resources’ (1982) 53 BYBIL 1.

Bruce Broomhall, International Justice and the International Criminal Court:
Between Sovereignty and the Rule of Law (Oxford, 2003) ch. 6.

Robert Cryer, Prosecuting International Crimes: Selectivity in the International
Criminal Law Regime (Cambridge, 2005) 75–101.

‘Harvard Draft Convention on Jurisdiction With Commentary’ (1935) 29 AJIL
Supplement 439.
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Jurisdiction Over Gross Human Rights Abuses’ (2001) 23 Human Rights
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Claus Kreß, ‘Universal Jurisdiction Over International Crimes and the Institut de
Droit International (2006) 4 JICJ 561.
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4

National Prosecutions of International Crimes

4.1 Introduction

International crimes are primarily intended to be prosecuted at the domestic level,

although the 1948 Genocide Convention foresaw a possible ‘international penal
tribunal as may have jurisdiction with respect to those Contracting Parties which

shall have accepted its jurisdiction’.1 This has been described as an ‘indirect enforce-
ment system’ whereby international criminal law is to be enforced through natio-

nal systems.2 National prosecutions are not only the primary vehicle for the
enforcement of international crimes, they are also often considered a preferable

option – in political, sociological, practical, and legitimacy terms – to international
prosecutions.3

But although the world vowed after the Second World War never again to

allow such atrocities to occur, they continue to be committed in many places
around the world and domestic prosecutions are far apart. Indeed, the international

criminal jurisdictions are an answer to the impunity that generally exists domesti-
cally. This chapter will address international obligations in this regard and some

major legal issues that arise concerning national prosecutions of international
crimes. Among the complicating factors, insufficient legislation, ne bis in idem

(double jeopardy) and statutory limitations are addressed here, while amnesties
are dealt with in Chapter 2, state cooperation in Chapter 5 and immunities in

Chapter 20.

4.2 National prosecutions

Of the international crimes that are the subject of this book, war crimes have been

regulated in domestic law the longest and have been prosecuted most often.4 Early
examples are prosecutions with respect to the American Civil War in the 1860s and

Anglo-Boer Wars in the late eighteenth and early nineteenth centuries. The quite

1 Art. 6, Genocide Convention. See also Art. 5, 1973 Apartheid Convention.
2 See, e.g. Cherif Bassiouni, Introduction to International Criminal Law (New York, 2003) 333.
3 See chs. 2 and 21. 4 For national case law, see the ICRC webpage: www.icrc.org/ihl-nat.
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reluctant prosecutions in Germany and Turkey after the First WorldWar, the Leipzig

trials and the Istanbul (Constantinople) trials in the 1920s, related to war crimes and
were conducted under domestic laws.5

No conflict has generated as many national prosecutions as the SecondWorldWar,
sometimes for international crimes, but in many instances for ‘ordinary’ crimes under
national penal law; the Nuremberg and Tokyo IMTs and the subsequent trials in the

occupation zones of Germany and in the Far East are addressed in Chapter 6. Apart
from the (literally) thousands of cases in Germany,6 many other European States have

instituted prosecutions.7 Well known are the French cases against Klaus Barbie (head
of the Gestapo in Lyon), Paul Touvier (a pro-Nazi militia man), and Maurice Papon

(a high-ranking official of the French Vichy regime), all convicted for crimes against
humanity in 1987, 1994 and 1998 respectively, after very long proceedings plagued

with difficulties.8 Prosecutions have also taken place, inter alia, in Italy (e.g. the Hass
and Priebke case9), Austria, the Netherlands, and former Eastern European countries.
In the UK, only one SecondWorldWar case,R v.Anthony Sawoniuk, has resulted in a

conviction for war crimes.10

But Second World War crimes have also been prosecuted elsewhere, most nota-

bly by Israel. The seminal Eichmann case addressed important issues of jurisdic-
tion,11 including the exercise of jurisdiction upon abduction of the accused from

another State,12 but also criminal defences (superior orders and the ‘act of state’
doctrine) and the principle of non-retroactivity of criminal law.13 Adolf Eichmann

stood trial for ‘crimes against the Jewish people’, crimes against humanity and
war crimes. He was found guilty, sentenced to death and executed in Ramleh

Prison on 31 May 1962. Jurisdictional issues were also considered when US courts
decided to extradite John Demjanjuk to Israel to stand trial for war crimes and crimes

5 See section 6.2. See also Timothy McCormack, ‘Their Atrocities and Our Misdemeanours: The Reticence of States to
Try Their ‘‘Own Nationals’’ for International Crimes’ in Mark Lattimer and Philippe Sands (eds.), Justice for Crimes
Against Humanity (Oxford, 2003) 121–5.

6 For German judgments concerning Nazi crimes (in German), see Christiaan Rüter and Dick de Mildt (eds.), Justiz
und NS-Verbrechen: Sammlung deutscher Strafurteile wegen nationalsozialistischer Tötungsverbrechen 1945–1999
(Amsterdam and Munich, 1968–c.2011), and Christiaan Rüter (ed.), DDR-Justiz und NS-Verbrechen: Sammlung
ostdeutscher Strafurteile wegen nationalsozialistischer Tötungsverbrechen (Amsterdam and Munich, 2002–c.2009).

7 Generally, see Axel Marschik, ‘The Politics of Prosecution: European National Approaches to War Crimes’ in
T. McCormack and G. Simpson, The Law of War Crimes: National and International Approaches (The Hague, 1997)
65–101.

8 See Leila Sadat Wexler, ‘The French Experience’ in Cherif Bassiouni (ed.), International Criminal Law (2nd edn, New
York, 1999), vol. III, 273–300.

9 Convictions for war crimes and crimes against humanity; Rome Military Tribunal 22.7.1997, Military Court of Appeal
7.3.1998, and Supreme Court of Cassation 16.11.1998. See Paola Gaeta, ‘War Crimes Trials Before Italian Criminal
Courts: New Trends’ in H. Fischer et al, International and National Prosecution of Crimes Under International Law:
Current Developments (Berlin, 2001) 751–68. On other Italian trials, see also Pier Paolo Rivello, ‘The Prosecution of
War Crimes Committed by Nazi Forces in Italy’ 3 JICJ (2005) 422.

10 [2000] 2 Crim App Rep 220. 11 See ch. 3. 12 See section 5.4.7.
13 A-G of Israel v. Eichmann (1968) 36 ILR 5 (1st DC) and A-G of Israel v. Eichmann (1968) 36 ILR 277 (SC); see Matthew

Lippman, ‘Genocide: The Trial of Adolf Eichmann and the Quest for Global Justice’ (2002) 8 Buffalo Human Rights
Law Review 45.
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against humanity.14 Before the Israeli courts, however, evidentiary matters came

to the forefront, and Demjanjuk was finally acquitted because of doubts in
respect of his identity (as the concentration camp guard ‘Ivan the Terrible of

Treblinka’).15

Other interesting cases are the Canadian Finta case, where very strict mental and
material requirements for crimes against humanity and war crimes were introduced,16

and the Australian Polyukhovic case, where the constitutional validity of war crimes
legislation was challenged with respect to jurisdiction and retroactivity.17

Conflicts after the Second World War did not produce many national criminal
proceedings. A few examples are the US court-martials concerning the infamous My

Lai massacre during the Vietnam War, albeit not for international crimes,18 some
cases in Romania and Ethiopia where reference was made to ‘genocide’,19 a show trial

in Cambodia of Pol Pot and the Khmer Rouge in 1979,20 and preparations for
prosecution of crimes during the 1971 Pakistan–Bangladesh war.21

It was not until the 1990s with the renewed focus on international criminal justice in

general, and the establishment of the ad hoc Tribunals in particular, that the frequency
of national prosecutions increased. This is particularly true in Rwanda and the States

of the former Yugoslavia. Rwanda introduced new legislation on genocide in 1996 –
dividing genocide into three categories based on the gravity of the crime, carrying

different penalties – and started a large number of prosecutions. But with a huge
number of detainees awaiting trial, said to be more than 100,000 people, the criminal

system had to be reformed and traditional gacaca courts were introduced in 2001.22

In the former Yugoslavia, the Dayton Agreement laid the ground for interaction

between the ICTY, having primary jurisdiction over the relevant offences, and
national authorities.23 These relationships have improved over time and the ICTY
has referred cases (where no ICTY indictment was issued) to courts in Croatia and

Serbia. With respect to Bosnia and Herzegovina, a special scheme applied (called
‘Rules of the Road’) whereby the ICTY Prosecutor in effect vetted national cases

before a domestic arrest warrant for war crimes was to be issued. The latter scheme
ended in 2004 when the ICTY stopped issuing new indictments24 and State authorities

in Bosnia and Herzegovina took over the reviews. As part of the completion strategy

14 Demjanjuk, US District Court (N.D. Ohio) 15.4.1985, and Demjanjuk v. Petrovsky et al. US Court of Appeals (Sixth
Circuit) 31.10.1985; see Jonathan Wenig, ‘Enforcing the Lessons of History: Israel Judges the Holocaust’ in
McCormack and Simpson, Law of War Crimes, 115–18.

15 Israel Supreme Court 29.7.1993.
16 Supreme Court of Canada 24.3.1994; see Irwin Cotler, ‘Bringing Nazi War Criminals in Canada to Justice: A Case

Study’ (1997) ASIL Proceedings 262, and Leslie C. Green, ‘Canadian Law, War Crimes and Crimes Against Humanity’
(1988) 59 BYBIL 217.

17 High Court of Australia 14.8.1991.
18 US v. Calley conviction of 29.3.1971 (sentence 31.3.1971), and US Military Court of Appeals decision 21.12.1973.

However, Lieutenant Calley’s commander, Captain Medina, was acquitted by court-martial on 22.9.1971.
19 See William Schabas, ‘National Courts Finally Begin to Prosecute Genocide, the Crime of Crimes’ (2003) 1 JICJ 39.
20 UN Doc. A/34/491 (20.9.1979), available at www.icrc.org/iht-nat.
21 See Cherif Bassiouni, Crimes Against Humanity in International Law (2nd edn, The Hague, 1999) 549–51.
22 See, e.g. William Schabas, ‘Genocide Trials and Gacaca Courts’ (2005) 3 JICJ 879.
23 See McCormack, ‘Their Atrocities’, 127–34. 24 See ch. 7.
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of the ICTY, cases where the ICTY has issued an indictment can now also be referred

to national jurisdictions.25

In addition, prosecutions of crimes committed in Rwanda and the former

Yugoslavia have taken place in third States, such as Austria, Belgium, Denmark,
Germany, Sweden and Switzerland. For example, the Tadić case originated as a
domestic case in Germany but was taken over by the ICTY,26 while the Butare Four

case in Belgium proceeded after the ICTR had declined to exercise jurisdiction.27

The trend has extended beyond these two conflicts. A number of cases, often based

on private complaints, have commenced in domestic courts, particularly in Europe,28

regarding different conflicts all around the world. In some countries, however, for

example the United States and Canada, denaturalization and deportation under the
citizenship and immigration legislation have been preferred to criminal prosecution.29

Specialized domestic courts for international crimes, sometimes referred to as ‘inter-
nationalized courts’, have been established in some countries with international
assistance.30

National prosecutions of international crimes have been highly selective and,
generally, States have been unwilling to prosecute their own nationals.31 There are

examples to the contrary, however, and the numerous post-Second World War
prosecutions of nationals in West and East Germany, and the more recent prosecu-

tions in the former Yugoslavia32 and Rwanda, are notable exceptions. A high degree
of selectiveness within one and the same conflict may project the message that all other

activities were legal, or the non-prosecuted parties acted in an irreproachable way.33

The political willingness to pursue national prosecutions is decisive.34 A case regard-

ing crimes committed in the prosecuting State may well end up putting the State
itself on trial. The Barbie trial, for example, led to embarrassing questions about the
State’s collaboration with the Nazis and the commission of international crimes in the

more recent conflict in Algeria.35 There are also other political considerations which
either prevent national prosecutions altogether or make them highly selective.36

Serious questions of legality present themselves (selectivity, vagueness of the law,

25 Ibid. See also section 9.3.2.
26 See, e.g. Jan MacLean, ‘The Enforcement of Sentence in the Tadić Case’ in: Fischer et al, International and National

Prosecution, 727–31.
27 See, e.g. Luc Reydams, ‘Belgium’s First Application of Universal Jurisdiction: The Butare Four Case’ (2003) 1 JICJ 428,

and Damien Vandermeersch, ‘Prosecuting International Crimes in Belgium’ (2005) 3 JICJ 400.
28 For a survey, see e.g. Human Rights Watch,Universal Jurisdiction in Europe: The State of the Art (June 2006), available

at www.hrw.org.
29 See, e.g. Irwin Cotler, ‘R v. Finta’ (1996) 90 AJIL 460, and Matthew Lippman, ‘The Pursuit of Nazi War Criminals in

the United States and Other Anglo-American Legal Systems’ (1998) 29 California Western International Law Journal 1.
30 See ch. 9. 31 See McCormack, ‘Their Atrocities’, 107–42.
32 E.g. in Croatia, see Ivo Josipović, ‘Responsibility for War Crimes before National Courts in Croatia’ (2006) 88:861

International Review of the Red Cross 145.
33 Gerry Simpson, ‘War Crimes: A Critical Introduction’, in McCormack and Simpson, Law of War Crimes, 21–6.
34 Marschik, ‘The Politics of Prosecution’, 100.
35 See Guyora Binder, ‘Representing Nazism: Advocacy and Identity in the Trial of Klaus Barbie’ (1989) 98 Yale Law

Journal 1321.
36 See e.g. examples regarding Italy after the Second World War, and Pakistan and Bangladesh after the 1971 Cessation

War; Bassiouni, Crimes Against Humanity, 548–51.
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retroactivity, and very long time-periods between crime and prosecution).37 The

rather ambivalent feelings that exist also have an impact on legal mechanisms and
principles relating to the obligations of States to prosecute or extradite the perpetra-

tors of international crimes.
Another problem is that national courts often expose uneasiness and insecurity

when dealing with international crimes. For example, national courts frequently refer

to ‘customary international law’, but without an accompanying attempt to demon-
strate the existence of such norms. Also the legal reasoning in some of the judgments

has been criticized as ‘lightweight and generally superficial’, at least when compared
with the ICTY and ICTR judgments.38

4.3 State obligations to prosecute or extradite

4.3.1 Treaty obligations

A number of international treaties, which address international (or transnational)

crimes, oblige the State Parties to investigate and prosecute the offence in question, or
to extradite suspects to another State Party willing to do so: the so-called aut dedere,

aut judicare (‘to extradite or prosecute’) principle.39 Examples can be found in the
four Geneva Conventions and Additional Protocol I,40 covering war crimes that

constitute ‘grave breaches’ under these instruments. The provisions are phrased in
the imperative:

Each High Contracting Party shall be under the obligation to search for persons alleged to have

committed, or to have ordered to be committed, such grave breaches and shall bring such

persons, regardless of their nationality, before its own courts [or hand them over to another

High Contracting Party].

For other serious violations of the Geneva Conventions, which are not ‘grave
breaches’, the principle does not apply under the treaty scheme, but States still have

a right, although not a duty, to prosecute such violations.41

The principle also exists, inter alia, in the 1984 Torture Convention, and many

terrorism-related treaties.42 Such treaty clauses are often considered as allowing
States to exercise ‘universal jurisdiction’,43 and normally phrased in mandatory

terms.44 Newer provisions require States to ‘submit’ cases of alleged violations to the

37 See, e.g. Gerry Simpson, ‘War Crimes: A Critical Introduction’ inMcCormack and Simpson, Law ofWar Crimes, 1–30.
38 Schabas, ‘National Courts’, 63.
39 This maxim was originally devised by Hugo Grotius (De Jure Belli ac Pacis, 1624) as ‘aut dedere. . . aut punire’ (‘to

extradite or punish’). For an extensive study, see Cherif Bassiouni and EdwardWise,Aut Dedere, Aut Judicare: A duty to
extradite or prosecute in international law (Dordrecht, 1995).

40 Arts. 49–50 of GC I, Arts. 50–1 of GC II, Arts. 129–30 of GC III, Arts. 146–7 of GC IV, Arts. 11, 85–6, and 88 of AP I.
41 See Theodor Meron, ‘Is International Law Moving towards Criminalization?’ (1998) 9 EJIL 18 at 23.
42 See ch. 14. 43 See section 3.5.
44 Exceptions to this, however, are Art. 5 of the 1973 Apartheid Convention, and Art. 105 of the 1982 Law of the Sea

Convention (piracy on the high seas), where the exercise of jurisdiction is instead phrased in permissive terms (‘may’).
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‘competent authorities for the purpose of prosecution’, which is a wording that takes

into account modern fair trial rights, such as the presumption of innocence, but which
should not be understood to lessen the duty to prosecute if the evidence is there;45 one

should also note that many civil law jurisdictions provide for compulsory prosecutions
when an evidentiary threshold is met. However, the obligations are only applicable
between the parties to the particular treaty.

The 1948 Genocide Convention, on the contrary, includes an undertaking by the
States Parties to prevent and punish genocide, but the jurisdictional scope is restricted

to the courts of ‘the State in the territory of which the act was committed’,46 and there
is no explicit aut dedere, aut judicare provision.47 Nonetheless, some argue that the

Convention may be read to include an obligation to prosecute or extradite.48 Support
for broader duties than those explicitly set out in the Convention has also been sought

in ICJ jurisprudence, but such conclusions have been questioned.49

Domestic prosecution of crimes against humanity is not treaty-regulated except for
torture (as a separate crime) and apartheid.

It is sometimes asserted that the general duty to ‘protect and ensure’ rights set forth
in (general) human rights conventions implies an obligation to prosecute serious

violations of such rights, or that a duty follows from the right to an ‘effective remedy’
before a competent body.50 But as already described in section 2.3.3, national and

international practice does not unequivocally support a duty to prosecute (that is, to
institute criminal proceedings) in all circumstances.

4.3.2 Customary obligations and ius cogens arguments

Beyond treaty obligations, genocide, crimes against humanity and, at least in part, war

crimes are also criminalized in customary international law.51 As mentioned above,
some national prosecutions have taken place, but these are rare and actual State
practice does not support the position that States have a general duty to prosecute

international crimes. In legal commentary, it has been suggested that a duty to
prosecute or extradite nevertheless exists in customary international law; if correct,

45 Michael Scharf, ‘The Letter of the Law: The Scope of the International Legal Obligation to Prosecute Human Rights
Crimes’ (1996) 59 Law and Contemporary Problems 41 at 46–7.

46 Art. 6 of the Genocide Convention; see also Arts. 1, 4 and 5.
47 The States Parties do agree, however, to grant extradition and not consider genocide a ‘political crime’, ibid., Art. 7 (see

section 5.4.3).
48 See, e.g. Eric David, Principes de droit des conflits armés (2nd edn, Brussels, 1999) 667–8 (a modern interpretation of the

Convention in light of Art. 1), and Lee A. Steven, ‘Genocide and the Duty to Extradite or Prosecute: Why the United
States is in Breach of its International Obligations’ (1999) 39 Virginia Journal of International Law 425 at 460–1
(interpretation of Arts. 1 and 4–7).

49 Antonio Cassese, International Criminal Law (Oxford, 2003) 302–3, referring to theGenocide case ICJ opinion 28.5.1951
para. 23, and the Bosnian Genocide case ICJ judgment 11.7.1996 para. 31; cf. William Schabas,Genocide in International
Law (Cambridge, 2000) 404–6, and Robert Cryer, Prosecuting International Crimes: Selectivity and the International
Criminal Law Regime (Cambridge, 2005) 102–3.

50 See, e.g. Diane Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime’
(1991) 100 The Yale Law Journal 2537 at 2568–82, and Naomi Roht-Arriaza, ‘State Responsibility to Investigate and
Prosecute Grave Human Rights Violations in International Law’ (1990) 78 California Law Review 449.

51 See further, chs. 10–12.
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the duty would bind States regardless of whether they are parties to the relevant treaty.

The claim is sometimes made by reference to a particular crime, but sometimes by
reference to all international crimes.

There are expressions in support of a customary duty. The 1996 ILC Draft Code of
Crime Against the Peace and Security of Mankind, for example, advocated a duty to
prosecute or extradite individuals accused of genocide, crimes against humanity and

war crimes, as defined in the Code, and to prohibit such crimes regardless of where
or by whom the crime was committed.52 The ICTY Appeals Chamber in Blaškić has

stated that there is a customary obligation to prosecute or extradite those who have
allegedly committed grave breaches of international humanitarian law, but without

developing the argument further.53 The Preamble of the ICC Statute ‘recall[s] the duty
of every State to exercise its criminal jurisdiction over those responsible for inter-

national crimes’, although without clarifying the jurisdictional scope of this ‘duty’ or
being reinforced by any operative provision in the Statute.

In making the case for a customary duty, reference has been made to certain

General Assembly resolutions as an expression of opinio juris.54 But close scrutiny of
the wording and voting record gives rise to doubts, and the majority of State practice,

particularly on amnesties, speaks against an existing customary duty to prosecute
international crimes.55 A strong case can be made, however, that such a duty is

emerging concerning prosecutions based on territoriality, and perhaps nationality,
jurisdiction.56

Another line of argument is that a duty to prosecute follows from the nature of
international crimes: the core crimes of international criminal law rest on norms of ius

cogens (peremptory norms)57 and as such give rise to obligations erga omnes (towards
the entire international community).58 Advocating this position, Bassiouni has argued
that the erga omnes obligation is not to grant impunity to violators of such crimes and

thus to prosecute or extradite, and this argument wins support in ICJ case law so far
as genocide is concerned.59 A linked hypothesis is the existence of an international

community (a civitas maxima) with a common interest in repressing international
crimes which, combined with the right of every State to prosecute international crimes,

has led to a duty to prosecute or extradite. Hence, shared moral values have turned
into a legal obligation. Taken together, the proponents assert that a customary duty

exists in spite of the fact that there is no consistent State practice or opinio juris in

52 Arts. 8–9. See also the 1996 ILC Report, at 42–50.
53 Blaškić ICTYA. Ch. 29.10.1997 para. 29. Cf. Furundžija ICTY T. Ch. II 10.12.1998 paras. 153–7, where the implication

of torture being a jus cogens crime was discussed, but not with respect to a duty to prosecute or extradite.
54 GA Res. 2840(XXVI) of 18.12.1971 and 3074(XXVIII) of 3.12.1973; see Jordan Paust, International Law as Law of the

United States (Durham NC, 1996) 405.
55 See, e.g. Cryer, Prosecuting International Crimes, 105–10.
56 See, e.g. Darryl Robinson, ‘Serving the Interests of Justice: Amnesties, Truth Commissions and the International

Criminal Court’ (2003) 14 EJIL 481.
57 See Art. 53 of the Vienna Convention on the Law of Treaties.
58 See Barcelona Traction ICJ 5.2.1970 at 32.
59 Cherif Bassiouni, ‘International Crimes: Jus Cogens and Obligatio Erga Omnes’ (1996) 59 Law and Contemporary

Problems 63. See also the ICJ in the Genocide case 28.5.1951 para. 23 and the Bosnian Genocide case 11.7.1996 para. 31.
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support of this view. Unsurprisingly, others reject or question this conclusion and

many of the underlying assertions.60

The conclusion that there is a duty to prosecute or extradite does not automatically

resolve the scope of criminal jurisdiction to be exercised by States, in particular
third States. But as we have seen in Chapter 3, it is widely held that these crimes are
subject to permissive ‘universal jurisdiction’ by States. An argument of mandatory

‘universal jurisdiction’ (due to the ius cogens status of the crimes or otherwise) would in
fact result in most States being in constant breach of the obligation, which brings into

question whether State practice does indeed indicate the existence of such a custom.

4.4 Domestic criminal law and criminal jurisdiction

4.4.1 Domestic legislation

Of course, national prosecutions presuppose that there is applicable criminal law
and criminal jurisdiction.61 The Genocide and Geneva Conventions explicitly require

that the States Parties enact necessary legislation.62 Some States adopt implementing
legislation, while others rely upon direct application of international law in the

domestic system; hence, not all States will need domestic legislation to meet their
treaty obligations. A number of States have enacted special penal law on war crimes

and genocide, either in a civil or a military penal system or both. Prior to the ICC
Statute, there was no general convention on crimes against humanity, and thus these

crimes were only rarely provided for as distinct crimes in domestic law. Aggression is
criminalized in a minority of States.63

Most of the underlying offences that can constitute genocide or crimes against
humanity have long been criminalized and prosecuted under domestic law, but as
ordinary crimes and not in the qualified form of genocide or crimes against humanity.

This posed an obstacle to prosecutions in France until the Court of Cassation in
Barbie established that crimes against humanity, as embodied in the Nuremberg

Charter, were directly applicable in France.64 The ruling paved the way for further
prosecutions of Second World War crimes and for subsequent French legislation on

genocide and other ‘crimes contre l’humanité’.
Reliance upon ‘ordinary crimes’ may fall short of criminalization in international

law, and thus the State may violate its duty to enact with the manifestation of
seriousness that is embedded in the international crimes.65 In Australia, the approach
to rely on ordinary crimes in meeting the obligations under the Genocide Convention

60 See Cryer, Prosecuting International Crimes, 110–17. For arguments for and against, see Bassiouni and Wise, Aut
Dedere, Aut Judicare.

61 On jurisdiction, see ch. 3.
62 Art. V of the Genocide Convention, Art. 49 of GC I, Art. 50 of GC II, Art. 129 of GC III, and Art. 146 of GC IV.
63 See ch. 13.
64 Court of Cassation 26.1.1984, rejecting an earlier ruling by the same court in Touvier 30.6.1976 where crimes against

humanity were considered ‘ordinary crimes’; see Sadat Wexler, ‘The French Experience’, 293–4.
65 This approach will also hinder referral of cases from the Tribunals; Bagaragaza ICTR A.Ch. 30.8.2006.
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led a domestic court to the conclusion that genocide was not recognized and could not

be prosecuted.66

In some cases, the special legislation that is introduced is unsatisfactory. And

even if the definitions correspond to those of international law, other aspects such
as the modes of liability set forth in the Genocide Convention are sometimes
overlooked or inadequately addressed by the application of ordinary domestic

criminal law principles.67 Customary international law is rarely reflected.68 This
will hinder prosecution of crimes that are based on international custom only.69

Some States (e.g. Germany) do not accept non-written criminal law, due to a
strict interpretation of the legality principle. Other States do accept such law

(e.g. common law jurisdictions like the United Kingdom), and also direct appli-
cation of customary international law by national courts, but not that customary

international law is capable of creating offences in domestic law;70 the power to
create new crimes should be reserved for the democratic process and elected
assemblies.71

Moreover, national legislation has sometimes been carefully designed or interpreted
to have a selective application. Perhaps the most criticized feature of the Barbie case

was the imposition by the Court of Cassation of the (additional) requirement that
crimes against humanity be committed ‘in the name of a State practising a hegemonic

political ideology’.72 This requirement, which also affected subsequent French trials,
excluded application to crimes during France’s own de-colonialization conflicts in

Indochina and Algeria. Likewise, earlier Australian law on war crimes, as interpreted
in the Polyukhovic case, excluded brutalities in East Timor. In Israel, the Nazis and

Nazi Collaborators (Punishment) Act of 1950, providing for crimes against humanity,
war crimes and ‘crimes against the Jewish people’, is solely retroactive.73 Yet another
example is the 1991 War Crimes Act in the United Kingdom which was restricted to

violations of the laws of war when committed on German or German-occupied
territory between 1939 and 1945; an Act that the House of Lords rejected twice with

reference to retroactivity and selectivity.74

66 Nulyarimma v. Thompson [1999] FCA 1192.
67 See Art. III of the Genocide Convention; see also Schabas, Genocide at 350–2.
68 See, however, the Canadian Crimes Against Humanity andWar Crimes Act 2000, s. 4(4), which allows for custom, and

the German Code of Crimes against International Law 2002 which incorporates rules of customary international law
into the definitions of certain crimes.

69 See Helmut Kreicker, ‘National Prosecution of Genocide from a Comparative Perspective’ (2005) 5 ICLR 313 at
319–20. Note, however, that French courts in Barbie and other cases accepted criminal responsibility grounded on
customary international law.

70 See, e.g. R v. Bow Street Metropolitan Stipendiary Magistrate ex parte Pinochet Ugarte (No. 3) [2000] 1 AC 147, and
Nulyarimma v. Thompson [1999] FCA 1192.

71 Concerning English law, see e.g. the House of Lords in R v. Jones and Others [2006] UKHL 16.
72 French Court of Cassation 20.12.1985.
73 See further Wenig, ‘Enforcing the Lessons of History’, 102–22.
74 See, e.g. A. T. Richardson, ‘War Crimes Act 1991’ (1992) 55Modern LawReview 73 at 77, andMarschik, ‘The Politics of

Prosecution’, 87–9.
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4.4.2 The ICC as a catalyst for domestic legislation

The fundamental principle that the ICC is to assume jurisdiction only when States
fail to do so, the complementarity principle,75 provides a strong incentive for States

to enact the crimes laid down in the ICC Statute and, to a greater or lesser extent,
assume jurisdiction over crimes committed abroad.76 Although not a legal obligation
under the Statute, States will want to meet the ‘complementarity test’.77 It is also an

opportunity to express a commitment to combating impunity for the most abhorrent
international crimes. This has already led to new penal legislation being passed in a

number of States, sometimes in spite of having been parties to the relevant conven-
tions for a long time, and it is under way in others.78

The introduction of such laws is a complex task, however, and requires careful
political and legal considerations. When it is politically important to ensure a cri-

minalization that coincides with that of the ICC, and thus to prevent the ICC from
intervening in future cases, the safest option is to adopt the offences as defined in the
ICC Statute. This is the approach taken by, inter alia, Australia, Canada, New

Zealand, South Africa and the United Kingdom.79 Another approach is to transform
the offences into the normal legal terminology of the national system, as has been

done, for example, in Germany.80 In this process, however, States must also take into
account their other international obligations concerning international crimes.

Accordingly, the German approach has been to focus on customary international
law offences.81 Yet another approach is to ensure that ‘ordinary’ domestic offences

cover all conduct that also falls within the crimes of the Statute. Neither the ‘com-
plementarity test’ nor the related ne bis in idem provisions (see section 4.7) require that

the State and the ICC make the same legal characterization of the underlying conduct
(i.e. that national law also includes genocide, crimes against humanity and war crimes
as specific offences).

In this process, the scope of national criminal jurisdiction as well as the applicable
principles of criminal law and penalties must also be considered. States are free to

choose other solutions than those provided for the ICC, but again the choice may

75 See section 8.5.
76 See, e.g. Katherine Doherty and Timothy McCormack, ‘Complementarity as a Catalyst for Comprehensive Domestic

Penal Legislation’ (1999) 5 UC Davis Journal of International Law and Policy 147; Mark Ellis, ‘The International
Criminal Court and Its Implications for Domestic Law and National Capacity Building’ (2002) 15 Florida Journal of
International Law 215; Bruce Broomhall, International Justice and the International Criminal Court (Oxford, 2003)
86–93; Darryl Robinson, ‘The Rome Statute and Its Impact on National Law’ in Cassese, Commentary 1849–69.

77 But see section 8.5 for cases of uncontested admissibility.
78 For a collection of such legislation, see www.nottingham.ac.uk/law/hrlc/international-criminal-justice-unit/

implementation-database.php.
79 See D. Turns, ‘Aspects of National Implementation of the Rome Statute: The United Kingdom and Selected Other

States’ in D. McGoldrick et al. (eds), The Permanent International Criminal Court: Legal and Policy Issues (Oxford,
2003) 337–87.

80 See, e.g. Helmut Satzger, ‘German Criminal Law and the Rome Statute: ACritical Analysis of theNewGerman Code of
Crimes against International Law’ (2002) 2 International Criminal Law Review 261.

81 However, this approach entails risks of going further than other States would accept, or not going far enough to meet
the ‘complementarity test’; see Darryl Robinson, ‘The Rome Statute and Its Impact on National Law’ in Cassese,
Commentary at 1861–2.
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affect the capacity to meet the ‘complementarity test’; other international obligations

must also be adhered to.

4.4.3 Impact of domestic and international case law

National courts consider foreign case law to a greater or lesser extent. While it is
natural in common law jurisdictions to pay attention to decisions from other (com-
mon law) jurisdictions, civil law jurisdictions often have a more reluctant approach to

jurisprudence as a source of law. But the persuasive effect of court decisions, particularly
those of higher courts, is similar. Domestic jurisprudence may also have an impact

as a source of law for international criminal courts, as the practice of the ICTY and
ICTR shows.82 Such decisions may serve as tools for the interpretation of treaties,

identification and interpretation of rules of customary international law or general
principles of law, and perhaps even as independent authorities.

Decisions of international courts are a recognized, but formally a subsidiary, means
for determining international law. In practice, these decisions have made very impor-

tant contributions to the development of international criminal law, from the
Nuremberg and Tokyo IMTs to the ICC. Not the least the ICTY and ICTR have
made a lasting impact by operating for many years and providing important clarifica-

tions of various issues. To what extent international jurisprudence is considered by
national courts depends upon how international law is generally integrated into and

applied within the domestic legal order. Some domestic legislation, for example in the
United Kingdom, explicitly requires that national courts take into account decisions

and judgments of the ICC and any other relevant international jurisprudence.83 In
other States which have incorporated international crimes into domestic law, national

courts will normally be under an obligation to interpret the domestic provisions in
accordance with the interpretation of equivalent international provisions, including
that made by international criminal tribunals.84

4.5 Statutory limitations

Most domestic systems know statutory limitations, or prescription. But while most

civil law jurisdictions provide for a general application, most common law jurisdic-
tions exclude murder and other very serious crimes. Neither the post-Second World

War trials, nor the Geneva Conventions or Genocide Conventions, address the
issue, but subsequently there has been much debate regarding the application of

statutory limitations with respect to genocide, crimes against humanity and war crimes.

82 See André Nollkaemper, ‘Decisions of National Courts as Sources of International Law: An Analysis of the Practice of
the ICTY’ in William Schabas and Gideon Boas (eds.), International Criminal Law Developments in the Case Law of the
ICTY (Leiden, 2003) 277–96.

83 International Criminal Court Act 2001, s. 66(4) (UK).
84 See, e.g. the Jorgic case German Federal Constitutional Court 12.12.2000.
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Statutory limitations aim to prevent unjust delays between the commission of the

offence and prosecution (or punishment), but could, if applicable, lead to impunity for
the most heinous international crimes. In order to close this possible ‘technical’ escape

from liability, treaties on the non-applicability of statutory limitations to genocide,
crimes against humanity and war crimes were adopted under the auspices of the UN
and the Council of Europe.85 Some States have also passed laws which make statutory

limitations inapplicable to such crimes, but these laws vary in scope. There is also some
municipal and international case law to the effect that statutory limitations shall not

apply to international crimes, for example the ICTY ruling regarding torture (as a ius
cogens crime) in Furundžija.86 The ICC Statute explicitly provides that statutory

limitations do not apply.87

But statutes of limitations have been obstacles in national prosecutions.88 In the

Barbie case,89 for example, the French law on non-application of such limitations was
strictly interpreted to apply only to crimes against humanity, thus barring prosecution
for war crimes. Similarly, prescription concerning war crimes also led to the acquittal

by Italian courts in the Hass and Priebke case, where the accused had admitted to a
massacre of many hundred civilians during the Second World War. But war crimes

carrying life imprisonment under Italian law were considered exempt from statutory
limitations. In 1976, Swiss authorities had to refuse extradition to the Netherlands of

SecondWorldWar criminal Pieter Menten due to statutory limitations (and were also
prevented from prosecuting the case),90 as did the lower Argentine courts when

considering the extradition of Priebke to Italy.
It has been claimed that the non-applicability of statutory limitations to war crimes

has developed into a norm of customary international law.91 Others restrict the claim
of a customary rule to genocide, crimes against humanity and torture.92 While there is
clearly a move towards an acceptance that statutory limitations shall not apply, the

fact remains that many States still apply such limitations to international crimes and
that the two Conventions have a modest number of States Parties.93 For example,

both German and Dutch law retain statutory limitations for the least serious war

85 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity of
26.11.1968; European Convention on the Non-Applicability of Statutory Limitations to Crimes Against Humanity
and War Crimes of 25.1.1974.

86 Furundžija ICTY T. Ch. II 10.12.1998 para. 157. See also the Barrios Altos Case IACtHR 14.3.2001 para. 41. A recent
domestic decision is the Sandoval case, Supreme Court of Chile 17.11.2004 (on enforced disappearances).

87 Art. 29 of the ICC Statute.
88 See further C. Van denWyngaert, ‘War Crimes, Genocide and Crimes Against Humanity – Are States Taking National

Prosecutions Seriously?’ in Cherif Bassiouni (ed.), International Criminal Law (2nd edn, New York, 1999), vol. III,
233–235.

89 French Court of Cassation 26.1.1984.
90 See Andreas Ziegler, ‘Domestic Prosecution and International Cooperation with Regard to Violations of International

Humanitarian Law: The Case of Switzerland’ (1997) 7 Schweizerische Zeitschrift für internationales und europäisches
Recht 561 at 570–1.

91 Henckaerts and Doswald-Beck, ICRC Customary Law, 614–18.
92 See, e.g. A. Cassese, International Criminal Law (Oxford, 2003) 319.
93 In September 2006, the UN Convention had forty-nine States Parties (and nine signatories) and the European

Convention three parties (and two signatories).
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crimes, even against the general non-applicability of the ICC Statute.94 The assertion

of a customary norm may thus be premature.95 It is worth mentioning too that
domestic legislation does not affect liability under international law, and there is no

positive rule providing for prescription of liability for international crimes.

4.6 Principle of non-retroactivity

Related to statutory limitations is the principle of non-retroactivity of criminal law,

which in turn forms part of the legality principle.96 The question of compatibility with
the non-retroactivity principle arises when a limitation period is extended or set

aside retroactively (or when extraterritorial jurisdiction is introduced retrospectively).
But national courts have accepted retroactive criminality with respect to Second

World War crimes, in so far as the crimes were considered covered by conventional
or customary international law at the time the offence was committed. Both the

Supreme Court of Canada in Finta and the High Court of Australia in Polyukhovic
accepted this regarding crimes committed abroad; the French Court of Cassation in

Barbie resolved the issue by considering crimes against humanity as directly applicable
international crimes. States will consider statutory limitations as either substantive or
procedural rules, and the principle of legality is only applicable to the latter, but there

must in any case be grounds for concluding that the crime existed at the time of its
commission.97

Some ICC-related legislation addresses the question of retroactivity. According
to the Canadian Crimes Against Humanity and War Crimes Act 2000, for example,

crimes committed outside Canada may be prosecuted retrospectively, but prosecution
of crimes committed before the adoption of the ICC Statute (on 17 July 1998) is

allowed only in so far as the crimes correspond to the state of customary law at the
time of their commission.98 The Act also clarifies that the crimes defined in the ICC
Statute are deemed to reflect customary law at the latest when the Statute was

adopted, possibly earlier, and that crimes against humanity were criminal according
to customary international law or general principles of law recognized by civilized

nations prior to the Nuremberg IMT Charter or the Tokyo IMT Charter.99 The New
Zealand International Crimes and International Criminal Courts Act 2000 establishes

start dates for jurisdiction over genocide and crimes against humanity,100 which reflect
the date when New Zealand ratified the Genocide Convention (for genocide) and the

date when the jurisdiction of the ICTY commenced (for crimes against humanity).

94 See Harry Verweij and Martijn Groenleer, ‘The Netherlands’ Legislative Measures to Implement the ICC Statute’ in
R. S. Lee,States’ Responses to Issues Arising from the ICCStatute: Constitutional, Sovereignty, Judicial Cooperation and
Criminal Law (New York, 2005), 97, and Satzger, ‘German Criminal Law and the Rome Statute’, 272–3.

95 See also Gaeta ‘War Crimes Trials’ in Fischer et al, International and National Prosecution, 766.
96 See section 1.5.1. 97 See Van den Wyngaert, National Prosecutions, 235–7.
98 Crimes Against Humanity and War Crimes Act 2000, s. 6.
99 Ibid. The charters were adopted on 8.8.1945 and 19.1.1946 respectively.
100 International Crimes and International Criminal Courts Act 2000, s. 8(4).
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4.7 Ne bis in idem or double jeopardy

4.7.1 Application between States

The principle that no one shall be tried or punished more than once for the same
offence, expressed as ne bis in idem or double jeopardy, is reflected in the major human

rights treaties,101 and is an expression of the broader principle of finality and the
binding effect of judgments (the doctrine of res judicata). Reasons of fairness to

defendants and the interest of thorough investigations and preparations of cases by
the prosecutorial authorities motivate the principle. The principle also applies in the

context of international cooperation in criminal matters.102

But these provisions relate only to proceedings in one and the same State.103 Hence,

it is lawful for a State to prosecute a person for an offence for which he or she has been
prosecuted, and even punished, elsewhere. Part of this is an outcropping of the
principle of sovereign equality. One State’s courts cannot bind another. Different

States view the effects of a foreign criminal judgment differently. In many common
law jurisdictions, for example, the plea of autrefois acquit, autrefois convict is not

restricted to a previous acquittal or conviction in the same domestic jurisdiction.104 In
other States, the practice ranges from almost complete recognition of foreign judg-

ments to no recognition at all, while most States recognize such judgments to a limited
extent. When retrials are allowed, municipal law sometimes demands that a penalty

imposed and served abroad is taken into account in sentencing.
Basic differences in the common law and civil law traditions, on issues such as the

finality of a judgment, appeals against acquittals, and determination of the same act

(idem), influence the application of the principle.105 While some States apply a narrow
interpretation of idem, covering only the conduct in law (‘the offence’), other States

give it a broader meaning whereby the conduct both in law and in fact is covered.
Exceptions may apply, however, and difficult questions arise with respect to conduct

that constitutes multiple offences, or continuing offences. When interpreting the
principle, the European Court of Human Rights has arrived at different conclu-

sions,106 and the European Court of Justice has accepted that the principle is applied
differently by different EU member States.107 There is also no general consensus as to

101 E.g. Art. 14(7) of the ICCPR, and Art. 4 of Protocol 7 to the ECHR. 102 See section 5.3.3.
103 See, e.g. Christine van denWyngaert and Guy Stessens, ‘The International non bis in idem Principle: Resolving Some of

the Unanswered Questions’ (1999) 48 ICLQ 779. However, some argue that this is a serious lacuna in the protection of
individual human rights, e.g. Alexander Poels, ‘A Need for Transnational Non Bis In Idem Protection in International
Human Rights Law’ (2005) 23 Netherlands Quarterly of Human Rights 329.

104 See, e.g. Treacy v. DPP [1971] AC 537.
105 C. Van denWyngaert and T. Ongena,Ne bis in idem Principle, Including the Issue of Amnesty’ in Cassese, Commentary,

710–15.
106 On Art. 4 of Protocol 7 to the ECHR: see, e.g. Gradinger v. Austria ECtHR 23.10.1995 and Fischer v. Austria ECtHR

29.8.2001 (broad interpretations of idem), Oliveira v. Switzerland ECtHR 30.7.1998 (more narrow interpretation).
107 OnArt. 54 of the 1990 Convention Implementing the Schengen Agreement: see, e.g.Gözütok and Brügge ECJ 11.2.2003

paras. 31–3, Miraglia ECJ 10.3.2005, and Van Esbroeck ECJ 9.3.2006 paras. 25–42 (also applying a broad interpreta-
tion of idem).
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what decisions, apart from convictions and acquittals, may bar new proceedings.

Candidates are other decisions which prevent further proceedings, based on abuse of
process, ‘extinction’ of the right to prosecute, certain out-of-court settlements, and

more controversial plea-bargaining agreements and decisions not to prosecute.108

Thus, although the principle applies internally in almost all domestic systems, its
cross-border application remains controversial and is not recognized as a customary

rule or a general principle of law.109 It is sometimes argued, however, that a customary
rule concerning cross-border application of the principle is evolving, at least with

regard to international crimes,110 as a corollary to the right to exercise ‘universal
jurisdiction’. But instead of (even more) complex ne bis in idem provisions, which

provide a ‘first come first served’ solution, attempts are being made within the EU to
find a mechanism that identifies and prioritizes the most appropriate jurisdiction.111

In support of the evolving norm there are the provisions of the ICTY, ICTR and ICC
Statutes, which all establish that the principle shall apply both ways in the relationship
between the international court and national courts (see section 4.7.2).

4.7.2 Application vis-à-vis international criminal jurisdictions

The establishment of international criminal jurisdictions adds another dimension to

the ne bis in idem principle. What should the relationship be between the international
and national verdicts? The answer depends upon the general relationship between the

jurisdictions. In line with their primary jurisdiction vis-à-vis States,112 the ICTY and
ICTR Statutes provide that no one may be tried for the same conduct after he or she

has been prosecuted at the Tribunal, but the Tribunals are not hindered by domestic
proceedings in certain circumstances;113 the set criteria relate both to the quality of the

national proceedings and to the interest of enjoining the seriousness of international
crimes. Only finalized national proceedings can bar prosecution before the Tribunal.114

The ‘deduction of sentence’ principle applies in the event that the Tribunal retries the

person.
The jurisdiction of the ICC, on the other hand, is complementary to that of States,

which calls for a different ne bis in idem regime.115 Apart from barring subsequent ICC
proceedings regarding the same (factual) conduct,116 convictions and acquittals by the

108 In this sense, the ECJ has adopted a quite far-reaching approach, see cases referred to in n. 107.
109 See, e.g. Gerard Convay, ‘Ne Bis in Idem in International Law’ (2003) 3 ICLR 217.
110 See, e.g. Cassese, International Criminal Law, 320–1.
111 EC Commission, Green Paper on Conflicts of Jurisdiction and the Principle of ne bis in idem in Criminal Proceedings

23.12.2005 (COM(2005)696 final). See also Anke Biehler, Roland Kniebühler, Juliette Lelieur-Fischer and Sibyl Stein
(eds.), Freiburg Proposal on Concurrent Jurisdiction and the Prohibition of Multiple Prosecutions in the European Union
(Saarbrücken, 2003).

112 See ch. 7.
113 Art. 10 of the ICTY Statute and Art. 9 of the ICTR Statute. The same applies between the SCSL and Sierra Leone, see

Arts. 8–9 of the SCSL Statute.
114 Tadić ICTY T. Ch. II 14.11.1995; Musema ICTR T. Ch. I 12.3.1996 para. 12. 115 Art. 20 of the ICC Statute.
116 This provision is subject to exceptions as provided in the ICC Statute, for example revision of conviction or sentence

(Art. 84) and, according to some, appeals against an acquittal (Art. 81).
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ICC preclude the person being tried by a national (or another international) court

‘for a crime referred to in Article 5’ that was subject to the conviction or acquittal.
Interestingly, it seems that owing to the latter provision, although national courts

cannot prosecute a person for an international crime after he or she has been prose-
cuted for it at the ICC, they could prosecute him or her, on the basis of the same
conduct, for a domestic crime.117 It may be understandable that States would want to

preserve the right to try a person for murder after an unsuccessful war crimes charge at
the ICC, for example when no armed conflict could be established, but as worded the

provisions would also allow a subsequent national murder trial in spite of a war crimes
conviction on the same facts by the ICC.

The ICC Statute also provides that national decisions concerning ‘conduct also
proscribed under Article 6, 7 or 8’ (of the Statute) hinder prospective ICC prosecu-

tions, but with certain exceptions. Again ‘sham trials’ do not bar subsequent inter-
national proceedings. But there is no exception for cases where the national court has
dealt with the matter as an ‘ordinary crime’; it is the underlying facts, not the legal

characterization, that are decisive.Moreover, the ICC is required to assess whether the
national proceedings were conducted independently and impartially ‘in accordance

with the norms of due process recognized by international law’. The ICC Statute does
not require the Court to apply the ‘deduction of sentence’ principle, but provides

instead for discretional deduction of time spent in detention ‘in connection with con-
duct underlying the crime’.118

4.8 Practical obstacles to national prosecutions

Where national prosecution is of crimes committed abroad, there are special demands

relating to security, logistics and international cooperation. Some countries have
established specialized police and prosecution units to deal with crimes of this kind,
for example Canada, Denmark, the Netherlands, Norway and the United Kingdom.

Where international cooperation is required it may have attendant problems. In
many cases, proceedings have been extended due to problems concerning apprehen-

sion of the accused.119 Eichmann was abducted in another State, Barbie was ‘expelled’
(but not ‘extradited’) from Bolivia, Touvier was for long in hiding in France, and

many others have escaped justice because of extradition requirements. Documentary
and physical evidence are normally difficult to secure and witness evidence is therefore

crucial.
National prosecutions have regularly taken place long after the event. This may

make live evidence impossible to obtain or may affect the reliability of the statements
made; key witnesses may have forgotten critical events and misidentified the accused,
as in the Polyukhovich and Demjanjuk cases. The difficulty of obtaining evidence may

117 Immi Tallgren, ‘Article 20’ in Triffterer, Observers’ Notes, 428; Van den Wyngaert and Ongena, Ne bis in idem, 723.
118 Art. 78(2) of the ICC Statute. 119 See ch. 5.
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also affect fair trial rights and some national courts have applied rules of evidence

more liberally to defence evidence as a protection against unjust convictions.
Examples are the Finta case in Canada and the Demjanjuk case in Israel.120

Furthermore, old defendants may no longer be fit to stand trial or to serve a prison
sentence; for example, the Papon case and the abandoned UK trial against Szyman
Serafinowicz.121

Further reading

M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law
(2nd edn, The Hague, 1999).

Horst Fischer, Claus Kress and Sascha Rolf Lüder (eds.), International and
National Prosecution of Crimes Under International Law: Current
Developments (Berlin, 2001).

Roy S. Lee (ed.), States’ Responses to Issues Arising from the ICC Statute:
Constitutional, Sovereignty, Judicial Cooperation and Criminal Law (New
York, 2005).

Timothy McCormack and Gerry Simpson (eds.), The Law of War Crimes:
National and International Approaches (The Hague, 1997).

William Schabas, Genocide in International Law (Cambridge, 2000).
David Turns, Aspects of National Implementation of the Rome Statute: The

United Kingdom and Selected Other States’ in Dominic McGoldrick, Peter
Rowe and Eric Donnelly (eds.),The Permanent International Criminal Court:
Legal and Policy Issues (Oxford, 2003) 337–87.

Christine Van den Wyngaert, ‘War Crimes, Genocide and Crimes Against
Humanity – Are States Taking National Prosecutions Seriously?’ in Cherif
Bassiouni (ed.), International Criminal Law (2nd edn, New York, 1999),
vol. III, 227–39.

Christine Van den Wyngaert and Tom Ongena, ‘Ne bis in idem Principle,
Including the Issue of Amnesty’ in Antonio Cassese et al. (eds.), The Rome
Statute of the International Criminal Court (Oxford, 2002) 705–29.

The ICRC collects and makes available national legislation and case law
(www.icrc.org), with updates also published in the International Review of
the Red Cross.

Country reports on legislation and practice are collected in:
Albin Eser, Ulrich Sieber and Helmut Kreicker (eds.), Nationale Strafverfolgung

völkerrechtlicher Verbrechen-National Prosecution of International Crimes
(Max-Planck Institute (2003–05) S 95.1–95.6) vols. 1–6.

120 Richard May, ‘The Collection and Admissibility of Evidence and the Rights of the Accused’ in Mark Lattimer and
Philippe Sands (eds.), Justice for Crimes Against Humanity (Oxford, 2003) 167–9.

121 See Jane Garwood-Cutler, ‘The British Experience’ in: Bassiouni, International Criminal Law, 325–6.
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5

State Cooperation with Respect to National
Proceedings

5.1 Introduction

Criminal law and proceedings are at the heart of state sovereignty and cooperation

in criminal matters is a voluntary undertaking; a State is not obliged to cooperate
with others in criminal matters unless it has agreed to do so. But over time, the

parochial view that criminal law, including its effects, is local in nature has given
way to an ever growing need for and actual regulation of international legal

cooperation. Influential factors in this regard are increased cross-border activities,
including the commission of crimes, international terrorism and the development of

human rights.
International crimes are of concern to all States and therefore lend themselves to

efforts at cooperation. A commitment to cooperate, in the form of extradition, is the

alternative to prosecution in accordance with the aut dedere, aut judicare principle,
when applicable.1 Cooperation is particularly important when the State is exercising

jurisdiction over crimes committed abroad, but may also be necessary when a State is
investigating and prosecuting crimes committed on its own territory. Prosecution of

genocide, crimes against humanity, and war crimes is no exception. For example,
regional cooperation has been internationally promoted in the Balkans between

Serbia, Montenegro, Croatia and Bosnia and Herzegovina (the ‘Palic process’) and
regional agreements are being developed.2

But international law, treaty and custom, has not (yet) developed a special regime
for State-to-State cooperation concerning these crimes.3 The Geneva Conventions
and Additional Protocol I, for example, explicitly refer to cooperation in accordance

with domestic legislation.4 One must therefore resort to general principles and provi-
sions of international and domestic law on international cooperation in criminal

matters. In relation to the ICTY, ICTR and ICC, however, State cooperation is
subject to separate regimes to which we shall return in Chapter 19.

1 See ch. 4. 2 Annual Report on Activities of the OSCE Mission to Serbia and Montenegro 2005 at 16–17.
3 See, however, e.g. GA Res. 3074(XXVIII) of 3.12.1973, which establishes a special regime but does not reflect custom.
4 Art. 49 of GC I, Art. 50 of GC II, Art. 129 of GC III, Art. 146 of GC IV, and Art. 88 of AP I.
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Traditional forms of legal cooperation5 are: extradition, mutual legal assistance,

transfer of criminal proceedings, and enforcement of foreign penalties. In addition,
there is an ever-increasing degree of cooperation, at various levels of formality,

between police and other law enforcement authorities in different States.

5.2 International agreements

Originally informal, extradition was the first form of legal cooperation to be regulated

by international (bilateral and later multilateral) agreements. Other forms of coopera-
tion were subsequently added, first as auxiliary measures to extradition and only later

as independent forms of assistance. In the 1960s further steps were taken, especially
within the Council of Europe, to extend the cooperation into transfer of criminal

proceedings (delegation of prosecution) and post-conviction measures.
Most States require a bilateral or multilateral agreement as a condition for provid-

ing cooperation, and thus reciprocity, but States can also grant assistance unilaterally.
However, the quantity and quality of international agreements and, even more pro-

nounced, domestic legislation on legal cooperation is unevenly distributed across the
world. Some States have concluded a great number of bilateral agreements. Some
regions have very advanced multilateral regimes, for example in Europe where both

the Council of Europe and the EU are very active in this field,6 and also within the
Commonwealth. But there is no global extradition or mutual legal assistance treaty of

general application and many States rely on international and national regimes that
are rudimentary, outdated, or restricted to special crimes. In order to assist States, the

UN has developed Model Treaties concerning all major forms of cooperation.7

Assistance with implementing legislation is also provided by the UN, other organiza-

tions and individual States.
State cooperation is addressed in various multilateral treaties, the primary func-

tion of which is to codify international or transnational crimes and oblige the States

Parties to combat them by criminalizing certain acts and provide for criminal
jurisdiction. The older treaties, however, address cooperation only in very general

terms. For example, the contracting parties to the 1948 Genocide Convention
‘pledge themselves . . . to grant extradition in accordance with their laws and trea-

ties’;8 the 1977 AP I to the Geneva Conventions,9 as well as the 1984 Torture

5 The terminology in this field is subject to some controversy. Civil law jurisdictions seem to prefer the term ‘international
judicial assistance’, which reflects the judicial involvement in criminal investigations in these countries, while common
law jurisdictions rather refer to ‘international or mutual legal assistance’. Other distinctions have been suggested between
assistance (to a foreign criminal investigation or trial) and transfer (of proceedings or penalty enforcement), and between
extradition and other (lesser) forms of assistance.

6 Regional treaties have also been adopted under the auspices of the Organization of American States, the League of Arab
States, and the Commonwealth of Independent States.

7 On 14.12.1990 the UN General Assembly adopted Model Treaties on extradition (Res. 45/116), mutual assistance in
criminal matters (Res. 45/117), transfer of proceedings in criminal matters (Res. 45/118), and transfer of supervision of
conditionally sentenced or conditionally released (Res. 45/119).

8 Art. 7. See also Art. 49 of GC I, Art. 50 of GC II, Art. 129 of GC III and Art. 146 of GC IV.
9 Art. 88.
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Convention,10 require the parties to afford each other ‘the greatest measure of

assistance’. Nevertheless, many treaties explicitly provide that the relevant crime
shall be an extraditable offence and that the treaty may satisfy domestic conditions

that a treaty obligation for extradition exists.
More recent treaties, however, elaborate further on legal cooperation in criminal

matters and include more or less complete regimes for extradition, mutual legal

assistance and sometimes other forms of legal cooperation. Examples of multilateral
UN treaties are the 1988 Drug Trafficking Convention,11 the 2000 Organized Crime

Convention (the Palermo Convention),12 and the 2003 Corruption Convention.13

Less detailed, and with a particular focus on extradition (and temporary transfer of

detainees and prisoners), are the 1997 Terrorist Bombings Convention14 and the 1999
Terrorist Financing Convention.15

With respect to terrorism, however, there are also some examples where the
Security Council has ordered a State to surrender suspects for prosecution in another
State, and thereby circumvented the normal requirements for extradition, including

that of a treaty base.16

Some specialized organizations operate in this area.17 Most well-known is the

International Criminal Police Organization (Interpol), originally established in 1923
and with 184 member countries, which provides a police communications system,

databases (of criminals and stolen property), and operational police support services.
Other examples are the European Police Office (Europol) and the EU’s Judicial

Cooperation Unit (Eurojust), both created within the EU.

5.3 Some basic features

Both in law and in practice, cooperation in criminal matters is characterized by a
dichotomy between state sovereignty, and hence a preference for one’s own system,
and a common interest and solidarity among States in combating crimes, which in

turn requires trust in the legal systems of others. State-to-State cooperation is hori-
zontal in nature – each State is considered sovereign and equal – which is manifested,

inter alia, by reciprocity requirements and extensive grounds to refuse a request for
cooperation.

There is also an obvious link between international legal cooperation and the
exercise of extraterritorial criminal jurisdiction.18 The more far-reaching the

10 Art. 9. 11 Arts. 6–11. 12 Arts. 13–14, 16–21.
13 Arts. 43–50. In addition, the Convention entails an advanced scheme for cooperation concerning asset recovery,

Arts. 51–59.
14 Arts. 8–14. 15 Arts. 9–17.
16 See ch. 14; see also Michael Plachta, ‘The Lockerbie Case: The Role of the Security Council in Enforcing the Principle

Aut Dedere Aud Judicare’ (2001) 12 EJIL 125.
17 See, e.g. D. McClean, International Co-operation in Civil and Criminal Matters (Oxford, 2002) 161–2 and 167–8.
18 See, e.g. Christopher Blakesley and Otto Ladogny, ‘Finding Harmony Amidst Disagreement over Extradition, the Role

of Human Rights, and Issues of Extraterritoriality under International Criminal Law’ (1991) 24 Vanderbilt Journal of
Transnational Law 1.
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extraterritorial jurisdiction is, the more problematic the issue of competing, concur-

rent jurisdictions will be, and this in turn will often hamper cooperation.

5.3.1 Traditional assistance and ‘mutual recognition’

Traditionally, the requesting State asks for assistance with a certain measure (or seeks

a particular result) and the requested State, if granting the request, takes the measure
according to the conditions and the procedures prescribed by its domestic law. Strict

formalities and lengthy procedures often plague cooperation and a scheme of this kind
does not always produce results that are useful in the requesting State, particularly if

the laws are very different or if strict conditions apply regarding, for example, the
admissibility of evidence. Efforts have therefore been made to improve this traditional
format, inter alia, by allowing the requesting State to prescribe procedural require-

ments and to participate when measures are taken on its behalf.19 There is also a move
away from the traditional, and often inefficient, diplomatic channel for cooperation

requests in favour of specialized central authorities in the States, often within the
Ministry of Justice or Home Office, or even direct communications between the

judicial authorities in the different States.
Within the EU a further, and more radical, step has been taken with the introduc-

tion of a principle of ‘mutual recognition’ of foreign judicial decisions as the corner-
stone for the legal cooperation among the Member States. This development of the
horizontal approach to cooperation includes an ipso facto recognition and execution

of foreign orders or requests with aminimum of formality. The concept rests on a high
level of mutual trust and similar, or at least well-known, procedural principles and

human rights standards; the ‘approximation’ of laws (the politically correct term
within the EU for ‘harmonization’) is a closely related issue. First articulated as a

general principle in 1999, it has subsequently been implemented in different instru-
ments, most notably regarding the European Arrest Warrant.20

5.3.2 Double criminality, rule of specialty and statutory limitations

Although cooperation originates from a common interest in combating crimes, inter-
national agreements and domestic laws impose strict requirements for cooperation

and States retain broad powers to refuse requests from other States.
The principle of ‘double criminality’ (or ‘dual criminality’) has long been applied,

requiring that the underlying act (or omission) is criminal in both the requesting and
the requested State. The principle stems from the principle of legality (nulla poene sine

lege), but is also closely linked to state sovereignty and reciprocity.21 It is often

19 See, e.g. Art. 18 of the 2000 Palermo Convention and Arts. 2 and 8 of the 2001 Additional Protocol II to the 1959
European Convention on Mutual Assistance in Criminal Matters.

20 Council Framework Decision of 13.6.2002 on the European Arrest Warrant and the Surrender Procedures between
Member States, OJ L190, 18.7.2002, pp. 1–20. See section 5.4.1.

21 Generally, see Nils Jareborg (ed.), Double Criminality – Studies in International Criminal Law (Uppsala, 1989).
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asserted that the requirement, although sometimes discretionary, constitutes a major

obstacle to effective cooperation and many commentators argue that it is no longer
necessary; other grounds for refusal, such as ordre public, offer sufficient protection of

State interests.22 But the assertion is not empirically proven and some argue that the
double-criminality requirement serves to protect human rights.23 Many newer instru-
ments, particularly in the EU, seek to abolish the requirement; the European Arrest

Warrant, for example, does not require double criminality regarding selected crimes,
including ‘crimes within the jurisdiction of the International Criminal Court’.24 Some

older examples exist too regarding States with similar laws and a long tradition of
close cooperation, for example extradition among the Nordic States.25

Moreover, the double-criminality rule is applied differently. Some States require
identical crimes while others are satisfied if the underlying facts constitute any crime

(of sufficient gravity, if required) in both legal systems. However, this could entail not
only a comparison of the definition of the crime (in abstracto), but also applicable
grounds for excluding criminal responsibility in the case at hand (in concreto).

A further restriction is the requirement in some countries that not only the conduct
but also the applicable criminal jurisdiction of the requesting State must be equivalent

to that of the requested State; the exercise of jurisdiction in the requesting State must
have been possible also in the requested State.26 The latter practice hinders coopera-

tion when the requesting State applies extraterritorial jurisdiction and the jurisdiction
of the requested State is primarily based upon territoriality, as is normally the case in

common law jurisdictions. In addition to these conditions, the double-criminality rule
also has a temporal aspect; the House of Lords in the Pinochet case controversially

established that the double-criminality requirement must be met at the time of the
offence and not (only) at the time of the extradition request.27

With respect to genocide, crimes against humanity, and war crimes, the ICC Statute

and the incentive to enact domestic legislation that the complementarity principle
provides, offers hope for improved cooperation even if a double-criminality require-

ment is retained among States. Many have adopted, or are considering, similar, if not
identical, crimes and broader criminal jurisdiction in national law, which should

reduce the room for refusals on double-criminality grounds.

22 See, e.g. Thomas Weigend, ‘Grundsätze und Probleme des Deutschen Auslieferungsrecht’ (2000) 40/2 Juristische
Schulung 105 at 107.

23 See, e.g. Michael Plachta, ‘The Role of Double Criminality in International Cooperation in Penal Matters’ in Jareborg
(ed.), Double Criminality 128–9.

24 Art. 2 of the Framework Decision on the European Arrest Warrant; see also the 1996 EU Extradition Convention
(Art. 7).

25 As a result of legislative cooperation, extradition laws with substantively the same content have been enacted by
Denmark, Finland, Norway and Sweden in 1959–61 (double criminality is not required except concerning extradition
of nationals and political offences). Similarly, witnesses are required to give evidence before a court of another Nordic
State without any double-criminality requirement.

26 See also the Framework Decision of 13.6.2002 on the European Arrest Warrant, Art. 4(7)(b).
27 R v. Bow Street Metropolitan StipendiaryMagistrate ex parte Pinochet Ugarte (No.3) [1999] 2 All ER 97, HL. See Colin

Warbrick, ‘Extradition Aspects of Pinochet 3’ (1999) 48 ICLQ 958.
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The rule of specialty, which is common in extradition treaties,28 restricts the

requesting State to bringing proceedings only with respect to the crimes for which
the suspect were extradited; the double-criminality principle and other conditions for

extradition, such as the political offence exception, would otherwise easily be defeated.
However, the requested State could always consent to prosecution of other offences
and within the EU some agreements provide a presumption of consent under certain

circumstances as well as a possibility for the suspect to waive entitlement of the
specialty rule.29 For mutual legal assistance, the imposition of conditions on the use

or transmission of information and material furnished by the requested State, may
serve the same purpose.30

Also linked to the double-criminality requirement are statutory limitations, which
in some domestic systems apply generally and may bar cooperation; concerning

extradition, some agreements, such as the 1957 European Extradition Convention,31

explicitly allow statutory limitations as a discretionary ground for refusal. In other
systems, like the United Kingdom, serious offences are not subject to such limitations,

but extradition may still be refused because the passage of time would make it ‘unjust
and oppressive’ (a habeas corpus ground).32 As we have seen in Chapter 4, this also

applies to international crimes in many States and no customary rule prevents this
practice.

5.3.3 Ne bis in idem or double jeopardy

As described in section 4.7, the principle of ne bis in idem is a general criminal law

principle in most national systems, but one that is normally confined to application
within the same system. But so long as criminal proceedings are not prevented by a

judgment (or other final decision) in another State, criminal proceedings concerning
the same person and criminal act (or omission) might already be finalized in the
requested State when the request is made. This is even more likely regarding offences

over which States exercise extraterritorial jurisdiction.
Traditionally, international extradition agreements acknowledge the principle with

regard to the requested State by prohibiting extradition if that State has already
passed a final judgment against the fugitive. The 1957 European Extradition

Convention and, more recently, the European Arrest Warrant provide such grounds
for refusal.33 Similarly, this ground for refusal is provided for other forms of

28 E.g. Arts. 14–15 of the 1957 European Extradition Convention.
29 E.g. Art. 10 of the 1996 EU Extradition Convention, and Art. 27 of the Framework Decision on the European Arrest

Warrant.
30 E.g. Art. 18(19) of the 2000 Palermo Convention.
31 Art. 10 of the 1957 European Extradition Convention.
32 Extradition Act 2003, ss.11, 14, 79 and 82 (UK).
33 Art. 9 of the 1957 European Extradition Convention (and the 1975 Additional Protocol), and Art. 3(2) of the

Framework Decision on the European Arrest Warrant.
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cooperation; while some treaties aim at preventing double punishment only,34 others

seek to prevent double prosecutions too.35

Furthermore, there is a trend towards giving the principle a broader application,

especially in the EU with the commitment to recognize each other’s judicial decisions
(mutual recognition). Not only evidence gathering and seizure but also arrests are now
subject to such recognition. Consequently, the EU States are allowed, under certain

conditions, to refuse execution of a European Arrest Warrant if the fugitive has
already been finally adjudged by a third State concerning the same act.36 This

increases the scope for rejecting a request and preserves the common law plea of
autrefois acquit, autrefois convict without a special reservation to the international

instrument.37 But there is no general rule of international law preventing extradition
because of a judgment in a third State.

However, the lack of common standards for the application of the ne bis in idem
principle (see section 4.7) complicates cooperation and increasingly international
courts such as the European Court of Human Rights and the European Court of

Justice have had to address how it should be applied to different forms of
cooperation.38

5.3.4 Human rights and legal cooperation

In criminal law there is often a tension between the fundamental human rights

afforded to individuals and the State interest in efficient law enforcement and prose-
cution; international cooperation in criminal matters is no exception. Extradition laws

and treaties have traditionally been interpreted in favour of the request. In common
law jurisdictions the ‘rule of non-inquiry’ has often discouraged the courts from

inquiring into the fairness of the proceedings of the requesting State. But while the
trend is generally to limit the grounds for refusing cooperation, human rights con-
siderations point in the opposite direction; cooperation, particularly extradition,

should not be granted if fundamental human rights of the person concerned would
be at risk.

Indeed, one important prerequisite for the more far-reaching cooperation in
Europe, and the underlying level of confidence in each other’s legal systems, is the

adherence to common and well-developed human rights standards. There are calls for
better safeguards within the EU, a task that is complicated by the separate system of

the Council of Europe, to which all EU Member States belong, but not the EU itself.

34 See, e.g. Arts. 35–7 of the 1972 European Convention on Transfer of Proceedings in Criminal Matters (mandatory
ground for refusal), and Art. 18(1)(e) of the 1990 European Proceeds from Crime Convention (optional ground for
refusal).

35 See, e.g. Arts. 54–8 of the 1990 Convention Implementing the Schengen Agreement (albeit with certain exceptions).
36 Art. 4(5) of the Framework Decision on the European Arrest Warrant.
37 The United Kingdom made a formal reservation to Art. 9 of the 1957 European Extradition Convention.
38 See, e.g. John Vervaele, ‘The transnational ne bis in idem principle in the EU mutual recognition and equivalent

protection of human rights’ (2005) 1 Utrecht Law Review 100.
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Such efforts are particularly important today when the international fight against

terrorism, which includes improved cooperation, is challenged for violating and
eroding fundamental human rights.39

An early expression of the human rights concerns is the non-refoulement principle
which applies in refugee law and provides that a refugee should not be returned to a
country where he or she is likely to be persecuted, as established in the 1951 Refugee

Convention; a principle to which exception is made, however, to those who have
committed a ‘crime against peace, a war crime, or a crime against humanity’ or ‘a

serious non-political crime’.40

That domestic human rights protection, constitutional or otherwise, is applicable

also to legal cooperation is natural, and established by courts in many States. It was
long unclear, however, whether international human rights obligations would apply,

and even trump, international cooperation obligations. But in the groundbreaking
Soering decision of 1989, the EuropeanCourt of HumanRights established that States
Parties to the ECHR have certain obligations to protect individuals against a serious

breach of their human rights in another State; ‘knowingly to surrender a fugitive to
another State where there were substantial grounds for believing that he would be in

danger of being subjected to torture’, as well as of inhuman or degrading treatment,
would be a violation of the ECHR.41 The UNHuman Rights Committee has followed

suit when interpreting the ICCPR.42

However, the international human rights bodies only apply the treaties they are

established to protect and do not have to choose between conflicting treaty obligations
or apply the domestic laws43 by which these obligations are implemented. The oppo-

site is true for domestic courts. In some countries the courts can rely upon the
constitution, or laws which take precedence over other laws, for example a law
incorporating the ECHR, to afford priority to human rights considerations, while in

other countries this is reflected in the legislation on international cooperation in
criminal matters. From an international law perspective, however, the justification

must be sought elsewhere; it has been suggested that certain human rights norms have
higher status, based on jus cogens notions, and that multilateral human rights con-

ventions have primacy over other international agreements on ordre public grounds.44

But this is controversial and would in any case not go beyond the most serious

violations, such as torture, and no general human rights exception from extradition
exists today.45

39 See generally, ch. 14, and Helen Duffy, The ‘War on Terror’ and the Framework of International Law (Cambridge, 2005).
40 Art. 1 of the 1951 Refugee Convention. 41 Soering v. United Kingdom (1999) ECHR 14, para. 88.
42 See, e.g. Ng v. Canada HRC 5.11.1993.
43 The ECtHR has nonetheless assumed certain powers to review the compliance with domestic law, which also applied to

detention pending extradition; see, e.g. Bordovskiy v. Russia (2005) ECHR 66, paras. 41–4.
44 J. Dugard and C. van den Wyngaert, ‘Reconciling Extradition with Human Rights’ (1998) 92 AJIL 194–5.
45 Ibid., at 205–6.
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But human rights standards do not only play a role in extradition. Material that

has been obtained abroad through mutual legal assistance could also be affected
by violations, for example evidence obtained by torture,46 and therefore be inadmis-

sible in the requesting State. Other difficulties relate to data protection concerning
transferred information and third party rights in case of the seizure or freezing of
property.

5.4 Extradition

Extradition is the surrender of a person by one State to another, the person being

either accused of a (extraditable) crime in the requesting State or unlawfully at large
after conviction. This is a considerable intrusion in the liberty of the person concerned,

but one which is justified by the common interest of States in combating crimes and
expunging safe havens for fugitives. The standard term being ‘extradition’, terms such

as ‘surrender’ or ‘transfer’ are sometimes used, often with a view to signal a substan-
tive difference.47

Extradition is normally subject to strict requirements. The already mentioned
principles of double criminality and the rule of specialty apply and the offences must
also be extraditable. The requested State may deny extradition with reference to ne

bis in idem, which sometimes also covers a pardon or an amnesty in that State or a
third State.48

Additionally, numerous grounds for refusal apply and conditions may be imposed.
By allowing States to grant extradition in accordance with domestic law and applic-

able treaties, as is the case in the 1948 Genocide Convention and in the 1949 Geneva
Conventions, the aut dedere aut judicare obligation is qualified. Hence, the States may

apply the same conditions as for all other crimes. The provisions of the 1984 Torture
Convention are different, however, and it is sometimes argued that a condition such as
non-extradition of nationals (see section 5.4.4) may not be invoked to refuse extradi-

tion concerning torture; but in practice many States do refuse extradition of nationals
even in torture cases.49 With all these hurdles requests for extradition are not always

successful and one may ask what effect the obligation has on the requested State when
refusing to extradite. To be meaningful the principle must mean that the requested

State shall take domestic action if extradition is denied.50 But this could entail
jurisdictional and practical difficulties and there is little State practice in support of

this view to date.51

46 A v. Secretary of State for the Home Department (No. 2) [2005] UKHL 71; [2006] 2 AC 221.
47 See, e.g. Michael Plachta, ‘‘‘Surrender’’ in the context of the International Criminal Court and the European Union’

(2004) 19 Nouvelles études pénales 465.
48 The 1975 Additional Protocol (Ch. II.2) and the 1978 Second Additional Protocol (Ch. IV.4) to the 1957 European

Extradition Convention.
49 See, e.g. Arnd Düker, ‘The Extradition of Nationals: Comments on the Extradition Request for Alberto Fujimori’

(2003) 4 German Law Journal 1165.
50 See also Jean Pictet (ed.), The Geneva Conventions of 12 August 1949: Commentary (Geneva, 1960), vol. III, 623.
51 See Dugard and Van den Wyngaert, ‘Reconciling Extradition’, 209–10.
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5.4.1 Extradition agreements and the European Arrest Warrant

Many States insist on reciprocity and require an international agreement for extradi-
tion. Apart from numerous bilateral agreements, the basic multilateral treaty

in Europe is the 1957 European Extradition Convention and its Additional
Protocols, adopted by the Council of Europe, which represent a traditional scheme.
The EU has followed suit and adopted two conventions in 1995 and 1996, which

provide for simplified proceedings and reduced grounds for refusal but they are not
widely ratified.52

Among the EU Member States, however, the European Arrest Warrant has
replaced the traditional extradition scheme and introduced a system whereby a

warrant in one State shall be recognized and enforced (arrest and surrender) in all
other member States. Building upon the principle of mutual recognition of judicial

decisions, the European Arrest Warrant restricts many traditional grounds for
refusal.53 This has prompted amendments to domestic laws, either by special legisla-
tion (e.g. Sweden) or amendments to the existing extradition legislation (e.g. the

United Kingdom). In relation to non-EU States, however, extradition still applies in
accordance with multilateral or bilateral agreements and domestic extradition

legislation.

5.4.2 Extradition procedures

The extradition procedures follow the law and practice of the requested State and
applicable extradition agreements. Traditionally, the requesting State requests the

arrest and extradition, or provisional arrest to be followed within a certain time by a
surrender request, of the accused or convicted person. The requested State institutes

proceedings to execute the request. Inmost States, both the executive and the judiciary
have a role to play in the proceedings; a court considers the formal requirements and
the actual surrender is an executive decision. The European Arrest Warrant, on the

other hand, is to be recognized and enforced as such in the other Member States with
minimal formalities. This scheme is also an example of a general trend towards a

primarily judicial process.
The framing of the procedures depends upon the view taken on the extradition

process as such.54 Traditionally, it is seen as exclusively an arrangement between
sovereign States, which will check the formal requirements and protect fundamental

rights and fairness; the individual will play an insignificant role beingmerely the object
of the proceedings. The opposite view, inspired by the development of human rights, is

52 The 1995 Convention on Simplified Extradition Procedures (OJ C78, 30.3.1995, p. 2) and the 1996 Convention Relating
to Extradition between the Member States of the European Union (OJ C313, 13.10.1996, p. 12).

53 See, e.g. Nicola Venneman, ‘The European Arrest Warrant and Its Human Rights Implications’ (2003) 63 ZaöRV 103.
54 For further discussion, see M. Cherif Bassiouni, International Extradition: United States Law & Practice (4th edn,

New York, 2002) 51–66.
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that the process entails rights that the fugitive may claim individually. Hence, the

proceedings can be more or less extensive and time consuming in different States. In
common law countries the habeas corpus principle extends also to extradition and

offers an additional ground to challenge a foreign request.55 Linked to this, these
countries also require that the prosecution evidence against the fugitive justifies the
trial for which extradition is sought; supporting evidence is required and a prima facie

test is applied. While the United Kingdom has made exceptions to this requirement in
recent years – vis-à-vis EU member States and certain other countries, including the

USA56 – it still applies in many other common law jurisdictions.
In many common law jurisdictions, courts have long applied a rule of non-inquiry

regarding the good faith andmotive behind the extradition request or the standards of
criminal justice of the requesting State;57 such considerations of justice and inter-

national relations instead form part of the executive decision whether to extradite.
A consequence is that the fugitive may not bring evidence concerning discrimination
or other possible human rights violations, and the practice has been criticized.58 But

the rule is not without exceptions and the application varies considerably between
different jurisdictions. In the United Kingdom and Ireland, the European Arrest

Warrant has prompted mandatory judicial considerations of human rights issues.59

In civil law jurisdictions as well, the presumption is that the extradition request is made

in good faith, but the courts often accept challenges by the fugitive regarding human
rights violations.

5.4.3 Extraditable and non-extraditable offences

Extradition is normally restricted to serious offences, often by reference to a minimum

level of punishment,60 which might simplify, but does not do away with, a double-
criminality requirement. International and transnational crimes are regularly extra-
ditable, regardless of whether the aut dedere aut judicare principle of a particular treaty

or a general requirement of gravity applies.
In addition, certain classes of offences are typically excluded from extradition.Most

agreements, and thus domestic legislation, provide, as the main rule, that offences of
a political nature are non-extraditable; the requested State avoids getting involved in

conflicts abroad and preserves its right to grant political asylum. What will be

55 On UK law, see e.g. I. Stanbrook and C. Stanbrook, Extradition Law and Practice (2nd edn, Oxford, 2000), 237–48.
56 Extradition Act 2003.
57 For jurisprudence, see Dugard and van den Wyngaert, ‘Reconciling Extradition’, 189–91.
58 See, e.g. Richard J. Wilson, ‘Toward the Enforcement of Universal Human Rights Through Abrogation of the Rule of

Non-Inquiry in Extradition’ (1997) 3 ILSA Journal of International & Comparative Law 751, and David B. Sullivan,
‘Abandoning the Rule of Non-Inquiry in International Extradition’ (1999) 15 Hastings International & Comparative
Law Review 111.

59 See Susie Alegre and Marisa Leaf, ‘Mutual Recognition in European Judicial Cooperation: A Step Too Far Too Soon?
Case Study – the European Arrest Warrant’ (2004) 10 European Law Journal 200 at 203–5.

60 Some countries, e.g. the United Kingdom and the USA, have instead referred to a list of offences, with the drawback of
repeatedly requiring amendments.
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considered a ‘political offence’ is not internationally defined, however, which leaves

room for considerable discretion.61 In the past, politically motivated violence was
sometimes considered a ‘political offence’, and thus extradition was denied, but today

a number of terrorism treaties explicitly provide that the crimes in question shall not
be regarded as a political offence for the purpose of extradition.62 The 1948 Genocide
Convention63 also has such a clause and, in Europe, the 1975 Additional Protocol to

the 1957 European Extradition Convention clarifies that genocide and certain war
crimes shall not prevent extradition from being political offences.64 The European

Arrest Warrant applies to offences of a certain gravity, including the crimes under the
ICC Statute, and does not include a political offence exception.

Another, often excluded, group of offences is military offences.65 These are offences
according to military law, but not ordinary criminal law, and should not hinder

extradition for international crimes such as war crimes. Fiscal offences are also
traditionally exempt from extradition.

5.4.4 Non-extradition of nationals

Many States, primarily civil law jurisdictions, prohibit the extradition of their own
nationals; the principle is based on a historical duty of the State to protect its citizens,

sovereignty, and indeed distrust in foreign legal systems, and it is often constitution-
ally protected.66 As a counterweight, many of these States provide for extensive

criminal jurisdiction over offences committed abroad. This in turn may prevent
extradition, however, if the national is in a third State and that State also considers

the applied theory of jurisdiction when determining the double-criminality require-
ment (see section 5.3.2) and takes a restrictive view on jurisdiction, which is often the

case in common law countries. This was a key issue in the Pinochet case in the United
Kingdom where the House of Lords accepted the jurisdiction of the requesting State
(Spain) only from the date when the UK had implemented the 1984 Torture

Convention (and thus accepted extraterritorial jurisdiction).67

Within the EU, efforts have been made to do away with nationality as a ground for

refusal.68 The European Arrest Warrant is an example, but still the requested State
retains a right to refuse surrender if it chooses to exercise jurisdiction itself or it may

61 See, e.g. Bert Swart, ‘Human Rights and the Abolition of Traditional Principles’ in A. Eser and O. Ladogny (eds.),
Principles and Procedures for a New Transnational Criminal Law (Freiburg, 1992) 505–34. Generally, see Christine van
den Wyngaert, The Political Offence Exception to Extradition: The Delicate Problem of Balancing the Rights of the
Individual and the International Public Order (The Hague, 1980).

62 See ch. 14. 63 Art. 7.
64 Art. 3 of the Additional Protocol.
65 E.g. Art. 4 of the 1957 European Extradition Convention.
66 See, e.g. Michael Plachta, ‘(Non-)Extradition of Nationals: A Never-ending Story?’ (1999) 13 Emory International Law

Review 77.
67 R v. Bow Street Metropolitan Stipendiary Magistrate ex parte Pinochet (No. 3) [1992] 2 All ER at 107 and 135–6. For a

critical view, see Warbrick, ‘Extradition Aspects of Pinochet 3’.
68 See, e.g. Zsuzsanna Deen-Racsmány and Rob Blekxtoon, ‘The Decline of the Nationality Exception in European

Extradition?’ (2005) 13 European Journal of Crime, Criminal Law and Criminal Justice 317.
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request the return of the fugitive for service of any custodial sentence or detention

order.69 Similarly, the 2000 Palermo Convention acknowledges the condition that an
extradited national of the requested State be returned for the service of any sentence

imposed.70

5.4.5 Death penalty, life imprisonment and other human rights grounds

Many States that have abolished capital punishment domestically also prohibit extra-

dition when the fugitive may face the death penalty, unless the requesting State
undertakes not to impose this penalty in the case at hand or at least not to enforce

it.71 This is in keepingwith commitmentsmade in certain human rights treaties and the
Soering principle that a State is bound by its human rights obligations with respect to

extradition. Some international treaties also enshrine this extradition condition.72 But
the penalty as such is not banned under customary international law (see section 18.1),

and hence the Soering case addressed the matter as a part of the prohibition of torture
or inhumane or degrading treatment or punishment.73

The 1984 Torture Convention also provides that extradition is not allowed to a
country where the fugitive would be in danger of torture.74 Inhumane and degrading
treatment or punishment is a less clear and thus more difficult concept. While the

Soering case found that ‘the death-row phenomenon’ falls under the prohibition, the
UNHumanRights Commission has not so found and instead attacked themethods of

execution.75 Corporal punishment, poor prison conditions and harsh interrogation
methods may also meet the criteria for refusal.76

Life imprisonment is also a problematic concept in some States, and even uncon-
stitutional, and there are regional examples where life imprisonment prevents extra-

dition.77 One solution, as provided for by the European Arrest Warrant, is to allow
States to make the surrender conditional on the issuing State providing for review of
life sentences.78

A common clause in international agreements, inspired by the non-refoulement
principle, prevents extradition when there are substantial grounds for believing that

there is a discriminatory purpose behind the prosecution or punishment in the

69 Arts. 4(6) and 5(3) of the Framework Decision on the European Arrest Warrant. 70 Art. 16(11).
71 SeeWilliam Schabas, ‘Indirect Abolition: Capital Punishment’s Role in Extradition Law and Practice’ (2003) 25 Loyola

of Los Angeles International and Comparative Law Review 581.
72 E.g. Art. 11 of the 1957 European Extradition Convention.
73 Art. 3 of the ECHR. See also Öcalan v. Turkey (2005) ECHR 282, paras. 162–75 (also considerations under Art. 2 of the

ECHR regarding unfair proceedings and the death penalty).
74 Art. 3(1); see ch. 14. See also Art. 3(f) of the UN Model Treaty on Extradition.
75 See Ng v. Canada HRC 5.11.1993 and Kindler v. Canada HRC 11.11.1993.
76 See, e.g. Tyrer v. United Kingdom (1978) ECHR 2 25.4.1978, Ireland v. United Kingdom ECtHR 18.1.1978, and

Boudellaa et al v. Bosnia and Herzegovina et al. Human Rights Chamber for Bosnia and Herzegovina 11.10.2002.
77 E.g. Art. 9 of the 1981 Inter-American Extradition Convention.
78 Art. 5(2) of the Framework Decision on the European Arrest Warrant.
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requesting State.79 The UN Model Treaty on Extradition 1990 extends this prohibi-

tion to cases where the fugitive does not receive the minimum guarantees in criminal
proceedings according to the ICCPR.80 But without any qualifications this condition

would be difficult to apply and could seriously hamper cooperation. The European
Court of Human Rights, beginning with the Soering decision, is instead requiring a
flagrant denial of a fair trial. Moreover, potential future violations are more difficult

to establish than already suffered violations.While a refusal of extradition based upon
a judgment in absentia, which cannot be appealed, has support already in some

extradition agreements81 and accords with the case law of the European Court of
Human Rights,82 there has been a reluctance to conclude a risk for violations.

Increasingly, however, national courts in Europe consider allegations that extradition
will result in a serious breach of human rights, at least when the fugitive can support

the claim; the mere fact that the requesting State is also party to the ECHR is not
sufficient per se for ruling out potential violations.83 Denying extradition would
arguably be consistent with the right to decline cooperation on ordre public grounds.

Following the European Arrest Warrant,84 judicial human rights considerations are
now mandatory in the extradition proceedings of some countries, for example the

United Kingdom and Ireland.
In practice, assurances by the requesting State often make extradition possible in

spite of human rights concerns – non-application or non-enforcement of the death
penalty, guarantees against torture, the right to a new trial, etc. But such assurances

are difficult to follow up and normally without sanctions if breached. Hence, a
thorough assessment must be made in each case as to whether they offer sufficient

protection and conditional extradition is not always a solution.85

5.4.6 Re-extradition

In order to observe all the conditions for extradition, and often as part of the rule

of specialty, the requesting State is generally not allowed to re-extradite the fugitive
to a third State without the consent of the requested State. This is provided, for

example, in the 1957 European Extradition Convention concerning re-extradition
for offences committed before the surrender to the requesting State.86 However, the

European Arrest Warrant allows re-extradition to another EU State without consent
in some cases and also provides that a general waiver from the remaining consent

requirement may be made; but re-extradition to a third State will always require

79 E.g. Art. 11 of the 1957 European Extradition Convention, Art. 9 of the 1979 Hostage Convention, Art. 4(5) of the 1981
Inter-American Extradition Convention, and the 1990 Commonwealth Scheme for the Rendition of Fugitive Offenders.

80 Art. 3(f) of the Model Treaty.
81 E.g. Art. 3 of the 1978 Second Additional Protocol to the 1957 European Extradition Convention. Cf. the conditional

surrender provided for in Art. 5(12) of the Framework Decision on the European Arrest Warrant.
82 E.g. Stoichkov v. Bulgaria ECtHR 24.6.2005 paras. 53–8.
83 See Vennemann, ‘The European Arrest Warrant’, 117–19.
84 See Art. 1(3) of the Framework Decision on the European Arrest Warrant.
85 See Dugard & Van den Wyngaert, ‘Reconciling Extradition’, 206–8. 86 Art. 15.
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consent.87 In practice this means that the third State seeking re-extradition will have

to meet the conditions both in the original requesting and requested States. There
are examples, however, where the requirements for re-extradition have, in effect,

been circumvented by instead deporting the fugitive under immigration laws (see
section 5.4.7).88

5.4.7 Abduction, rendition or expulsion

When there are no extradition arrangements, or these are inapplicable (for example
the political offence exception) or seen as ineffective, some States will resort to

other measures in order to apprehend the fugitive – abduction or ‘irregular rendi-
tion’. This may be conducted in a particular case, such as the Eichmann case,89 or

even as a state policy for certain cases, such as the United States anti-terrorist
rendition programme. Such activities can, but do not have to, violate international

law, depending on whether the territorial sovereignty of another State and the
human rights of the individual concerned are respected or not.90 Additionally,

international humanitarian law may also be invoked in case of an ‘armed conflict’
(see Chapter 12).

In accordance with the maxim male captus, bene detentus national courts have long

been prepared to try accused persons regardless of how they came under the jurisdic-
tion of the court, even if the arrest and surrender of the person was unlawful under

national or international law. Hence in the Eichmann case, the District Court of
Jerusalem saw no obstacle to trying the accused although he had been abducted

from Argentina, without that State’s consent, by Israeli agents. While this principle
still applies in some States, notably the United States, it is being replaced in other

States by the so-called abuse of process doctrine.91 Originally established by the
House of Lords, the doctrine has been applied by courts, inter alia, in the United
Kingdom, New Zealand, Australia, South Africa and Zimbabwe. But the case law is

inconsistent and different factors have had an impact on the decision whether to decline
jurisdiction due to abuse of process: involvement by officials of the forum State,

the nationality of the accused, protests by the injured State, the possibility to seek
extradition, the treatment of the accused, and the gravity of the crimes.92 In

addition, an ‘Eichmann exception’ has been argued concerning ‘universally condemned
offences’.93

87 Art. 28 of the Framework Decision on the European Arrest Warrant. See also Art. 12 of the 1996 EU Extradition
Convention, which removed the consent requirement among the EU States but never entered into force.

88 See, e.g. Bozano v. France ECtHR 18.12.1986.
89 See ch. 3; see also P. O’Higgins, ‘Unlawful Seizure and Irregular Rendition’ (1960) 36 BYIL 279.
90 Generally, see the Venice Commission, Opinion on the International Legal Obligations of Council of Europe Member

States in Respect of Secret Detention Facilities and Inter-State Transport of Prisoners, 17.3.2006 (www.venice.coe.int).
91 For a survey of national case law, see Dragan Nikolić ICTY T. Ch. II 9.10.2002 paras. 79–93.
92 Ibid., para. 95.
93 See Rosalyn Higgins, Problems and Process: International Law and How We Use It (Oxford, 1994) 72–3. See also

section 17.7.3.
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State authorities sometimes choose to deport a fugitive under immigration laws

instead of dealing with the matter as extradition. This is usually much faster and the
surrender normally unconditional. But as the South African Constitutional Court has

stated, deportation and extradition serve different purposes and the former method
must not, as in that case, be used unlawfully and with the effect that no undertaking
was obtained regarding the non-imposition of the death penalty.94 As for human

rights protection, the European Court of Human Rights has ruled that the Soering
principle also applies to deportation and other forms of expulsion.95

The way in which the fugitive is apprehended and surrendered may also violate his
or her right to liberty and to security under international human rights law. It is

important to note, however, that instruments such as the ECHR do not regulate
extradition or deportation as such, nor do they prevent cooperation in criminal

matters as long as it does not interfere with any specific rights.96 Hence, atypical
measures are not contrary per se to these instruments and the lawfulness of the
detention must be assessed against national law and the purpose behind the relevant

human rights provision.

5.5 Mutual legal assistance

Mutual legal assistance developed from the so-called ‘Letters Rogatory’,97 a comity-
based system of requests for assistance with the taking of evidence, but is mainly treaty

based today and covers a wide range of measures.98 These may relate to a criminal
investigation, prosecution or trial, and include for example: the taking of witness

statements, search and seizure, service of documents, and tracing of persons and
information.

The usefulness of such assistance in the requesting State depends in part upon the
nature of its criminal procedures. The more adversarial the proceedings, the greater
importance is normally attached to witnesses appearing in the courtroom and being

subject to cross-examination. Evidence obtained abroad by foreign authorities thus
becomes less attractive.99 In inquisitorial systems, where written evidence is more

relied upon, the problem is reduced, although there might be concerns that the
evidence was not obtained in a required manner. Consequently, common law jurisdic-

tions were traditionally more hesitant than civil law jurisdictions to make use of
mutual legal assistance. But this position has changed and the cooperation is now

94 Mohamed and Dalvie v. President of the Republic of South Africa and Six Others 2001 (1) SA 893, Constitutional Court.
95 See, e.g. Chahal v. United Kingdom ECtHR 15.11.1996.
96 See Öcalan v. Turkey ECtHR 12.5.2005 paras. 83–90.
97 Among some States, the practice of sending delegations to another State to conduct its own investigation (‘Commission

Rogatory’) also existed.
98 For a comprehensive survey of multilateral treaties in Europe, see McClean, International Co-operation.
99 See Christopher Gane and Mark Mackarel, ‘Admitting Irregularly or Illegally Obtained Evidence from Abroad into

Criminal Proceedings – A Common Law Approach’ (1997) Criminal Law Review 720–9.
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generally seen as a very important tool for combating crimes; increasingly, the focus is

on the proceedings for which the assistance is sought.
In Europe, the basic multilateral instrument100 is the 1959 Council of Europe

Convention on Mutual Assistance in Criminal Matters, to which Additional
Protocols have been adopted in 1978 and 2001. The Protocols were developed to
improve the cooperation and reflect progress elsewhere, particularly in the 2000 EU

Convention onMutual Assistance in Criminal Matters between theMember States of
the European Union. This introduced new forms of cooperation and simplified many

procedures. Some of the new measures involve both judicial and law enforcement
cooperation, for example ‘joint investigation teams’,101 and the use of modern tech-

nology such as video and audio conferencing. In the EU, the principle of mutual
recognition applies also in this field by, inter alia, the adoption of a Framework

Decision on the execution in the EU of orders freezing property and evidence102 and
work towards a European Evidence Warrant.

Globally, advanced schemes for mutual legal assistance are provided in more recent

treaties on transnational crimes, for example the 2000 Palermo Convention and the
2003 Corruption Convention;103 other treaties such as the 1984 Torture Convention

and the 1999 Terrorist Financing Convention mainly contain a general obligation to
cooperate. Bilateral agreements also exist. Many States have implemented the treaties

by special legislation.
Mutual legal assistance is circumscribed by conditions, or grounds for refusal,

which are similar to those applicable to extradition. Although treaties often phrase
such exceptions in facultative rather than mandatory terms,104 many States have

insisted on applying them. But here too there is a trend to do away with, or at least
restrict, the various grounds for refusal.105

In spite of improvements such as allowing the requesting State to prescribe proce-

dures to be followed, differences in the procedures of the different countries still
create problems. Different views as to whether the accused may give testimony or the

scope for witness testimonies are two examples. Another shortcoming is that, so far,
the accused cannot independently seek assistance from a foreign State; it has to be

done between public authorities or courts in the different States.106

100 In addition, many States have concluded bilateral agreements with other countries, and there are also sub-regional
agreements, for example between the Nordic States.

101 First introduced in the 2000 Palermo Convention, and thereafter adopted in different EU and Council of Europe
instruments; see Michael Plachta, ‘Joint Investigation Teams’ (2005) 13 European Journal of Crime, Criminal Law and
Criminal Justice 284.

102 OJ L196, 2.8.2003, pp. 45–55.
103 An interesting regional treaty is the 2001 Cyber Crime Convention (Council of Europe).
104 See, e.g. the 1959 European Convention on Mutual Assistance in Criminal Matters.
105 See, e.g. the 2000 EU Convention onMutual Assistance in Criminal Matters and its 2001 Additional Protocol; and the

2000 Palermo Convention.
106 The refusal to seek measures abroad at the request of the accused may, however, affect the fairness of the subsequent

trial, e.g. Papageorgiou v. Greece ECtHR 9.5.2003.
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5.6 Transfer of proceedings

With diverging views on criminal jurisdiction and all the restrictions and difficulties
concerning international legal cooperation, alternative solutions have been consid-

ered. One model is the transfer of criminal proceedings from one State to another,
both of which have jurisdiction over the offence; a double-criminality requirement
always applies and, due to the nature of the cooperation, is often far-reaching. Most

well-known is a multilateral convention adopted by the Council of Europe.107 But
States tend to insist on reciprocity and the measure is infrequently used since only a

few States have ratified the instruments.
Transfer of proceedings is not primarily a device for giving priority to parti-

cular jurisdictional grounds; the motive is rather that the accused has ties to the
requesting State or that proceedings there would be more convenient. Coordination

between the different proceedings is important and many agreements include ne bis in
idem provisions, albeit often optional instead of mandatory ones. Furthermore, numer-
ous grounds for refusal apply and a transfer of proceedings could be difficult in practice;

for example, prosecutorial and judicial decisions taken in the transferring State have
little effect, if any, and evidence collected may be inadmissible in the requesting State.

5.7 Enforcement of penalties

While States have historically been reluctant to recognize foreign criminal judgments

formally, cooperation does exist regarding enforcement of foreign prison sentences
and other penalties. Apart from humanitarian aspects, this possibility sometimes

facilitates extradition; an otherwise reluctant State may accept extradition on condi-
tion that the fugitive is returned to serve any sentence imposed.108

Both bilateral and multilateral agreements on the point have been concluded. In
Europe, the Council of Europe took the lead with the 1970 European Convention on
the International Validity of Criminal Judgments and the 1983 Convention on the

Transfer of Sentenced Persons (and its 1997 Additional Protocol). Under all regimes,
the penalty will regularly be converted into a new penalty in the administering State,

whereafter it is being enforced there. A mandatory double-criminality requirement
applies, as do numerous conditions and grounds for refusal. In practice, the multi-

lateral conventions have few ratifications and are seldom applied. Hence, various
initiatives have been taken within the EU based on the principle of mutual recognition

regarding fines,109 confiscation orders, and other non-custodial criminal penalties.

107 The 1972 European Convention on the Transfer of Proceedings in CriminalMatters. See also the 1990UNModel Treaty
on Transfer of Proceedings in Criminal Matters. Transfer of criminal proceedings is also referred to in other multilateral
treaties, such as the 1988 Narcotic Drugs Convention (Art. 8).

108 For a general survey, see Michael Plachta, Transfer of Prisoners under International Instruments and Domestic
Legislation. A Comparative Study (Freiburg, 1993).

109 Council Framework Decision of 24.2.2005 on the application of the principle of mutual recognition of financial
penalties, OJ L76, 22.3.2005, pp. 16–30.
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PART C

International Prosecutions

6

The History of International Criminal Prosecutions:
Nuremberg and Tokyo

6.1 Introduction

International criminal law, or something similar to it, has a very long history.1 Its
closest European precursor before the modern era was the chivalric system applied

in the medieval era.2 The most notable of the trials that were related to this system was
that of Peter von Hagenbach in Breisach in 1474.3 Although its status as a legal
precedent is highly limited, the issues involved at that trial, superior orders, sexual

offences, cooperation in evidence gathering, and pleas as to the jurisdiction of the court,
have clear present day relevance.4 The purpose of this chapter, however, is to introduce

the modern history of international criminal prosecutions rather than provide a com-
prehensive overview of the entire history of the subject. Therefore we may start in the

early part of the twentieth century, at the end of the First World War.

6.2 The Commission on the Responsibility of the Authors of the War

After the First World War, the Allies set up a fifteen-member commission to investi-
gate the responsibility for the start of the war, violations of the laws of war and what

tribunal would be appropriate for trials.5 It reported in March 1919, determining that
the central powers were responsible for starting the war6 and that there were violations
of the laws of war and humanity.7 They recommended that high officials, including the

Kaiser, be tried for ordering such crimes and on the basis of command responsibility.8

1 See Timothy L.H. McCormack, ‘From Sun Tzu to the Sixth Committee, The Evolution of an International Criminal
Law Regime’ in Timothy L.H. McCormack and Gerry J. Simpson (eds.), The Law of War Crimes, National and
International Approaches (The Hague, 1997) 31; M. Cherif Bassiouni, ‘From Versailles to Rwanda in Seventy-Five
Years, The Need to Establish an International Criminal Court’ (1997) 10 Harvard Human Rights Law Journal 11.

2 See, e.g.MauriceH.Keen,The Laws ofWar in the LateMiddle Ages (London, 1965); TheodorMeron,BloodyConstraint,
Crimes and Accountability in Shakespeare (New York, 1998).

3 See Georg Schwarzenberger, International Law as Applied by International Courts and Tribunals (London, 1968),
vol. II, ch. 39.

4 See, e.g. Robert Cryer, Prosecuting International Crimes: Selectivity in the International Criminal Law Regime
(Cambridge, 2005) ch. 1.

5 Report of the Commission to the Preliminary Peace Conference, reprinted in (1920) 14 AJIL 95.
6 Ibid., 107. 7 Ibid., 114–15. 8 Ibid., 116–7, 121.
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Further to this, the Commission suggested the setting up of an Allied ‘High Tribunal’

withmembers from all of the allied countries to try violations of the laws and customs of
war and the laws of humanity.9 This aspect was criticized by the Commission’s US and

Japanese members. The US members said that they knew ‘of no international statute
or convention making violation of the laws and customs of war – not to speak of the
laws or principles of humanity – an international crime’.10 The Japanese representatives

questioned ‘whether international law recognizes a penal law applicable to those who
are guilty’.11 The majority, however, clearly considered there to be a body of inter-

national criminal law, albeit one which did not include aggression as a crime.12

As a result, the Treaty of Versailles provided, in Article 227, that the Kaiser was

to be ‘publicly arraigned’ for ‘a supreme offence against international morality and
the sanctity of treaties’ before an international tribunal. It was never implemented as

the Netherlands refused to hand the Kaiser over to the Allies on the basis that the
offence was political.13 Articles 228 and 229 of the Treaty of Versailles also provided
for prosecutions of German nationals for war crimes before Allied courts, including

mixed commissions where the victims came from more than one State. These provi-
sions, however, were never put into practice. Some prosecutions, but far fewer than the

Allies wanted, were undertaken by Germany itself in Leipzig between 1921 and 1923.
The proceedings were characterized by bias towards the defendants, questionable

acquittals and lenient sentences.14 However, two of these cases later formed important
precedents in international criminal law.15

6.3 The Nuremberg International Military Tribunal

6.3.1 The creation of the Tribunal

Although in 1937 a treaty to create an international criminal court to try terrorist

offences was negotiated,16 this was not supported by States, and never came into
force. The real leap forward in international criminal law came about at the end of
the Second World War. The Allies initially issued a declaration in Moscow in 1943,

which promised punishment for Axis war criminals, but stated that this was ‘without
prejudice to the case of the major criminals whose offences have no particular geogra-

phical location and who will be punished by a joint declaration of the governments of
the Allies’.17 After considerable discussion amongst the Allies during the war, Churchill

9 Ibid., 122. 10 Ibid., 144–6, 11 Ibid., 152. 12 Ibid., 118.
13 See M. Cherif Bassiouni, ‘World War I, ‘‘The War to End All Wars’’ and the Birth of a Handicapped International

Criminal Justice System’ (2002) 30 Denver Journal of International Law and Policy 244 at 269–73.
14 Claus Kress, ‘Versailles-Nuremberg-the Hague: Germany and International Criminal Law’ (2006) 40 International

Lawyer 15 at 16–20.
15 The Dover Castle (1922) 16 AJIL 704; The Llandovery Castle (1922) 16 AJIL 708. See Kress, ‘Versailles-Nuremberg-the

Hague’, 16–18.
16 1937 Convention for the Creation of an International Criminal Court. See Manley O. Hudson, ‘The Proposed

International Criminal Court’ (1938) 32 AJIL 549.
17 Declaration of Moscow 1.11.1943.
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was persuaded by the US and the USSR that a trial of such persons was preferable

to their summary execution.18 As a result, France, the UK, the US and the USSR met
in London to draft the charter of an international tribunal. The negotiations leading to

the London charter, which formed the basis of the Nuremberg IMT, were tense, in
particular as the US and USSR representatives clashed over a number of important
issues. The USSR thought that the purpose of the tribunal was simply to determine the

punishment to be meted out to the defendants, who they thought were to be presumed
guilty. This was unacceptable to the US. Differences between the civil law States

(France and the USSR) and their common-law counterparts (the UK and US) on
the appropriate procedures for the trial also caused considerable difficulties.

Nonetheless, on 8 August 1945, the four Allies signed the London Agreement,
which created the tribunal.19 Nineteen other States also adhered to the charter later.

6.3.2 The Tribunal and the Trial

The Tribunal had eight judges, four principal judges (one for each of the major Allies

(France, the USSR, the UK and the US) and four alternates (understudies drawn
from the same States). The President of the Tribunal was Lord Justice Geoffrey
Lawrence from the UK, who exercised a firm, but largely fair, hand over the proceed-

ings. Each of the main Allies was entitled to appoint a chief prosecutor. The defence
was undertaken by a number of German lawyers, the leading lights of whom were

Hermann Jahreiss, an international lawyer from Cologne, and Otto Kranzbühler, a
naval judge-advocate.

The indictment was received by the Tribunal on 10 October 1945, at its official seat
of Berlin. It contained four main charges, all of which were based on Article 6 of the

IMT’s charter. Count one was the overall conspiracy, which was handled by the US
prosecution team. Count two concerned crimes against peace. This count was dealt
with by the UK prosecutors. Count three charged war crimes and count four con-

cerned crimes against humanity. The prosecution of these two offences was split
between the French and Soviet prosecutors, the French dealing with the western

zone of conflict, the Soviet with the eastern. Twenty-four defendants were arraigned
before the tribunal.20 There were also prosecutions of six criminal organizations.21

Having received the indictment, the Tribunal moved to the city it is now associated
with, Nuremberg.

18 See Arieh Kochavi, Prelude to Nuremberg; Allied War Crimes Policy and the Question of Punishment (Durham, 1998).
19 1945 London Agreement for the IMT.
20 Hermann Göring, Rudolf Hess, Joachim von Ribbentrop, Wilhelm Keitel, Ernst Kaltenbrunner, Alfred Rosenberg,

Hans Frank, Wilhelm Frick, Julius Streicher, Walter Funk, Hjalmar Schacht, Karl Dönitz, Willem Raeder, Baldur von
Schirach, Fritz Saukel, Alfred Jodl, Franz von Papen, Arthur Seyss-Inquart, Albert Speer, Konstantin vonNeurath and
Hans Fritzsche.Martin Bormann was tried in absentia, Gustav Krupp was declaredmentally incapable of standing trial,
Robert Ley committed suicide in custody, prior to the trial.

21 See Telford Taylor, The Anatomy of the Nuremberg Trial (London, 1993) 501–33.
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In the opening session, the US Chief Prosecutor, Justice Robert Jackson (who had

represented the US at the London negotiations)22 began the prosecution case with a
stirring speech, embodying many of the ideas that have later been adopted into the

ideals of international criminal law. Jackson described the Tribunal as ‘the greatest
tribute ever paid by power to reason’, and sought to deflect concerns about the fairness
of the trial and the non-prosecution of Allied nationals by saying that ‘while this law is

first applied against German aggressors, the law includes, and if it is to serve a useful
purpose it must condemn, aggression by any other nations, including those which sit

here now in judgment’.23

The trial took place over ten months, and 403 open sessions. In the end three

of the defendants (Schacht, Fritzsche and von Papen) were acquitted, as were three
of the six indicted organizations (the SA, High Command and Reich Cabinet). Of

the remaining defendants twelve were sentenced to death and seven to periods of
imprisonment ranging from ten years to life. The Soviet judge, Major-General
Nikitchenko, dissented from all the acquittals and the life sentence for Rudolf Hess.

He would have declared all the defendants and organizations guilty, and sentenced
Hess to death.24

The judgment of the Tribunal, in addition to its findings on the facts, represented a
considerable contribution to international law. The judgment dealt at some length

with the defence contention that the prosecution of crimes against peace was contrary
to the nullum crimen sine lege principle. It engaged in a detailed, if, in the final analysis

unconvincing, review of pre-war developments, in particular the 1928 Kellog-Briand
Pact.25 It used that treaty (which was not intended to create criminal liability) and a

number of non-binding sources to create a case that aggressive war was criminalized
by customary international law.26 The Tribunal may have been on more solid ground
in relation to positive international law when it asserted that the nullum crimen

principle was not established as an absolute principle in international law at the
time.27 Probably the Tribunal’s most famous holding, however, is its firm affirmation

of direct liability under international law, which has become a foundational statement
in international criminal law:

crimes against international law are committed by men, not abstract entities, and only by

punishing individuals who commit such crimes can the provisions of international law be

enforced . . . individuals have international duties which transcend the national obligations of

obedience imposed by the individual state.28

22 The Russian judge (Nikitchenko) had also represented his country at the negotiations.
23 1 Trial of Major War Criminals, Nuremberg (London, 1946) 85. See Matthew Lipmann, ‘Nuremberg Forty-Five Years

Later’ (1991) 7 Connecticut Journal of International Law 1, 39.
24 21 Trial of Major War Criminals, Nuremberg (London, 1946) 531–47. 25 (1929) UKTS 29.
26 See further, ch. 13, and Sheldon Glueck, War Criminals: Their Prosecution and Punishment (New York, 1944); contra

Sheldon Glueck, The Nuremberg Trial and Aggressive War (New York, 1946). For the tribunal’s views on superior
orders, see section 16.8.

27 ‘Nuremberg IMT: Judgment and Sentence’ reprinted in (1947) 41 AJIL 172, 217. 28 Ibid., 221.
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The ‘principles’ of the IMT’s charter and judgment were quickly affirmed by the

General Assembly in its Resolution 95(I).29 Although some aspects of the Tribunal’s
decision were controversial in international law,30 others have proved highly influ-

ential, especially its holding that the Hague Regulations represented customary
international law.31

6.3.3 Assessment of the Nuremberg IMT

The Nuremberg IMT is often accused of being an example of ‘victor’s justice’,
although it is not always clear precisely what this concept is. It contains a number of

linked, but different allegations. These are that the trial itself is not fair, in particular
that the judges are biased against the accused,32 that the applicable law is designed to

guarantee a conviction, and that similar acts were committed by the prosecuting
State(s) but are not being prosecuted (i.e. a plea of tu quoque).33

With respect to the first issue, some aspects of the Nuremberg trial were imperfect.
There was, for example a heavy reliance on affidavit evidence,34 and a huge disparity

in resources between the prosecution and the defence. However, given the standards
applicable to trials at the time, the proceedings were basically fairly run.35 Even so, a
reasonable case can be made that the presence of neutral judges, or a judge from

Germany, would have increased the legitimacy of the proceedings.36 In relation to the
critiques of the law, it is true that the law on crimes against humanity and peace was

defined by the Allies in London, with the actions of the Nazis in mind,37 and at least
in relation to crimes against peace the charter was, in essence, ex post facto legislation.

It might be doubted, however, if the Nazis truly thought that their actions were not
criminal according to principles of law recognized by the community of nations,

especially after the Moscow declaration of 1943.
The final aspect of the victor’s justice critique, that similar acts by the Allies were

not prosecuted, has some purchase, although the Allies had not committed mass

crimes of the magnitude of the Holocaust. The defence were not permitted to raise
the issue of crimes committed by the Allies, although Kranzbüler cleverly raised the

tu quoque issue as one of law, by alleging that unrestricted submarine warfare
was permitted by customary international law, as the US Chief of the Pacific Navy,

29 UN Doc. A/64/Add.1.
30 In addition to the debate about crimes against peace, considerable controversy surrounds the determination of the

Tribunal that conspiracy existed as a mode of liability in international criminal law. It is doubtful that it did at the time.
31 See, e.g. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (2004) ICJ Rep 136,

para. 89; Case Concerning Armed Activities On the Territory of the Congo (DRC v. Uganda) Merits, ICJ Rep (2005);
ICJ General List 116, para. 217.

32 Richard H. Minear, Victor’s Justice: The Tokyo War Crimes Trial (Princeton, 1971) 74–124.
33 See Cryer, Prosecuting International Crimes ch. 4.
34 Lipmann, ‘Nuremberg’, 27. 35 Ibid., 39.
36 But see Arthur Goodhart, ‘Questions and Answers Concerning the Nuremberg Trials’ (1947) 1 International Law

Quarterly 525, 527.
37 See, e.g. M. Cherif Bassiouni,Crimes Against Humanity in International Criminal Law (2nd edn, The Hague, 1999) 9–10.
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Chester Nimitz, had admitted that US practice in that sphere was the same as that

charged against the naval defendants.38 The judges did not agree with that proposi-
tion of law, but because of the Allied practices they refrained from assessing the

sentences of Dönitz and Raeder by reference to the war crimes charges relating to
submarine warfare. The tu quoque argument also had an interesting effect on the
indictments. Owing to the devastation visited upon Germany by Allied (in parti-

cular UK) bombing, no charges related to the Blitz over the UK were brought.39

Russian conduct in the USSR, Poland and Germany made other charges difficult

to bring.
There are criticisms of the Nuremberg IMT which do not relate to allegations

of ‘victor’s justice’. Particular amongst these, is that the prosecution, in particular
the US section, saw the trial as being primarily one of aggression, rather than of

the Holocaust.40 This is supported by the judgment’s statement that aggression
was the ‘supreme international crime’.41 However, the Tribunal is primarily remem-
bered now as a trial of atrocities rather than of aggression,42 and the overall

judgment on Nuremberg, and its promised legacy of accountability,43 tends to be
quite sanguine.

6.4 The Tokyo International Military Tribunal

6.4.1 The creation of the Tribunal

The Nuremberg IMT’s sibling, the International Military Tribunal for the Far East
(Tokyo IMT) was set up in January 1946 by a proclamation of General Douglas

MacArthur.44 MacArthur’s actions were authorized by powers granted to him
by the allied States as Supreme Commander, Allied Powers, to implement the
Potsdam declaration,45 principle 10 of which promised ‘stern justice’ for war crim-

inals. The declaration had been accepted by Japan in its instrument of surrender.
The setting up of the Tokyo IMT on the basis of principle 10 led to a challenge to the

jurisdiction of the Tribunal relating to crimes against peace, a challenge which was
rejected on the basis that the majority judgment found that the Japanese govern-

ment understood that the term ‘war criminals’ included those responsible for
initiating the war.46

38 18 Trial of Major War Criminals, Nuremberg (London, 1948) 26–28.
39 Chris af Jochnik and Roger Normand ‘The Legitimation of Violence: A Critical History of the Law of War’ (1994) 35

Harvard International Law Journal 49, 91–2.
40 Mark Osiel, Mass Atrocity, Collective Memory and the Law (New Brunswick, 1997) 225–6.
41 Judgment, see (1947) 41 AJIL at 186. 42 Osiel, Mass Atrocity, 225–6.
43 See M. Cherif Bassiouni, ‘The Nuremberg Legacy’ in M. Cherif Bassiouni (ed.), International Criminal Law (2nd edn,

New York, 1999), vol. III, 195; David Luban, ‘The Legacies of Nuremberg’ (1987) 54 Social Research 779.
44 Special proclamation, Establishment of an International Military Tribunal for the Far East, 19 January 1946, TIAS

No. 1589, at 3.
45 See Hirota v. MacArthur 335 US 876; 93 L. Ed. 1903. 46 Judgment of the Tokyo IMT, at 48, 440–1.
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6.4.2 The Tribunal and the Trial

The Tribunal was made up of eleven judges, nine from the signatory States to the
Japanese surrender (Australia, Canada, China, France, New Zealand, the Netherlands,

the UK, the US and the USSR), together with one each from India and the Philippines.
This unwieldy bench was overseen by the Australian Judge, Sir William Webb,
whose conduct of the trial has been criticized.47 The US was entitled to appoint the

Chief Prosecutor, whilst the other countries were only permitted to appoint associate
prosecutors.48 The US choice, Joseph Keenan, was unsuited to the task, and his

professionalism open to serious challenge.49 The defence was undertaken by a number
of Japanese and American lawyers, the most well known of whom were Kenzo

Takayanagi, a professor of Anglo-American law from Tokyo, and Ichiro Kiyose, a
politician and lawyer.

The huge trial began with the submission of the indictment to the Tribunal on 29
April 1946. The indictment, in fifty-five counts, charged the twenty-eight defendants50

with crimes against peace and attendant conspiracies, war crimes, and murders, the

last on the basis of a prosecution theory that all killings (including those of comba-
tants) in an unlawful war were murders.51 The trial lasted nearly two and a half years,

with the majority judgment being pronounced in November 1948. The judgment
found all the accused that remained before the IMT at the time of judgment guilty,

although not on all the counts with which they had been charged. It sentenced seven
defendants to death, one to twenty years’ imprisonment, one to seven years’ imprison-

ment, and the rest to incarceration for life. In addition to this there were three
dissenting judgments, one concurring judgment, and one separate opinion.

The majority judgment followed the Nuremberg IMT’s opinion on practically all
aspects of the law, expressly adopting its reasoning in relation to the binding nature
of the Tribunal’s charter, the criminality of aggressive war and the abolition of the

absolute defence of superior orders.52 Perhaps the only major difference was that
unlike the Nuremberg IMT, which did not find it necessary to deal with command

responsibility, the Tokyo IMT discussed that principle of liability in some detail, and
applied it to both military and civilian defendants.53 In relation to the facts, the

judgment decided that there was an overarching conspiracy to initiate aggressive
wars, and impose Japanese authority over Asia. It also, less controversially, determined

47 See, e.g. R. John Pritchard, ‘An Overview of the Historical Importance of the Tokyo War Trial’ in Chihiro Hosoya,
Yasuaki Onuma, Nisuke Ando andRichardMinear (eds.), The Tokyo Trial: An International Symposium (Tokyo, 1986)
90, 92.

48 Tokyo IMT Charter, Art. 8.
49 B. V.A. Röling and Antonio Cassese, The Tokyo Trial and Beyond (Cambridge, 1992) 16.
50 Kenji Dohihara, Koki Hirota, Seishiro Itagaki, Heitaro Kimura, Iwane Matsui, Akira Muto, Hideki Tojo, Sadao

Araki, Kingoro Hashimoto, Shunroko Hata, Kiichiro Hiranuma, Naoki Hoshino, Okinori Kaya, Koichi Kido,
Kuniaki Koiso, Jiro Minami, Takasumi Oka, Hiroshi Oshima, Kenryo Sato, Shigetaro Shimada, Toshi Shiratori,
Teiichi Suzuki, Yoshijiro Umezu, Shigenori Togo, Mamoru Shigemitsu. Yosuke Matsuoka and Osami Nagano died
during the trial. Shumei Okawa was declared mentally unfit to stand trial. See Tokyo IMT Judgment, at 48, 425.

51 These charges were not decided upon, as they were seen as cumulative to the crimes against peace charges.
52 Judgment, 48, 437–9. 53 Ibid., 48, 442–7.
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that war crimes were committed both against Allied PoWs and civilians, perhaps most

notably in the Rape of Nanking in 1937.
The President of the Tribunal gave a separate opinion, in which he gave his own

views on the law, in particular that the criminality of aggressive war could be based on
natural law.54 Webb also asserted that as the Emperor was responsible for initiating
such wars, his absence ought to be reflected in the sentences meted out to the

defendants.55 Judge Bernard of France also considered that crimes against peace
could be based on natural law.56 He took a more sophisticated approach to command

responsibility than the majority.57 Nonetheless, he considered the trial to have pro-
gressed in such amanner that he was not able to reach a judgment on the responsibility

of the defendants.58

The two major dissenting judgments were given by the judges from the Netherlands

and from India, Judges Röling and Pal. Judge Röling disagreed with the majority (and
with the Nuremberg Tribunal) on the question of crimes against peace, taking the view
that there was no individual criminal liability for aggression in international law; he

was however of the view that the occupying powers were entitled to imprison those
responsible for initiating wars, as they threatened their security.59 He supported this

view by pointing out that the Tribunal had sentenced no one to death for committing a
crime against peace alone.60 While that fact does not prove that the majority saw their

sentencing practice in that light, he was right to express doubt about the broad way
in which the majority derived a criminal conspiracy from the facts (some of which

he contested), and the way they applied command responsibility.61 He argued that a
number of the defendants, most notably Shigemitsu and Hirota, should have been

acquitted.62 He took a stern line on war crimes and would have imposed death
sentences on more of the defendants found guilty of those crimes.63

Judge Pal gave the longest and most well-known of the dissenting judgments. He

denied that crimes against peace were a part of existing international law and noted
that, in the absence of a clear definition, the concept of aggression was open to

‘interested interpretation’.64 Pal also gave an interpretation of the facts completely
at variance with that of the majority, largely accepting defence arguments that Japan’s

actions were only ever ad hoc reactions to provocations by Western powers or
explained by fear of communism in China.65 He gave a lengthy critique of the fairness

of the trial proceedings66 and made clear that he saw the prosecution as hypocritical,
owing to the record of many of the prosecuting States in colonialism, and the use
of nuclear weapons against Hiroshima and Nagasaki.67 As a result, he would have

acquitted all the defendants, including of war crimes charges.68 His opinion was
criticized in Judge Jaranilla’s concurring opinion. Jaranilla, the Philippine judge,

54 Separate Opinion of the President, at 6. 55 Ibid., 19–20. 56 Dissenting Opinion of theMember from France, at 10.
57 Ibid., 12–18. 58 Ibid., 22. 59 Dissenting Opinion of the Member from the Netherlands, 10–51.
60 Ibid., 48–9. 61 Ibid., 54–135. 62 Ibid., 178–249. 63 Ibid., 178.
64 Dissenting Opinion of the Member from India, at 69–153, 227–79. 65 Ibid., 349–1,014. 66 Ibid., 280–348.
67 Ibid., 1, 231–5. 68 Ibid., 1, 226.
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said that Pal ought to have accepted the charter’s provisions on the law, as he accepted

an appointment under the charter.69 He also asserted that the trial proceedings were
fair, and that the atomic bombings were justified, as they brought an end to the war.70

Jaranilla’s appointment was controversial, as he had been a victim of the Bataan
Death march, and he therefore ought not to have sat, on the basis that he might have
been biased against the defendants.71 His view that the sentences imposed were too

lenient did little to dispel this suspicion.72

6.4.3 Assessment of the Tribunal

The general view of the Tokyo IMT was summed up by the title of the most well-
known book on the trial, RichardMinear’sVictor’s Justice.73 There is much to be said

for such a view. Where the Tokyo IMT agreed with its Nuremberg counterpart on the
law, the same critiques are applicable to both, although in relation to both conspiracy
and command responsibility the Tokyo IMT went further, and in the judgment of

some, too far. Its view of the facts was unsubtle, and the idea of ‘an all-inclusive
seventeen-year criminal conspiracy involving all the accused strained credulity . . .
[and] . . . betrayed an underlying inability to grasp the dynamics of Japanese politics or
a misplaced determination to force, after the fact, unrelated and fortuitous events into

a preconceived thesis’.74

In spite of the efforts of some of the judges, there were considerable flaws in the

trial process. Also, not only was the tu quoque argument given some purchase by the
bombing of Hiroshima and Nagasaki, it was also raised by one of the judges them-

selves. Cultural misunderstandings and insensitivities affected the trial, and some of
the judges appeared to be biased. Evidence of Unit 731, the Japanese chemical and
biological weapons unit which engaged in human vivisection, was kept from the

Tribunal, as the US had promised its members immunity in return for information
about their experiments.75 But simple dismissals of the Tokyo IMT as a show trial are

unnuanced.76 Many of the findings on war crimes were accurate, and many of the
heavily criticized delays in the trial were occasioned by the difficulties in translating

Japanese to English.77

It is unquestionable, however, that politics entered into the indictment process

and the release policies for those imprisoned. The Emperor was not indicted, on
the ground that his immunity was necessary for Japan’s post-war stability, and
he was deliberately not mentioned by the prosecution nor (with the exception of

one slip) the defence.78 Cold War considerations led to the US (whose views were

69 Concurring Opinion of the Member from the Philippines, at 28–32. 70 Ibid., 24–7.
71 IMTFE Paper 141, 10 June 1946, Motion Suggesting the Disqualification and Personal Bias of the Philippine Justice of

the Tribunal.
72 Jaranilla Opinion, 32–5. 73 R. Minear, Victor’s Justice: The Tokyo War Crimes Trial (Princeton, 1971).
74 John Piccigallo, The Japanese on Trial (Austin, 1979) 212. 75 Röling and Cassese, Tokyo Trial, at 48–50.
76 See, e.g. Yasuaki Onuma, ‘Beyond Victor’s Justice’ (1984) 11 Japan Echo 63. 77 Judgment, 48, 429–30.
78 Herbert P. Bix, Hirohito and the Making of Modern Japan (London, 2000) ch. 15.
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largely determinative on this matter) acquiescing in the release of all those impri-

soned by 1955.79

In spite of the acceptance of the judgment by the Japanese government in Article 11

of the 1952 Peace Treaty, it has been questioned if its findings were accepted by all
parts of the Japanese population. However, the question of memories and views of the
Second World War in Japan is a complex and contested one both inside and outside

Japan.80 In the West the Tribunal is largely ignored, and knowledge of it in Japan is
waning as the trial recedes into history. Amongst those with knowledge of the trial,

however, there is less support for Japanese actions in the war.81

6.5 Control Council Law No. 10 trials and military commissions

in the Pacific sphere

In addition to the Nuremberg IMT, the Allied powers occupying Germany also

engaged in a large-scale policy of prosecuting war crimes in their respective occupation
zones. These were undertaken under the authority of Control Council Law No. 10,

which provided for domestic prosecutions of war crimes, crimes against humanity and
crimes against peace. Twelve major US trials that took place in Nuremberg were
known as the ‘subsequent proceedings’. These included trials of Nazi doctors and

judges, the Einsatzgruppen and members of the German High Command. These trials
have had a considerable influence on international criminal law.82 Proceedings in the

British zone of Germany were carried out under the Royal Warrant of 1946.83 There
were also proceedings in the French and Soviet Zones of Germany. The trials were

guided, to varying degrees, by the findings of the Nuremberg IMT.84

In the Pacific sphere a large number of trials were undertaken by the Allies,

including the UK, US, Australia, China and the Philippines.85 These were on the
basis of various domestic war crimes provisions. In the UK, this was the Royal
Warrant. The trials are on the whole comparatively less well known than those

in the European sphere of the Second World War.86 The most famous of the trials is
the US prosecution of General Yamashita,87 which was an early modern use of the

principle of command responsibility. Other interesting trials of the era include the
proceedings against Admiral Toyoda before a mixed panel of Allied judges.

79 R. John Pritchard, ‘The International Military Tribunal for the Far East and the Allied National War Crimes Trials in
Asia’ in Bassiouni, International Criminal Law, vol. III, 142.

80 See Ian Buruma, The Wages of Guilt: Memories of War in Germany and Japan (New York, 1994).
81 ‘Poll Shows Ignorance of Tokyo Tribunal’, Asahi Shimbun, 5 March 2006.
82 See Howard Levie, Terrorism inWar: The Law of War Crimes (New York, 1992) 72–98; Matthew Lippman, ‘The Other

Nuremberg, American Prosecutions of Nazi War Criminals in Occupied Germany’ (1992) 3 Indiana International and
Comparative Law Review 1.

83 SeeAnthony P.V.Rogers, ‘WarCrimes Trials Under theRoyalWarrant, British Practice 1945–1949’ (1990) 39 ICLQ 780.
84 See Adam Basak, ‘The Influence of the Nuremberg Judgment on the Practice of the Allied Courts in Germany’

(1977–1978) 9 Polish Yearbook of International Law 161.
85 See Levie,Terrorism, 155–83. Piccigallo,The Japanese; RobertW.Miller, ‘WarCrimesTrials atYokohama’ (1948–1949) 15

Brooklyn Law Review 19.
86 Although some are reported in the Law Reports, Trials of War Criminals series. 87 US v. Yamashita 327 US 1.
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7

The ad hoc International Criminal Tribunals

7.1 Introduction

Until the early 1990s, it seemed unlikely that the progeny of Nuremberg and Tokyo

IMTs would appear soon. However, in response to two conflicts in the 1990s (the
Yugoslav wars of dissolution and the Rwandan genocide of 1994) the United Nations

revived the idea of international criminal tribunals. This chapter will introduce those
tribunals, and explain their practice. Although it is too early to come to any final

conclusions about the Tribunals, this chapter will also draw out some of the plaudits
and criticisms that have attended the operation of the Tribunals so far. This chapter

does not, however, attempt to provide a comprehensive analysis of the jurisprudence
of the Tribunals, as their output is analysed elsewhere in this book.1

7.2 The International Criminal Tribunal for Yugoslavia

7.2.1 The creation of the ICTY

Although some of the roots of the dissolution of Yugoslavia go back to the Second

World War if not further, political developments in what was then the Socialist
Federal Republic of Yugoslavia in the 1980s led that country to break up through

a number of linked armed conflicts starting in 1991.2 The conflicts were characterized
by large-scale violations of international criminal law committed especially against

civilians, most notably sexual offences and the practice of ‘ethnic cleansing’. Pictures
of concentration camps in Bosnia, which evoked memories of the Holocaust, caused
public outcry and led to demands that something be done about the situation.

Even before the conflict was formally brought to an end in December 1995, the
Security Council had taken action in relation to prosecuting those crimes. The Council

approached the Rubicon to prosecution in autumn 1992, with resolution 780 (1992),

1 The decisions of the Tribunals are regularly noted and explained by Daryl Mundis and Fergal Gaynor, in the ‘Current
Developments in the ad hoc Tribunals’ section of the JICJ. See also Geoffrey Watson, ‘The Changing Jurisprudence of
the International Criminal Tribunal for the Former Yugoslavia’ (2002–2003) 37 New England Law Review 871; Payam
Akhavan, ‘The Crime of Genocide in the ICTR Jurisprudence’ (2005) 3 JICJ 989.

2 See, e.g. Laura Silber and Alan Little, The Death of Yugoslavia (Harmondsworth, 1996).
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which created a Commission to investigate allegations of international crimes in

Yugoslavia.3 The Commission did not obtain significant State support, materially
or financially, so its first Chairman, Frits Kalshoven, resigned. Under its second

chairman, M. Cherif Bassiouni, the Commission obtained financing from private
sources and engaged in considerable evidence-gathering in former Yugoslavia.4 It
reported in 1994.5

While the Commission was still at work, the Secretary-General consulted States
about the creation of a possible future tribunal as a Security Council organ, at that

time an entirely novel concept. In response to a request by the Council in resolution
808 (1993), the Secretary-General recommended that it create a tribunal by resolu-

tion.6 The possibility of creating the tribunal by treaty was canvassed, but rejected on
the basis that it would take too long, and there was no guarantee that all the relevant

States (in particular those in what was by then former Yugoslavia) would ratify it.7

The Report annexed a draft Statute for the Tribunal, modelled in some ways on the
Nuremberg IMT’s charter, but also creating a cooperation regime which was to be

streamlined when compared to inter-State cooperation, and mandatory in nature.8

The Security Council adopted the draft Statute in resolution 827 (1993),9 although

some States and commentators questioned if the Security Council had the power to set
up such a tribunal.10 Although there is no real evidence of overt interference by the

Council in the operation of the ICTY,11 the question of the extent to which a political
organ such as the Security Council ought to be able to act in this area is a highly

controversial one, and one which has also arisen in relation to the ICC.
Resolution 827 (1993) set out the aims of the Security Council in setting up the

ICTY, these were that, in the circumstances in Yugoslavia, the Tribunal could ‘put an
end to such crimes and take effective measures to bring to justice the persons who are
responsible for them’, and thus ‘contribute to the restoration and maintenance of

peace’.12 The Council further asserted that it believed that creating the ICTY would
‘contribute to ensuring that such violations are halted and effectively redressed’.13

Such goals were certainly broad and optimistic, and perhaps overstated the extent to
which criminal punishment, alone, can create international peace and security,

3 6.10.1992.
4 See generally M. Cherif Bassiouni ‘The United Nations Commission of Experts Established Pursuant to Security
Council Resolution 780’ (1994) 88 AJIL 784.

5 Final Report of the Commission of Experts Established Pursuant to Security Council Resolution 780, UN Doc.
S/1994/674.

6 Report of the Secretary General Pursuant to Security Council resolution 808 (1993), UN Doc. S/25704, para. 20.
7 Ibid. 8 See generally Larry D. Johnson, ‘Ten Years Later: Reflections on the Drafting’ (2004) 2 JICJ 368.
9 25 May 1993.
10 S.PV/3217, 20–2. Alfred P. Rubin, ‘An International Criminal Tribunal for Former Yugoslavia’ (1994) 6 Pace

International Law Review 7. Most of these doubts were laid to rest after Tadić ICTY A. Ch. 2.10.1995 (hereinafter
Tadić 2.10.1995).

11 The only possible exception is the completion strategy, see section 7.2.4.
12 Security Council resolution 827 (1993), preamble.
13 Ibid. See also Michael Scharf, ‘The Tools for Enforcing International Criminal Justice in the NewMillennium: Lessons

from the Yugoslavia Tribunal’ (1999) 49 DePaul Law Review 925, 928–33.
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although the Council only asserted that the ICTY would contribute to, rather than

single-handedly create, reconciliation in former Yugoslavia.

7.2.2 The structure of the ICTY

There are three main organs of the ICTY, the Registry, the Office of the Prosecutor
and the Chambers. The Registry is responsible for the administrative management of
the tribunal, including, for example the victims and witnesses programme, transport

of accused, their conditions of detention and public affairs. The Office of the
Prosecutor is the organ whose responsibility it is to investigate allegations, issue

indictments (which have to be confirmed by a judge) and bring matters to trial. The
final organ of the ICTY is the Chambers. There are currently three Trial Chambers,

each consisting of a presiding judge and two other judges.14 The Trial Chambers are
subject to the appellate control of the Appeals Chamber. This seven-member chamber

(which sits in a panel of five) is headed by the President and is the final authority on
matters of law in the Tribunal.15

7.2.3 The jurisdiction of the ICTY and its relationship to national courts

The ICTY has jurisdiction over war crimes, crimes against humanity and genocide
committed after 1 January 1999 on the territory of the former Yugoslavia.16 Article 2

grants the Tribunal jurisdiction over grave breaches of the Geneva Conventions (which
only apply in international armed conflicts),17 whilst Article 3 provides the Tribunal

with jurisdiction over a non-exhaustive list of violations of the laws or customs of war.
The Tribunal decided in 1995 that this provision covered war crimes in both inter-

national and non-international armed conflicts,18 a decision that paved the way for
some of the Tribunal’s most innovative jurisprudence.19 The Tribunal has jurisdiction

over genocide and crimes against humanity pursuant to Articles 4 and 5 of its Statute
respectively. The open-ended nature of the temporal jurisdiction of the ICTY means

that the tribunal has jurisdiction over the later conflicts in Kosovo and the Former
Yugoslav Republic of Macedonia,20 and peacekeepers in the area, things not antici-
pated by the drafters.

The ICTY also has primacy over national courts.21 Pursuant to this principle, the
Tribunal may require States to defer any proceedings they were contemplating or

14 ICTY Statute, Art. 11.
15 The ratio decidendi of its decisions bind the Trial Chambers, see Aleksovski ICTY A. Ch. 24.3.2000 para. 112. The

Appeals Chamber does not bind itself, but will only depart from its previous jurisprudence if there are ‘cogent reasons
in the interests of justice’ to do so, ibid., para. 107. Trial Chambers do not bind one another, ibid., para. 113.

16 ICTY Statute, Arts. 1, 8. 17 Tadić paras. 2.10.1995 79–8. 18 Ibid., paras. 86–93. 19 See ch. 12.
20 See Security Council resolution 1160 (1998), Multinovic et al. ICTY A. Ch. 8.6.2004. In re: The Republic of Macedonia

ICTY T. Ch. 4.10.2002.
21 ICTY Statute, Article 9(1). Göran Sluiter, International Criminal Adjudication and the Collection of Evidence:

Obligations of States (Antwerp, 2002) 81–8.
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undertaking to it.22 The situations when deferral is justified are given in Rule 9 of the

Rules of Procedure and Evidence. Those situations are when the conduct is not
charged as an international crime, where the proceedings are not fair or impartial,

or what is in issue is closely related to, or otherwise involves, significant factual or legal
questions which may have implications for investigations or prosecutions before the
tribunal.23 The last is a very broad provision, effectively allowing the ICTY to demand

transfer of cases at will.

7.2.4 Milestones in the practice of the ICTY24

Beginnings and the Tadić case

It is fair to say that the ICTY began slowly. A skeleton staff, beset with funding
and cash-flow problems, had to create an international criminal court effectively from

nothing.25 Staff had to be appointed, premises for the tribunal had to be found, and this
before the legal work, including investigations, could even begin. When they began,

investigations were hampered by the continuing armed conflicts in Yugoslavia.26 In the
absence of indictments or defendants, there was relatively little for the judges to do

other than write and refine the Rules of Procedure and Evidence.27 The first major
breakthrough occurred in April 1995, when Germany deferred its own proceedings

against a (low ranking) Bosnian Serb accused of various international crimes, Duško
Tadić, and transferred him to the ICTY for trial.28

Tadić challenged the ICTY’s jurisdiction over him. This led to the seminal

Interlocutory Appeal decision of October 1995.29 Tadić had asserted that the
Security Council had no authority to set up a criminal court, that the ICTY’s primacy

over national courts was unlawful, and that anyway the Tribunal had no jurisdiction
over the crimes he was alleged to have committed.30

First, Tadić’s challenge required the ICTY to decide whether it had the authority
to pass on the legality of its own creation, a matter made more sensitive by the fact

that the question of judicial review of the actions of the Security Council was an area
in which the ICJ had, soon before, feared to tread too heavily.31 Given this, and the

fact that the ICTY is formally a subsidiary body of the Security Council, it was
perhaps unsurprising that the Trial Chamber in the Tadić jurisdictional case simply

22 Compare the relationship between the ICC and national courts: section 8.5. 23 Rule 9(i)–(iii).
24 Detailed statements of the ICTY’s practice may be found in the Annual Reports which the ICTY submits to the Security

Council.
25 The financial problems arose because of a disagreement between the Security Council and the General Assembly over

the appropriate budget from which to fund it. See generally Annual Report of the ICTY 1994, S/1994/1007, paras. 34–6,
143–9.

26 Annual Report of the ICTY 1995, S/1995/728, paras. 4, 194–6.
27 On the Rules, see Annual Report of the ICTY 1994, paras. 52–97, for frustration with the lack of visible progress see

Annual Report of the ICTY 1995, paras. 171–8.
28 Ibid., paras. 179–84. 29 Tadić 2.10.1995. 30 Ibid., para. 8.
31 Questions of Interpretation and Application of the 1971Montreal Convention Arising from the Aerial Incident at Lockerbie

(Libya v. US, Libya v. UK) (1992) ICJ Rep 114.
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denied that it had the authority to rule on the legality of its parent’s actions, stating

that its powers were limited to passing judgment on crimes in former Yugoslavia.32

The Appeals Chamber, on the contrary, decided that it had the authority to

determine the legality of its own creation.33 It decided this on the basis that it had
an inherent power to do so, in order to determine if it could lawfully exercise its
primary jurisdiction over criminal cases.34 The Tribunal’s claim that it had incidental

jurisdiction over something that it could not exercise primary jurisdiction to decide
was bold.35

In his Separate Opinion, Judge Sidhwa provided one of the stronger arguments for
the Tribunal’s decision, noting that unlike the ICJ, the ICTY is a criminal court with

mandatory jurisdiction over individuals, and this militated in favour of review.36 Judge
Li, on the other had, took the view that since there was no express power granted to

the ICTY to do so, and it did not have the expertise to determine the appropriateness of
the Security Council’s action, the review was ‘worthless both in fact and in law’.37

Judge Li’s comments not only relate to the power of the Tribunal, but also to

whether the question was a political one which, as a court, the tribunal ought to
decline to answer. The majority, on the authority of a number of ICJ decisions, in

particular the Certain Expenses advisory opinion,38 responded that the notions of
‘political questions and non-justiciable disputes’ were an anachronism in international

adjudication, and that so long as a question has a legal answer, it may be given.39 The
majority had a point; the ICJ has shown itself willing to deal with the legal sides of

disputes which have considerable political dimensions, including the use of force,40

nuclear weapons41 and aspects of theMiddle East situation,42 in the face of claims that

they were political rather than legal questions.
When reviewing the actions of the Council, the majority in Tadić adopted a

deferential standard. First, it said that it was clear that the Security Council was

entitled to invoke its powers under Chapter VII of the charter, as there was an
armed conflict in Yugoslavia at the relevant time.43 This is correct, but it is not clear

that the Council based the determination of a threat to the peace in resolution 827 on
the armed conflict. That resolution, after expressing its grave alarm at violations of

32 Tadić ICTY T.Ch. II 10.8.1995 paras. 8, 16.
33 Tadić 2.10.1995 paras. 14–25. See generally José E. Alvarez, ‘Nuremberg Revisited: The Tadić Case’ (1996) 7 EJIL 245.
34 Tadić 2.10.1995 para. 20.
35 See ColinWarbrick, ‘The International Criminal Tribunal for Yugoslavia: TheDecision of the Appeals Chamber on the

Interlocutory Appeal on Jurisdiction in the Tadić Case’ (1996) 45 ICLQ 691, 691–2.
36 Tadić 2.10.1995 Separate Opinion of Judge Sidhwa, para. 34. For discussion, see George Aldrich, ‘Jurisdiction of the

International Criminal Tribunal for the Former Yugoslavia’ (1993) 90 AJIL 64 at 65; Alvarez, ‘Nuremberg Revisited’
251, 255.

37 Tadić 2.10.1995 Separate and Dissenting Opinion of Judge Li, paras. 2–4.
38 Certain Expenses of the United Nations (1962) ICJ Reports 151. 39 Tadić 2.10.1995 paras. 24–5.
40 See, e.g. Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. USA) (1986) ICJ

Reports 4.
41 Legality of the Threat or Use of Nuclear Weapons Advisory Opinion, (1996) ICJ Reports 226.
42 Legal Consequences of the Construction of a Wall in Palestinian Territory ICJ List 131.
43 Tadić 2.10.1995 para. 30. Judge Sidhwa agreed, adding that the appraisal of the evidence leading to the determination

was ‘based on a proper appraisal of the evidence, and was reasonable and fair and not arbitrary or capricious.’ Separate
Opinion of Judge Sidhwa, para. 61.
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humanitarian law, determined that ‘this situation’ was a threat to peace. Equally, the

Council had the right to invoke Chapter VII over such events in any event.
Next the Tribunal determined that the Council could set up a court. It based the

authority of the Council to do this on Article 41 of the UN Charter. Although Article
41 does not expressly state that the Council can do so, this did not trouble the Appeals
Chamber, as the list of measures it contains is not exhaustive.44 The tribunal also

rejected the idea that the Council could not create a court as it had no judicial
functions to pass to such a body. Its reasoning was that the Council did not purport

to do such a thing, but to create a court in the exercise of its functions in relation to
peace and security, in an analogous manner to the General Assembly’s creation of an

administrative tribunal, an action which received the sanction of the ICJ.45 Finally,
the majority refused to second-guess the Security Council’s belief that the establish-

ment of a court could help restore international peace and security as, it said, an
ex post facto evaluation as to whether or not this belief was correct would be
inappropriate.46 The question was not if that belief was correct, but whether it was

held. On these points, the Chamber was right.
Further, the Tribunal also determined that owing to the membership of the former

Yugoslav States in the UN, primacy did not violate the sovereignty of the former
Yugoslav States,47 or the (non-existent) right of the defendant to be tried before his

own domestic courts.48 On the former point, all the States emerging out of the
Yugoslav wars of dissolution either had been accepted as members of the UN by the

time of the creation of the ICTY, or claimed to be successor States to the Socialist
Federal Republic of Yugoslavia at the time.49

The Chamber also dealt with the suggestion that, under human rights law, the ICTY
was not ‘established by law’. The Appeals Chamber, rather generously, took the view
that although human rights treaties were not directly applicable to the tribunal, the

requirement that a tribunal be set up by law was a general principle of law, thus
binding on the Tribunal.50 With some justification, the Chamber asserted that this

principle could not be applied in an unadulterated fashion without respect for the
specific situation of an international tribunal. Therefore the Chamber asserted that

the principle only required at the international level that the Tribunal be set up with
sufficient safeguards for fair trial, which the Tribunal was.51

Shortly after the decision, at the end of 1995, the Yugoslav wars of dissolution were
formally brought to an end by the Dayton Peace Agreement.52 This agreement

44 Tadić 2.10.1995 paras. 34–5.
45 Ibid., paras. 37–8, referring to Effect of Awards of Compensation Made by the United Nations Administrative Tribunal

(1954) ICJ Reports 47 at 61.
46 Tadić 2.10.1995 para. 39. 47 Ibid., paras. 55–60. 48 Ibid., paras. 61–4.
49 Although the position on point has since been made more complex by the sui generis status of the Federal Republic of

Yugoslavia seemingly imputed to it by the ICJ; see Application for Revision of the Judgment of 11 July 1996 in the Case
concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia), Preliminary Objections (Yugoslavia v. Bosnia and Herzegovina) Judgment of 3.2.2003,
ICJ General List 122.

50 Tadić 2.10.1995 para. 42. 51 Ibid., para. 46. 52 (1996) 35 ILM 75.
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included an obligation on all the former Yugoslav States to cooperate with the ICTY,53

and provided that international forces in former Yugoslavia had the authority to arrest
those indicted by the ICTY.54 This power was not used immediately, however,

although those forces did provide security for the prosecutor to engage in on-site
investigations.55 Cooperation from the States of former Yugoslavia, other than
Bosnia-Herzegovina, was still not forthcoming.56

The time of trials

By 1996 its judicial workload led the ICTY to ask for the creation of a second Trial

Chamber.57 This prospect was boosted when international forces began to arrest
indictees in 1997.58 The Federal Republic of Yugoslavia remained uncooperative.

Croatia transferred one defendant that year.59 By 1998 the Tribunal had nine-
teen people in custody, including three who had voluntarily surrendered themselves
for trial.60 Owing to the increased violence in Kosovo, the Security Council requested

that the prosecutor look into events there.61 This led, in May 1999, to the ICTY
indicting Slobodan Milošević,62 for alleged crimes in Kosovo. The prosecutor was

assisted in this process by considerable evidence made available to her by western
States.63

In 1999 the prosecutor was asked by a number of people and groups to investigate
NATO States for alleged war crimes during its air campaign in relation to Kosovo. In

response the prosecutor set up a committee to engage in a preliminary assessment of
the evidence presented and to advise her on whether or not to initiate a full investiga-
tion. Even this action caused consternation in some circles.64 The Committee recom-

mended in June 2000 that no full investigation be undertaken.65 This recommendation
was accepted by the prosecutor and caused considerable controversy.66 Whether or

not this decision reflected an unwillingness to investigateNATO officials, and whether
or not the conclusions reached in the report are sound, aspects of the report’s reason-

ing are certainly open to challenge.67

53 Article X, Annex 1-A.
54 Article IV(4) Annex IA; see Paula Gaeta, ‘Is NATO Authorized or Obliged to Arrest Persons Indicted by the

International Criminal Tribunal for former Yugoslavia?’ (1998) 9 EJIL 174.
55 Annual Report of the ICTY 1996, S/1996/665, paras. 75–9. 56 Ibid., paras. 167–71. 57 Ibid., para. 72.
58 Annual Report of the ICTY 1997, S/1997/729, para. 190. Darryl Robinson, ‘Trials, Tribulations and Triumphs: Major

Developments in 1997 at the International Criminal Tribunal for Yugoslavia’ (1997) 35 Canadian Yearbook of
International Law 179.

59 Annual Report of the ICTY 1997 para. 183. 60 Annual Report of the ICTY 1998, S/1998/737, paras. 113–14.
61 Security Council Resolution 1160, Annual Report of the ICTY 1998 para. 118.
62 Prosecutor v. Milošević et al. Indictment 24.5.1999.
63 Annual Report of the ICTY 1999, S/1999/846, paras. 126, 128.
64 See, e.g. Rachel Kerr, The International Criminal Tribunal for Former Yugoslavia: An Exercise in Law, Politics and

Diplomacy (Oxford, 2004) 202–3.
65 Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign Against the

Federal Republic of Yugoslavia 8 June 2000, (2000) 38 ILM 1257, para. 90.
66 See, in favour of the decision, Kerr, International Criminal Tribunal, 199–204. (Strongly) against, see Michael Mandel,

‘Politics and Human Rights in International Criminal Law: Our Case Against NATO and the Lessons to be Learnt
From It’ (2001–2002) 25 Fordham International Law Journal 95.

67 See Paolo Benvenuti, ‘The ICTY Prosecutor and the Review of the NATO Bombing against the Federal Republic of
Yugoslavia’ (2001) 12 EJIL 503; Michael Bothe, ‘The Protection of the Civilian Population and NATO Bombing on
Yugoslavia: Comments on a Report to the Prosecutor of the ICTY’ (2001) 12 EJIL 531.
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Moving towards completion

Around 2000 the judges of the ICTY concluded that their work could take them until

at least 2016 to complete.68 This was considered to be too long. Therefore the ICTY
suggested to the Security Council that there be a ‘completion strategy’.69 This involved

a number of steps. The first was the creation of ad litem judges, peripatetic judges who
would sit for one case.70 This was achieved when a set of twenty-seven such judges

were authorized by Security Council resolution 1329 (2000).71 The next step was
getting senior lawyers to deal with some pre-trial matters rather than judges.72 The
third step of the plan was to expand the Appeals Chamber, a move that was also

accepted in resolution 1329 (2000).
The visibility and perceived effectiveness of the Tribunal increased considerably in

2001, when the Federal Republic of Yugoslavia began, after considerable economic
and political pressure, sporadic cooperation with the tribunal, most notably with the

surrender of ex-PresidentMilošević to the ICTY in June 2001. Just over a month later,
the ICTY issued its first conviction for genocide, of General Radislav Krštić, for his

role in the Srebrenica massacre.73 During this period, the prosecutor undertook a
number of initiatives to ensure that investigations would be completed by the end

of 2004.74 These involved, inter alia, focusing on high-level offenders, as lower level
offenders could be tried at the domestic level.75 It was hoped that this would permit the
tribunal to complete its trial-level work by 2008, although this was contingent on State

cooperation in transferring evidence and indictees.76

The possibility of the Tribunal living up to its timetable was assisted by three

factors. First, increasing numbers of defendants were willing to plead guilty, in
particular, in October 2002, Biljana Plavšić, a wartime president of the Republika

Srpska.77 Second, the Federal Republic of Yugoslavia increased its cooperation with
the tribunal, although the two highest profile fugitives, Radovan Karadžić and Ratko

Mladić remained at liberty.78 Finally, more indictees began to surrender voluntarily to
the ICTY.79 On its side, the ICTY revised Rule of Procedure and Evidence 11bis, to
permit the ICTY to transfer indictments, and later, cases, after it had considered the

appropriateness of doing so, taking into account, inter alia, the gravity of the crime,
the role of the accused, and the fair trial guarantees that will be accorded to the

accused.80

A major development occurred in August 2003, when the Security Council

explained its approach to the ICTY’s completion strategy in resolution 1503. This

68 Annual Report of the ICTY 2000, UN Doc. S/2000/777, para. 336.
69 See generally Dominic Raab, ‘Evaluating the ICTY and Its Completion Strategy’ (2005) 3 JICJ 82.
70 ICTY 2000 Report, para. 340. 71 30 November 2000. The roles of such judges have gradually expanded.
72 Annual Report of the ICTY 2001, S/2001/865, para. 4. 73 Prosecutor v. Krštić, Judgment T. Ch. I 2 August 2001.
74 Annual Report of the ICTY 2002, S/2002/985, para. 7. 75 Ibid., para. 218. 76 Ibid., para. 328.
77 Annual Report of the ICTY 2003, S/2003/829, para. 2. See Plavšić, ICTY T. Ch. 23 November 2003.
78 Annual Report of the ICTY 2003, para. 8. 79 Ibid., para. 232.
80 See generally, Michael Bohlander, ‘Referring an Indictment from the ICTY and ICTR to Another Court – Rule 11bis

and the Consequences for the Law of Extradition’ (2006) 55 ICLQ 219.
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suggested that the prosecutor concentrate on high-level offenders, and set out its

completion timetable. In addition to the prosecutor completing investigations by
2004, the Trial Chambers were required to complete their business by 2008 and

appeals were to end by 2010.81 Scepticism about the ability of the Tribunal to keep
to this timetable was not unfounded.82 Nonetheless, the Security Council adopted
resolution 1534 (2003), which required the Tribunal’s judges to check that any new

indictment focused on ‘the most senior leaders suspected of being most responsible for
crimes’ in the Tribunal’s jurisdiction, a requirement adopted in Amended Rule of

Procedure and Evidence 28(A). Some have questioned whether this is consistent with
the requirements of prosecutorial independence.83 Although such critiques are worth

taking seriously, it is unlikely that it altered the prosecutor’s strategy in a practical
way, as she had already been focusing on such offenders for some time.

In 2005, after the prosecutor completed investigations for war crimes,84 the
tribunal began to refer cases to national jurisdictions, in particular in Bosnia and
Croatia, for trial.85 As of May 2006, the Tribunal had, of the 161 people charged,

forty-eight in custody, seventeen on provisional release, nineteen serving sentences
in States that had agreed to take them, seventeen who had completed their sentences

and three awaiting appeals against their acquittals. In addition, five had been
acquitted. Twenty-eight people had their indictments withdrawn, or died before

proceedings began, eight had been transferred to domestic jurisdictions for trial,
and one was awaiting transfer. One died whilst serving his sentence, and three died

during proceedings.86 The death of the most (in)famous of these, Slobodan
Milošević, in 2006, robbed the Tribunal of the possibility of completing proceedings

against one of the main leaders involved in the wars of 1991–1995.87 The number of
accused in custody, and the six who have been publicly indicted but are still at large,
make it unlikely that the ICTY will be able to keep to the timetable the Security

Council has set.88

7.2.5 Appraisal of the ICTY

The ICTY itself has set out a number of its achievements.89 These are that it has
promoted accountability rather than impunity, established the facts of the crimes in

former Yugoslavia, brought justice to victims and given them a voice, developed

81 See Raab, ‘Completion Strategy’, 85–6. 82 Ibid., at 86, 95.
83 Darryl A. Mundis, ‘The Judicial Effects of the ‘‘Completion Strategies’’ on the ad hoc International Criminal Tribunals’

(2005) 99 AJIL 142; Larry D. Johnson, ‘Closing an International Criminal Tribunal While Maintaining International
Human Rights Standards and Excluding Impunity’ (2005) 99 AJIL 158.

84 2005 Report, para. 172. 85 See Bohlander, ‘Referring an Indictment’.
86 Key Figures of ICTY Cases, available at www.un.org/icty/cases-e/factsheets/procfact-e-htm.
87 The leaders of Croatia and Bosnia in the relevant periods, Franjo Tudjman and Alija Izetbegović respectively, died

unindicted, if not uninvestigated.
88 Annual Report of the ICTY UN Doc. S/2005/532, para. 257.
89 Bringing Justice to the Former Yugoslavia: The Tribunal’s Core Achievements available at www.un.org/icty/cases-e/

factsheets/achieve-e.htm.
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international law and strengthened the rule of law.90 The Tribunal has, to some extent,

fulfilled these goals.
It is true that the creation of the ICTY has contributed to the trend against

impunity, not least as its creation and Statute provided a direct precedent for the
ICTR, and a slightly less direct one for the ICC.91 Also the ICTY showed that
international prosecutions were possible outside the situation of a complete defeat

of one side in a conflict. The Tribunal has taken considerable pains to determine what
happened in former Yugoslavia accurately, even if its approach has been criticized.92

The Tribunal spent considerable time and resources to attempt to bring (corrective)
justice to victims, even if its practice has not always been perfect by the exacting

standards of victims’ rights advocates.93

It is difficult to doubt the ICTY’s impact on international law.94 Although the

Tribunal has been accused of being too quick to decide that aspects of the law are
customary,95 and of seeking always to expand its own authority,96 most of its decisions
are well reasoned, and have not been criticized by States.97 Although it might be

queried if all of the ICTY’s decisions on custom have been irreproachable, it is not
clear that they have violated the nullum crimen sine lege principle.98

On the down side, the ICTY has been charged, with varying degrees of accuracy, of
various sins against international law and justice.99 Some, such as that it has been

systematically biased towards or against one of the sides in the Yugoslav wars of
dissolution, are easily dismissable.100 Other critiques have included that the Tribunal

has been too expensive and bureaucratic,101 that its trials are characterized by
delay,102 violate the rights of defendants,103 and are far removed from the popula-

tions of former Yugoslavia.104 More generally it has been alleged that the Tribunal was
created in place of more effective action to prevent crimes in former Yugoslavia.105

90 Ibid. 91 Ralph Zacklin, ‘The Failings of ad hoc International Tribunals’ (2004) 2 JICJ 541.
92 José E. Alvarez, ‘Rush to Closure: Lessons of the Tadić Judgment’ (1998) 96 Michigan Law Review 2031.
93 Marie-Bénédict Dembour and Emily Haslam, ‘Silencing Hearings? Victim-Witnesses at War Crimes Trials (2004) 15

EJIL 151.
94 See, e.g. Robert Cryer, ‘Of Custom, Treaties, Scholars and the Gavel: The Influence of the International Criminal

Tribunals on the ICRC Customary Study’ (2006) 11 Journal of Conflict and Security Law 239.
95 See Guénaël Mettraux, International Crimes and the ad Hoc Tribunals (Oxford, 2005) 13–18.
96 See, e.g. Gregory Lombardi, ‘Legitimacy and the Expanding Power of the ICTY’ (2002–2003) 37 New England Law

Review 887. A counterexample would be the Blaškić decision, see ch. 19.
97 One exception is Kupreškić et al. ICTY T.Ch. II 14.1.2000, paras. 521–36, which rather unconvincingly derived the

prohibition of practically all reprisals from contradictory practice and a bold interpretation of the Martens clause. See
Christopher Greenwood, ‘Belligerent Reprisals in the Jurisprudence of the International Criminal Tribunal for the
Former Yugoslavia’ in Claus Kreß et al. (eds.), National and International Prosecution of Crimes Under International
Law (Berlin, 2001) 539. As to the ‘Martens clause’, see Theodor Meron, ‘The Martens Clause, Principles of Humanity,
and Dictates of Public Conscience’ (2000) 94 AJIL 78.

98 See generally, Mohamed Shahabuddeen, ‘Does the Principle of Legality Stand in theWay of Progressive Development
of the Law?’ (2004) 2 JICJ 1007.

99 On the more general questions about criminal prosecution here, see sections 2.2.7 and 2.2.8.
100 Although also see nn. 66, 67 and corresponding text on the critiques in relation to the NATO/Kosovo Report.
101 Zacklin, ‘Failings’, at 543–4.
102 See, e.g. Patrick L. Robinson, ‘Ensuring Fair and Expeditious Trials at the ICTY’ (2000) 11 EJIL 569. 103 Ibid.
104 Laurel E. Fletcher and Harvey Weinstein, ‘A World Unto Itself: The Application of International Criminal Justice in

former Yugoslavia’ in Eric Stover and Harvey Weinstein (eds.), My Neighbour, My Enemy: Justice and Community in
the Aftermath of Mass Atrocity (Cambridge, 2004) 29.

105 See, e.g. David Forsythe, Human Rights in International Relations (Cambridge, 2000) 221.
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All of these critiques have some purchase. The ICTY is expensive. Between 1993

and 2007 the official budget of the ICTY has amounted to US$1,243,157,722. It may
simply be that international justice is expensive,106 although excessive bureaucracy in

the UN contributing to both cost and delay is not unprecedented. Trials have taken a
long time, although some delays have been referable to attempts to ensure fair trials
for defendants. Nonetheless, some of the decisions of the Tribunal have been con-

troversial in relation to fair trial. Notable in this regard has been the use of anonymous
witnesses. Although understandable witness protection issues arise in relation to

prosecutions of international crimes, the practice of the Trial Chamber in the Tadić
case of granting witnesses complete anonymity proved very controversial, in particu-

lar owing to the false testimony of one such protected witness, Dragan Opacić.107 The
question of distance from the relevant populations is a difficult one, but the ICTY did

not initially give such matters sufficient consideration in its early practice, a point the
Tribunal has attempted to rectify by setting up various ‘outreach’ programmes.108 In
addition, the security situation in former Yugoslavia would not have permitted the

ICTY to have sat there, at least until very recently. In relation to the final critique
mentioned above, that the ICTY was created in place of more effective action to

prevent crimes in former Yugoslavia, it raises an important issue, although it is likely
that the best available option was to create a tribunal. If it had not been created there

would not have been any more effective response to the crimes in former Yugoslavia
forthcoming. Equally, a more general issue, that of selectivity, certainly arises when-

ever an ad hoc tribunal is set up.109

7.3 The International Criminal Tribunal for Rwanda

7.3.1 The creation of the ICTR

This consideration fed into the decision to create the ICTR. Given the creation of the
ICTY for a European conflict, when genocide clearly occurred in Africa, it was

considered necessary and appropriate to create an analogous tribunal for crimes
committed there.110 The UN and its members (who reduced the number of peace-

keepers in Rwanda at the start of the genocide in April 1994),111 treated the creation of
a tribunal for Rwanda largely as they did for the ICTY, beginning with condemnation,

then setting up a Commission of Experts and, before they reported, deciding to set up
an international tribunal.112

106 See further section 2.2.8. 107 Tadić, ICTY T. Ch. II 7.5.1997, paras. 553–4.
108 David Tolbert, ‘The International Criminal Tribunal for the Former Yugoslavia: Unforeseen Successes and

Foreseeable Shortcomings’ (2002) 26(2) Fletcher Forum of World Affairs 7, 13–14.
109 Gerry Simpson, ‘War Crimes: A Critical Introduction’ in TimothyMcCormack and Gerry Simpson (eds.), The Law of

War Crimes (The Hague, 1997) 1 at 8.
110 Payam Akhavan, ‘The International Criminal Tribunal for Rwanda: The Politics and Pragmatics of Punishment’

(1996) 90 AJIL 501.
111 See, Security Council resolution 912 (1994). More generally see, e.g. Gerard Prunier, The Rwanda Crisis

(London, 1997).
112 Security Council resolutions 935 (1994) (Commission) and 955 (1994) (Court).
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Unlike the ICTY Statute, the ICTR statute was drafted by the members of the

Security Council, following closely the model of the ICTY Statute. While Rwanda,
then a member of the Council, was initially supportive, it did not succeed in including

the death penalty, excluding crimes other than genocide from the court’s jurisdiction
or granting the court jurisdiction before 1994, and it therefore voted against the
creation of the ICTR.113 This does not affect the legality of the creation of the

Tribunal, which finds its basis, like the ICTY, in Chapter VII of the UN Charter.114

7.3.2 The structure of the ICTR

The structure of the ICTR is very similar to that of the ICTY; it too has an Office of the
Prosecutor, a Registry, and three Trial Chambers, which have the same functions as

their counterparts in theHague. To ensure a consistent jurisprudence between the ICTY
and ICTR, they share a joint Appeals Chamber (based in the Hague).115 Originally this

was staffed only by judges from the ICTY. This gave rise to a feeling that the ICTRwas
the ‘poor cousin’ of the ICTY but was rectified in late 2000 when two ICTR judges were

appointed to that Chamber. Originally, the ICTY and ICTR shared a prosecutor.
However the job was split in 2003 and a separate prosecutor for the ICTR was

appointed. The ICTR has always had its own president, of which there have been three.

7.3.3 The jurisdiction of the ICTR and its relationship to national courts

The ICTR, like the ICTY, has jurisdiction over war crimes, crimes against humanity
and genocide,116 although the definitions of the last two crimes are different from those

in the ICTY. In particular the definition of crimes against humanity has an additional
requirement of discrimination for all crimes against humanity (Article 3), and the

jurisdiction of the ICTR over war crimes is limited to those in non-international
armed conflicts (Article 4). The ICTR’s jurisdiction over these crimes is limited to
where they occurred in Rwanda, or were committed by Rwandans in neighbouring

States, between 1 January and 31 December 1994.117 The ICTR has primacy over
domestic courts, in the same way as the ICTY.118

7.3.4 The practice of the ICTR

Teething troubles

The ICTR began at a snail’s pace. Its seat, in Arusha, Tanzania, was only decided upon
in February 1995.119 Also, staffing was a problem, recruitment being difficult and

113 S/PV.3453, 2, 10–12. China abstained on the resolution.
114 The ICTR affirmed the legality of its own creation in Kanyabashi ICTR T. Ch. II 18.6.1997. The decision is, however,

terse and amounts to little more than a refusal to investigate the legality of Security Council actions.
115 ICTR Statute, Art. 12(2). 116 ICTR Statute, Arts. 2, 3 and 4 respectively. 117 ICTR Statute, Art. 1.
118 ICTR Statute, Art. 8(1). 119 Security Council resolution 977 (1995).
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slow.120 Even so, the first indictment was confirmed in November 1995.121 Early

cooperation from some African States was quite quick, and proceedings opened
against Georges Rutaganda and Jean-Paul Akayesu on 30 May 1996.122 Rwanda,

however, remained rather lukewarm in its relations with the Tribunal.
Although funding for the Tribunal at the time was inadequate,123 there were also

concerns about the extent to which resources, and the tribunal as a whole, were being

managed.124 These were brought into the open in a highly critical report of the UN
Office of Internal Oversight Services of 6 February 1997.125 Whilst accepting that

sporadic funding for the Tribunal limited its effectiveness,126 and deciding that the
‘evidence adduced did not confirm allegations of corrupt practices or misuse of

funds’,127 the Report uncovered ‘mismanagement in almost all areas of the
Tribunal, and frequent violations of United Nations rules and regulations’.128 The

registry was singled out for very heavy criticism, in particular, for financial irregular-
ities, employing under-qualified staff, and weak asset management.129 The Office of
the Prosecutor was considered inefficient, and beset by leadership failure by the deputy

prosecutor.130 Of the three organs, only the Chambers escaped serious critique.131 As a
result of the report, both the registrar’s and the deputy prosecutor’s resignations were

sought, and obtained.132 Also, attempts were made to recruit appropriate people to
managerial positions and improve financial discipline.133

Moving forwards

The ICTR’s fortunes took a turn for the better in May 1998, when Jean Kambanda,

the Prime Minster of the government that presided over the genocide, pleaded guilty
to genocide. Notwithstanding his guilty plea, which recognized, importantly, that

genocide had occurred in Rwanda, he was sentenced to life imprisonment.134 In
spite of continuing technical, logistical and resourcing problems, the Tribunal
moved into a phase of increased trial work, which led the Security Council to increase

the number of Trial Chambers to three in April 1998.135 The first full trial ended in
September 1998, with the conviction of Akayesu for genocide, in a judgment that

not only offered the first express application of the Genocide Convention by an
international tribunal, but also determined that sexual offences could form the

actus reus of genocide.136

Trials were moving slowly but forward during 1999, when the relationship between

the ICTR and Rwanda collapsed. The reason for this was the decision of the Appeals
Chamber that the pre-trial detention of Jean-Bosco Barayagwiza, one of the mass

120 Annual Report of the ICTR 1996, S/1996/778, para. 12. 121 Ibid., para. 31. 122 Ibid., para. 39.
123 Ibid., para. 77. 124 General Assembly Resolution 52/213 C.
125 Report of the Secretary-General on the Activities of the Office of Internal Oversight Services, A/51/789.
126 Ibid., para. 5. 127 Ibid., para. 6. 128 Ibid. 129 Ibid., paras. 11–33. 130 Ibid., paras. 55–9.
131 Ibid., paras 60–63. 132 Annual Report of the ICTR 1997, S/1997/868, para. 57. 133 Ibid., para. 57.
134 Prosecutor v. Kambanda, ICTR T. Ch. I 4.9.1998. Kambanda unsuccessfully appealed; Kambanda ICTR A.

Ch. 19.10. 2000.
135 Security Council resolution 1165 (1998). See Annual Report of the ICTR 1999, S/1999/943, paras. 5, 126.
136 Akayesu, ICTR T. Ch. I 2.9.1998; see section 10.3.1.
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media advocates of the genocide, violated his human rights, and so the Tribunal

should use its inherent power to decline jurisdiction over him.137 Rwanda was out-
raged, and suspended cooperation with the Tribunal, which owing to the vast majority

of evidence and witnesses being located in Rwanda made progress with trials very
difficult. The Appeals Chamber quickly revisited its decision on the point and deter-
mined that on the basis of further factual submissions by the prosecutor, the Tribunal

ought to continue to exercise jurisdiction over him, but he ought to receive a reduction
in any sentence he received if he were to be convicted, to take into account his pre-trial

predicament.138 Although relations between the ICTR and Rwanda improved, many
thought that politics, more than law, was involved in the decision.139

Nonetheless, the position of the ICTR was improved in 2001 when, pursuant to
Security Council Resolution 1329,140 ad litem judges were appointed to assist in trials.

By early 2001, it was thought that the prosecutor would complete her investigative
work by 2005.141 Trial work remained slow however,142 and pre-trial detention of
suspects was becoming very long.

The completion strategy

As the ICTR began to think in terms of completion, plans were formulated to pass up

to forty cases to national jurisdictions (including Rwanda) rather than have them
prosecuted by the ICTR.143 Thus in July 2002 the ICTR adopted its own Rule 11bis,

permitting the transfer of cases to national jurisdictions. To assist the ICTR in
completing its judicial business (which was still taking a great deal of time) the

Security Council adopted Resolution 1431 on 14 August 2002, which set up a pool
of eighteen ad litem judges.144 Although the ICTR was assisted by a number of States,

relations with Rwanda remained less than friendly.145

In August 2003, Security Council Resolution 1503 (2003) set out the Security
Council’s timetable for completion, which was the same as that for the ICTY. This

resolution also split the role of the prosecutor in two, creating separate positions of
ICTY and ICTY prosecutor on the stated basis that the job was too large for one

person and thus Rwanda was being overlooked.146 The completion strategy was
expanded upon by Resolution 1534, which required both Tribunals to review their

case-load to determine which cases could be tried at the domestic level.147 The ICTR

137 Barayagwiza, ICTR A. Ch. 3.11.1999.
138 Barayagwiza, ICTR A. Ch. 31.3. 2000. In the event, he was convicted, and sentence to thirty-five years’ imprisonment,

unlike his codefendants, both of whom were sentenced to life. Nahimana, Barayagwiza and Ngeze, ICTR T. Ch. I
3.12.2003 paras. 1106–7.

139 William A. Schabas, ‘Prosecutor v. Barayagwiza’ (2000) 94 AJIL 563 565.
140 5.12.2000. 141 Annual Report of the ICTR 2002, UN Doc. S/2002/733, para. 121. 142 Ibid., paras. 1–6.
143 Ibid., para. 10. The ICTR had, early on in its practice, unsuccessfully attempted such an approach, with respect to

Bernard Ntuyuhaga; Ntuyuhaga, ICTR T. Ch. I 18.3.1999.
144 See Annual Report of the ICTR 2003, UNDoc. S/2003/707 paras. 7–8; Annual Report of the ICTR 2005, S/2005/534,

para. 5.
145 Ibid., para. 63.
146 For a different view see LucReydams, ‘The ICTRTenYears On: Back to theNuremberg Paradigm?’ (2005) 3 JICJ 977.
147 26.3.2004.
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declared its ability to meet the various deadlines (subject to State cooperation) in

2005.148 Its ability to do so was assisted by negotiations with Rwanda to facilitate
transfer of cases from the ICTR toKigali.149 The ICTR has nonetheless proved rather

unwilling to transfer cases to domestic fora.150

7.3.5 Appraisal of the ICTR151

While the Tribunal has come in for a great deal of criticism in the past,152 the picture is

not all bad, and has been improving markedly. The ICTR has had notable success in
obtaining, and trying, high-level suspects. As of May 2006, the Tribunal had tried

twenty-seven people, and was in the process of trying twenty-seven more.153 Although
it has not obtained all of the ringleaders of the genocide, it has many of them, and they

are being prosecuted or have been convicted.154 Its successes on this point are perhaps
greater than those of the ICTY. Also the early Akayesu decision has formed an

important authoritative determination that genocide had occurred in Rwanda, a
point that some in the mid-1990s denied or tried to minimize.155 Indeed the ICTR

now takes juridical notice of the fact that there was genocide in Rwanda in 1994.156

The Tribunal has assisted in the development of international criminal law, perhaps
most notably by its treatment of sexual offences,157 but also in relation to the

responsibility of controllers of mass media for incitement to commit genocide.158 It
is nonetheless true that the quality of the legal reasoning contained in judgments of the

ICTR is variable.159

Trials at the ICTR have taken an extremely long time, and have been subject to

manifold delays. These are, in part, because of the difficulties involved in translation
fromKinyarwanda to English and French,160 and the awkward logistics of having the

Tribunal based in Arusha, and the Office of the Prosecutor based in Kigali, neither of
which are cities with a strong infrastructure.161 Problems relating to repeated changes
of defence counsel by the defendants have also contributed to trials’ dilatory nature,162

148 S/2005/336. 149 Annual Report of the ICTR 2005 para. 49. 150 Bagaragaza, ICTR T. Ch. III 19.5.2006.
151 For an early (positive) appraisal see Djiena Wembou, ‘The ICTR: Its Role in the African Context’ (1997) 321

International Review of the Red Cross 685.
152 See, e.g. Todd Howland andWilliam Calathes, ‘The UN’s International Criminal Tribunal: Is it Justice or Jingoism for

Rwanda? A Call for Transformation’ (1998) 39 Virginia Journal of International Law 135.
153 The Tribunal at a Glance, http://www.un.org/icty/glance-e/index.htm
154 Larissa J. van denHerik,The Contribution of the Rwanda Tribunal to the Development of International Law (TheHague,

2005) 263.
155 See Prunier, The Rwanda Crisis, 345.
156 Prosecutor v. Karemera, Ngirumpatse and Nzirorera, ICTR A. Ch.16.6.2006.
157 Kelly Askin, ‘Gender Crimes at the ICTR: Positive Developments’ (2005) 3 JICJ 1007. On other aspects of the ICTR’s

practice on sexual offences see, Annual Report of the ICTR 2000, UN Doc. S/2000/927, para. 133, Annual Report of
the ICTR 2001, UN Doc. S/2001/863, para. 108, Annual Report of the ICTR, 2002 para. 75, Annual Report of the
ICTR 2004, UN Doc. S/2004/601, paras. 59–61.

158 Nahimana, Barayagwiza and Ngeze, ICTR T. Ch. 3.12.2003, although see Dina Temple-Raston, Justice on the Grass
(New York, 2005).

159 See van den Herik, The Contribution of the Rwanda Tribunal, 261.
160 About which the tribunal has been candid, see e.g. Akayesu T. Ch. I 2.9.1998 para. 145.
161 Eric Møse, ‘The Main Achievements of the ICTR’ (2005) 3 JICJ 920 at 923, 927.
162 Annual Report of the ICTR 2001, para. 14.
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but the judges also have not always helped move things along speedily.163 Also,

attempts to assist victims although laudable,164 have not always been effective, and
treatment of victims by the tribunal has not always lived up to aspirations or basic

standards.165

It has been suggested that the ICTR is both geographically and metaphorically
too distant from the people of Rwanda, who remain for the most part uninformed

about and unaffected by the tribunal.166 The Tribunal has created an outreach
programme, which includes a visitors’ centre in Rwanda, radio broadcasts and

recently the creation of a satellite television station,167 but whether these have proved
effective is a matter of controversy,168 although it may be too early to tell. A linked

critique is the cost of the ICTR, which has been high (although less than the ICTY).169

Some have suggested that the money spent on the ICTRwould have been put to better

use supporting Rwandan justice efforts.170 Whether or not that would have been the
case, similar levels of funding would not have materialized if a call had gone out for
assistance to rebuild the Rwandan justice system.

Further reading

The websites of both Tribunals are very useful. They may be found at
www.un.org/icty and www.ictr.org

Useful symposia on the ICTY can be found at (2004) 2 JICJ 353–597 and
(2002–2003) 37 New England Law Review 865–1080. Similarly on the ICTR
see (1997) 321 International Review of the Red Cross 665–732 and (2005) 3
JICJ 801–1033.

M. Cherif Bassiouni and Peter Manikas, The Law of the International Criminal
Tribunal for Yugoslavia (Ardsley, 1996).

John O’Brien, ‘The International Tribunal for Violations of International
Humanitarian Law in the Former Yugoslavia’ (1993) 77 AJIL 639.

John Hagan, Justice in the Hague: Prosecuting War Crimes in the Balkans
(Chicago, 2003).

Pierre Hazan, Justice in a Time of War: The True Story Behind the International
Criminal Tribunal for the Former Yugoslavia, James Snyder (trans.) (College
Station, Texas, 2004).

Rachel Kerr, The International Criminal Tribunal for Former Yugoslavia: An
Exercise in Law, Politics and Diplomacy (Oxford, 2004).

163 Alison des Forges and Timothy Longman, ‘Legal Responses to the Genocide in Rwanda’ in Stover andWeinstein,My
Neighbour, My Enemy, 49 at 53–5.

164 See Møse, ‘The Main Achievements’, 937; also the Annual Report of the ICTR 1999, para. 113.
165 Göran Sluiter, ‘The ICTR and the Protection of Witnesses’ (2005) 3 JICJ 962.
166 José E. Alvarez, ‘Crimes of Hate/Crimes of State, Lessons from Rwanda’ (1999) 24 Yale Journal of International Law

365 at 403–18, 459–62.
167 See generally Annual Report of the ICTR 1999, para. 1208, Annual Report of the ICTR 2001, paras. 135ff, Annual

Report of the ICTR 2004, para. 55, Annual Report of the ICTR 2005, paras. 61–3.
168 See Timothy Longman et al., ‘Connecting Justice to Human Experience: Attitudes Towards Accountability and

Reconciliation in Rwanda’ in Stover and Weinstein, My Neighbour, My Enemy, 206.
169 The ICTR’s annual budget for 2006–07 was $270 m, the ICTY’s $305 m.
170 Alvarez, ‘Crimes of Hate’, 461.
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L. J. van den Herik, The Contribution of the Rwanda Tribunal to the Development
of International Law (The Hague, 2005).

118 International Prosecutions

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006.008
https://www.cambridge.org/core


8

The International Criminal Court

8.1 Introduction

The creation of a permanent international criminal court with potentially worldwide

jurisdiction is one of the most important developments in international criminal law.
The Statute of the International Criminal Court not only establishes a new judicial

institution to investigate and try international offences, but also sets out a new code
of international criminal law. This chapter describes the steps leading to the

establishment of the ICC, its principal features, and some of the legal and political
responses to it.

8.2 The creation of the ICC

The first serious proposal for an international court was probably that made in 1872

by Gustav Moynier, one of the founders of the International Committee of the Red
Cross, who was concerned that national judges would not be able fairly to judge
offences committed in wars in which their countries had been involved.1 Nothing came

of this and in spite of the so-called Nuremberg Promise that the trials after the Second
World War would set a precedent for others,2 there was no early successor to the

Nuremberg and Tokyo Tribunals to prosecute international crimes at the inter-
national level. A proposal to set up a permanent international criminal court was

discussed during the negotiations on the 1948 Genocide Convention, but the
Convention as agreed looks only to the possibility of such a court in the future.

Article VI provides that persons charged with genocide are to be tried by a court in
the territory where the act was committed or ‘by such international penal tribunal as
may have jurisdiction with respect to those Contracting Parties which shall have

accepted its jurisdiction’.
When it approved theGenocide Convention, theUnitedNations General Assembly

also adopted a resolution which requested the International Law Commission to

1 Christopher Keith Hall, ‘The First Proposal for a Permanent International Criminal Court’ (1998) 322 International
Review of the Red Cross 57.

2 See section 6.3.2.
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study the desirability and possibility of establishing an international judicial organ for

the prosecution of, inter alia, the crime of genocide.3 This study was to be undertaken
by the Commission in parallel with its drafting of the substantive rules of international

criminal law. Following a favourable report, a special committee appointed in 1950 by
the UN General Assembly produced a draft statute for a permanent court. Although
the draft was reviewed by a further committee,4 the General Assembly postponed the

matter until consideration of the definition of aggression and the draft Code of
Offences was complete.5 In turn, progress on the draft Code stalled. The concept of

a permanent international criminal court had not received universal support, and
during the Cold War allegations of the commission of international crimes were

usually regarded as largely propagandistic. Indeed, Georg Schwarzenberger went as
far as to say ‘the chief effects of the [Genocide] Convention have been to enrich the

vocabulary of international invective and enable the International Court of Justice . . .
to complicate further the law relating to treaty reservations’.6 Attention was turned to
the development of more effective means of inter-State cooperation in the national

prosecution of crimes, under treaties providing for extradition or prosecution and for
legal assistance from one State to another.

It is ironic that it was a wish by Trinidad and Tobago to secure international
prosecutions for drugs offences that finally gave the impetus to the creation of the

International Criminal Court: ironic because the court that was finally established
does not have any jurisdiction over drugs offences. Trinidad and Tobago proposed in

1989 that the creation of a permanent international criminal court be put back on the
agenda of the United Nations; the General Assembly asked the International Law

Commission to draft a Statute for such a court, and the Commission responded
swiftly, producing a final text7 in 1994.

The draft statute proposed by the ILC gave the court jurisdiction over more

offences than the ICC has now: as well as the four categories in the ICC Statute,
there was a list of ‘treaty crimes’ which included offences under the multilateral

terrorism conventions and a UN drugs convention.8 But in most respects the ILC
draft was more protective of States’ sovereignty than the eventual ICC Statute. Only

States Parties and the Security Council could refer situations to the proposed court;
the Prosecutor was not able to initiate investigations on his or her own initiative. In

respect of most of the crimes,9 and in the absence of a referral by the Security Council,

3 GA res. 260(III)B. 4 Report of the Committee on International Criminal Jurisdiction, UN Doc.UNGAOR A/2645.
5 GA res. 898(IX).
6 Georg Schwarzenberger, International Law as Applied by International Courts and Tribunals (London, 1968), vol.II, 530.
7 Report of the International Law Commission on the work of its forty-sixth session, UNGAOR 49th session Suppl. No.10,
A/49/10 (1994); included, without commentary, in M. Cherif Bassiouni, The Statute of the International Criminal Court:
A documentary history New York, 1998) 657. The drafting of the draft ILC statute is discussed in James Crawford, ‘The
Making of the Rome Statute’ in Philippe Sands (ed.), FromNuremberg to the Hague: The Future of International Criminal
Justice (Cambridge, 2003) 109.

8 The full list of treaty crimes comprised grave breaches of the Geneva Conventions and AP 1, and offences under six
terrorism instruments, the Apartheid Convention, and the UN Drugs Convention.

9 There was worldwide jurisdiction over genocide, provided that a complaint was lodged by a State which was a party both
to the court’s Statute and to the Genocide Convention.
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the court would have jurisdiction only if both the State with custody of the alleged

offender and the State on whose territory the alleged crime had been committed had
accepted the jurisdiction of the court for the purpose of that crime. This was the

so-called opt-in provision: States were not required, by becoming parties to the
Statute, to accept the jurisdiction of the court for their nationals or for crimes
occurring on their territory in respect of any crime except genocide; they were free

to opt in for additional specific crimes, or for none at all. The ILC draft also had a
provision which precluded the court from taking jurisdiction over a situation which

was on the agenda of the Security Council under Chapter VII of the UN Charter,
unless the Council agreed. This provision, the precursor to Article 16 of the ICC

Statute, would have allowed the Council to prevent court action by putting anymatter
on its agenda under its peace and security mandate.

The 1994 ILC draft statute was submitted at a fortunate time in international
relations: Cold War divisions had thawed, there was enthusiasm for international
tribunals, and the international community had embarked on several treaty-based

initiatives strengthening human rights and humanitarian law. Scepticism about the
prospects for a permanent international criminal court was diminishing. A significant

number of States, however, still doubted the wisdom of creating a new court, both on
principle and with respect to the specific details of the project. The doubting States

were sufficiently strong to prevent the convening of a conference to conclude a treaty
immediately. Instead, an ad hoc committee was established to examine the issues more

closely.10 A year later there was enough support to set up a Preparatory Committee11

to prepare a text of a possible draft convention, as the next step towards the holding of

a conference. Working on the basis of the ILC draft Articles, the Preparatory
Committee began to negotiate texts, collated proposals for alternatives to many of
the ILC Articles and, progressing beyond the ILC text, prepared a complete draft

statute with hundreds of different alternative proposals. During the Preparatory
Committee meetings, a ‘Like-Minded Group’ of States supportive of a new court

emerged, and agreement was reached to hold a conference in Rome in the summer of
1998. The draft statute which had emerged from the Preparatory Committee, with its

numerous alternative texts, served as the basis for negotiation at the conference.12

8.2.1 The Rome Conference

In the five weeks allocated to the conference to draft the ICC’s Statute, there was a
cornucopia of controversies, from the highly political, like the role of the Security

10 The Ad Hoc Committee on the Establishment of an International Criminal Court, convened by GA res. 49/53, met for
two sessions in 1995 and produced a report (UNGAOR A/50/22) which records the early discussions on the major
features of the court.

11 Convened by GA res. 50/46 and with its mandate reaffirmed in GA res. 51/207 and 52/160, the Preparatory Committee
on the Establishment of an International Criminal Court met for six sessions during the years 1995 to 1998; its reports
may be found in UNGAOR A/51/22 and in the conference records at UN Doc. A/CONF.183/13 (Vol.III) 5.

12 UN Doc. A/CONF. 183/13 (Vol.III) 5.
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Council, to detailed aspects of criminal procedure negotiated by criminal lawyers from

very diverse legal systems. Much of the negotiation of specific texts at the conference
was carried out in informal committees. The process was slow since each committee

worked without voting and by consensus. Compromises were necessary if agreement
was to be reached, even where the issues concerned technical but important subjects
such as the general principles of criminal law.

Of the various objectives of the negotiators, two of the strongest were the conflicting
aims, often reflected within a single government delegation, of ensuring the prosecu-

tion of those responsible for the world’s worst atrocities but avoiding undue exposure
of national leaders to the new Court. The sixty-strong Like-Minded Group was

influential both in driving forward the process as a whole and in seeking specific
solutions on some aspects of the text. Other groupings of States such as the European

Union, the Southern African Development Community, and the Non-Aligned
Movement all met at different times during the conference and formulated coordi-
nated positions on various of the provisions of the Convention.13 Non-governmental

organizations were represented in large numbers; although they could not take part
directly in the negotiations, they were able to present papers and lobby from the

margins. It was largely due to these organizations that the impetus for the establish-
ment of the Court was maintained.

By the last week of the conferencemost of the technical matters had been settled, but
a few major questions remained. The most difficult issues related to the jurisdiction of

the new Court and, in particular, how broad the jurisdiction of the Court would be
and which States would have to agree before its jurisdiction could be exercised. In the

absence of agreement and with two days left before the end of the conference, it fell to
the Bureau of the Committee of the Whole and associated delegates, under the
Chairman, Philippe Kirsch, to propose a compromise on these controversial issues.

This proposal, including in particular the texts of Articles 12 and 124, was put forward
with the rest of the negotiated treaty on the penultimate day in an attempt to balance

the conflicting positions of different delegations.
While most delegations supported the text, some were not prepared to accept it as it

stood and chose to put their own amendments to the vote. The delegation of India
asked for a vote on its proposals14 to include a crime related to the use of weapons of

mass destruction and to exclude any role for the Security Council. The United States
called for a vote on their amendments15 to the jurisdiction provision, which would
have required the consent of the State of nationality of the suspect, the territorial State

and, if the suspect was committing official acts which were acknowledged as such by
the State concerned, the consent of that State. Only the intervention of a ‘no-action

motion’ on both sets of amendments avoided the text of the Statute being broken
apart; this procedural device was a means of allowing delegations to vote against

13 Many States belonging to each of these groups were also members of the Like-Minded Group.
14 A/CONF.183/C.1/L.94 and A/CONF.183/C.1/L.95. 15 A/CONF.183/C.1/L.70 and A/CONF.183/C.1/L.90.
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putting the amendments to the vote, an easier step for many to take than voting

against the amendments themselves. The final text of the Statute was adopted by a
vote of 120 to 7, with 21 abstentions.16

Although it is not necessary to revisit in detail the course of the conference in Rome,
there are two features of the negotiations which help to explain some aspects of the
Statute.

The problem of travaux préparatoires

The Vienna Convention on the Law of Treaties provides that a treaty is to be

interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose. To

confirm this meaning, or if the meaning is ambiguous, obscure or manifestly absurd or
unreasonable, supplementary means of interpretation may be used, including the

preparatory work of the treaty and the circumstances of its conclusion.17 One result
of the informal process of negotiation at Rome is that there are only limited written
records of the conference.18 Another factor is that some of the provisions result from

the negotiations during the Preparatory Committee in New York, rather than during
the conference. Except for those few provisions which follow the draft prepared by the

International Law Commission, therefore, or the history of which is to be found in the
formal conference records, there is a marked absence of the travaux préparatoires

which are usually to be expected in the drafting of a major treaty. The reasoning
behind most of the texts which emerged from New York and from Rome is not to be

found in the record of the views of delegates who argued for them or in an examination
of the written proposals for amendments. The lack of standard travaux préparatoires

means that those seeking for help with the meaning of a difficult or controversial
provision of the Statute will have to place more reliance than would normally be the
case on written commentaries and books about the ICC;19 if these record the recollec-

tions of the negotiators at the conference they are the nearest things to travaux that we
have, although they cannot always be relied upon to be neutral.

Working methods during the negotiations

As indicated above, individual sections of the text of the draft statute were negotiated

by different committees and through different processes, and parts of those sections
were sometimes remitted to very informal consultation groups for decision if they

proved particularly difficult to agree. The methods of work adopted by the conference
led to disconnections among some parts of the Statute and to different usages in

terminology. Had there been more time, the Drafting Committee would have been

16 The votes were not recorded, but China, Israel and the United States announced that they had been among those who
voted against.

17 Arts. 31 and 32, which are generally regarded as reflecting customary international law.
18 For the Official Records see UN Doc. A/CONF. 183/13 (Vols. I to III).
19 The two most comprehensive of those written immediately after the conference are R. S. Lee, The International Criminal

Court: The Making of the Rome Statute (The Hague, 1999) and Triffterer, Observers’ Notes.
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able to do the work normally undertaken by such a committee and to draw attention

to inconsistencies and ambiguities in the text, rather than simply reconciling some of
the linguistic differences.20 But the pressure of time and the fact that some of the major

issues were left until the last two days resulted in difficulties in the text which cannot be
explained except by an understanding of how the Statute was negotiated.21

8.2.2 Preparations for the court

The closing session of the Rome Conference adopted both the text of the Statute and a
number of resolutions, one of which set up a Preparatory Commission to prepare the

subsidiary documents necessary for the establishment of the Court.
Sixty States were required to become parties to the Statute before it came into force.

The pace of ratifications was quicker than expected, and the Statute came into force on
1 July 2002, bringing the Court formally into existence. The Assembly of States Parties,

created by the Statute to oversee the administration of the court, then met and adopted
the Elements of Crimes, the Rules of Procedure and Evidence and the Agreement on

the Privileges and Immunities of the Court,22 all of which had been negotiated by the
Preparatory Commission.

8.3 Structure and composition of the ICC

The judges of the Court are divided into Pre-Trial, Trial and Appeals Chambers; the
Presidency, composed of the President and two Vice-Presidents and elected by the

judges from among their number, is responsible for the administration of the Court,
while the Registry provides the ‘non-judicial aspects’ of administration.23 The inclu-

sion of a Pre-Trials Division is a compromise between the common law prosecutorial
system and the French system of juges d’instruction, providing a contrast with the

largely common law character of the pre-trial stage at the ad hoc Tribunals; this mix of
two different systems will need some working through in practice to avoid unprofit-

able tension between the Pre-Trial Chamber and the Prosecutor’s Office in relation to
the conduct of investigations.24 As with the two Tribunals, the Prosecutor’s Office is
made an integral part of the Court; care needs to be taken in referring to the ‘Court’

when only the judicial arm is intended.

20 Even the linguistic differences could not all be resolved at the conference, and the final text of the statute had to undergo
a large number of more or less technical corrections after it had been signed by a number of States. The official text – in
all languages – is slightly different from the one voted on at the conference.

21 See Shabtai Rosenne, ‘Poor drafting and imperfect organisation: flaws to overcome in the Rome Statute’ (2000) 41
Virginia Journal of International Law 164, which addresses the discrepancy between the wording of Arts. 9 and 21 with
regard to the weight to be attached by the court to the Elements of Crimes.

22 These documents may all be found in the Official Records of the first session of the Assembly of States Parties to the
Rome Statute of the International Criminal Court on the website of the ICC http://www.icc-cpi.int/asp.html

23 The composition and administration of the court are dealt with in Part 4 of the Statute.
24 The respective roles of these organs in relation to an investigation, together with other aspects of the procedures of the

court, are described in ch. 17.
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In recognition of the importance for the success of the Court in having judges of the

highest possible calibre, the Statute sets out detailed provisions for the qualifications
of candidates for the judiciary. Article 36(3) requires candidates to have competence in

criminal law or in relevant areas of international law. This requirement for profes-
sional qualifications is combined with a duty for States selecting the judges to ‘take
into account’ the need for representation of the principal legal systems of the world,

equitable geographical representation and, for the first time in criteria for composition
of an international tribunal, the need for a fair representation of female and male

judges.25 The complex voting rules used for the first election of the eighteen judges of
the Court26 by the Assembly of States Parties took into account all of these provisions

except for the representation of the world’s legal systems (an exclusion justified on the
basis that this criterion would largely be met if geographical representation were

equitable). The Statute envisages the possibility of the Assembly establishing an
advisory committee on nominations of judges,27 but this approach has not been
adopted and so far the standard international practice in elections at the United

Nations, which can involve votes being traded among States for reasons other than
the personal and professional qualities and attributes of the judges, has been followed.

8.4 Crimes within the jurisdiction of the ICC

The Court has jurisdiction over ‘the most serious crimes of international concern’:

genocide, crimes against humanity, war crimes and aggression (Article 5(1)). The
Court cannot however exercise jurisdiction over the crime of aggression until the

Statute has been amended by the addition of a definition of that crime and the inclusion
of preconditions for the ICC to take jurisdiction (Article 5(2)). The offences are discussed

further in Chapters 10 to 13.
Whereas the Statutes of the two ad hoc Tribunals and the ILC draft statute for the

ICC do not provide detailed definitions of crimes, the ICC Statute defines war crimes

and crimes against humanity in unprecedented detail; the negotiators cited reasons of
certainty and the principle of legality, having in mind also that clear definitions would

help to limit unexpected exposure to prosecution. They also wanted to avoid judicial
creativity of too broad a nature and Article 22(2) therefore provides that the defini-

tions ‘shall be strictly construed and shall not be extended by analogy’. The definitions
of crimes do not represent the whole picture. They must be read with the general

principles of liability in Part 3 of the Statute (see Chapter 15) and are further elabor-
ated in the Elements of Crimes which are to assist the Court in the interpretation and

application of the provisions on offences (Articles 9 and 21).

25 Art. 36(8).
26 ICC-ASP/1/Res.2. The judges elected at the first election are listed with their qualifications and countries of origin in

William A. Schabas, An Introduction to the International Criminal Court (2nd edn, Cambridge, 2004) Appendix 6; the
judges currently on the Court may be found on the ICC website.

27 Art. 36(4)(c).
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The oft-stated aim of the process of definitionwas to codify existing customary law for

the purpose of the newCourt and the definitions are therefore by and large conservative.
But in crystallizing and clarifying those provisions which had not been previously

expressed as written criminal law the process inevitably moved the law along.28

There are provisions which arguably go beyond a mere codification of existing law
as it stood in 1998,29 but some of them have since been referred to as customary law in

the jurisprudence. The Rome Statute has thus contributed to the development of
customary law.30

On the other hand there are provisions which are arguably not as extensive as
customary law allows.31 Article 10 attempts to address this point by providing that the

Statute does not limit or prejudice existing or developing rules of international law ‘for
purposes other than this Statute’. This both mitigates the concern that the Statute will

in some way freeze the development of customary international law and confirms that
so far as the Court is concerned it must apply the provisions in the Statute even if
customary law creates wider offences.

The position is perhaps best described by an ICTY Trial Chamber in the
Furundžija case:

In many areas the Statute may be regarded as indicative of the legal views, i.e. opinio juris of a

great number of States. Notwithstanding article 10 of the Statute, the purpose of which is to

ensure that existing or developing law is not ‘limited’ or ‘prejudiced’ by the Statute’s provisions,

resort may be had cum grano salis to these provisions to help elucidate customary international

law. Depending on the matter at issue, the Rome Statute may be taken to restate, reflect or

clarify customary rules or crystallise them, whereas in some areas it creates new law or modifies

existing law. At any event, the Rome Statute by and large may be taken as constituting an

authoritative expression of the legal views of a great number of States.32

28 For discussion of the process see Leila Sadat, The International Criminal Court and the Transformation of International
Law (NewYork, 2002) 12,261–74; Darryl Robinson, ‘Crimes against Humanity: Reflections on State Sovereignty, Legal
Precision and the Dictates of the Public Conscience’ in Flavia Lattanzi and William Schabas (eds.), Essays on the Rome
Statute of the International Criminal Court (Il Sirente, 1999), vol.I, 139 at 140–4.

29 For example, the provision on child soldiers; see Herman von Hebel and Darryl Robinson, ‘Crimes within the
Jurisdiction of the Court’ in Lee, The Making of the Rome Statute, 79 at 117–18.

30 For example, the Special Court for Sierra Leone decided that recruitment of child soldiers was a crime in customary law
(Prosecutor v. Norman, Lack of Jurisdiction, SCSL-2004-14-AR72(E) paras. 30–53); but see Justice Robertson’s view
that ‘until the Rome Treaty itself, the rule against child recruitment was a human rights principle and an obligation upon
States, but did not entail individual criminal liability in international law. It did so for the first time when the Treaty was
concluded and approved on 17th July 1988.’ (Dissenting opinion at para. 38.)

31 For example, the commentary to Rule 156 in Henckaerts &Doswald-Beck, ICRC Customary Law, 586 maintains that a
list of war crimes not mentioned in the ICC Statute forms part of customary international law. In addition there is no
crime regarding the use of biological or chemical weapons in the Statute, not because there were strong views against
regarding this as customary law but because there was no agreement for the inclusion of nuclear weapons (see vonHebel
and Robinson, ‘Crimes within the Jurisdiction’ in Lee, The Making of the Rome Statute, 113–16).

32 Furundžija ICTY T. Ch. II 10.12.1998 para. 227, supported in Tadić ICTY A. Ch. 15.7.1999 para. 223 although Judge
Shahabuddeen reserved his position on the matter (Separate Opinion of Judge Shahabuddeen, para. 3). See also
Kupreškić where the Trial Chamber said that ‘although the Statute of the ICC may be indicative of the opinio juris of
many States, Article 7(1)(h) is not consonant with customary international law’ (ICTY T. Ch. II 14.1.2000 para. 580);
andHadžihasanović, where the Appeals Chamber considered that the fact that the Rome Conference voted for Art. 28,
though not legally conclusive of the matter, at least cast doubt on views opposing the law contained in that text, and that
the fact that ‘the Rome Statute embodied a number of compromises among the States parties that drafted and adopted it
hardly undermines its significance. The same is true of most major multilateral conventions.’ (ICTY A. Ch. 16.7.2003
para. 53.)
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8.4.1 Other crimes

During the negotiations, unsuccessful proposals were made for other crimes to be
added to the list.33 A resolution adopted by the conference at its closing session

recommended that the crime of terrorism and drugs crimes be considered at a review
conference ‘with a view to arriving at an acceptable definition and their inclusion in
the list of crimes within the jurisdiction of the Court’. These and any other additional

crimes may be added at a review conference if there is sufficiently wide agreement
(Article 123). States Parties however do not have to accept the jurisdiction of the Court

for any additional crimes in relation to their own nationals or crimes committed on
their own territory if they do not wish to do so (Article 121(5)).

8.5 Complementarity

A major feature of the ICC is that the Court cannot exercise its jurisdiction unless

there is a failure by a national judicial system. The Court is intended to supplement,
not to supplant, national jurisdictions and the preamble to the ICC Statute34 recog-

nizes that every State has a responsibility to exercise its own criminal jurisdiction over
international crimes. The principle of complementarity is based not only on respect for
the primary jurisdiction of States but also on practical considerations of efficiency and

effectiveness, since States will generally have the best access to evidence and witnesses
and the resources to carry out proceedings. An international court is only one way to

enforce international criminal law and it may not in every instance be the best one.35

The concept of complementarity originated in the ILC draft but was substantially

remodelled during the negotiations. It was crucial for the success of the negotiations
that the complementarity principle be settled at an early stage; before they could agree

to support the establishment of a new international court, States which were content
with their own administration of justice had to be satisfied that the new court would
not be able to take over cases which were being dealt with perfectly well at home. The

provision which is now Article 17 was therefore substantially agreed before the
conference even began.

A case will be inadmissible, and the Court will not be able to exercise its jurisdiction,
if a national authority is investigating or prosecuting the case or has already done so,

unless the circumstances indicate that the State is nevertheless unwilling or unable to
carry out proceedings genuinely.36 The term ‘genuinely’ was chosen in preference to

33 Proposals included terrorist offences and drugs offences. See Patrick Robinson, ‘The Missing Crimes’ in Cassese,
Commentary, 497.

34 Para. 6.
35 The advantages of national judicial systems were described in the course of the negotiations on the Statute: report

of the ad hoc Committee on the Establishment of an International Criminal Court (GAOR 50th session Suppl. No 22
(A/50/22)).

36 For further discussion of how the principle will work in practice see the Experts Group Reflection Paper for the Office of
the Prosecutor on the principle of complementarity in practice, at http://www.icc-cpi.int/otp/complementarity.html
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‘effectively’: the latter could have given the impression that a case would be admissible

if the national system was, for example, proceeding more slowly (less effectively) than
the ICC would or if the ICC could do a better job.37 The case will be admissible only

where the national efforts cannot be considered genuine – whether due to unwilling-
ness or lack of capacity.38 It is for the Court itself to decide whether these conditions
are met, not the national authorities.

If no proceedings at all are being taken by national authorities, there is no objection
to the Court’s exercising its own jurisdiction, provided that all the conditions for

jurisdiction are otherwise met. In the first decision by the Court on the complemen-
tarity principle, a Pre-Trial Chamber has held that because the DRC was not acting in

relation to the specific charge before the Court (conscription of children) it was not
exercising its jurisdiction for the purpose of complementarity and the case was there-

fore admissible.39 This was in spite of the fact that the defendant had been in custody
in the DRC for nearly a year on other serious charges. The somewhat strict inter-
pretation of the Statute in this case was probably influenced by the fact that the DRC

had itself referred the situation to the Court.40

8.5.1 Unwillingness

In determining whether a case is inadmissible by reason of unwillingness the Court
must consider whether one of the following factors exists:

(a) the proceedings were or are being undertaken or the national decision was made for the

purpose of shielding the person concerned from criminal responsibility for crimes within the

jurisdiction of the court referred to in Article 5;

(b) there has been an unjustified delay in the proceedings which in the circumstances is incon-

sistent with an intent to bring the person concerned to justice;

(c) the proceedings were not or are not being conducted independently or impartially, and they

were or are being conducted in a manner which, in the circumstances, is inconsistent with an

intent to bring the person concerned to justice.41

The first criterion gives the Court the difficult task of assessing the motives of the
national authorities (whether judicial, executive or legislative); the second two more

clearly allow inferences to be drawn from objective factors.42 All the criteria are based
on procedural and institutional factors, not the substantive outcome of a case or an

37 John Holmes, ‘Complementarity: National Courts versus the ICC’ in Cassese, Commentary, 667 at 674.
38 At the Rome Conference an alternative approach was suggested by the representative of Mexico who proposed a text

which read: ‘The court has no jurisdiction where the case in question is being investigated or prosecuted, or has been
prosecuted, by a State which has jurisdiction over it.’ (Vol. III of the Official Records of the Conference at p. 28.)

39 Lubanga Dyilo ICC-01/04-01/06 Decision on the Prosecutor’s Application for a Warrant of Arrest 10.2.2006
paras. 37–9.

40 See below. For criticism of this ruling see William Schabas, ‘First Prosecutions at the International Criminal Court’
(2006) 27 Human Rights Law Journal 25 at 35.

41 Art. 17(2).
42 For differing views as to whether the criteria are or are not exhaustive, see Markus Benzing, ‘The Complementarity

Regime of the International Criminal Court: International Criminal Justice between State Sovereignty and the Fight
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investigation. A case will not be admissible by reason only of the closure of the

investigation or an acquittal of an apparently guilty accused.
None of these factors will allow the Court to act as if it were monitoring the human

rights standards of domestic authorities. Delay and lack of independence are relevant
only in so far as either of them indicates the intention to shield the person concerned
from justice.43 There does not appear to be anything in the Statute to make the Court

responsible for the protection of the human rights of the accused in the national
enforcement of international criminal law; the Statute also aims towards an assessment

of individual aspects of the proceedings rather than an assessment of the domestic
system in general. In taking its decision the Court is to have regard to the principles of

due process recognized by international law, and may have before it information
submitted by a State showing that its courts meet internationally recognized standards

for the prosecution of similar conduct.44

8.5.2 Inability

The assessment of inability may be easier than that of unwillingness, since the con-
cept depends upon objective criteria which do not demand that motives be inferred.
Article 17(3) reads:

In order to determine inability in a particular case, theCourt shall considerwhether, due to a total or

substantial collapse or unavailability of its national judicial system, the State is unable to obtain the

accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings.

The last three criteria (inability to obtain the accused or the evidence and testimony, or
other inability to carry out the proceedings) must result from the collapse or unavail-
ability of the legal system, not from any other factor (such as absence of an extradition

agreement resulting in difficulties in obtaining the presence of the accused). Absence
of the necessary legislation to enable prosecution of the Statute crimes may give rise to

‘inability’ in the sense of Article 17(3), but if a person is prosecuted only for ‘ordinary’
crimes, that should be treated, it has been suggested, as a question of unwillingness,

with the requirement that shielding from justice be proved, rather than inability.45

8.5.3 Voluntary relinquishment of jurisdiction and uncontested admissibility

If a State refers to the Court a situation on its territory which its own legal system has
the capacity to prosecute, the question is raised as to whether that State may

against Impunity’ (2003) 7 Max Planck Yearbook of United Nations Law 591 at 606; John Holmes, ‘Complementarity:
National Courts versus the ICC’ in Cassese, Commentary, 675; and Darryl Robinson, ‘Serving the Interests of Justice:
Amnesties, Truth Commissions and the International Criminal Court’ (2003) 14 EJIL 481 at 500.

43 For the extent to which the Court may take into account the fairness of the national proceedings, see Enrique Rojo, ‘The
Role of Fair Trial Considerations in the Complementarity Regime of the International Criminal Court: From ‘‘No
Peace without Justice’’ to ‘‘No Peace with Victor’s Justice’’?’ (2005) 18 LJIL 829.

44 Rule 51 RPE. 45 Benzing, ‘The Complementarity Regime of the International Criminal Court’, 591 at 614–16.
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voluntarily relinquish its jurisdiction to the Court, or whether it must be established by

reference to the criteria in Article 17(2) and (3), before the Court can take jurisdiction,
that the national authorities are unable or unwilling to act. Opinions are divided. On

the one hand, if national authorities take no proceedings themselves, the wording of
Article 17 appears to put no obstacle to the ICC’s exercising jurisdiction; it is only
where those authorities are engaged or have been engaged in apparent exercise of their

own jurisdiction that the question may arise as to whether the criteria for determining
inadmissibility are met.46 This interpretation of the complementarity principle, which

imposes no need for a positive establishment of inability or unwillingness, leaves the
decision in the hands of the State and disregards the possible interest of the individual

in being tried in his or her national courts.47 The alternative view is that the Court
must establish whether the criteria in Article 17(2) and (3) are met and may not simply

accept concessions of admissibility.48 However, while this view would avoid an over-
burdening of the ICC, it does not stand up in the light of the wording of Article 17, and
was not accepted by the Pre-Trial Chamber in Lubanga.49

The issue has arisen in the context of the referrals of the situations both in northern
Uganda and the DRC.50 The Ugandan authorities declared that they did not intend to

conduct proceedings against the persons with the greatest responsibility for the
relevant crimes.51 The DRC authorities stated that they were not pursuing investiga-

tions when they made the referral52 although, as we have seen, Thomas Lubanga
Dyilo, the ICC’s first arrested suspect, was held on charges for other domestic crimes

by the DRC before being transferred to the ICC.

8.5.4 Challenges to admissibility

To make the system of complementarity work effectively, that is, to ensure that
national authorities are able to investigate a case where they can properly do so, the

Statute provides procedures ensuring that all States which could take jurisdiction
themselves will hear of the possibility of ICC proceedings at the earliest opportunity.

When deciding to initiate an investigation proprio motu or after a State referral, the
Prosecutor is required to notify all States Parties and other States which, ‘taking into

46 This is the view taken in the Experts Group Reflection Paper on the principle of complementarity, paras. 17–18.
47 A person may of course have an interest in being prosecuted before the ICC for fear, for example, of the death penalty or

unfair trial in national proceedings.
48 See, e.g. Mahnoush Arsanjani andMichael Reisman, ‘The Law-in-action of the International Criminal Court’ (2005) 99

AJIL 385 at 395–7; William Schabas, ‘First Prosecutions at the International Criminal Court’ (2006) 27 Human Rights
Law Journal 25 at 32.

49 Lubanga ICC-01/04-01/06 Decision on the Prosecutor’s Application for a Warrant of Arrest 10.2.2006 para. 29; see
above at text and footnotes 39, 40.

50 Payam Akhavan, ‘The Lord’s Resistance Army Case: Uganda’s Submission Of The First State Referral To The
International Criminal Court’ (2005) 99 AJIL 403; William Burke-White, ‘Complementarity in Practice: the
International Criminal Court as part of a system of Multi-level Global Governance in the Democratic Republic of
Congo’ (2005) 18 LJIL 557 at 567–8. See discussion of ‘self-referrals’ at section 8.6.2.

51 Schabas, ‘First Prosecutions’, 31. 52 Letter from President Kabila of 3.3.2004.
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account the information available, would normally exercise jurisdiction over the

crimes concerned’.53

The admissibility of a case may be challenged by an accused or a person subject to

an arrest warrant, a State with jurisdiction if it is investigating or prosecuting the case
itself, and any other State from which acceptance of jurisdiction is required under
Article 12.54 It is not only States Parties to the Statute which have the right to make a

challenge; States which are not parties may also do so (but are not under any obliga-
tion of cooperation to comply with requests for information and other such mat-

ters).55 The aim of complementarity is to ensure that some judicial system is dealing
with a case; so long as the proceedings are being carried out genuinely it does not

matter whether they are in a State Party or not.

8.5.5 Amnesties and truth and reconciliation commissions

The Statute does not address the relationship between the jurisdiction of the Court
and non-judicial approaches to past atrocities, such as amnesties and truth and

reconciliation commissions.56 If a State emerging from a bitter internal conflict
decides to grant amnesties, will these amnesties preclude the Court from taking

jurisdiction? Should they? The Rome Conference did not consider itself able to deal
with the issue explicitly57 and the issue will therefore be left to the application of the

complementary provisions and the powers of the Prosecutor and Chambers.58

At first sight the case of a crime covered by an amnesty would clearly be admissible

before the Court in that there would have been no national investigation or prosecu-
tion or, if there had been, it would have been ‘for the purpose of shielding the person

concerned from criminal responsibility’.59 It has been argued however that if amnes-
ties are accompanied by some form of inquiry (as with the South African Truth and
Reconciliation Commission) that would constitute an investigation sufficient to

53 Art. 18(1). The Article also sets out procedures for the deferral of an ICC investigation if relevant national authorities
are exercising jurisdiction, subject to appeal by the Prosecutor to the Pre-Trial Chamber. For the negotiating history and
the interpretation of the term ‘normally exercise jurisdiction’, see Hector Olasolo, The Triggering Procedure of the
International Criminal Court (Leiden, 2005) 72–5.

54 Art. 19(2); see section 17.4.
55 Unless the non-party State has accepted the court’s jurisdiction in accordance with Art. 12(3) or has agreed separately to

cooperate.
56 Amnesties and truth and reconciliation commissions generally are dealt with in sections 2.3.3 and 2.3.4.
57 Questions of amnesties and pardons are addressed at Art.19 and fn. 47 in the draft statute submitted to the conference

(Vol. III, p. 27 of the Official Records; the brief recorded discussion in the Committee of the Whole is at Vol. II,
pp. 213–21).

58 See generally Darryl Robinson, ‘Serving the Interests of Justice: Amnesties, Truth Commissions and the International
Criminal Court’ (2003) 14 EJIL 481; Michael Scharf, ‘The Amnesty Exception to the Jurisdiction of the International
Criminal Court’ (1999) 32 Cornell International Law Journal 507; Jessica Gavron, ‘Amnesties in the Light of
Developments in International Law and the Establishment of the International Criminal Court’ (2002) 51 ICLQ 91;
Anja Seibert-Fohr, ‘The Relevance of the Rome Statute of the International Criminal Court for Amnesties and Truth
Commissions’ (2003) 7 Max Planck Yearbook of United Nations Law 553.

59 The power to ‘overturn’ amnesties has been criticized by some as interfering in democratic decision-making; John
Bolton, ‘The Risks and Weaknesses of the International Criminal Court from America’s Perspective’ (2000–2001) 41
Virginia Journal of International Law 199–200.
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render the case inadmissible before the Court.60 The counterview is that the wording

of Article 17(2)(a) and (c) makes clear that the investigation must be for the purpose of
bringing the person concerned to justice. It would only be if the term ‘justice’ could be

interpreted so as to include forms of justice alternative to criminal justice that such a
case might be inadmissible;61 in view of the reference to ‘national judicial system’ in
Article 17(3) and the wording of the fourth and sixth preambular paragraphs of the

Statute, such an interpretation would seem unlikely.
The Prosecutor may however decide, having regard to a particular amnesty, that

there would be ‘substantial reasons to believe that an investigation would not serve the
interests of justice’, taking into account ‘the gravity of the crime and the interests of

victims’.62 But if a decision not to initiate an investigation is taken solely on the ground
that it would be against the interests of justice, the Prosecutor must inform the Pre-

Trial Chamber, which may decide to review the decision.63

8.5.6 Other grounds for inadmissibility

The principle of ne bis in idem64 protects a person from being tried before the ICC for
conduct which has already been tried by the court itself or by other courts in previous
proceedings.65 The exceptions to the principle with regard to proceedings in other courts

are in very similar terms to two of the criteria for ‘unwillingness’ in Article 17(2). A case
will be admissible therefore if the purpose of the completed proceedings was to shield

the person from criminal responsibility or they were otherwise not independent and
were inconsistent with an intent to bring the person to justice.66 A difficulty arises with

regard to the grant of pardons for purely political reasons, akin to the grant of an
amnesty. If such a pardon follows apparently genuine proceedings, the case would not

appear to be admissible before the Court, unless an inference can be drawn from all the
circumstances that the original proceedings in fact came within the exceptions just
mentioned.67

A final ground for inadmissibility is that a case ‘is not of sufficient gravity to justify
further action by the Court’.68 In his letter regarding allegations of crimes committed

in Iraq, the Prosecutor has indicated that a key consideration in assessing this ground
is the ‘number of victims of particularly serious crimes’.69

60 Seibert-Fohr, ‘The Relevance of the Rome Statute’, 569; Robinson, ‘Serving the Interests of Justice’, 500.
61 Carsten Stahn, ‘Complementarity, Amnesties and Alternative Forms of Justice: some Interpretative Guidelines for the

International Criminal Court’ (2005) 3 JICJ 695 at 716.
62 Art. 53(1)(c); and note that Art. 53 (2)(c) relating to the initiation of a prosecution is in similar but not identical terms.

See Stahn, ‘Complementarity, Amnesties’, 718 for the view that Art. 53 does not allow the Prosecutor the scope to weigh
interests of national reconciliation against interests of individual accountability, since the concept of interests of justice
under that Article is linked to individual and case-related considerations.

63 Art. 53(1) and (3)(b). 64 See section 4.7. 65 Art. 20(1) and (3). 66 Art. 20(3).
67 John Holmes, ‘The Principle of Complementarity’ in Lee, The Making of the Rome Statute, 41 at 76, 77.
68 Arts. 17(1)(d) and 53(1)(c). 69 Letter of 10.2.2006.
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8.5.7 Incentive to national legislation

One of the results of the principle of complementarity is that States are encouraged to
improve standards of investigations and trials in their own domestic systems. While

the assertion that States Parties are obliged to introduce the Statute offences into their
own law70 puts too much weight on the effect of preambular paragraph 6 of the
Statute, States do have an interest in incorporating the offences if they wish to allow

their own nationals to be investigated in their home country rather than by the ICC.71

The admissibility criteria may also have the effect of encouraging improvement in

procedural standards. Such national legislation should not be seen as an inappropriate
avoidance scheme since national and international jurisdictions may thus together

provide the means of bringing offenders to justice. The frequently cited statement of
the first Prosecutor of the Court, while slightly exaggerated in its aspiration for an

absence of cases for the court, reflects this view:

The effectiveness of the International Criminal Court should not be measured by the number of

cases that reach the Court. On the contrary, the absence of trials by the ICC, as a consequence of

the effective functioning of national systems, would be a major success.72

8.6 Initiation of proceedings (the ‘trigger mechanisms’)

There are three means of bringing a matter before the Court:73 a referral by a State
Party, a referral by the Security Council acting under Chapter VII of the Charter of the

United Nations, and the institution of an investigation by the Prosecutor acting on his
own initiative (Article 13). States and the Security Council may only refer a ‘situation’

to the Court: it is for the Prosecutor, not for political bodies, to determine the specific
cases and suspects warranting investigation.

8.6.1 Prosecutor’s power to initiate an investigation

The chief point of controversy in the negotiation of the trigger mechanisms related to

the power of the Prosecutor to begin investigations proprio motu – on his or her own
initiative. There were concerns that if a provision to this effect were included in the

70 See JannKleffner, ‘The Impact of Complementarity onNational Implementation of Substantive International Criminal
Law’ (2003) 1 JICJ 86 at 90–4.

71 See section 4.4.2.
72 ‘Paper on some policy issues before the Office of the Prosecutor’, September 2003, on the website of the ICC http://

www.icc-cpi.int/library/organs/otp/030905_Policy_Paper.pdf (‘Policy Paper’) 4.
73 For the negotiations at the conference see: on referral by States, Philippe Kirsch and Darryl Robinson, ‘Referral by

States Parties’ in Cassese,Commentary, 619; on the Prosecutor’s authority, Silvia Fernández de Gurmendi, ‘The Role of
the International Prosecutor’ in Lee, The Making of the Rome Statute, 175; Morten Bergsmo & Jelena Pejic, ‘Article 15:
Prosecutor’ in Triffterer, Observers’ Notes, 359; on referral by the Security Council, Lionel Yee, ‘The International
Criminal Court and the Security Council: Articles 13(b) and 16’ in Lee, The Making of the Rome Statute, 143.
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Statute, the Prosecutor might institute politically motivated investigations and would

not be subject to the oversight national authorities have of their own prosecutors. As a
result of such concerns Article 15 provides that the Prosecutor must seek the author-

ization of the Pre-Trial Chamber before opening an investigation into a situation
where no referral is made by the Security Council or a State. In addition, the
procedures for investigation and prosecution which ensure both that the case is a

proper one for the Court in terms of evidence and jurisdiction, and that there is not
a national court able or willing to try the case, have the effect of restricting the

Prosecutor’s authority, while not infringing on his independence.74 The complex
admissibility requirements in particular, including the requirement that the Prosecutor

inform all States with jurisdiction before beginning an investigation,75 removes any
possibility of a hypothetical maverick Prosecutor getting awaywith pursuing a personal

agenda.

8.6.2 ‘Self-referrals’

The first situations to be dealt with by the Court have been referred by States or the
Security Council. As of 2006, all the referrals by States have been made by the States

on the territories of which the crimes in question have been committed.76 While some
commentators doubt whether ‘self-referral’ is contemplated in the Statute77 there is

nothing in the text to prevent it, and it can be of benefit to the Court; it may indicate
that far from an international investigation being intrusive and infringing on sover-

eignty it is welcomed andwill be supported by full cooperation by the State concerned,
including by granting protection to investigators and witnesses. The Prosecutor has

indeed expressed his intention to ‘seek where possible to make this support [from a
State] explicit through a referral’.78 There are risks, however.79 A government of a
divided country may use a referral to seek the court’s intervention against its own

political opponents80 or otherwise to seek to specify the individuals whom the
Prosecutor should investigate. The referral by Uganda in 2003 concerned the ‘situation

concerning the Lord’s Resistance Army’ and the Prosecutor had to make it clear that
this would be interpreted as covering crimes ‘within the situation of northern Uganda

74 See Allison Marston Danner, ‘Enhancing the Legitimacy and Accountability of Prosecutorial Discretion at the
International Criminal Court’ (2003) 97 AJIL 510.

75 Art. 18. 76 See section 8.11.
77 See, e.g. William Schabas, ‘First Prosecutions at the International Criminal Court’ (2006) 27Human Rights Law Journal

25 at 32.
78 Annex to the ‘Paper on some policy issues before the Office of the Prosecutor’: Referrals and Communications, at

section D http://www.icc-cpi.int/library/organs/otp/policy_annex_final_210404.pdf
79 Claus Kress, ‘Self-Referrals and Waivers of Complementarity: Some Considerations in Law and Policy’ (2004) 2 JICJ

944; Mahnoush Arsanjani and Michael Reisman, ‘The Law-in-action of the International Criminal Court’ (2005) 99
AJIL 385 at 392.

80 See also William Burke-White, ‘Complementarity in Practice: the International Criminal Court as part of a system of
Multi-level Global Governance in the Democratic Republic of Congo’ (2005) 18 LJIL 557 at 567–8.
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by whomever committed’.81 There is also the risk that States will overburden the court

with cases they could handle themselves.82 The Prosecutor is not however obliged to
initiate an investigation when a referral is made, and may decline to take a case on

grounds such as lack of gravity, complementarity and the interests of justice.83

8.7 Jurisdiction: personal, territorial and temporal

The Court has potentially worldwide jurisdiction, but this will be fully realized only
after all States become parties to its Statute. In the meantime, Article 12(2) provides:

[T]he Court may exercise its jurisdiction if one or more of the following States are Parties to this

Statute or have accepted the jurisdiction of the Court in accordance with paragraph 3:

(a) The State on the territory of which the conduct in question occurred or, if the crime was

committed on board a vessel or aircraft, the State of registration of that vessel or aircraft;

(b) The State of which the person accused of the crime is a national.

Article 12(3) allows a State not party to declare that it accepts the jurisdiction of the
court with respect to the crime in question.

The Court also has jurisdiction where a situation has been referred to the court by
the Security Council under Chapter VII of the UN Charter.84 In the event of referral

by the Council, the Court has jurisdiction even if none of the relevant States is a party
to the Statute or gives its consent.85

The rationale for requiring the consent of the territorial State or the State of
nationality is that these are the two most uncontroversial bases for the jurisdiction

of States themselves.86 The consent of one of these States therefore gives a solid basis
for the taking of international jurisdiction. But these are not of course the only bases
of State jurisdiction; the crimes listed in the Statute are ones over which universal

jurisdiction may be taken by States. Why was a narrower jurisdiction agreed upon for
the court? As previously described,87 the ILC draft Statute, with which the negotia-

tions on the Court began, made large concessions to State sovereignty. For all crimes
except genocide88 the ILC model of a court had jurisdiction only if both the State with

custody of the suspect and the territorial State had accepted the jurisdiction of the
court in respect of that category of crime. During the negotiations, various different

81 Letter of the Prosecutor of 17 June 2004 attached to the PresidencyDecision to assign the situation inUganda to Pre-Trial
Chamber II, at http://www.icc-cpi.int/library/about/officialjournal/basicdocuments/Decision_on_Assignment_Uganda-
OTP_Annex.pdf

82 For discussion of the practical ways of dealing with such a situation see Experts GroupReflection Paper for the Office of
the Prosecutor on the principle of complementarity in practice at http://www.icc-cpi.int/otp/complementarity.html

83 See section 17.5.
84 This is the Chapter of the Charter under which the Council takes decisions, binding on States, to maintain or restore

international peace and security; it was under this Chapter that the Council established the two ad hoc Tribunals.
85 As in the situation in Darfur, Sudan, referred to the Court by Security Council resolution 1593(2005).
86 See ch. 3. 87 See section 8.2.
88 The ICC had jurisdiction over genocide whenever a complaint was brought by a State Party which was also a party to the

Genocide Convention; this was a form of universal jurisdiction.
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proposals emerged. The most ambitious was a German proposal89 to give unlimited

jurisdiction to the Court: wherever the crime was committed, whether or not in the
territory of a State Party and of whatever nationality the suspect, the Court would have

jurisdiction. Another alternative was a SouthKorean proposal90 to confer jurisdiction
on the Court with the acceptance of any one of four States: those with territorial, active
nationality or passive nationality jurisdiction, or with custody of the suspect. At the

other end of the spectrum, the United States argued that the consent of both the
territorial and the nationality State ought to be required. The South Korean proposal

had a great deal of support, but a compromise text was accepted by the conference and
is now reflected in Article 12; it gives a more limited jurisdiction to the Court, but one

which was thought to entail a greater likelihood of acceptance by the conference as a
whole.91

Under the ILC draft statute, ratification of the Statute did not entail in itself
acceptance of jurisdiction; a State could choose whether to ‘opt in’ to any crime
(except in respect of genocide, for which there was a form of universal jurisdiction).

As it became clear during the course of the negotiations that the list of crimes would
include only the ‘core crimes’, the ‘opt-in’ regimewas seen to be less necessary and over

time, the great majority of the negotiators came to favour ‘automatic jurisdiction’,
meaning that a State upon ratification signified its acceptance of jurisdiction for all

core crimes. During the Rome Conference, a third alternative emerged, which would
have permitted a State Party to ‘opt out’ of war crimes and crimes against humanity

for renewable periods of ten years. This alternative was not widely accepted but was
the origin of Article 124.

8.7.1 Article 124

The Statute follows the automatic acceptance model, meaning that a State upon

ratification accepts jurisdiction over all core crimes, but Article 124 contains an
exception which allows a State, upon ratification of the Statute, not to accept the

jurisdiction of the ICC over war crimes with regard to its nationals or to crimes
committed on its territory for a period of seven years. This provision, which has no

justification other than as a concession necessary to secure agreement on the final text
of the Statute,92 could have created a serious obstacle to the exercise of the court’s

jurisdiction, but has not proved to be so; of the first 104 States Parties, only two
(France and Colombia) took advantage of the opt-out regime. The first Review

89 The German proposal, with many other proposals on this issue, was contained in the draft text of the Statute submitted
to the conference by the Preparatory Committee (A/CONF.183/13 (Vol.III)).

90 A/CONF.183/C.1/L.6.
91 For the history of the negotiations see Sharon Williams, ‘Article 12’ in Triffterer, Observers’ Notes, 329; Elizabeth

Wilmshurst, ‘Jurisdiction of the Court’ in Lee, The Making of the Rome Statute, 127.
92 For criticism of the French attempt at justification of the provision, see Alain Pellet, ‘Entry into force and amendment of

the Statute’ in Cassese, Commentary, 145 at 168–9.
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Conference, to be held under Article 123 in 2009 or 2010, will have the opportunity to

remove the Article from the Statute altogether.

8.7.2 ‘Ad hoc’ acceptance of jurisdiction

An acceptance of the jurisdiction of the Court under Article 12(3) by a State not party
to the Statute extends the territorial and personal jurisdiction of the Court. It does not

constitute a referral to the Court; indeed States that are not parties may not refer
situations to the Court. Following or before the making of the declaration of accept-

ance, there will therefore need to be either a referral by a State or, more likely, the
initiation of an investigation by the Prosecutor under his own powers, before the Court

may exercise its jurisdiction.93 The legal effect of a declaration will simply be to put a
non-party State on the same jurisdictional basis as a State Party, but in practice the

declaration will indicate to the Prosecutor that the State concerned is willing to have
the particular situation dealt with by the Court. There is however no obligation on the
Prosecutor to begin an investigation.94 The cooperation obligations of Part 9 of the

Statute will apply to the State making the declaration.
It is important to note that the declaration accepting jurisdiction ‘with respect to

the crime in question’ has as a consequence the acceptance of jurisdiction for all the
crimes relevant to the situation.95 This avoids the possibility of a non-party State con-

senting to theCourt’s jurisdictionwith regard to enemy nationals, while shielding its own.

8.7.3 Persons over 18

The Court’s jurisdiction is limited to persons over the age of 18 at the time the alleged

offence was committed.96 Turning the question of age into a jurisdictional issue avoids
having to choose between different national age limits for criminal responsibility.97

Prosecuting minors would have required the provision of a special regime and was not

a sensible use of the Court’s slender resources. This does not of course exclude national
jurisdiction over minors for the commission of international crimes.

8.7.4 Temporal jurisdiction

The ICC does not have jurisdiction over offences committed before the entry into

force of the Statute on 1 July 2002. States were unwilling to allow the ICC to deal with

93 For the procedures applicable to such a declaration, see Carsten Stahn, Mohamed El Zeidy, Héctor Olásolo, ‘The
International Criminal Court’s Ad Hoc Jurisdiction Revisited’ (2005) 99 AJIL 421.

94 For example, Côte d’Ivoire accepted the jurisdiction of the ICC in 2003 but the Prosecutor has not, as at October 2006,
opened an investigation.

95 Rule 44(2) RPE. 96 See Roger Clark and Otto Triffterer, ‘Article 26’ in Triffterer, Observers’ Notes, 493.
97 Per Saland, ‘International Criminal Law Principles’ in Lee, The Making of the Rome Statute, 189 at 200–202.
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past practices. If a State becomes a party to the Statute after its entry into force, the

Court may exercise jurisdiction only with respect to crimes committed after the Statute
has entered into force for that State (Article 11); the State may however make a

declaration under Article 12(3) to fill this temporal gap. Crimes committed before
1 July 2002 may not be tried by the ICC under any circumstance.98

8.8 Deferral of investigation or prosecution

Article 16 reads as follows:

No investigation or prosecution may be commenced or proceeded with under the Statute for a

period of 12months after the Security Council, in a resolution adopted under Chapter VII of the

Charter of the United Nations, has requested the Court to that effect; that request may be

renewed by the Council under the same conditions.

This Article originates in an even wider restriction on the Court’s jurisdiction which

was contained in the ILC draft Articles; that provision would have removed jurisdic-
tion over any matter which was being considered by the Security Council unless the

Council agreed otherwise. The draft was reversed by the negotiators, who saw it as
unacceptably subordinating the ICC to the Security Council.99 Thus, instead of

requiring a positive Council decision (requiring nine positive votes and no veto by a
permanent member) to allow the ICC to proceed in such circumstances, Article 16 now

requires a positive decision to defer a proceeding. The Council will have to act under
Chapter VII of the Charter, which applies only where there is a ‘threat to the peace,

breach of the peace or act of aggression’. The Council request for deferral has effect for
twelve months and may be renewed.

The intervention in judicial proceedings of a political organ in this way requires

some explanation.100 The purpose was to allow the Council, under its primary respon-
sibility for the maintenance of peace and security, to set aside the demands of justice at

a time when it considered the demands of peace to be overriding; if the suspension of
legal proceedings against a leader will allow a peace treaty to be concluded, precedence

should be given to peace. The suspension of the proceedings would be only temporary.
The subsequent practice of the Council quoting Article 16 would however have

surprised those drafting the Statute.101

98 Even if the Security Council were minded to refer a situation to the ICC in which the alleged crimes were committed
before the entry into force of the Statute, the Court would not be able to exercise its jurisdiction, since it is a creature of
the Statute, not of the Security Council, and although the Council’s resolutions may override the treaty obligations of
States (Art.103 of the Charter) they cannot change the powers of an independent organization.

99 Morten Bergsmo and Jelena Pejic, ‘On Article 16’ in Triffterer, Observers’ Notes, 371 at 377.
100 See Franklin Berman, ‘The Relationship between the International Criminal Court and the Security Council’ in H. von

Hebel, J. Lammers and J. Schukking (eds.), Reflections on the International Criminal Court (The Hague, 1999).
101 The relevant resolutions are discussed at section 8.10.3.
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8.9 Enforcement of the ICC’s decisions

Anational court may rely on local police to arrest suspects for the purpose of trial, and
on local detention facilities to imprison them on conviction. The ICC has to rely

entirely on the international community for these matters. Part 9 of the Statute
requires States Parties to cooperate with the Court in providing various forms of
assistance such as the taking of evidence and the tracing of assets. Article 89(1)

imposes the all-important obligation to surrender any person found within a State’s
territory when the Court so requests. The limitations on the Court in making such

requests where the person concerned enjoys immunity or where there is a relevant
international agreement are laid down in Article 98. International organizations may

also be requested to provide information or any other form of assistance to the ICC
(Article 87(6)). As regards sentences of imprisonment imposed by the Court, there is no

obligation on States to provide prison facilities, and sentences will be served in a State
selected by the Court from a list of those that have declared their willingness to accept
sentenced persons (Article 103).102

If a State Party fails to comply with a request to cooperate from the Court, in breach
of its obligations under the Statute, the court may refer the matter to the Assembly of

States Parties or, in the case of a referral by the Security Council, to the Council.103

Although the Council has the power to impose mandatory requirements on the

defaulting State, the Assembly has no powers of enforcement.
The provisions of the Statute enforcing the Court’s requests and decisions have been

described as ‘paltry, at best’.104 The future success of the ICC in dealing with crimes
will depend on the extent to which States are prepared to ‘take ownership’105 of the

Court. They will need to lend it their cooperation and support not only through strict
and willing compliance with their obligations to the Court, but also by multilateral
measures such as enlarging the mandates of Security Council peacekeeping missions

and proactively assisting with evidence by incorporating assistance to the court into
their intelligence gathering capabilities.

For discussion of cooperation with the ICC and a comparison with the cooperation
requirements of the two Tribunals, see Chapter 19. Chapter 20 deals with the way in

which the court handles the issue of immunities.

8.10 Opposition to the ICC

The ICC has enjoyed strong support from much of the international community, as
may be seen from the speed with which the first sixty ratifications were reached.

Nonetheless, some opposition to the court was evident at the time the Statute was

102 See section 18.7. 103 Art. 87(7).
104 Leila Sadat and Richard Carden, ‘The New International Criminal Court: an Uneasy Revolution’ (2000) 88

Georgetown Law Journal 381 at 389.
105 To use the Prosecutor’s phrase; see Policy Paper, 6.
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adopted and it quickly became clear that the Court in the form that had been agreed

would not achieve universal acceptance, at least in the first decade of its existence.106

TheUnited States is by nomeans the only State to oppose the creation of the Court.107

But because it has been the most open and vocal in expressing its opposition
and in taking action pursuant to its views, it is largely the practice of the US that is
considered here.

The United States, under the Clinton Administration, signed the Statute on 31
December 2001, the last day that it was possible to do so. Its signature may be

attributed to the fact that the US at that time was not in principle opposed to the
creation of a new court to dispense international criminal justice, and hoped to resolve

some of its points of difficulty by means of changes to the rules of procedure and other
documents. Signature imposed an obligation on the United States under Article 18 of

the Vienna Convention of the Law of Treaties: a signatory State may not ‘defeat the
object and purpose of a treaty prior to its entry into force’ unless it has made clear its
intention not to become a party to the treaty. With the advent of the Bush

Administration came fiercer opposition to the ICC and, in order to avoid the obliga-
tion under Article 18, the US made clear its intention not to ratify the Statute in a

communication to the UN Secretariat on 6May 2002. Israel followed, in respect of its
own signature, on 28 August 2002.108

8.10.1 Opposition to jurisdiction over nationals of non-party States

The principal objectionmade against the ICC on legal grounds is that under Article 12

it may take jurisdiction over nationals of a State not a party to the Statute without that
State’s consent.109 The claim that this is contrary to international law is made first by

reference to the Vienna Convention on the Law of Treaties, Article 34 of which
provides: ‘A treaty does not create either obligations or rights for a third State without
its consent.’ The Statute clearly does not create obligations for States not parties to it.

While it undoubtedly affects their interests by giving the Court jurisdiction over their
nationals and their agents, that is not a ground for claiming that the Statute is

contrary to international law. It is also asserted in this context that there is nothing

106 See generally Dominic McGoldrick, ‘Political and Legal Responses to the International Criminal Court’ in McGoldrick
et al. (eds.), The Permanent International Criminal Court 389.

107 For discussion of the opposition of some other States, see Lu Jianping and Wang Zhixiang, ‘China’s Attitude towards
the ICC’ (2005) 3 JICJ 608; Bakhtiyar Tuzmukhamedov, ‘The ICC and Russian Constitutional Problems’ ibid. 621;
Usha Ramanathan, ‘India and the ICC’ ibid. 627; Hirad Abtahi, ‘The Islamic Republic of Iran and the ICC’ ibid. 635.

108 The communications fromtheUSandIsraelmaybe foundonhttp://untreaty.un.org/ENGLISH/bible/englishinternetbible/
partI/chapterXVIII/treaty11.asp#N3

109 There is an extensive literature on arguments about Article 12; see for example, Eve La Haye, ‘The Jurisdiction of the
International Criminal Court’ (1999) XLVINetherlands International LawReview 1;M. Scharf, ‘The ICC’s Jurisdiction
Over the Nationals of Non-Party States: A Critique of the US Position’ (2001) 64 Law and Contemporary Problems 98;
MadelineMorris, ‘High Crimes andMisconceptions: The ICC and Non Party States’ (2000) 64 Law and Contemporary
Problems 131; Frederic Megret, ‘Epilogue To An Endless Debate: The International Criminal Court’s Third Party
Jurisdiction And The Looming Revolution Of International Law’ (2001) 12 EJIL 247; Dapo Akande, ‘The Jurisdiction
of the International Criminal Court over Nationals of Non-Parties: Legal Basis and Limits’ (2003) 1 JICJ 618.
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in customary international law to justify the delegation of jurisdiction over the

nationals of non-party States to an international court. However, international law
does not preclude States from acting collectively by delegating to an international

court the jurisdiction which they would be entitled to exercise themselves110 and there
is no requirement for a positive rule of international law allowing States to exercise
their jurisdiction collectively in this manner. On the contrary, any suggestion that

there is such a rule would be contrary to the principle of territorial jurisdiction and
generally retrogressive.

8.10.2 Other arguments against the Statute

There are other provisions of the Statute which have given rise to controversy,

although the arguments here are less of law than of legitimacy.111 Article 124 has
been criticized as inequitable in not allowing States not parties to the Statute to opt out

of the war crimes jurisdiction of the ICC for seven years; the strange result appears to
be that the nationals of a State Party which has made a declaration under Article 124

cannot be tried by the Court whereas the nationals of a State not party, if the other
conditions for jurisdiction are met, can.112 Similarly, Article 121(5) allows States
Parties to opt out of jurisdiction for their nationals or for crimes committed on their

territory if new crimes are added to the Statute by amendment; this possibility is not
open to States not parties. Again the Court may have a wider jurisdiction in this

respect over the nationals of States not parties than of States Parties.
Other arguments are based on a more general mistrust of the ICC.113 They include

the concern that States with effective legal systems cannot be sure that the Court will
not take over the prosecutions of their nationals, because the Statute leaves it to the

Court itself to judge whether the national court is ‘unable or unwilling’ genuinely to
deal with a case. On this view the complementarity principle is not a reliable safeguard
since the ICC cannot be trusted to apply it without political bias. A further concern is

that the Prosecutor, unlike national prosecutors, is accountable to no outside agency
or authority in exercising his power of initiating investigations.

The arguments overlook or downplay the various restraints and limits on the
Prosecutor’s actions which are provided throughout the Statute system, and formal

110 The Nuremberg judgment decided that that trial was justified on the basis that what States could do alone could be
done together: ‘. . . they have done together what any one of themmight have done singly; for it is not to be doubted that
any nation has the right thus to set up special courts to administer law’. (International Military Tribunal (Nuremberg)
Judgement and Sentences, reprinted in (1947) 41 AJIL 172 at 216.)

111 See, for example, Michael Lohr and William Lietzau, ‘One Road Away From Rome: Concerns Regarding the
International Criminal Court’ (1999) 9 US Air Force Journal of Legal Studies 33.

112 For an alternative (but surely incorrect) reading of Article 124, see William Schabas, ‘United States Hostility to the
International Criminal Court: It’s All About the Security Council’ (2004) 15 EJIL 701 at 711.

113 John R. Bolton, ‘The Risks and Weaknesses of the International Criminal Court From an American Perspective’
(2000–2001) 41 Virginia Journal of International Law 186; David Forsythe, ‘The United States and International
Criminal Justice’ (2002) 24 Human Rights Quarterly 974.
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and informal methods of securing accountability.114 They also fail to take fully into

account the ability of States not parties to the Statute to prosecute Statute crimes
themselves and thus to avoid the exercise of the ICC’s jurisdiction; although if such

States wish to take advantage of the complementarity principle they will have to
ensure that their own legislation gives them jurisdiction over all the crimes con-
cerned.115 It is to be hoped that general mistrust of the ICC will be reduced if the

Court shows that it is able to operate, as it has been created to do, independently and
impartially.

8.10.3 Challenges to the ICC

The US opposition to the ICC has led them to make various attempts to prevent the

possibility of US nationals being tried by the Court. It is doubtful whether the US
believe in the practical likelihood of ICC proceedings in every case in which they seek

an impediment to such proceedings. They are however building up precedents for
exemptions.116 Their action on the international front has been supported and par-

tially instigated by domestic legislation. The American Servicemembers’ Protection
Act prohibits various forms of US cooperation with the ICC, provides for the cessa-
tion of military and other aid to States Parties which do not sign a non-surrender

agreement with the US, and authorizes the use of ‘all means necessary, including
military force’ to release persons arrested by the ICC.117

Security Council resolutions

In the months immediately prior to the entry into force of the ICC Statute, the US

looked to the possibility of using a Security Council resolution to exemptUS nationals
from the Court’s jurisdiction. One course of action involved an unexpected use of

Article 16 of the Statute. Security Council resolution 1422(2002), promoted and
pushed through the Council by the US with the threat of refusal to support a peace-
keeping operation, requested the ICC to defer any exercise of its jurisdiction for twelve

months ‘if a case arises involving current or former officials or personnel from a
contributing State not a party to the Rome Statute over acts or omissions relating

to a United Nations established or authorised operation’. A further resolution asking
for suspension for another twelve months was adopted in 2003 (resolution 1487(2003)).

The following year, however, support for the US action had dwindled and there

114 See Allison Marston Danner, ‘Enhancing the Legitimacy and Accountability of Prosecutorial Discretion at the
International Criminal Court’ (2003) 97 AJIL 510. The arguments on informal means of accountability may however
understate the importance of prosecutorial independence.

115 See David Scheffer, ‘A Negotiator’s Perspective on the International Criminal Court’ (2001) 167Military Law Review 1;
he points out that the current US criminal code and the Uniform Code ofMilitary Justice are ‘simply outdated’ and may
not be sufficient to allow the US to investigate and prosecute all statute crimes.

116 See statement by the US on adoption of SC resolution 1593(2005) UN Doc. S/PV.5158, at 3.
117 2002 Supplemental Appropriations Act for Further Recovery from and Response to Terrorist Attacks on the United

States, as amended; see Sean Murphy, ‘Contemporary Practice of the United States’ (2002) 96 AJIL 975.
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was not the necessary majority in the Security Council to adopt another resolution

in the series.
The two resolutions have been controversial and doubts have been expressed as to

their compatibility with the UN Charter as well as their effectiveness under the Rome
Statute.118 Scepticismwas expressed in a Security Council meeting119 as to whether the
Council was acting within its powers under Chapter VII of the Charter, since it was

not obvious that the decisions of the Council concerned a matter of international
peace and security. The Security Council has used its Chapter VII powers too often on

purely political grounds, however, for this appeal to the Charter to be, in the final
analysis, convincing.120 Another argument, based on the Rome Statute, maintains

that the resolutions would not be effective to oblige the ICC to accede to the Council’s
requests. The negotiating history of Article 16 indicates that the intention was that

the Council would consider on a case-by-case basis whether the continuation of ICC
proceedings would prejudice the maintenance of international peace and security; a
request for the suspension of hypothetical proceedings which might arise at some time

in the future would not appear to come within the objective of Article 16 even though
it fell within its wording.121While there has been a great deal of academic debate about

the resolutions they have had no practical impact on the Court, no case having arisen
in the relevant period. It is to be hoped that they are now of historical interest only.

There are other resolutions however which remain in force. In a further approach to
seeking exemption from the ICC’s jurisdiction over its personnel, the US promoted

the decision in resolution 1497(2003) that personnel from a State which is not a party
to the ICC Statute will be subject to the exclusive jurisdiction of that State for all acts

related to the multinational force or United Nations force in Liberia.122 This was used
as a precedent in the resolution referring the situation in Darfur, Sudan, to the ICC.123

Both of these decisions have the aim of shielding a group of persons from any courts

save those of their own States. Unlike the requests under Article 16, the resolutions do
not have to be renewed every year; they will stay in force as long as the authorized

forces remain in existence.
In purporting to set aside the jurisdiction not only of the ICC but also of national

courts, the provisions of these two resolutions attempt to interfere with treaties – the

118 See, for example, Aly Moktar, ‘The fine-art of arm-twisting: The US, Resolution 1422 and Security Council Deferral
Power under the Rome Statute’ (2002) 3 International Criminal Law Review 295; Neha Jain, ‘A Separate Law for
Peacekeepers; the Clash between the Security Council and the International Criminal Court’ (2005) 16 EJIL 239;
Carsten Stahn, ‘The Ambiguities of Security Council Resolution 1422 (2002)’ (2003) 14EJIL 85; DominicMcGoldrick,
‘Political and Legal Responses to the ICC’ in McGoldrick et al. (eds.), The Permanent International Criminal Court,
415–22.

119 See statements by representatives of Canada and Jordan at the first Security Council meeting on 10.7.2002 (S/PV.4568).
120 To the contrary, Karl Doehring, ‘Unlawful Resolutions of the Security Council and their Legal Consequences’ (1997) 1

Max-Planck Yearbook of United Nations Law 91.
121 See statement of New Zealand at the Security Council meeting on 10.7.2002 (S/PV.4568).
122 Para. 7 of the resolution. Mexico, France and Germany abstained, asserting that the paragraph not only undermined

the ICC but also prevented countries from exercising jurisdiction over persons accused of murdering their citizens
(S/PV.4803).

123 Res. 1593(2005), para. 6. Brazil explained that this paragraph was one of the reasons for its abstention from the vote
(S/PV.5158).

International Criminal Court 143

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006.009
https://www.cambridge.org/core


Rome Statute as well as the Geneva Conventions, since the latter require all States to

exercise jurisdiction over grave breaches of international humanitarian law wherever
they occur. The Charter obligation on States to comply with binding Security Council

resolutions and the hierarchy of treaties established by Article 103 of the Charter
ensure that the resolutions will be effective to prevent a State from taking jurisdiction
over persons covered by their provisions. But the ICC is not a Council organ and is not

itself bound by Council resolutions; as the Relationship Agreement between the ICC
and the UN recognizes, it is an independent institution with international legal

personality. The resolutions would not therefore appear to have any restrictive effect
on the jurisdiction of the ICC.124

Non-surrender agreements

The US has negotiated bilateral agreements with other States, some of them parties to

the Statute, others not, which provide that no nationals, current or former officials, or
military personnel of either party may be surrendered or transferred by the other State
to the ICC for any purpose.125 TheUS refer to Article 98(2) of the Rome Statute as the

basis for these agreements, maintaining that the ICC will not be able to request a State
to surrender a US national to the Court, once that State has entered into such an

agreement with the US. The agreements will of course only be effective in preventing
the Court from making such a request if they are in truth compatible with the Statute.

Article 98(2) precludes the Court from asking for the surrender of a suspect if that
would require the requested State ‘to act inconsistently with its obligations under

international agreements pursuant to which the consent of a sending State is required
to surrender a person of the State to the Court’. The provision was inserted in the

Statute to address the problem of conflicting obligations where, for example, a State in
which foreign military personnel are stationed has agreed under a status of forces
agreement (SOFA) to accord the right to the sending State to exercise criminal

jurisdiction over its troops for certain kinds of offences. Without Article 98(2), such
an agreement would conflict with the obligation in the ICC Statute to surrender

suspects to the Court when so requested. Another example of an agreement covered
by the provision is an extradition arrangement under which the rule of specialty would

normally require the State receiving a suspect extradited from another State to obtain
the consent of that State before dealing with the suspect in any other way than

prosecuting him for the offence for which his extradition was requested.

124 Other (weak) arguments as to the efficacy of para. 6 of res. 1593(2005) in relation to the ICC are that preambular para. 2
has a reference to Art. 16 of the Rome Statute; but this does not turn it into a request to the court to defer investigations
under that Article: it is not worded as a request to the ICC and does not seek temporary deferral. Nor can the resolution
be regarded as a referral of a situation minus the activities of peace-keepers and other personnel: see Robert Cryer,
‘Sudan, Resolution 1593 and International Criminal Justice’ (2006) 19 LJIL 1 at 17–8; for reasoning to the contrary see
David Scheffer, ‘Staying the Course With the International Criminal Court’ (2001–2) 35 Cornell International Law
Journal 47 at 90.

125 For the text of one example, that with East Timor, see (2003) 97 AJIL 201–2.
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In assessing the compatibility of the US agreements with the Rome Statute, a

preliminary question is whether Article 98(2) covers agreements entered into after
the entry into force of the Statute. The natural meaning of the words ‘obligations

under international agreements’ supports the view that Article 98(2) is not limited to
agreements existing at the time a State becomes a party to the Statute.126

As regards wider questions of compatibility with the Rome Statute, the key to the

interpretation of Article 98(2) is in the phrase ‘sending State’. There is nothing in the
provision to prevent the Court requesting the surrender of a person who has not been

‘sent’ by one State to another State. But the US agreements cover all US nationals.
Tourists and businessmen can by no stretch of the imagination be regarded as persons

‘sent’ by one State to another.127 The agreements entered into by the US therefore do
not fall within the terms of Article 98(2) and would not have the effect of preventing

the ICC from requesting surrender.128 The requested State party will continue to be
obliged to cooperate with the ICC by surrendering the person concerned and will have
the problem of attempting to reconcile conflicting treaty obligations.

The preamble of Security Council resolution 1593 (2005) takes note ‘of the existence
of agreements referred to in Article 98(2) of the Rome Statute’. This was no doubt

insisted upon in an attempt to provide affirmation and legitimacy for the agree-
ments,129 but a preambular reference of this kind cannot change the clear words of

the ICC Statute and does not have any impact on the ineffectiveness of the existing
bilateral agreements.

8.11 Early developments at the ICC

Perhaps surprisingly, some of the first parties to the Statute were States on whose

territories large-scale atrocities were being committed. From the moment of the
creation of the Court the Prosecutor has therefore been faced with the difficulty of
choosing from among the many situations coming within the ICC’s jurisdiction which

might warrant investigation. That jurisdiction was expanded by the declaration of
acceptance by Côte d’Ivoire under Article 12(3) in 2003. Three referrals have been

126 See Opinion by James Crawford SC, Philippe Sands QC and Ralph Wilde on http://www.iccnow.org/documents/
otherissues/impunityart98/SandsCrawfordBIA14June03.pdf. For an alternative view see Markus Benzing, ‘U.S.
Bilateral Non-Surrender Agreements and Article 98 of the Statute of the International Criminal Court: An Exercise
in the Law of Treaties’ (2004) 8 Max Planck Yearbook of United Nations Law 182 at 219; Hans-Peter Kaul and Claus
Kress, ‘Jurisdiction and Cooperation in the Statute of the International Criminal Court: Principles and Compromises’
(1999) 2 YIHL 143 at 165.

127 The current US administration’s attempt to interpret the reference in Art. 98(2) to a ‘sending State’ in a manner which
allows inclusion of all nationals of that State seeks (misplaced) reliance on the use of that term in the Vienna Convention
on Consular Relations 1963; see David Scheffer, ‘Article 98(2) of the Rome Statute: America’s Original Intent’ (2005) 3
JICJ 333 at 347–50.

128 This is the view generally reflected in the guidelines agreed upon by the EU Council, binding upon all EU Member
States; EU Council of Ministers 2459th session, GAER Doc 12134/02 30.9.2002; reprinted in McGoldrick et al. (eds.),
The Permanent International Criminal Court, 430–1. On the subject generally see Benzing, ‘U.S. Bilateral Non-
Surrender Agreements’, 182; Herman van der Wilt, ‘Bilateral Agreements between the US and States Parties to the
Rome Statute’ (2005) 18 LJIL 93.

129 See statement of theUS on adoption of the resolution atUNDoc. S/PV.5158, at 4. The representatives ofDenmark and
Brazil made statements attempting to limit its effect; ibid. at 6 and 11 respectively.
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made by State Parties – Uganda, the Democratic Republic of the Congo (DRC) and

the Central African Republic – all related to situations on their own territories.130 The
situation in Darfur, Sudan was referred to the ICC by the Security Council under

resolution 1593(2005), a welcome indication that the US would not block all referrals
to the Court, although some provisions of the resolution present serious difficulties.131

The Prosecutor’s published policy paper indicates the guidance he has adopted for

himself in the selection of cases and situations to investigate.132 The policy includes
bringing charges against those bearing the greatest responsibility for the crimes within

the ICC’s jurisdiction133 and taking an approach to complementarity which, rather
than competing with States for jurisdiction, will lead to encouragement and facilita-

tion of genuine national proceedings where possible, and a ‘consensual division of
labour’ between national courts and the ICC where appropriate.134

A large number of communications have been transmitted to the Prosecutor from
individuals and organizations who have wanted him to begin investigations of crimes
coming within the ICC’s jurisdiction. In relation to allegations of crimes in Iraq and

Venezuela, the Prosecutor decided that the requirements for opening investigations
had not been met; his letters about those allegations indicate the procedure that is

followed at the pre-investigative stage, when the Prosecutor must consider whether the
available information provides a reasonable basis to believe that a crime within the

jurisdiction of the Court is committed, and, if so, must give consideration to admis-
sibility requirements and to the interests of justice.135

While concerns were expressed at the Rome Conference about the possible use to
which the proprio motu powers of the Prosecutor might be put, none of the investiga-

tions initiated during the first four years of the ICC’s existence have been on this basis.
The first three investigations – in the DRC, in Uganda, and in Darfur, Sudan – have
followed referrals by States Parties or the Security Council. The decision by the

Prosecutor to await or to seek referrals rather than use his proprio motu powers may
be a recognition of the inherent conflict between the impact these powers may have on

States and the reliance he must have on State support to enable him to carry out his
responsibilities.136

Within the first three ongoing investigations, the Prosecutor has already encoun-
tered some of the difficulties which are inherent in the ICC’s system. First, the

so-called peace and justice dilemma has arisen in the Uganda case, where the opening
of the investigation and the subsequent refusal to withdraw the arrest warrants have
been criticized as an impediment to the peace process and to efforts to persuade

130 See section 8.7.
131 See section 8.10.3. For the US insistence that no funding for the referral would come from the UN, and on the

resolution generally, see Cryer, ‘Sudan, Resolution 1593’.
132 Policy paper. 133 Ibid., 7. 134 Ibid., 5.
135 See Prosecutor’s letters of 9 February 2006; that concerning communications about alleged crimes in Iraq is at http://

www.icc-cpi.int/library/organs/otp/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf
136 See Danner, ‘Enhancing the Legitimacy’, 518.
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members of the Lord’s Resistance Army (LRA) to defect.137 Second, the dependence

of the Prosecutor on the international community to ensure cooperation by reluctant
States and to implement arrest warrants has led to serious delays where that support is

not forthcoming. The Prosecutor has been criticized for not proceeding faster with the
Darfur referral138 but it may be that full investigations are not possible without
international measures such as a Security Council mandate for a peacekeepingmission

with authority to assist the ICC. Third, all three investigations are being conducted in
situations of ongoing violence or actual conflict where security is a problem, present-

ing considerable challenges to the investigators and witnesses in the field. (It is notable
that the Ugandan indictments were only released after the witness protection pro-

gramme was started there.) This will be typical of most situations brought before the
ICC. The possibilities of collecting evidence may be limited. Although the commission

of atrocities may be common knowledge, information about incidents and command
structures may be very difficult to obtain: local governments may be unwilling or
unable to provide significant assistance; humanitarian organizations in the field may

be reluctant to assist so as not to put at risk their continued presence; international
peacekeeping missions may not have a wide enough mandate or may wish to avoid

prejudicing their neutrality; other governments may not wish to disclose evidence
obtained by their intelligence services or may have their own political interests in the

region which conflict with their interests in the enforcement of international criminal
justice.

The difficulties for the ICC are immense. It is too early to assess whether they are
surmountable. In spite of the problems, as this book goes to press the court is

beginning to move: the first suspect is in detention in The Hague awaiting trial as a
result of the referral from the DRC, and arrest warrants have been issued for the
leaders of the LRA in respect of the atrocities in northern Uganda. At the very least,

the role played by the ICC will ensure that these international crimes do not get
ignored or forgotten.

Further reading

The website of the ICC is useful; it may be found on http://www.icc-cpi.int/
Markus Benzing, ‘The Complementarity Regime of the International Criminal

Court: International Criminal Justice between State Sovereignty and the
Fight against Impunity’ (2003) 7 Max Planck Yearbook on United Nations
Law 591.

Bruce Broomhall, International Justice and the International Criminal Court:
Between Sovereignty and the Rule of Law (Oxford, 2003).

137 See discussion in Payam Akhavan, ‘The Lord’s Resistance Army Case: Uganda’s Submission Of The First State
Referral To The International Criminal Court’ (2005) 99 AJIL 403, 416–21; Manisuli Ssenyonjo, ‘Accountability of
non-State actors in Uganda for war crimes and human rights violations: between amnesty and the ICC’ (2005) 10
Journal of Conflict and Security Law 405.

138 Antonio Cassese, ‘Is the ICC still having teething problems?’ (2006) 4 JICJ 434.
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9

Other Courts with International Elements

9.1 Introduction

The increased interest in combating impunity for international crimes has resulted not

only in the creation of international criminal tribunals and courts, but also in other
forms of international assistance to the States concerned. There are various reasons

for avoiding the resort to a new international tribunal. International institutions, like
the ICTY and ICTR, tend to be large and expensive and subsequent calls for similar

tribunals have been unsuccessful. Their capacity is limited to a few cases and they have
hitherto been located away from the State in question for security or other reasons. In

a number of cases, therefore, an alternative has been preferred; the creation of criminal
courts with national and international elements to deal with international crimes.

The models developed for Sierra Leone, Kosovo, East Timor, Cambodia and

Bosnia and Herzegovina, are described in this chapter. The special courts in Iraq
and Serbia are briefly mentioned, as well as one internationalized court (Lebanon) and

one domestic court established for a particular trial (the Lockerbie trial).1

Each of the models is different, as were their political backgrounds and the legal

bases for establishing them. In Sierra Leone and Cambodia, the conflicts were a civil
war and persecution by amurderous regime respectively, and the courts result from an

agreement between the United Nations and the post-conflict government. East Timor
and Kosovo, on the other hand, experienced conflicts of self-determination and the

courts were created as a direct result of international intervention and installation of
an international transitional administration. The court in Bosnia and Herzegovina
was also established by an international agency, mandated by a peace agreement. The

special court in Iraq, which was originally created by the occupying powers, and that
in Serbia, are purely domestic institutions and the international assistance to them is

more limited. Common to the courts is that they are all designed to deal with inter-
national crimes, exclusively or at least in part; the Lebanese court and the Lockerbie

court being exceptions and included only as examples of yet different approaches.

1 Another initiative being considered is a special war crimes chamber in the Burundi court system (see UNDoc. S/2005/158
of 11.3.2005 paras. 57–66, and SC res. 1606(2005) of 20.6.2005).
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The creation of these institutions is expected to have positive influences on the

relevant domestic legal system.2 Unlike the ICTY and ICTR (and perhaps the ICC),3

each court will sit in the country in question and, with the exception of Sierra Leone

and Lebanon, operate within existing or newly created domestic judicial structures.
Some form part of the restoration of the domestic system, and all of them are intended
to assist in building local capacity, enhancing respect for the rule of law and providing

independent, impartial and fair criminal proceedings for past crimes as well as an
example for the future. The domestic impact is debatable, however, and depends on

how dedicated the engagement efforts are.
A problem common to all these arrangements, and one that is often criticized, is the

shortage of financial and other resources; in all cases, even where funding is provided
by a UNmission, the resources consist chiefly of voluntary contributions by States, in

money, personnel and equipment.4 Indeed, cost-related considerations played amajor
role when decisions were taken to opt for the various hybrid models instead of
international criminal tribunals. Funding difficulties may have a detrimental impact

not only on the effectiveness and efficiency of the tribunal concerned, but also on the
rights of the accused to a fair trial; the independence and impartiality of the institution

may even be questioned, as was (unsuccessfully) argued before the Special Court for
Sierra Leone.5

9.2 Courts established by agreement between the United Nations and a State

9.2.1 Special Court for Sierra Leone

Almost a decade of very violent civil war began in 1991 when a rebel group entered
Sierra Leone from neighbouring Liberia, aiming to overthrow the military rulers. The
conflict featured all forms of gross human rights violations, the use of child soldiers

and widespread mutilation of civilians by amputation of various limbs. In 2000, a UN
peace-keeping force, replacing a regional mission, managed to quell the violence.

The Special Court for Sierra Leone (SCSL) was established by treaty between Sierra
Leone and the UN. A request from the President of Sierra Leone to the Security

Council for the creation of a special court to deal with crimes committed in the civil
war, led to a resolution6 requesting the Secretary-General to enter into negotiations

with Sierra Leone. An agreement between the Government and the UN Secretary-
General, attaching the Statute of the Court, was concluded on 16 January 2002.7

2 See, e.g. Laura Dickinson, ‘The Promise of Hybrid Courts’ (2003) 97 EJIL 295.
3 See Arts. 3 and 62 of the ICC Statute (the ICC may sit elsewhere than at its seat in The Hague). Rule 4 of the ICTY RPE
and of the ICTRRPE respectively also allows those Tribunals to exercise their functions away from the seat, but this has
rarely happened in practice.

4 See, e.g. Thordis Ingadottir in C. Romano et al. (eds.), Internationalized Criminal Courts – Sierra Leone, East Timor,
Kosovo, and Cambodia (Oxford, 2004) 271–89.

5 Norman SCSL A. Ch. 13.3.2004. 6 SC res. 1315(2000) of 14.8.2000.
7 The agreement, and the Statute of the SCSL, are available at the Court’s webpage: www.sc-sl.org.
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Thereafter, Sierra Leone adopted implementing legislation8 and the SCSL beganwork

in July 2002.
The UN Secretary-General has described the SCSL, which follows a model for

Cambodia, later abandoned, as ‘a treaty-based sui generis court of mixed jurisdiction
and composition’.9 The international judges, who are appointed by the UN Secretary-
General, form amajority; a minority is appointed by theGovernment of Sierra Leone.

The UN also appoints the Prosecutor and the Registrar, and Sierra Leone a Deputy
Prosecutor.

The SCSL is not a subsidiary organ of the UN Security Council but a separate
international institution and, as clarified in the Sierra Leonean implementing legisla-

tion, it is not part of the domestic legal system. The Court applies its own Statute and
Rules of Procedure and Evidence but these make reference to international instru-

ments and some national laws.10 The Statute provides that the SCSL and national
courts of Sierra Leone have concurrent jurisdiction, but the SCSL has primacy.11

The mechanism chosen for the creation of the SCSL has prompted a number of

jurisdictional challenges. The court has established its competence to determine its
own jurisdiction and has dismissed challenges concerning its creation with claims that

the Sierra Leonean government acted in contravention of the Constitution or the
Lomé Peace Agreement12 when agreeing to the Court, and that the Secretary-General

did not have the power to enter into the agreement.13 The SCSL has also established,
in a controversial decision, that it is an international court,14 and that consequently,

by reference to the ICJ Yerodia case, State immunity does not bar prosecution of a
head of State. Another difficult issue is the amnesty that was granted in the Lomé

Peace Agreement, which has the objective of preventing domestic prosecutions and,
thus, partially motivated the internationalized solution. The Statute explicitly states
that an amnesty does not bar prosecution of international crimes at the SCSL, and this

has been confirmed by the Court.15 A peculiarity of this Court, intended to speed up
the process, is that jurisdictional challenges are heard by the Appeals Chamber as the

first and last instance.16

The SCSL has jurisdiction to prosecute persons ‘who bear the greatest responsibility

for serious violations of international humanitarian law and Sierra Leonean law’

8 The Special Court Agreement (2002) Ratification Act, Suppl. to Sierra Leone Official Gazette Vol. CXXX No. 2 of
7.3.2002 (as amended).

9 Report by the Secretary-General on the Establishment of a Special Court for Sierra Leone, UN Doc. S/2000/915 of
4.10.2000 para. 9 (Secretary General’ Report).

10 Art. 14 of the SCSL Statute (the court is to apply the ICTR RPE which, however, have been substantively amended by
the SCSL judges). Moreover, the Appeals Chamber is also to be guided by the decisions of the ICTY and ICTRAppeals
Chambers; Art. 20.3.

11 SCSL Statute, Art. 8. See also Art. 9 on ne bis in idem.
12 Peace Agreement between theGovernment of Sierra Leone and theRevolutionaryUnited Front of Sierra Leone (RUF),

signed on 7.7.1999 after a meeting in Lomé, Togo (Lomé Peace Agreement).
13 Kallon, Norman and Kamara SCSL A. Ch. 13.3.2004; Kallon and Kamara SCSL A. Ch. 13.3.2004; Fofana SCSL A.

Ch. 25.5.2004 (UN competence); and Gbao SCSL A. Ch. 25.5.2004.
14 Taylor SCSLA. Ch. 31.5.2004; see also ch. 20. For a commentary, seeMicaela Frulli, ‘The Question of Charles Taylor’s

Immunity’ (2004) 2 JICJ 1118.
15 Art. 10 of the SCSL Statute; Kallon and Kamara SCSL A. Ch. 13.3.2004. Cf. Art. IX of the Lomé Peace Agreement.
16 Rule 72 of the SCSL RPE.
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committed in the territory of Sierra Leone since 30 November 1996.17 The reference to

‘most responsible’ was intended as guidance for a prosecutorial policy rather than a
formal limitation of jurisdiction;18 the objective is that the SCSL should target a

limited number of perpetrators and have a short period of operation. Offences by
peacekeepers and related personnel are, with some exceptions, left to the jurisdiction
of the sending State.19 A very controversial issue was what to do with the many child

soldiers who had committed serious crimes during the civil war; the solution finally
chosen was to exclude jurisdiction over children under the age of 15 at the time of the

crime and to include special provisions about treatment before and after conviction of
juvenile offenders (between 15 and 18 years of age).20

Owing to the nature of the conflict, the subject-matter jurisdiction of the SCSL is
confined to crimes against humanity and to war crimes committed in a non-international

armed conflict.21 Genocide and war crimes in an international armed conflict are not
included. The Court has decided, however, that the war crimes which fall under its
jurisdiction may be prosecuted regardless of whether the armed conflict is inter-

national or non-international in nature.22 The Court’s jurisdiction also covers some
specified crimes under Sierra Leonean law.23

The definition of crimes against humanity is inspired by, but not identical to, the
definition in the ICTR Statute; there is no reference to discriminatory intent as a

general requirement for the crime and some of the underlying acts – sexual offences
and persecution – have been further developed for the SCSL.24 As to war crimes,

Article 3 of the Statute regarding violations of Article 3 common to the Geneva
Conventions and of Additional Protocol II, reproduces almost verbatim the war

crimes provisions of the ICTR Statute. In addition, however, the SCSL Statute lists
certain other serious violations of international humanitarian law, reflecting only
some of the equivalent violations included in the ICC Statute. The inclusion of

recruitment of child soldiers in the list was challenged as a breach of the principle of
legality, but the Court determined that this was a war crime under customary inter-

national law before November 1996.25

As of early 2006, thirteen suspects have been indicted (although two indictments

have been withdrawn due to the death of the accused). Trials against the nine
accused who are in custody were commenced in 2004 and 2005 in three joint trials.

One indicted person remains at large, while one, the former President of Liberia, Charles
Taylor, was surrendered to the SCSL in March 2006 and, by special arrangement

17 Art. 1(1) of the SCSL Statute. The date relates to an earlier peace agreement between the Government of Sierra Leone
and RUF, signed in Abidjan on 30.11.1996 (Abidjan Peace Agreement).

18 Secretary-General’s Report, para. 30. 19 Art. 1(2)–(3) of the SCSL Statute. 20 Ibid., Arts. 7, 15(5) and 19(1).
21 Ibid., Arts. 2–4. 22 Fofana SCSL A. Ch. 25.5.2004 (war crimes). 23 Art. 5 of the SCSL Statute.
24 The elaboration of the sexual offences and persecution is clearly influenced by the ICC Statute. The definition also

departs from the ICTY Statute in that no nexus to an armed conflict is required. See further ch. 10.
25 Norman SCSL A. Ch. 31.5.2004; cf. Judge Robertson who, in a dissenting opinion, asserted that non-forcible enlistment

had entered international criminal law first with the ICC Statute in 1998.
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due to security concerns, will be tried at the premises of the ICC in The Hague.26

According to a Completion Strategy adopted by the Court,27 the present trials,
including appeals proceedings, could be finished in 2007. But more time will be

required to deal with the accused still at large and any new indictments, as well as
the Taylor case. In addition, the funding situation, which relies on voluntary con-
tributions, makes any predictions a hostage to fortune.

9.2.2 Cambodia: Extraordinary Chambers

Another approach has been followed to deal with the atrocities committed during the

Khmer Rouge rule in Cambodia – then known asDemocratic Kampuchea – under Pol
Pot, which lasted from 1975 to 1979 when the regime was ousted by invading

Vietnamese forces. During these years more than a million people are believed to
have died by execution, starvation and forced labour.

The introduction of so-called Extraordinary Chambers in the domestic courts is the
culmination of a long process which began by a request from Cambodia to the UN for

assistance in bringing Khmer Rouge officials to justice, followed by a UN expert
group report recommending the establishment of an ad hoc Tribunal. Cambodia
insisted on a domestic solution, however, and negotiations between the Cambodian

Government and the UN started in 1999 but broke down in 2002; the UN Secretary-
General withdrew from the process concluding that the Cambodian court, as then

envisaged, would not guarantee the required independence, impartiality and objectiv-
ity, and that Cambodia refused to accept that UN assistance would be governed by a

UN-Cambodian agreement. During the negotiations Cambodia had also unilaterally
adopted legislation for the Extraordinary Chambers, which raised concerns regarding

judicial independence from domestic political interference and shortcomings in the
criminal procedures.

Nevertheless, later in 2002 the UN General Assembly adopted a resolution28

requesting the Secretary-General to resume negotiations towards establishing domes-
tic Chambers, with a model based on the criticized Cambodian law. An agreement

between the UN and Cambodia was adopted by the General Assembly inMay 2003,29

and ratified by the Cambodian National Assembly in October 2004, an international

agreement which is subject to the law of treaties and cannot be circumvented by
Cambodian legislation.30 The judges and other officials have been sworn in and the

Chambers are expected to start work in 2007. The funding is based on voluntary State

26 See SC res. 1688 (2006) of 16.6.2006.
27 Completion Strategy of 18.5.2005; see: Identical letters dated 26May 2005 from the Secretary-General addressed to the

President of the General Assembly and the President of the Security Council, UN Doc. A/59/816-S/2005/350 of
27/5/2005.

28 GA res. 57/228 A of 18.12.2002.
29 GA res. 57/228B of 13.5.2003 (to which the UN-Cambodia Agreement is attached).
30 Arts. 2 and 31 of the UN-Cambodia Agreement. See Ernestine Meijer in Romano et al., Internationalized Criminal

Courts, 209–11.
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contributions, Japan being amajor donor. The assumption is that the proceedings will

be completed in three years.
Unlike the SCSL, the Extraordinary Chambers will form part of the domestic

system of Cambodia and apply municipal law. According to the agreement, the
Chambers are to try ‘senior leaders of Democratic Kampuchea and those most
responsible for the crimes and serious violations of Cambodian penal law, interna-

tional humanitarian law and custom, and international conventions recognized by
Cambodia’; the offences include genocide under the 1948 Genocide Convention,

crimes against humanity as defined in the ICC Statute, grave breaches of the
Geneva Conventions, and certain other crimes under Cambodian law.31 War crimes

in non-international armed conflicts are not covered; Cambodia was not party to the
Additional Protocols before 1980 and there were doubts as to the customary status of

these crimes in the 1970s when the crimes were committed.32 The temporal jurisdiction
is exclusively retroactive and limited to crimes committed between 17 April 1975 and
6 January 1979. Of course, the death of Pol Pot means that the one person probably

most responsible will never stand trial.
A controversial issue was that of amnesties. The agreement includes a commitment

by the Cambodian Government not to request amnesties or pardon and leaves to the
Chambers to decide the scope of a previously granted pardon.33 Being part of the

domestic court system, the Chambers cannot enter into cooperation agreements with
other States and will have to operate under any existing Cambodian scheme for

mutual legal assistance and extradition.
The mixed composition of the Chambers and the prosecution was also a matter of

dispute. The Cambodian side insisted on supremacy and, therefore, the national
judges are in the majority both in the Trial Chamber and in the Supreme Court
Chamber; for balance a qualified majority is required for any decision,34 a difficult

solution which could result in deadlocks and, arguably, an acquittal even if all the
international judges vote for a conviction. Due to the civil law origin of the Cambodian

criminal procedures, investigative judges will be responsible for the investigations; one
international and one local judge will operate together and disagreements will be

resolved by a Pre-Trial Chamber, again with local judges in the majority.35 A similar
scheme applies to the two co-prosecutors.36 All the judges and prosecutors will

be appointed by the Cambodian Supreme Council of Magistracy, although the inter-
national officials are nominated by the UN Secretary-General. These arrangements
have resulted in concerns being expressed about the independence, impartiality, and

efficiency of the Chambers and their future activities.37

31 Arts. 1 and 9 of the UN-Cambodia Agreement.
32 Report of the Group of Experts for Cambodia Established Pursuant to General Assembly Resolution 52/135, UN

Doc. A/53/850 paras. 72–5.
33 Art. 11 of the UN-Cambodia Agreement. 34 Ibid., Arts. 3 and 4. 35 Ibid., Arts. 5 and 7. 36 Ibid., Art. 6.
37 See, e.g. SarahWilliams, ‘The Cambodian Extraordinary Chambers: ADangerous Precedent for International Justice?’

(2004) 53 ICLQ 227.
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9.2.3 Special Tribunal for Lebanon

Upon the killing of Lebanon’s former PrimeMinister, Rafiq Hariri in February 2005,
the Security Council first established a Commission to assist the Lebanese authorities

in their investigation of the assassination, including the links to neighbouring Syria,
and subsequently requested the Secretary-General to negotiate an agreement with the
Government of Lebanon on a ‘tribunal of an international character’.38 After nego-

tiations, the Secretary-General presented a draft agreement and Statute for such a
tribunal, which were accepted by the Security Council.39 TheGovernment of Lebanon

has thereafter signed the agreement but this has triggered constitutional issues. At the
time of writing, the future is uncertain.

Like the Special Court for Sierra Leone, the Tribunal is treaty-based, but will
neither be a subsidiary organ of the UN, nor form part of the Lebanese court system.

It will sit outside Lebanon and have a majority of international judges, including an
international pre-trial judge, an international chief prosecutor and a Lebanese deputy
prosecutor, a registry and a defence office. It is established for a specific trial or trials

with jurisdiction covering those responsible for the attack on Hariri and other related
crimes of a similar nature and gravity committed within a limited time period.

Applicable crimes are terrorism and certain other domestic offences, all in accordance
with Lebanese criminal law.40 The Tribunal will have primacy over national courts in

Lebanon.

9.3 Courts established by the United Nations or other international administration

9.3.1 Kosovo and East Timor: Special Panels

Both Kosovo and East Timor (Timor-Leste) suffered violence during struggles for
self-determination. In Kosovo, the revocation of autonomy, the exclusion from the

Dayton peace process, and a government policy aimed at changing the ethnic com-
position of the province, led to a Kosovar Albanian insurgency and brutal counter-

measures by Serbian forces, including ethnic cleansing. In response, a NATO-led
bombing campaign was launched against the Federal Republic of Yugoslavia in

March–June 1999. As for East Timor, this former Portuguese colony was forcibly
annexed by Indonesia in 1975. A referendum in 1999, in which a majority of the East

Timorese voted for independence, was accompanied by widespread violence by pro-
Indonesian militias, which ended only when UN-authorized forces intervened.

38 SC res. 1664 (2006) of 29.3.2006.
39 See the Report of the Secretary-General on the establishment of a special tribunal for Lebanon, UNDoc. S/2006/893 of

15.11.2006, and Letter dated 21 November 2006 from the President of the Security Council addressed to the Secretary-
General, UN Doc. S/2006/911 of 24.11.2006.

40 The inclusion of crimes against humanity, to be defined in the Statute, was considered but later rejected due to
insufficient support within the Security Council, see the Report, UN Doc. S/2006/893, paras. 23–5.
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Following Security Council resolutions in 1999, the UN temporarily assumed the

sovereign activities of the previous authorities in East Timor and Kosovo. The UN
Mission in Kosovo (UNMIK)41 was empowered to exercise all executive and legis-

lative authority in that territory, including the administration of justice. The UN
Transitional Administration in East Timor (UNTAET)42 had similar powers. The
essentially State-building mandates to establish law and order, and a credible and fair

justice system, included powers to repeal and rewrite all laws and to administer courts,
develop legal policy, draft legislation, assess the quality of justice, and address allega-

tions of human rights violations. Questions have been raised as to the legal authority
for taking such far-reaching measures and criticisms have been made about the

democratic deficiency of the UN administrations.43

The circumstances of each territory were similar in many respects: the destruction of

infrastructure, a shortage of qualified lawyers, a compelling security situation, and a
history of ethnic discrimination. But since the creation of the special courts had
different aims, the institutional solutions differed. In Kosovo, where the ICTY may

also exercise jurisdiction,44 the main purpose was to support more peaceful relations
between different groups in society and to address a broader range of crimes, while the

East Timor scheme was intended mainly to prosecute international crimes.
In Kosovo, the plan was initially to establish a transitional court with a mixed

composition of international and national judges, and concurrent but primary
jurisdiction with other domestic courts – a Kosovo War and Ethnic Crimes Court

(KWECC).45 But this initiative was both politically sensitive and costly. It was
abandoned in favour of a less ambitious scheme with international judges and prose-

cutors embedded in the ordinary courts of Kosovo, balancing the conflicting interests
of local ownership and neutralization of ethnic bias. Since the appointment of new
domestic judges and prosecutors did not quell the perception of bias, international

judges and prosecutors were introduced,46 initially in one troubled district (Mitrovice/
Mitrovica) and subsequently in all municipal courts and in the Supreme Court.

UNMIKalso assumed the power to assign an international prosecutor, an international
investigative judge, or a court panel with a majority of international judges – so-

called ‘Regulation 64 Panels’ – to a particular case, when this was considered necessary
‘to ensure the independence and impartiality of the judiciary or the proper adminis-

tration of justice’.47 The powers of the international prosecutors have been extended
and ‘Regulation 64 Panels’ now try most major or high-profile cases, including war
crimes trials against Kosovo Serbs. On review, internationalized panels of the Supreme

41 SC res. 1244 (1999) of 10.6.1999. 42 SC res. 1272 (1999) of 25.10.1999.
43 See, e.g. M. Brand, ‘Institution Building and Human Rights Protection in Kosovo in the Light of UNMIK Legislation’

(2001) 70 Netherlands Journal of International Law 461; and Carsten Stahn, ‘Justice under Transitional Administration:
Contours and Critique of a Paradigm’ (2005) 27 Houston Journal of International Law 311.

44 Also established in Milutinović et al. ICTY T. Ch. III 6.5.2003.
45 Proposed by a Technical Advisory Commission on Judiciary and Prosecution Service (UNMIK Reg. 1999/5 of

7.9.1999), composed both international and national experts.
46 UNMIK Reg. 2000/6 of 15.2.2000 and Reg. 2000/34 of 29.5.2000 (available at www.unmikonline.org).
47 UNMIK Reg. 2000/64 of 15.12.2000 (the time limit for its application has since been extended).
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Court have also overturned a number of questionable convictions by lower courts. But

while the international presence has improved the appearance of objectivity, the legal
quality of their work has been criticized and there are other problems relating to

detention, defence representation, witness protection, and sentencing.48

The ‘Regulation 64 Panels’ are domestic courts and apply municipal law. UNMIK
initially decided that pre-existing domestic law should apply which, with respect

to international crimes, primarily meant the Yugoslav Federal Criminal Code.49

Additionally, international human rights law was expressly incorporated into the

domestic system. Thereafter, however, UNMIK has increasingly introduced new
legislation, including a Provisional Criminal Code of Kosovo50 and a Provisional

Criminal Procedure Code of Kosovo.51 The new criminal code includes modern
definitions of genocide, crimes against humanity, war crimes, general principles of

criminal law and provisions on jurisdiction over crimes committed outside the terri-
tory of Kosovo. For older crimes, however, the law in force at the time applies, unless
the new law is more favourable to the accused.

In East Timor, a proposal to set up an international criminal tribunal52 was rejected
in favour of focusing on the domestic legal system. UNTAET began with the creation

of a new court system consisting of six district courts and a Court of Appeal, all with
jurisdiction in both criminal and civil cases.53 This was soon followed by the establish-

ment of ‘Serious Crimes Panels’ of the District Court in Dili (the capital) and the
Court of Appeal, similar to the abandoned model for Kosovo, with exclusive jurisdic-

tion over certain serious criminal offences and with a mixed composition of East
Timorese and international judges.54 On each panel, the international judges were in

the majority. UNTAET also established a national prosecution service for the pro-
secution of crimes before the ‘Serious Crimes Chambers’, with both local and inter-
national prosecutors.55

The jurisdiction of the ‘Serious Crimes Panels’ covered genocide, crimes against
humanity and war crimes, as well as certain domestic crimes (murder, sexual offences

and torture), the international crimes being defined in the UNTAET Regulation
together with provisions on general principles of criminal law and penalties.56 The

jurisdiction covered crimes in East Timor, or elsewhere if committed against an East
Timorese citizen, during a limited time period (1 January–25 October 1999).57

The ‘Serious Crimes Panels’ did not apply only UNTAET Regulations but also
domestic law and, where appropriate, applicable treaties and recognized principles

48 See, e.g. in reports by the OSCE Mission in Kosovo, Legal System Monitoring Section; available at www.osce.org/
kosovo

49 UNMIK Reg. 1999/1 of 10.6.1999, Reg. 1999/24 of 12.12.1999 and Reg. 2000/59 of 27.10.2000.
50 UNMIK Reg. 2003/25 of 6.7.2003 (entering into force 6.4.2004). 51 UNMIK Reg. 2003/26 of 6.7.2003.
52 Report of the International Commission of Inquiry on East Timor to the Secretary General, UNDoc. A/54/726, S/2002/59

(2000) at 153.
53 UNTAET Reg. 2000/11 of 6.3.2000 (later amended). 54 UNTAET Reg. 2000/15 of 5.7.2000.
55 UNTAET Reg. 2000/16 of 5.7.2000. A legal aid service, including public defenders, was also created; UNTAET

Reg. 2001/24 of 5.9.2001.
56 UNTAET Reg. 2000/15 of 5.7.2000, ss. 4–6 (and torture, s. 7) and ss. 10–21. 57 Ibid., s. 2(3).
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and norms of international law.58 A provisional Code of Criminal Procedures was

adopted to apply alongside the Indonesian criminal code.59 Adding to the complexity,
the Court of Appeal has ruled that Indonesian law could not be applied as domestic

law, since the Indonesian occupation of East Timor was illegal, applying instead the
law of the old colonial power, Portugal;60 this turned prior practice on its head and
created legal uncertainty. Initially most of the cases were pursued as violations of

domestic law, such as murder, and not as international crimes, but subsequently there
have been a number of convictions for crimes against humanity, many of them based

on guilty pleas. Difficult issues have arisen, but have not always been sufficiently
addressed, concerning the characterization of the conflict for the purpose of war

crimes, the prerequisites for crimes against humanity, and the legal import of duress
and superior orders.61

On 20 May 2002, after general and presidential elections, the UN handed over its
authority to the new democratic institutions of East Timor. UNTAET was replaced
by another UN mission, which did not have governmental powers but continued

to provide the ‘Serious Crimes Panels’ with practical support. The UNTAET
Regulations continued to apply provisionally and the ‘Serious Crimes Panels’ func-

tioned under the authority of the new East Timorese Constitution. Gradually the
regulations are being replaced and inMay 2005 the ‘Serious Crimes Panels’ suspended

operations indefinitely. The international judges and prosecutors have left and ordi-
nary courts will now handle cases involving international crimes.

In both situations, these domestic institutions depend upon the respective home
States to secure international cooperation, and this requires accession to international

agreements as well as adoption of domestic legislation. Where the administration has
been essentially carried out by the UN, the question has been raised concerning to
what extent the UN missions are competent to fulfil such tasks and, if competent,

whom they represent. In practice, lack of cooperation has frustrated efforts to prose-
cute. This has been particularly pronounced in East Timor since Indonesia has long

refused to cooperate, in spite of a bilateral agreement, and has instead pursued some
proceedings before a much criticized ad hoc tribunal in Jakarta.62 More recently,

however, East Timor and Indonesia have made new attempts and in March 2005 they

58 Ibid., s. 3. 59 UNTAET Reg. 2000/30 of 25.9.2000 (subsequently amended).
60 Armando Dos Santos, Court of Appeals, East Timor 15.7.2003; for a critical view see, e.g. Sylvia de Bertodano, ‘Current

Developments in Internationalized Courts: East Timor – Justice Denied’ (2004) 2 JICJ 910.
61 See, e.g. Suzannah Linton, ‘Prosecuting Atrocities at the District Court of Dili’ (2001) 2 Melbourne Journal of

International Law 414; Suzannah Linton and Caitlin Reiger, ‘The Evolving Jurisprudence and Practice of East
Timor’s Special Panels for Serious Crimes on Admission of Guilt, Duress and Superior Orders’ (2001) 4 YIHL 1;
Claus Kress, ‘The 1999 Crisis in East Timor and the Threshold of the Law on War Crimes’ (2002) 13 Criminal Law
Forum 409; Kai Ambos and Steffen Wirth, ‘The Current Law of Crimes Against Humanity: An Analysis of UNTAET
Regulation 15/2000’ (2002) 13 CLF 1; Guy Cumes, ‘Murder as a Crime against Humanity in International Law: Choice
of Law and Prosecution of Murder in East Timor’ (2003) 11 European Journal of Crime, Criminal Law and Criminal
Justice 40.

62 See, e.g. Suzannah Linton, ‘Unravelling the First Three Trials at Indonesia’s Ad Hoc Court for Human Rights
Violations in East Timor’ (2004) 17 LJIL 303.
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agreed on a joint Commission on Truth and Friendship to inquire into certain events,

with powers to recommend amnesties.

9.3.2 Bosnia and Herzegovina: the War Crimes Chamber

During the demise of the Former Yugoslavia, tens of thousands of people died and
perhaps a million people were displaced in Bosnia and Herzegovina. With the 1995
Dayton Peace Agreement, a complex political structure and two ‘entities’ were cre-

ated, as well as the Office of the High Representative (OHR) to oversee the civilian
aspects of the Agreement on behalf of the international community; the High

Representative is appointed by the UN Security Council. In one of the ‘entities’, the
Federation of Bosnia and Herzegovina, the War Crimes Chamber of the State Court,

located in Sarajevo, has been established as a domestic institution with international
components.63 The Chamber, which began its work inMarch 2005, stems from a joint

initiative of the ICTY and the OHR. Individual States have provided the initial
funding.

As well as being part of the reform of the national justice system by the High
Representative, the Chamber also forms an essential element of the ICTY completion
strategy,64 being a domestic court to which the ICTY can refer cases against lower-

level perpetrators in accordance with rule 11bis of the ICTY RPE.65 This rule allows
the referral of an indictment against an accused, regardless of whether he is in the

ICTY’s custody or not, to any State which has jurisdiction and which is willing and
adequately prepared to accept such a case. The ICTY will consider the gravity of the

crime and the level of responsibility of the perpetrator; it must also be satisfied that the
accused would receive a fair trial and that the death penalty would not be imposed.

Some cases have been referred, and the accused transferred, to Bosnia and
Herzegovina from the ICTY.66 A domestic law has been enacted to allow the War
Crimes Chamber to receive such referrals.67

The Chamber will also try cases initiated locally and the intention is to terminate its
international features relatively quickly. The Chamber operates under national law,

including new criminal and criminal procedures codes introduced by the OHR,68 and
deals with the most serious war-related crimes in Bosnia. Other crimes remain with the

district or canton courts. The criminal code, inter alia, defines genocide, crimes against

63 See, e.g. Human Rights Watch, Looking for Justice – The War Crimes Chamber in Bosnia and Herzegovina, February
2006, available at http://hrw.org/reports/2006/ij0206/ij0206web.pdf.

64 See also SC res. 1503(2003) of 28.8.2003 (on the ICTY and ICTR completion strategy).
65 See Michael Bohlander, ‘Referring an indictment from the ICTY and ICTR to another court – Rule 11bis and the

consequences for the law of extradition’ (2006) 55 ICLQ 219 (also noting that the Tribunals under this schememay issue
an arrest warrant and direct States to surrender the accused to another State).

66 See, e.g. Janković and Stanković ICTY A. Ch. 1.9.2005.
67 Law on the Transfer of Cases from the ICTY to the Prosecutor’s Office of BiH and the Use of Evidence Collected by the

ICTY in Proceedings before the Courts in BiH, Official Gazette of Bosnia and Herzegovina No. 61/04 (available at
www.sudbih.gov.ba).

68 Criminal Code of Bosnia and Herzegovina, Official Gazette No. 37/03, and Criminal Procedure Code of Bosnia and
Herzegovina, Official Gazette No. 36/03, both of 24.1.2003 (with amendments).
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humanity and war crimes, regulates general criminal law principles such as command

responsibility and provides for far-reaching criminal jurisdiction. Apart from the
international involvement in the establishment of the institution and the adoption of

applicable law, the Chamber has international judges at both trial and appeals levels
(two international judges and one local judge who presides). The Office of the
Prosecutor of the State Court has a Special Department for War Crimes with both

international and local prosecutors and other staff, and an organization to suit ICTY
referrals. International defence counsel are also provided for. In accordance with a

transitional strategy, the international prosecutors and judges will gradually be
phased out (by the end of 2007 and 2009 respectively). International legal cooperation

will be crucial; amemorandumof understanding has been concluded with the Office of
the Prosecutor of ICTY, Bosnia has adhered to certain European cooperation

treaties, and efforts to establish regional agreements with neighbouring States are
under way.

9.4 Courts established by a State with international support

9.4.1 Iraq: the Iraqi High Tribunal

During Saddam Hussein’s authoritarian regime, lasting for over thirty-five years,

national groups and communities were violently suppressed and wars were fought
against neighbouring Iran and Kuwait. In the wake of his expulsion from power by

coalition forces, a specialized court for genocide, crimes against humanity and war
crimes was created in Iraq, primarily to deal with crimes of the old regime. The

international aspects are distinctly different, and limited, compared with the courts
previously mentioned. It originated with the Iraqi Special Tribunal, which was estab-
lished by the Interim Governing Council (IGC) on 10 December 2003, a special

domestic court but outside the existing structure of the domestic system. Three days
later Saddam Hussein was captured. This was not a tribunal established by the

Security Council, by a UN administration, by treaty, or not even directly by
occupying powers like the post-Second World War Tribunals. Instead, the Coalition

Provisional Authority (CPA) authorized the IGC, which the CPA had originally
appointed, to establish the Special Tribunal with a Statute which had been drawn

up with considerable international input,69 and the Tribunal was enacted by the IGC on
8 March 2004.

Concerns were raised about the legal basis for the Tribunal, established by order of

an occupying power, and its legitimacy.70 These were put to rest by a new law, adopted

69 Coalition Provisional Authority Order Number 48 of 10.12.2003 (to which the Iraqi Special Tribunal Statute was
attached).

70 See, e.g. Ilias Bantekas, ‘The Iraqi Special Tribunal for Crimes against Humanity’ (2004) 54 ICLQ 237, and Cherif
Bassiouni, ‘Post-Conflict Justice in Iraq: An Appraisal of the Iraq Special Tribunal’ (2005) 38 Cornell International Law
Journal 327.
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by the Iraqi Transitional National Assembly in 2005,71 which provides a new Statute

for the Tribunal, now called the Iraqi High Tribunal. The Tribunal, now integrated
into the domestic judicial system, has jurisdiction over certain crimes committed in

Iraq or elsewhere between 16 July 1968 (the Ba’athist coup d’état) and 1May 2003 (the
‘end of major combat operations’) by Iraqi nationals or residents; members of the
coalition are thus excluded, as are juridical persons.72 The subject matter jurisdiction

covers genocide, crimes against humanity and war crimes, all defined almost exactly as
in the ICC Statute but not previously included in Iraqi law,73 and some crimes under

domestic law relating to abuse of power.74 Interestingly, one of the domestic crimes,
‘the pursuit of policies that may lead to the threat of war or use of the armed forces of

Iraq against an Arab country’, could apply as a kind of crime of aggression.75 The
Tribunal has concurrent jurisdiction with, but also primacy over, all other Iraqi

courts, and it may under certain circumstances try someone who has already been
tried by another Iraqi court.76

Unlike other courts mentioned in this chapter, the judges and prosecutors of the

Iraqi High Tribunal are all Iraqi nationals; the Statute allows the appointment of
non-Iraqi judges, appointed by a national authority, but only if one of the plaintiffs in

the case is a State.77 Nonetheless, international advisers, observers, and defence
co-counsel may work in the Tribunal,78 and many do. Coalition members are also

providing substantial support with regard to funding, training, security and personnel.
However, the Tribunal’s power to impose the death penalty has had the consequence

that many States and international human rights groups will not support or cooperate
with it.79 The first trial before the Tribunal is of Saddam Hussein and other former

top-ranking officials. In the first trial, the Tribunal (first instance) on 5 November
2006 sentenced Saddam Hussein to death for crimes against humanity; he was later
hanged. The second trial began in August 2006 and deals with atrocities against Iraqi

Kurds in 1988, including charges of genocide (the Anfal campaign).

9.4.2 Serbia: the War Crimes Chamber

TheWar Crimes Chamber of the Belgrade District Court in Serbia is another example
of a specialized court for international crimes that was created with international

assistance, primarily the OSCE, but which is entirely national in nature.80 The

71 The Law on the Iraqi High Tribunal was signed by the Iraqi President on 11.10.2005, but it is unclear whether the law has
actually entered into force. See Charles Garraway, ‘The Statute of The Iraqi Special Tribunal’ in Susan Breau and
Agnieszka Jachec-Neale (eds.), Testing the Boundaries of International Humanitarian Law (London, 2006) 155–89.

72 Art. 1 of the SICT Statute. 73 See, e.g. Yuval Shany, ‘Does One Size Fit All?’ (2004) 2 JICJ 338.
74 Arts. 11–14 of the SICT Statute.
75 See Claus Kress, ‘The Iraqi Special Tribunal and the Crime of Aggression’ (2004) 2 JICJ 347. See ch. 13.
76 Arts. 29–30 of the SICT Statute. 77 Ibid., Arts. 4(3) and 28. 78 Ibid., Arts. 7(2)–(3), 8(10), 9(7)–(8) and 18(3).
79 See, e.g. Tom Parker, ‘Prosecuting Saddam: The Coalition Provisional Authority and the Evolution of the Iraqi Special

Tribunal’ (2005) 38 Cornell International Law Journal 899.
80 Law on Organization and Competence of Government Authorities in War Crimes Proceedings, Official Gazette of the

Republic of Serbia No. 67/2003. SeeMark Ellis, ‘Coming to Terms with Its Past: Serbia’s NewCourt for the Prosecution
of War Crimes’ (2004) 22 Berkeley Journal of International Law 165.
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Chamber and a specialized Prosecutor’s Office for War Crimes, both established in

2003, have begun the operations. Jurisdiction extends to crimes committed anywhere
in the former Socialist Federative Republic of Yugoslavia, regardless of the citizenship

of the perpetrator or victims. ICTY has referred some cases to the Chamber, including
crimes in Vukovar (Croatia) and Zvornik (Bosnia and Herzegovina), primarily in
cases where no ICTY indictment was issued but more recently also a post-indictment

referral under rule 11bis of the ICTY RPE.81

9.5 Lockerbie: an ad hoc solution for a particular incident

Yet another solution, although not for dealing with international crimes, was chosen
for the prosecution of two Libyan nationals accused of the 1988 bombing of Pan Am

flight 103 over Lockerbie in Scotland. The surrender of the accused from Libya, in
return for the suspension of sanctions imposed by the Security Council against Libya

under Chapter VII of the UN Charter,82 was secured only by coming to a special
arrangement for the criminal proceedings. The court, prosecution and applicable law

were all Scottish, but the court sat in a neutral venue in the Netherlands rather than in
Scotland.

The compromise was worked out by the UN, Libya, the United States and the

United Kingdom. Scottish law had to be amended to allow the Scottish High Court of
Justiciary to sit abroad without a jury;83 an agreement also had to be concluded

between the United Kingdom and the Netherlands.84 The indictment was, in the
end, confined to charges of murder. Criminal jurisdiction was based on territoriality.

On 31 January 2001 the High Court convicted one and acquitted one of the accused,85

a verdict that was upheld on appeal on 14 March 2002.86 This is not an example of an

international court or of international crimes, but an ad hoc arrangement relating to a
domestic trial brokered at the international level.

9.6 Relationship to the ICC

An interesting question is how these internationalized courts relate to the ICC. In
many of the examples mentioned in this chapter there is no jurisdictional conflict

between the internationalized court and the ICC; even where the territorial, personal
and subject-matter jurisdictions overlap, the non-retroactive jurisdiction of the ICC

prevents it from dealing with many past crimes. But some of the internationalized

81 See Vladimir Kovačević ICTY Referral Bench 17.11.2006.
82 SC res. 731(1992) of 21.1.1992, res. 748(1992) of 31.3.1992, res. 883(1993) of 11.11.1993, and res. 1192(1998) of

27.8.1998. See ch. 14.
83 High Court of Justiciary (Proceedings in the Netherlands) (United Nations) Order 1998.
84 Agreement of 18.9.1998, reprinted in (1999) 38 ILM 926.
85 Her Majesty’s Advocate v. Al Megrahi (High Ct. Justiciary at Camp Zeist).
86 Al Megrahi v. HM Advocate 2002 SCCR 509.
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courts, for example those in East Timor and Kosovo, are not confined to dealing with

past crimes and other internationalized courts may be established in the future.
Since most of the internationalized courts, so far, form part of the domestic system,

the scheme of Article 17 of the ICC Statute (the complementarity principle) will apply
to them and the ICC will have only complementary jurisdiction.87 An arrangement
like the Special Court for Sierra Leone, which is not established within a domestic

court system, gives rise to different considerations – although it may be that the ICC
would apply the principle of complementarity by analogy. It is to be expected that

there would be opposition if the establishment of similar courts were proposed in the
future with jurisdiction coinciding with that of the ICC.88
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