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National Prosecutions of International Crimes

4.1 Introduction

International crimes are primarily intended to be prosecuted at the domestic level,

although the 1948 Genocide Convention foresaw a possible ‘international penal
tribunal as may have jurisdiction with respect to those Contracting Parties which

shall have accepted its jurisdiction’.1 This has been described as an ‘indirect enforce-
ment system’ whereby international criminal law is to be enforced through natio-

nal systems.2 National prosecutions are not only the primary vehicle for the
enforcement of international crimes, they are also often considered a preferable

option – in political, sociological, practical, and legitimacy terms – to international
prosecutions.3

But although the world vowed after the Second World War never again to

allow such atrocities to occur, they continue to be committed in many places
around the world and domestic prosecutions are far apart. Indeed, the international

criminal jurisdictions are an answer to the impunity that generally exists domesti-
cally. This chapter will address international obligations in this regard and some

major legal issues that arise concerning national prosecutions of international
crimes. Among the complicating factors, insufficient legislation, ne bis in idem

(double jeopardy) and statutory limitations are addressed here, while amnesties
are dealt with in Chapter 2, state cooperation in Chapter 5 and immunities in

Chapter 20.

4.2 National prosecutions

Of the international crimes that are the subject of this book, war crimes have been

regulated in domestic law the longest and have been prosecuted most often.4 Early
examples are prosecutions with respect to the American Civil War in the 1860s and

Anglo-Boer Wars in the late eighteenth and early nineteenth centuries. The quite

1 Art. 6, Genocide Convention. See also Art. 5, 1973 Apartheid Convention.
2 See, e.g. Cherif Bassiouni, Introduction to International Criminal Law (New York, 2003) 333.
3 See chs. 2 and 21. 4 For national case law, see the ICRC webpage: www.icrc.org/ihl-nat.
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reluctant prosecutions in Germany and Turkey after the First WorldWar, the Leipzig

trials and the Istanbul (Constantinople) trials in the 1920s, related to war crimes and
were conducted under domestic laws.5

No conflict has generated as many national prosecutions as the SecondWorldWar,
sometimes for international crimes, but in many instances for ‘ordinary’ crimes under
national penal law; the Nuremberg and Tokyo IMTs and the subsequent trials in the

occupation zones of Germany and in the Far East are addressed in Chapter 6. Apart
from the (literally) thousands of cases in Germany,6 many other European States have

instituted prosecutions.7 Well known are the French cases against Klaus Barbie (head
of the Gestapo in Lyon), Paul Touvier (a pro-Nazi militia man), and Maurice Papon

(a high-ranking official of the French Vichy regime), all convicted for crimes against
humanity in 1987, 1994 and 1998 respectively, after very long proceedings plagued

with difficulties.8 Prosecutions have also taken place, inter alia, in Italy (e.g. the Hass
and Priebke case9), Austria, the Netherlands, and former Eastern European countries.
In the UK, only one SecondWorldWar case,R v.Anthony Sawoniuk, has resulted in a

conviction for war crimes.10

But Second World War crimes have also been prosecuted elsewhere, most nota-

bly by Israel. The seminal Eichmann case addressed important issues of jurisdic-
tion,11 including the exercise of jurisdiction upon abduction of the accused from

another State,12 but also criminal defences (superior orders and the ‘act of state’
doctrine) and the principle of non-retroactivity of criminal law.13 Adolf Eichmann

stood trial for ‘crimes against the Jewish people’, crimes against humanity and
war crimes. He was found guilty, sentenced to death and executed in Ramleh

Prison on 31 May 1962. Jurisdictional issues were also considered when US courts
decided to extradite John Demjanjuk to Israel to stand trial for war crimes and crimes

5 See section 6.2. See also Timothy McCormack, ‘Their Atrocities and Our Misdemeanours: The Reticence of States to
Try Their ‘‘Own Nationals’’ for International Crimes’ in Mark Lattimer and Philippe Sands (eds.), Justice for Crimes
Against Humanity (Oxford, 2003) 121–5.

6 For German judgments concerning Nazi crimes (in German), see Christiaan Rüter and Dick de Mildt (eds.), Justiz
und NS-Verbrechen: Sammlung deutscher Strafurteile wegen nationalsozialistischer Tötungsverbrechen 1945–1999
(Amsterdam and Munich, 1968–c.2011), and Christiaan Rüter (ed.), DDR-Justiz und NS-Verbrechen: Sammlung
ostdeutscher Strafurteile wegen nationalsozialistischer Tötungsverbrechen (Amsterdam and Munich, 2002–c.2009).

7 Generally, see Axel Marschik, ‘The Politics of Prosecution: European National Approaches to War Crimes’ in
T. McCormack and G. Simpson, The Law of War Crimes: National and International Approaches (The Hague, 1997)
65–101.

8 See Leila Sadat Wexler, ‘The French Experience’ in Cherif Bassiouni (ed.), International Criminal Law (2nd edn, New
York, 1999), vol. III, 273–300.

9 Convictions for war crimes and crimes against humanity; Rome Military Tribunal 22.7.1997, Military Court of Appeal
7.3.1998, and Supreme Court of Cassation 16.11.1998. See Paola Gaeta, ‘War Crimes Trials Before Italian Criminal
Courts: New Trends’ in H. Fischer et al, International and National Prosecution of Crimes Under International Law:
Current Developments (Berlin, 2001) 751–68. On other Italian trials, see also Pier Paolo Rivello, ‘The Prosecution of
War Crimes Committed by Nazi Forces in Italy’ 3 JICJ (2005) 422.

10 [2000] 2 Crim App Rep 220. 11 See ch. 3. 12 See section 5.4.7.
13 A-G of Israel v. Eichmann (1968) 36 ILR 5 (1st DC) and A-G of Israel v. Eichmann (1968) 36 ILR 277 (SC); see Matthew

Lippman, ‘Genocide: The Trial of Adolf Eichmann and the Quest for Global Justice’ (2002) 8 Buffalo Human Rights
Law Review 45.
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against humanity.14 Before the Israeli courts, however, evidentiary matters came

to the forefront, and Demjanjuk was finally acquitted because of doubts in
respect of his identity (as the concentration camp guard ‘Ivan the Terrible of

Treblinka’).15

Other interesting cases are the Canadian Finta case, where very strict mental and
material requirements for crimes against humanity and war crimes were introduced,16

and the Australian Polyukhovic case, where the constitutional validity of war crimes
legislation was challenged with respect to jurisdiction and retroactivity.17

Conflicts after the Second World War did not produce many national criminal
proceedings. A few examples are the US court-martials concerning the infamous My

Lai massacre during the Vietnam War, albeit not for international crimes,18 some
cases in Romania and Ethiopia where reference was made to ‘genocide’,19 a show trial

in Cambodia of Pol Pot and the Khmer Rouge in 1979,20 and preparations for
prosecution of crimes during the 1971 Pakistan–Bangladesh war.21

It was not until the 1990s with the renewed focus on international criminal justice in

general, and the establishment of the ad hoc Tribunals in particular, that the frequency
of national prosecutions increased. This is particularly true in Rwanda and the States

of the former Yugoslavia. Rwanda introduced new legislation on genocide in 1996 –
dividing genocide into three categories based on the gravity of the crime, carrying

different penalties – and started a large number of prosecutions. But with a huge
number of detainees awaiting trial, said to be more than 100,000 people, the criminal

system had to be reformed and traditional gacaca courts were introduced in 2001.22

In the former Yugoslavia, the Dayton Agreement laid the ground for interaction

between the ICTY, having primary jurisdiction over the relevant offences, and
national authorities.23 These relationships have improved over time and the ICTY
has referred cases (where no ICTY indictment was issued) to courts in Croatia and

Serbia. With respect to Bosnia and Herzegovina, a special scheme applied (called
‘Rules of the Road’) whereby the ICTY Prosecutor in effect vetted national cases

before a domestic arrest warrant for war crimes was to be issued. The latter scheme
ended in 2004 when the ICTY stopped issuing new indictments24 and State authorities

in Bosnia and Herzegovina took over the reviews. As part of the completion strategy

14 Demjanjuk, US District Court (N.D. Ohio) 15.4.1985, and Demjanjuk v. Petrovsky et al. US Court of Appeals (Sixth
Circuit) 31.10.1985; see Jonathan Wenig, ‘Enforcing the Lessons of History: Israel Judges the Holocaust’ in
McCormack and Simpson, Law of War Crimes, 115–18.

15 Israel Supreme Court 29.7.1993.
16 Supreme Court of Canada 24.3.1994; see Irwin Cotler, ‘Bringing Nazi War Criminals in Canada to Justice: A Case

Study’ (1997) ASIL Proceedings 262, and Leslie C. Green, ‘Canadian Law, War Crimes and Crimes Against Humanity’
(1988) 59 BYBIL 217.

17 High Court of Australia 14.8.1991.
18 US v. Calley conviction of 29.3.1971 (sentence 31.3.1971), and US Military Court of Appeals decision 21.12.1973.

However, Lieutenant Calley’s commander, Captain Medina, was acquitted by court-martial on 22.9.1971.
19 See William Schabas, ‘National Courts Finally Begin to Prosecute Genocide, the Crime of Crimes’ (2003) 1 JICJ 39.
20 UN Doc. A/34/491 (20.9.1979), available at www.icrc.org/iht-nat.
21 See Cherif Bassiouni, Crimes Against Humanity in International Law (2nd edn, The Hague, 1999) 549–51.
22 See, e.g. William Schabas, ‘Genocide Trials and Gacaca Courts’ (2005) 3 JICJ 879.
23 See McCormack, ‘Their Atrocities’, 127–34. 24 See ch. 7.
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of the ICTY, cases where the ICTY has issued an indictment can now also be referred

to national jurisdictions.25

In addition, prosecutions of crimes committed in Rwanda and the former

Yugoslavia have taken place in third States, such as Austria, Belgium, Denmark,
Germany, Sweden and Switzerland. For example, the Tadić case originated as a
domestic case in Germany but was taken over by the ICTY,26 while the Butare Four

case in Belgium proceeded after the ICTR had declined to exercise jurisdiction.27

The trend has extended beyond these two conflicts. A number of cases, often based

on private complaints, have commenced in domestic courts, particularly in Europe,28

regarding different conflicts all around the world. In some countries, however, for

example the United States and Canada, denaturalization and deportation under the
citizenship and immigration legislation have been preferred to criminal prosecution.29

Specialized domestic courts for international crimes, sometimes referred to as ‘inter-
nationalized courts’, have been established in some countries with international
assistance.30

National prosecutions of international crimes have been highly selective and,
generally, States have been unwilling to prosecute their own nationals.31 There are

examples to the contrary, however, and the numerous post-Second World War
prosecutions of nationals in West and East Germany, and the more recent prosecu-

tions in the former Yugoslavia32 and Rwanda, are notable exceptions. A high degree
of selectiveness within one and the same conflict may project the message that all other

activities were legal, or the non-prosecuted parties acted in an irreproachable way.33

The political willingness to pursue national prosecutions is decisive.34 A case regard-

ing crimes committed in the prosecuting State may well end up putting the State
itself on trial. The Barbie trial, for example, led to embarrassing questions about the
State’s collaboration with the Nazis and the commission of international crimes in the

more recent conflict in Algeria.35 There are also other political considerations which
either prevent national prosecutions altogether or make them highly selective.36

Serious questions of legality present themselves (selectivity, vagueness of the law,

25 Ibid. See also section 9.3.2.
26 See, e.g. Jan MacLean, ‘The Enforcement of Sentence in the Tadić Case’ in: Fischer et al, International and National

Prosecution, 727–31.
27 See, e.g. Luc Reydams, ‘Belgium’s First Application of Universal Jurisdiction: The Butare Four Case’ (2003) 1 JICJ 428,

and Damien Vandermeersch, ‘Prosecuting International Crimes in Belgium’ (2005) 3 JICJ 400.
28 For a survey, see e.g. Human Rights Watch,Universal Jurisdiction in Europe: The State of the Art (June 2006), available

at www.hrw.org.
29 See, e.g. Irwin Cotler, ‘R v. Finta’ (1996) 90 AJIL 460, and Matthew Lippman, ‘The Pursuit of Nazi War Criminals in

the United States and Other Anglo-American Legal Systems’ (1998) 29 California Western International Law Journal 1.
30 See ch. 9. 31 See McCormack, ‘Their Atrocities’, 107–42.
32 E.g. in Croatia, see Ivo Josipović, ‘Responsibility for War Crimes before National Courts in Croatia’ (2006) 88:861

International Review of the Red Cross 145.
33 Gerry Simpson, ‘War Crimes: A Critical Introduction’, in McCormack and Simpson, Law of War Crimes, 21–6.
34 Marschik, ‘The Politics of Prosecution’, 100.
35 See Guyora Binder, ‘Representing Nazism: Advocacy and Identity in the Trial of Klaus Barbie’ (1989) 98 Yale Law

Journal 1321.
36 See e.g. examples regarding Italy after the Second World War, and Pakistan and Bangladesh after the 1971 Cessation

War; Bassiouni, Crimes Against Humanity, 548–51.

National Prosecutions of International Crimes 57

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006.005
https://www.cambridge.org/core


retroactivity, and very long time-periods between crime and prosecution).37 The

rather ambivalent feelings that exist also have an impact on legal mechanisms and
principles relating to the obligations of States to prosecute or extradite the perpetra-

tors of international crimes.
Another problem is that national courts often expose uneasiness and insecurity

when dealing with international crimes. For example, national courts frequently refer

to ‘customary international law’, but without an accompanying attempt to demon-
strate the existence of such norms. Also the legal reasoning in some of the judgments

has been criticized as ‘lightweight and generally superficial’, at least when compared
with the ICTY and ICTR judgments.38

4.3 State obligations to prosecute or extradite

4.3.1 Treaty obligations

A number of international treaties, which address international (or transnational)

crimes, oblige the State Parties to investigate and prosecute the offence in question, or
to extradite suspects to another State Party willing to do so: the so-called aut dedere,

aut judicare (‘to extradite or prosecute’) principle.39 Examples can be found in the
four Geneva Conventions and Additional Protocol I,40 covering war crimes that

constitute ‘grave breaches’ under these instruments. The provisions are phrased in
the imperative:

Each High Contracting Party shall be under the obligation to search for persons alleged to have

committed, or to have ordered to be committed, such grave breaches and shall bring such

persons, regardless of their nationality, before its own courts [or hand them over to another

High Contracting Party].

For other serious violations of the Geneva Conventions, which are not ‘grave
breaches’, the principle does not apply under the treaty scheme, but States still have

a right, although not a duty, to prosecute such violations.41

The principle also exists, inter alia, in the 1984 Torture Convention, and many

terrorism-related treaties.42 Such treaty clauses are often considered as allowing
States to exercise ‘universal jurisdiction’,43 and normally phrased in mandatory

terms.44 Newer provisions require States to ‘submit’ cases of alleged violations to the

37 See, e.g. Gerry Simpson, ‘War Crimes: A Critical Introduction’ inMcCormack and Simpson, Law ofWar Crimes, 1–30.
38 Schabas, ‘National Courts’, 63.
39 This maxim was originally devised by Hugo Grotius (De Jure Belli ac Pacis, 1624) as ‘aut dedere. . . aut punire’ (‘to

extradite or punish’). For an extensive study, see Cherif Bassiouni and EdwardWise,Aut Dedere, Aut Judicare: A duty to
extradite or prosecute in international law (Dordrecht, 1995).

40 Arts. 49–50 of GC I, Arts. 50–1 of GC II, Arts. 129–30 of GC III, Arts. 146–7 of GC IV, Arts. 11, 85–6, and 88 of AP I.
41 See Theodor Meron, ‘Is International Law Moving towards Criminalization?’ (1998) 9 EJIL 18 at 23.
42 See ch. 14. 43 See section 3.5.
44 Exceptions to this, however, are Art. 5 of the 1973 Apartheid Convention, and Art. 105 of the 1982 Law of the Sea

Convention (piracy on the high seas), where the exercise of jurisdiction is instead phrased in permissive terms (‘may’).
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‘competent authorities for the purpose of prosecution’, which is a wording that takes

into account modern fair trial rights, such as the presumption of innocence, but which
should not be understood to lessen the duty to prosecute if the evidence is there;45 one

should also note that many civil law jurisdictions provide for compulsory prosecutions
when an evidentiary threshold is met. However, the obligations are only applicable
between the parties to the particular treaty.

The 1948 Genocide Convention, on the contrary, includes an undertaking by the
States Parties to prevent and punish genocide, but the jurisdictional scope is restricted

to the courts of ‘the State in the territory of which the act was committed’,46 and there
is no explicit aut dedere, aut judicare provision.47 Nonetheless, some argue that the

Convention may be read to include an obligation to prosecute or extradite.48 Support
for broader duties than those explicitly set out in the Convention has also been sought

in ICJ jurisprudence, but such conclusions have been questioned.49

Domestic prosecution of crimes against humanity is not treaty-regulated except for
torture (as a separate crime) and apartheid.

It is sometimes asserted that the general duty to ‘protect and ensure’ rights set forth
in (general) human rights conventions implies an obligation to prosecute serious

violations of such rights, or that a duty follows from the right to an ‘effective remedy’
before a competent body.50 But as already described in section 2.3.3, national and

international practice does not unequivocally support a duty to prosecute (that is, to
institute criminal proceedings) in all circumstances.

4.3.2 Customary obligations and ius cogens arguments

Beyond treaty obligations, genocide, crimes against humanity and, at least in part, war

crimes are also criminalized in customary international law.51 As mentioned above,
some national prosecutions have taken place, but these are rare and actual State
practice does not support the position that States have a general duty to prosecute

international crimes. In legal commentary, it has been suggested that a duty to
prosecute or extradite nevertheless exists in customary international law; if correct,

45 Michael Scharf, ‘The Letter of the Law: The Scope of the International Legal Obligation to Prosecute Human Rights
Crimes’ (1996) 59 Law and Contemporary Problems 41 at 46–7.

46 Art. 6 of the Genocide Convention; see also Arts. 1, 4 and 5.
47 The States Parties do agree, however, to grant extradition and not consider genocide a ‘political crime’, ibid., Art. 7 (see

section 5.4.3).
48 See, e.g. Eric David, Principes de droit des conflits armés (2nd edn, Brussels, 1999) 667–8 (a modern interpretation of the

Convention in light of Art. 1), and Lee A. Steven, ‘Genocide and the Duty to Extradite or Prosecute: Why the United
States is in Breach of its International Obligations’ (1999) 39 Virginia Journal of International Law 425 at 460–1
(interpretation of Arts. 1 and 4–7).

49 Antonio Cassese, International Criminal Law (Oxford, 2003) 302–3, referring to theGenocide case ICJ opinion 28.5.1951
para. 23, and the Bosnian Genocide case ICJ judgment 11.7.1996 para. 31; cf. William Schabas,Genocide in International
Law (Cambridge, 2000) 404–6, and Robert Cryer, Prosecuting International Crimes: Selectivity and the International
Criminal Law Regime (Cambridge, 2005) 102–3.

50 See, e.g. Diane Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime’
(1991) 100 The Yale Law Journal 2537 at 2568–82, and Naomi Roht-Arriaza, ‘State Responsibility to Investigate and
Prosecute Grave Human Rights Violations in International Law’ (1990) 78 California Law Review 449.

51 See further, chs. 10–12.
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the duty would bind States regardless of whether they are parties to the relevant treaty.

The claim is sometimes made by reference to a particular crime, but sometimes by
reference to all international crimes.

There are expressions in support of a customary duty. The 1996 ILC Draft Code of
Crime Against the Peace and Security of Mankind, for example, advocated a duty to
prosecute or extradite individuals accused of genocide, crimes against humanity and

war crimes, as defined in the Code, and to prohibit such crimes regardless of where
or by whom the crime was committed.52 The ICTY Appeals Chamber in Blaškić has

stated that there is a customary obligation to prosecute or extradite those who have
allegedly committed grave breaches of international humanitarian law, but without

developing the argument further.53 The Preamble of the ICC Statute ‘recall[s] the duty
of every State to exercise its criminal jurisdiction over those responsible for inter-

national crimes’, although without clarifying the jurisdictional scope of this ‘duty’ or
being reinforced by any operative provision in the Statute.

In making the case for a customary duty, reference has been made to certain

General Assembly resolutions as an expression of opinio juris.54 But close scrutiny of
the wording and voting record gives rise to doubts, and the majority of State practice,

particularly on amnesties, speaks against an existing customary duty to prosecute
international crimes.55 A strong case can be made, however, that such a duty is

emerging concerning prosecutions based on territoriality, and perhaps nationality,
jurisdiction.56

Another line of argument is that a duty to prosecute follows from the nature of
international crimes: the core crimes of international criminal law rest on norms of ius

cogens (peremptory norms)57 and as such give rise to obligations erga omnes (towards
the entire international community).58 Advocating this position, Bassiouni has argued
that the erga omnes obligation is not to grant impunity to violators of such crimes and

thus to prosecute or extradite, and this argument wins support in ICJ case law so far
as genocide is concerned.59 A linked hypothesis is the existence of an international

community (a civitas maxima) with a common interest in repressing international
crimes which, combined with the right of every State to prosecute international crimes,

has led to a duty to prosecute or extradite. Hence, shared moral values have turned
into a legal obligation. Taken together, the proponents assert that a customary duty

exists in spite of the fact that there is no consistent State practice or opinio juris in

52 Arts. 8–9. See also the 1996 ILC Report, at 42–50.
53 Blaškić ICTYA. Ch. 29.10.1997 para. 29. Cf. Furundžija ICTY T. Ch. II 10.12.1998 paras. 153–7, where the implication

of torture being a jus cogens crime was discussed, but not with respect to a duty to prosecute or extradite.
54 GA Res. 2840(XXVI) of 18.12.1971 and 3074(XXVIII) of 3.12.1973; see Jordan Paust, International Law as Law of the

United States (Durham NC, 1996) 405.
55 See, e.g. Cryer, Prosecuting International Crimes, 105–10.
56 See, e.g. Darryl Robinson, ‘Serving the Interests of Justice: Amnesties, Truth Commissions and the International

Criminal Court’ (2003) 14 EJIL 481.
57 See Art. 53 of the Vienna Convention on the Law of Treaties.
58 See Barcelona Traction ICJ 5.2.1970 at 32.
59 Cherif Bassiouni, ‘International Crimes: Jus Cogens and Obligatio Erga Omnes’ (1996) 59 Law and Contemporary

Problems 63. See also the ICJ in the Genocide case 28.5.1951 para. 23 and the Bosnian Genocide case 11.7.1996 para. 31.
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support of this view. Unsurprisingly, others reject or question this conclusion and

many of the underlying assertions.60

The conclusion that there is a duty to prosecute or extradite does not automatically

resolve the scope of criminal jurisdiction to be exercised by States, in particular
third States. But as we have seen in Chapter 3, it is widely held that these crimes are
subject to permissive ‘universal jurisdiction’ by States. An argument of mandatory

‘universal jurisdiction’ (due to the ius cogens status of the crimes or otherwise) would in
fact result in most States being in constant breach of the obligation, which brings into

question whether State practice does indeed indicate the existence of such a custom.

4.4 Domestic criminal law and criminal jurisdiction

4.4.1 Domestic legislation

Of course, national prosecutions presuppose that there is applicable criminal law
and criminal jurisdiction.61 The Genocide and Geneva Conventions explicitly require

that the States Parties enact necessary legislation.62 Some States adopt implementing
legislation, while others rely upon direct application of international law in the

domestic system; hence, not all States will need domestic legislation to meet their
treaty obligations. A number of States have enacted special penal law on war crimes

and genocide, either in a civil or a military penal system or both. Prior to the ICC
Statute, there was no general convention on crimes against humanity, and thus these

crimes were only rarely provided for as distinct crimes in domestic law. Aggression is
criminalized in a minority of States.63

Most of the underlying offences that can constitute genocide or crimes against
humanity have long been criminalized and prosecuted under domestic law, but as
ordinary crimes and not in the qualified form of genocide or crimes against humanity.

This posed an obstacle to prosecutions in France until the Court of Cassation in
Barbie established that crimes against humanity, as embodied in the Nuremberg

Charter, were directly applicable in France.64 The ruling paved the way for further
prosecutions of Second World War crimes and for subsequent French legislation on

genocide and other ‘crimes contre l’humanité’.
Reliance upon ‘ordinary crimes’ may fall short of criminalization in international

law, and thus the State may violate its duty to enact with the manifestation of
seriousness that is embedded in the international crimes.65 In Australia, the approach
to rely on ordinary crimes in meeting the obligations under the Genocide Convention

60 See Cryer, Prosecuting International Crimes, 110–17. For arguments for and against, see Bassiouni and Wise, Aut
Dedere, Aut Judicare.

61 On jurisdiction, see ch. 3.
62 Art. V of the Genocide Convention, Art. 49 of GC I, Art. 50 of GC II, Art. 129 of GC III, and Art. 146 of GC IV.
63 See ch. 13.
64 Court of Cassation 26.1.1984, rejecting an earlier ruling by the same court in Touvier 30.6.1976 where crimes against

humanity were considered ‘ordinary crimes’; see Sadat Wexler, ‘The French Experience’, 293–4.
65 This approach will also hinder referral of cases from the Tribunals; Bagaragaza ICTR A.Ch. 30.8.2006.
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led a domestic court to the conclusion that genocide was not recognized and could not

be prosecuted.66

In some cases, the special legislation that is introduced is unsatisfactory. And

even if the definitions correspond to those of international law, other aspects such
as the modes of liability set forth in the Genocide Convention are sometimes
overlooked or inadequately addressed by the application of ordinary domestic

criminal law principles.67 Customary international law is rarely reflected.68 This
will hinder prosecution of crimes that are based on international custom only.69

Some States (e.g. Germany) do not accept non-written criminal law, due to a
strict interpretation of the legality principle. Other States do accept such law

(e.g. common law jurisdictions like the United Kingdom), and also direct appli-
cation of customary international law by national courts, but not that customary

international law is capable of creating offences in domestic law;70 the power to
create new crimes should be reserved for the democratic process and elected
assemblies.71

Moreover, national legislation has sometimes been carefully designed or interpreted
to have a selective application. Perhaps the most criticized feature of the Barbie case

was the imposition by the Court of Cassation of the (additional) requirement that
crimes against humanity be committed ‘in the name of a State practising a hegemonic

political ideology’.72 This requirement, which also affected subsequent French trials,
excluded application to crimes during France’s own de-colonialization conflicts in

Indochina and Algeria. Likewise, earlier Australian law on war crimes, as interpreted
in the Polyukhovic case, excluded brutalities in East Timor. In Israel, the Nazis and

Nazi Collaborators (Punishment) Act of 1950, providing for crimes against humanity,
war crimes and ‘crimes against the Jewish people’, is solely retroactive.73 Yet another
example is the 1991 War Crimes Act in the United Kingdom which was restricted to

violations of the laws of war when committed on German or German-occupied
territory between 1939 and 1945; an Act that the House of Lords rejected twice with

reference to retroactivity and selectivity.74

66 Nulyarimma v. Thompson [1999] FCA 1192.
67 See Art. III of the Genocide Convention; see also Schabas, Genocide at 350–2.
68 See, however, the Canadian Crimes Against Humanity andWar Crimes Act 2000, s. 4(4), which allows for custom, and

the German Code of Crimes against International Law 2002 which incorporates rules of customary international law
into the definitions of certain crimes.

69 See Helmut Kreicker, ‘National Prosecution of Genocide from a Comparative Perspective’ (2005) 5 ICLR 313 at
319–20. Note, however, that French courts in Barbie and other cases accepted criminal responsibility grounded on
customary international law.

70 See, e.g. R v. Bow Street Metropolitan Stipendiary Magistrate ex parte Pinochet Ugarte (No. 3) [2000] 1 AC 147, and
Nulyarimma v. Thompson [1999] FCA 1192.

71 Concerning English law, see e.g. the House of Lords in R v. Jones and Others [2006] UKHL 16.
72 French Court of Cassation 20.12.1985.
73 See further Wenig, ‘Enforcing the Lessons of History’, 102–22.
74 See, e.g. A. T. Richardson, ‘War Crimes Act 1991’ (1992) 55Modern LawReview 73 at 77, andMarschik, ‘The Politics of

Prosecution’, 87–9.
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4.4.2 The ICC as a catalyst for domestic legislation

The fundamental principle that the ICC is to assume jurisdiction only when States
fail to do so, the complementarity principle,75 provides a strong incentive for States

to enact the crimes laid down in the ICC Statute and, to a greater or lesser extent,
assume jurisdiction over crimes committed abroad.76 Although not a legal obligation
under the Statute, States will want to meet the ‘complementarity test’.77 It is also an

opportunity to express a commitment to combating impunity for the most abhorrent
international crimes. This has already led to new penal legislation being passed in a

number of States, sometimes in spite of having been parties to the relevant conven-
tions for a long time, and it is under way in others.78

The introduction of such laws is a complex task, however, and requires careful
political and legal considerations. When it is politically important to ensure a cri-

minalization that coincides with that of the ICC, and thus to prevent the ICC from
intervening in future cases, the safest option is to adopt the offences as defined in the
ICC Statute. This is the approach taken by, inter alia, Australia, Canada, New

Zealand, South Africa and the United Kingdom.79 Another approach is to transform
the offences into the normal legal terminology of the national system, as has been

done, for example, in Germany.80 In this process, however, States must also take into
account their other international obligations concerning international crimes.

Accordingly, the German approach has been to focus on customary international
law offences.81 Yet another approach is to ensure that ‘ordinary’ domestic offences

cover all conduct that also falls within the crimes of the Statute. Neither the ‘com-
plementarity test’ nor the related ne bis in idem provisions (see section 4.7) require that

the State and the ICC make the same legal characterization of the underlying conduct
(i.e. that national law also includes genocide, crimes against humanity and war crimes
as specific offences).

In this process, the scope of national criminal jurisdiction as well as the applicable
principles of criminal law and penalties must also be considered. States are free to

choose other solutions than those provided for the ICC, but again the choice may

75 See section 8.5.
76 See, e.g. Katherine Doherty and Timothy McCormack, ‘Complementarity as a Catalyst for Comprehensive Domestic

Penal Legislation’ (1999) 5 UC Davis Journal of International Law and Policy 147; Mark Ellis, ‘The International
Criminal Court and Its Implications for Domestic Law and National Capacity Building’ (2002) 15 Florida Journal of
International Law 215; Bruce Broomhall, International Justice and the International Criminal Court (Oxford, 2003)
86–93; Darryl Robinson, ‘The Rome Statute and Its Impact on National Law’ in Cassese, Commentary 1849–69.

77 But see section 8.5 for cases of uncontested admissibility.
78 For a collection of such legislation, see www.nottingham.ac.uk/law/hrlc/international-criminal-justice-unit/

implementation-database.php.
79 See D. Turns, ‘Aspects of National Implementation of the Rome Statute: The United Kingdom and Selected Other

States’ in D. McGoldrick et al. (eds), The Permanent International Criminal Court: Legal and Policy Issues (Oxford,
2003) 337–87.

80 See, e.g. Helmut Satzger, ‘German Criminal Law and the Rome Statute: ACritical Analysis of theNewGerman Code of
Crimes against International Law’ (2002) 2 International Criminal Law Review 261.

81 However, this approach entails risks of going further than other States would accept, or not going far enough to meet
the ‘complementarity test’; see Darryl Robinson, ‘The Rome Statute and Its Impact on National Law’ in Cassese,
Commentary at 1861–2.
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affect the capacity to meet the ‘complementarity test’; other international obligations

must also be adhered to.

4.4.3 Impact of domestic and international case law

National courts consider foreign case law to a greater or lesser extent. While it is
natural in common law jurisdictions to pay attention to decisions from other (com-
mon law) jurisdictions, civil law jurisdictions often have a more reluctant approach to

jurisprudence as a source of law. But the persuasive effect of court decisions, particularly
those of higher courts, is similar. Domestic jurisprudence may also have an impact

as a source of law for international criminal courts, as the practice of the ICTY and
ICTR shows.82 Such decisions may serve as tools for the interpretation of treaties,

identification and interpretation of rules of customary international law or general
principles of law, and perhaps even as independent authorities.

Decisions of international courts are a recognized, but formally a subsidiary, means
for determining international law. In practice, these decisions have made very impor-

tant contributions to the development of international criminal law, from the
Nuremberg and Tokyo IMTs to the ICC. Not the least the ICTY and ICTR have
made a lasting impact by operating for many years and providing important clarifica-

tions of various issues. To what extent international jurisprudence is considered by
national courts depends upon how international law is generally integrated into and

applied within the domestic legal order. Some domestic legislation, for example in the
United Kingdom, explicitly requires that national courts take into account decisions

and judgments of the ICC and any other relevant international jurisprudence.83 In
other States which have incorporated international crimes into domestic law, national

courts will normally be under an obligation to interpret the domestic provisions in
accordance with the interpretation of equivalent international provisions, including
that made by international criminal tribunals.84

4.5 Statutory limitations

Most domestic systems know statutory limitations, or prescription. But while most

civil law jurisdictions provide for a general application, most common law jurisdic-
tions exclude murder and other very serious crimes. Neither the post-Second World

War trials, nor the Geneva Conventions or Genocide Conventions, address the
issue, but subsequently there has been much debate regarding the application of

statutory limitations with respect to genocide, crimes against humanity and war crimes.

82 See André Nollkaemper, ‘Decisions of National Courts as Sources of International Law: An Analysis of the Practice of
the ICTY’ in William Schabas and Gideon Boas (eds.), International Criminal Law Developments in the Case Law of the
ICTY (Leiden, 2003) 277–96.

83 International Criminal Court Act 2001, s. 66(4) (UK).
84 See, e.g. the Jorgic case German Federal Constitutional Court 12.12.2000.
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Statutory limitations aim to prevent unjust delays between the commission of the

offence and prosecution (or punishment), but could, if applicable, lead to impunity for
the most heinous international crimes. In order to close this possible ‘technical’ escape

from liability, treaties on the non-applicability of statutory limitations to genocide,
crimes against humanity and war crimes were adopted under the auspices of the UN
and the Council of Europe.85 Some States have also passed laws which make statutory

limitations inapplicable to such crimes, but these laws vary in scope. There is also some
municipal and international case law to the effect that statutory limitations shall not

apply to international crimes, for example the ICTY ruling regarding torture (as a ius
cogens crime) in Furundžija.86 The ICC Statute explicitly provides that statutory

limitations do not apply.87

But statutes of limitations have been obstacles in national prosecutions.88 In the

Barbie case,89 for example, the French law on non-application of such limitations was
strictly interpreted to apply only to crimes against humanity, thus barring prosecution
for war crimes. Similarly, prescription concerning war crimes also led to the acquittal

by Italian courts in the Hass and Priebke case, where the accused had admitted to a
massacre of many hundred civilians during the Second World War. But war crimes

carrying life imprisonment under Italian law were considered exempt from statutory
limitations. In 1976, Swiss authorities had to refuse extradition to the Netherlands of

SecondWorldWar criminal Pieter Menten due to statutory limitations (and were also
prevented from prosecuting the case),90 as did the lower Argentine courts when

considering the extradition of Priebke to Italy.
It has been claimed that the non-applicability of statutory limitations to war crimes

has developed into a norm of customary international law.91 Others restrict the claim
of a customary rule to genocide, crimes against humanity and torture.92 While there is
clearly a move towards an acceptance that statutory limitations shall not apply, the

fact remains that many States still apply such limitations to international crimes and
that the two Conventions have a modest number of States Parties.93 For example,

both German and Dutch law retain statutory limitations for the least serious war

85 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity of
26.11.1968; European Convention on the Non-Applicability of Statutory Limitations to Crimes Against Humanity
and War Crimes of 25.1.1974.

86 Furundžija ICTY T. Ch. II 10.12.1998 para. 157. See also the Barrios Altos Case IACtHR 14.3.2001 para. 41. A recent
domestic decision is the Sandoval case, Supreme Court of Chile 17.11.2004 (on enforced disappearances).

87 Art. 29 of the ICC Statute.
88 See further C. Van denWyngaert, ‘War Crimes, Genocide and Crimes Against Humanity – Are States Taking National

Prosecutions Seriously?’ in Cherif Bassiouni (ed.), International Criminal Law (2nd edn, New York, 1999), vol. III,
233–235.

89 French Court of Cassation 26.1.1984.
90 See Andreas Ziegler, ‘Domestic Prosecution and International Cooperation with Regard to Violations of International

Humanitarian Law: The Case of Switzerland’ (1997) 7 Schweizerische Zeitschrift für internationales und europäisches
Recht 561 at 570–1.

91 Henckaerts and Doswald-Beck, ICRC Customary Law, 614–18.
92 See, e.g. A. Cassese, International Criminal Law (Oxford, 2003) 319.
93 In September 2006, the UN Convention had forty-nine States Parties (and nine signatories) and the European

Convention three parties (and two signatories).
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crimes, even against the general non-applicability of the ICC Statute.94 The assertion

of a customary norm may thus be premature.95 It is worth mentioning too that
domestic legislation does not affect liability under international law, and there is no

positive rule providing for prescription of liability for international crimes.

4.6 Principle of non-retroactivity

Related to statutory limitations is the principle of non-retroactivity of criminal law,

which in turn forms part of the legality principle.96 The question of compatibility with
the non-retroactivity principle arises when a limitation period is extended or set

aside retroactively (or when extraterritorial jurisdiction is introduced retrospectively).
But national courts have accepted retroactive criminality with respect to Second

World War crimes, in so far as the crimes were considered covered by conventional
or customary international law at the time the offence was committed. Both the

Supreme Court of Canada in Finta and the High Court of Australia in Polyukhovic
accepted this regarding crimes committed abroad; the French Court of Cassation in

Barbie resolved the issue by considering crimes against humanity as directly applicable
international crimes. States will consider statutory limitations as either substantive or
procedural rules, and the principle of legality is only applicable to the latter, but there

must in any case be grounds for concluding that the crime existed at the time of its
commission.97

Some ICC-related legislation addresses the question of retroactivity. According
to the Canadian Crimes Against Humanity and War Crimes Act 2000, for example,

crimes committed outside Canada may be prosecuted retrospectively, but prosecution
of crimes committed before the adoption of the ICC Statute (on 17 July 1998) is

allowed only in so far as the crimes correspond to the state of customary law at the
time of their commission.98 The Act also clarifies that the crimes defined in the ICC
Statute are deemed to reflect customary law at the latest when the Statute was

adopted, possibly earlier, and that crimes against humanity were criminal according
to customary international law or general principles of law recognized by civilized

nations prior to the Nuremberg IMT Charter or the Tokyo IMT Charter.99 The New
Zealand International Crimes and International Criminal Courts Act 2000 establishes

start dates for jurisdiction over genocide and crimes against humanity,100 which reflect
the date when New Zealand ratified the Genocide Convention (for genocide) and the

date when the jurisdiction of the ICTY commenced (for crimes against humanity).

94 See Harry Verweij and Martijn Groenleer, ‘The Netherlands’ Legislative Measures to Implement the ICC Statute’ in
R. S. Lee,States’ Responses to Issues Arising from the ICCStatute: Constitutional, Sovereignty, Judicial Cooperation and
Criminal Law (New York, 2005), 97, and Satzger, ‘German Criminal Law and the Rome Statute’, 272–3.

95 See also Gaeta ‘War Crimes Trials’ in Fischer et al, International and National Prosecution, 766.
96 See section 1.5.1. 97 See Van den Wyngaert, National Prosecutions, 235–7.
98 Crimes Against Humanity and War Crimes Act 2000, s. 6.
99 Ibid. The charters were adopted on 8.8.1945 and 19.1.1946 respectively.
100 International Crimes and International Criminal Courts Act 2000, s. 8(4).
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4.7 Ne bis in idem or double jeopardy

4.7.1 Application between States

The principle that no one shall be tried or punished more than once for the same
offence, expressed as ne bis in idem or double jeopardy, is reflected in the major human

rights treaties,101 and is an expression of the broader principle of finality and the
binding effect of judgments (the doctrine of res judicata). Reasons of fairness to

defendants and the interest of thorough investigations and preparations of cases by
the prosecutorial authorities motivate the principle. The principle also applies in the

context of international cooperation in criminal matters.102

But these provisions relate only to proceedings in one and the same State.103 Hence,

it is lawful for a State to prosecute a person for an offence for which he or she has been
prosecuted, and even punished, elsewhere. Part of this is an outcropping of the
principle of sovereign equality. One State’s courts cannot bind another. Different

States view the effects of a foreign criminal judgment differently. In many common
law jurisdictions, for example, the plea of autrefois acquit, autrefois convict is not

restricted to a previous acquittal or conviction in the same domestic jurisdiction.104 In
other States, the practice ranges from almost complete recognition of foreign judg-

ments to no recognition at all, while most States recognize such judgments to a limited
extent. When retrials are allowed, municipal law sometimes demands that a penalty

imposed and served abroad is taken into account in sentencing.
Basic differences in the common law and civil law traditions, on issues such as the

finality of a judgment, appeals against acquittals, and determination of the same act

(idem), influence the application of the principle.105 While some States apply a narrow
interpretation of idem, covering only the conduct in law (‘the offence’), other States

give it a broader meaning whereby the conduct both in law and in fact is covered.
Exceptions may apply, however, and difficult questions arise with respect to conduct

that constitutes multiple offences, or continuing offences. When interpreting the
principle, the European Court of Human Rights has arrived at different conclu-

sions,106 and the European Court of Justice has accepted that the principle is applied
differently by different EU member States.107 There is also no general consensus as to

101 E.g. Art. 14(7) of the ICCPR, and Art. 4 of Protocol 7 to the ECHR. 102 See section 5.3.3.
103 See, e.g. Christine van denWyngaert and Guy Stessens, ‘The International non bis in idem Principle: Resolving Some of

the Unanswered Questions’ (1999) 48 ICLQ 779. However, some argue that this is a serious lacuna in the protection of
individual human rights, e.g. Alexander Poels, ‘A Need for Transnational Non Bis In Idem Protection in International
Human Rights Law’ (2005) 23 Netherlands Quarterly of Human Rights 329.

104 See, e.g. Treacy v. DPP [1971] AC 537.
105 C. Van denWyngaert and T. Ongena,Ne bis in idem Principle, Including the Issue of Amnesty’ in Cassese, Commentary,

710–15.
106 On Art. 4 of Protocol 7 to the ECHR: see, e.g. Gradinger v. Austria ECtHR 23.10.1995 and Fischer v. Austria ECtHR

29.8.2001 (broad interpretations of idem), Oliveira v. Switzerland ECtHR 30.7.1998 (more narrow interpretation).
107 OnArt. 54 of the 1990 Convention Implementing the Schengen Agreement: see, e.g.Gözütok and Brügge ECJ 11.2.2003

paras. 31–3, Miraglia ECJ 10.3.2005, and Van Esbroeck ECJ 9.3.2006 paras. 25–42 (also applying a broad interpreta-
tion of idem).
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what decisions, apart from convictions and acquittals, may bar new proceedings.

Candidates are other decisions which prevent further proceedings, based on abuse of
process, ‘extinction’ of the right to prosecute, certain out-of-court settlements, and

more controversial plea-bargaining agreements and decisions not to prosecute.108

Thus, although the principle applies internally in almost all domestic systems, its
cross-border application remains controversial and is not recognized as a customary

rule or a general principle of law.109 It is sometimes argued, however, that a customary
rule concerning cross-border application of the principle is evolving, at least with

regard to international crimes,110 as a corollary to the right to exercise ‘universal
jurisdiction’. But instead of (even more) complex ne bis in idem provisions, which

provide a ‘first come first served’ solution, attempts are being made within the EU to
find a mechanism that identifies and prioritizes the most appropriate jurisdiction.111

In support of the evolving norm there are the provisions of the ICTY, ICTR and ICC
Statutes, which all establish that the principle shall apply both ways in the relationship
between the international court and national courts (see section 4.7.2).

4.7.2 Application vis-à-vis international criminal jurisdictions

The establishment of international criminal jurisdictions adds another dimension to

the ne bis in idem principle. What should the relationship be between the international
and national verdicts? The answer depends upon the general relationship between the

jurisdictions. In line with their primary jurisdiction vis-à-vis States,112 the ICTY and
ICTR Statutes provide that no one may be tried for the same conduct after he or she

has been prosecuted at the Tribunal, but the Tribunals are not hindered by domestic
proceedings in certain circumstances;113 the set criteria relate both to the quality of the

national proceedings and to the interest of enjoining the seriousness of international
crimes. Only finalized national proceedings can bar prosecution before the Tribunal.114

The ‘deduction of sentence’ principle applies in the event that the Tribunal retries the

person.
The jurisdiction of the ICC, on the other hand, is complementary to that of States,

which calls for a different ne bis in idem regime.115 Apart from barring subsequent ICC
proceedings regarding the same (factual) conduct,116 convictions and acquittals by the

108 In this sense, the ECJ has adopted a quite far-reaching approach, see cases referred to in n. 107.
109 See, e.g. Gerard Convay, ‘Ne Bis in Idem in International Law’ (2003) 3 ICLR 217.
110 See, e.g. Cassese, International Criminal Law, 320–1.
111 EC Commission, Green Paper on Conflicts of Jurisdiction and the Principle of ne bis in idem in Criminal Proceedings

23.12.2005 (COM(2005)696 final). See also Anke Biehler, Roland Kniebühler, Juliette Lelieur-Fischer and Sibyl Stein
(eds.), Freiburg Proposal on Concurrent Jurisdiction and the Prohibition of Multiple Prosecutions in the European Union
(Saarbrücken, 2003).

112 See ch. 7.
113 Art. 10 of the ICTY Statute and Art. 9 of the ICTR Statute. The same applies between the SCSL and Sierra Leone, see

Arts. 8–9 of the SCSL Statute.
114 Tadić ICTY T. Ch. II 14.11.1995; Musema ICTR T. Ch. I 12.3.1996 para. 12. 115 Art. 20 of the ICC Statute.
116 This provision is subject to exceptions as provided in the ICC Statute, for example revision of conviction or sentence

(Art. 84) and, according to some, appeals against an acquittal (Art. 81).
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ICC preclude the person being tried by a national (or another international) court

‘for a crime referred to in Article 5’ that was subject to the conviction or acquittal.
Interestingly, it seems that owing to the latter provision, although national courts

cannot prosecute a person for an international crime after he or she has been prose-
cuted for it at the ICC, they could prosecute him or her, on the basis of the same
conduct, for a domestic crime.117 It may be understandable that States would want to

preserve the right to try a person for murder after an unsuccessful war crimes charge at
the ICC, for example when no armed conflict could be established, but as worded the

provisions would also allow a subsequent national murder trial in spite of a war crimes
conviction on the same facts by the ICC.

The ICC Statute also provides that national decisions concerning ‘conduct also
proscribed under Article 6, 7 or 8’ (of the Statute) hinder prospective ICC prosecu-

tions, but with certain exceptions. Again ‘sham trials’ do not bar subsequent inter-
national proceedings. But there is no exception for cases where the national court has
dealt with the matter as an ‘ordinary crime’; it is the underlying facts, not the legal

characterization, that are decisive.Moreover, the ICC is required to assess whether the
national proceedings were conducted independently and impartially ‘in accordance

with the norms of due process recognized by international law’. The ICC Statute does
not require the Court to apply the ‘deduction of sentence’ principle, but provides

instead for discretional deduction of time spent in detention ‘in connection with con-
duct underlying the crime’.118

4.8 Practical obstacles to national prosecutions

Where national prosecution is of crimes committed abroad, there are special demands

relating to security, logistics and international cooperation. Some countries have
established specialized police and prosecution units to deal with crimes of this kind,
for example Canada, Denmark, the Netherlands, Norway and the United Kingdom.

Where international cooperation is required it may have attendant problems. In
many cases, proceedings have been extended due to problems concerning apprehen-

sion of the accused.119 Eichmann was abducted in another State, Barbie was ‘expelled’
(but not ‘extradited’) from Bolivia, Touvier was for long in hiding in France, and

many others have escaped justice because of extradition requirements. Documentary
and physical evidence are normally difficult to secure and witness evidence is therefore

crucial.
National prosecutions have regularly taken place long after the event. This may

make live evidence impossible to obtain or may affect the reliability of the statements
made; key witnesses may have forgotten critical events and misidentified the accused,
as in the Polyukhovich and Demjanjuk cases. The difficulty of obtaining evidence may

117 Immi Tallgren, ‘Article 20’ in Triffterer, Observers’ Notes, 428; Van den Wyngaert and Ongena, Ne bis in idem, 723.
118 Art. 78(2) of the ICC Statute. 119 See ch. 5.
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also affect fair trial rights and some national courts have applied rules of evidence

more liberally to defence evidence as a protection against unjust convictions.
Examples are the Finta case in Canada and the Demjanjuk case in Israel.120

Furthermore, old defendants may no longer be fit to stand trial or to serve a prison
sentence; for example, the Papon case and the abandoned UK trial against Szyman
Serafinowicz.121
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Roy S. Lee (ed.), States’ Responses to Issues Arising from the ICC Statute:
Constitutional, Sovereignty, Judicial Cooperation and Criminal Law (New
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