
PART C

International Prosecutions

6

The History of International Criminal Prosecutions:
Nuremberg and Tokyo

6.1 Introduction

International criminal law, or something similar to it, has a very long history.1 Its
closest European precursor before the modern era was the chivalric system applied

in the medieval era.2 The most notable of the trials that were related to this system was
that of Peter von Hagenbach in Breisach in 1474.3 Although its status as a legal
precedent is highly limited, the issues involved at that trial, superior orders, sexual

offences, cooperation in evidence gathering, and pleas as to the jurisdiction of the court,
have clear present day relevance.4 The purpose of this chapter, however, is to introduce

the modern history of international criminal prosecutions rather than provide a com-
prehensive overview of the entire history of the subject. Therefore we may start in the

early part of the twentieth century, at the end of the First World War.

6.2 The Commission on the Responsibility of the Authors of the War

After the First World War, the Allies set up a fifteen-member commission to investi-
gate the responsibility for the start of the war, violations of the laws of war and what

tribunal would be appropriate for trials.5 It reported in March 1919, determining that
the central powers were responsible for starting the war6 and that there were violations
of the laws of war and humanity.7 They recommended that high officials, including the

Kaiser, be tried for ordering such crimes and on the basis of command responsibility.8

1 See Timothy L.H. McCormack, ‘From Sun Tzu to the Sixth Committee, The Evolution of an International Criminal
Law Regime’ in Timothy L.H. McCormack and Gerry J. Simpson (eds.), The Law of War Crimes, National and
International Approaches (The Hague, 1997) 31; M. Cherif Bassiouni, ‘From Versailles to Rwanda in Seventy-Five
Years, The Need to Establish an International Criminal Court’ (1997) 10 Harvard Human Rights Law Journal 11.

2 See, e.g.MauriceH.Keen,The Laws ofWar in the LateMiddle Ages (London, 1965); TheodorMeron,BloodyConstraint,
Crimes and Accountability in Shakespeare (New York, 1998).

3 See Georg Schwarzenberger, International Law as Applied by International Courts and Tribunals (London, 1968),
vol. II, ch. 39.

4 See, e.g. Robert Cryer, Prosecuting International Crimes: Selectivity in the International Criminal Law Regime
(Cambridge, 2005) ch. 1.

5 Report of the Commission to the Preliminary Peace Conference, reprinted in (1920) 14 AJIL 95.
6 Ibid., 107. 7 Ibid., 114–15. 8 Ibid., 116–7, 121.
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Further to this, the Commission suggested the setting up of an Allied ‘High Tribunal’

withmembers from all of the allied countries to try violations of the laws and customs of
war and the laws of humanity.9 This aspect was criticized by the Commission’s US and

Japanese members. The US members said that they knew ‘of no international statute
or convention making violation of the laws and customs of war – not to speak of the
laws or principles of humanity – an international crime’.10 The Japanese representatives

questioned ‘whether international law recognizes a penal law applicable to those who
are guilty’.11 The majority, however, clearly considered there to be a body of inter-

national criminal law, albeit one which did not include aggression as a crime.12

As a result, the Treaty of Versailles provided, in Article 227, that the Kaiser was

to be ‘publicly arraigned’ for ‘a supreme offence against international morality and
the sanctity of treaties’ before an international tribunal. It was never implemented as

the Netherlands refused to hand the Kaiser over to the Allies on the basis that the
offence was political.13 Articles 228 and 229 of the Treaty of Versailles also provided
for prosecutions of German nationals for war crimes before Allied courts, including

mixed commissions where the victims came from more than one State. These provi-
sions, however, were never put into practice. Some prosecutions, but far fewer than the

Allies wanted, were undertaken by Germany itself in Leipzig between 1921 and 1923.
The proceedings were characterized by bias towards the defendants, questionable

acquittals and lenient sentences.14 However, two of these cases later formed important
precedents in international criminal law.15

6.3 The Nuremberg International Military Tribunal

6.3.1 The creation of the Tribunal

Although in 1937 a treaty to create an international criminal court to try terrorist

offences was negotiated,16 this was not supported by States, and never came into
force. The real leap forward in international criminal law came about at the end of
the Second World War. The Allies initially issued a declaration in Moscow in 1943,

which promised punishment for Axis war criminals, but stated that this was ‘without
prejudice to the case of the major criminals whose offences have no particular geogra-

phical location and who will be punished by a joint declaration of the governments of
the Allies’.17 After considerable discussion amongst the Allies during the war, Churchill

9 Ibid., 122. 10 Ibid., 144–6, 11 Ibid., 152. 12 Ibid., 118.
13 See M. Cherif Bassiouni, ‘World War I, ‘‘The War to End All Wars’’ and the Birth of a Handicapped International

Criminal Justice System’ (2002) 30 Denver Journal of International Law and Policy 244 at 269–73.
14 Claus Kress, ‘Versailles-Nuremberg-the Hague: Germany and International Criminal Law’ (2006) 40 International

Lawyer 15 at 16–20.
15 The Dover Castle (1922) 16 AJIL 704; The Llandovery Castle (1922) 16 AJIL 708. See Kress, ‘Versailles-Nuremberg-the

Hague’, 16–18.
16 1937 Convention for the Creation of an International Criminal Court. See Manley O. Hudson, ‘The Proposed

International Criminal Court’ (1938) 32 AJIL 549.
17 Declaration of Moscow 1.11.1943.
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was persuaded by the US and the USSR that a trial of such persons was preferable

to their summary execution.18 As a result, France, the UK, the US and the USSR met
in London to draft the charter of an international tribunal. The negotiations leading to

the London charter, which formed the basis of the Nuremberg IMT, were tense, in
particular as the US and USSR representatives clashed over a number of important
issues. The USSR thought that the purpose of the tribunal was simply to determine the

punishment to be meted out to the defendants, who they thought were to be presumed
guilty. This was unacceptable to the US. Differences between the civil law States

(France and the USSR) and their common-law counterparts (the UK and US) on
the appropriate procedures for the trial also caused considerable difficulties.

Nonetheless, on 8 August 1945, the four Allies signed the London Agreement,
which created the tribunal.19 Nineteen other States also adhered to the charter later.

6.3.2 The Tribunal and the Trial

The Tribunal had eight judges, four principal judges (one for each of the major Allies

(France, the USSR, the UK and the US) and four alternates (understudies drawn
from the same States). The President of the Tribunal was Lord Justice Geoffrey
Lawrence from the UK, who exercised a firm, but largely fair, hand over the proceed-

ings. Each of the main Allies was entitled to appoint a chief prosecutor. The defence
was undertaken by a number of German lawyers, the leading lights of whom were

Hermann Jahreiss, an international lawyer from Cologne, and Otto Kranzbühler, a
naval judge-advocate.

The indictment was received by the Tribunal on 10 October 1945, at its official seat
of Berlin. It contained four main charges, all of which were based on Article 6 of the

IMT’s charter. Count one was the overall conspiracy, which was handled by the US
prosecution team. Count two concerned crimes against peace. This count was dealt
with by the UK prosecutors. Count three charged war crimes and count four con-

cerned crimes against humanity. The prosecution of these two offences was split
between the French and Soviet prosecutors, the French dealing with the western

zone of conflict, the Soviet with the eastern. Twenty-four defendants were arraigned
before the tribunal.20 There were also prosecutions of six criminal organizations.21

Having received the indictment, the Tribunal moved to the city it is now associated
with, Nuremberg.

18 See Arieh Kochavi, Prelude to Nuremberg; Allied War Crimes Policy and the Question of Punishment (Durham, 1998).
19 1945 London Agreement for the IMT.
20 Hermann Göring, Rudolf Hess, Joachim von Ribbentrop, Wilhelm Keitel, Ernst Kaltenbrunner, Alfred Rosenberg,

Hans Frank, Wilhelm Frick, Julius Streicher, Walter Funk, Hjalmar Schacht, Karl Dönitz, Willem Raeder, Baldur von
Schirach, Fritz Saukel, Alfred Jodl, Franz von Papen, Arthur Seyss-Inquart, Albert Speer, Konstantin vonNeurath and
Hans Fritzsche.Martin Bormann was tried in absentia, Gustav Krupp was declaredmentally incapable of standing trial,
Robert Ley committed suicide in custody, prior to the trial.

21 See Telford Taylor, The Anatomy of the Nuremberg Trial (London, 1993) 501–33.
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In the opening session, the US Chief Prosecutor, Justice Robert Jackson (who had

represented the US at the London negotiations)22 began the prosecution case with a
stirring speech, embodying many of the ideas that have later been adopted into the

ideals of international criminal law. Jackson described the Tribunal as ‘the greatest
tribute ever paid by power to reason’, and sought to deflect concerns about the fairness
of the trial and the non-prosecution of Allied nationals by saying that ‘while this law is

first applied against German aggressors, the law includes, and if it is to serve a useful
purpose it must condemn, aggression by any other nations, including those which sit

here now in judgment’.23

The trial took place over ten months, and 403 open sessions. In the end three

of the defendants (Schacht, Fritzsche and von Papen) were acquitted, as were three
of the six indicted organizations (the SA, High Command and Reich Cabinet). Of

the remaining defendants twelve were sentenced to death and seven to periods of
imprisonment ranging from ten years to life. The Soviet judge, Major-General
Nikitchenko, dissented from all the acquittals and the life sentence for Rudolf Hess.

He would have declared all the defendants and organizations guilty, and sentenced
Hess to death.24

The judgment of the Tribunal, in addition to its findings on the facts, represented a
considerable contribution to international law. The judgment dealt at some length

with the defence contention that the prosecution of crimes against peace was contrary
to the nullum crimen sine lege principle. It engaged in a detailed, if, in the final analysis

unconvincing, review of pre-war developments, in particular the 1928 Kellog-Briand
Pact.25 It used that treaty (which was not intended to create criminal liability) and a

number of non-binding sources to create a case that aggressive war was criminalized
by customary international law.26 The Tribunal may have been on more solid ground
in relation to positive international law when it asserted that the nullum crimen

principle was not established as an absolute principle in international law at the
time.27 Probably the Tribunal’s most famous holding, however, is its firm affirmation

of direct liability under international law, which has become a foundational statement
in international criminal law:

crimes against international law are committed by men, not abstract entities, and only by

punishing individuals who commit such crimes can the provisions of international law be

enforced . . . individuals have international duties which transcend the national obligations of

obedience imposed by the individual state.28

22 The Russian judge (Nikitchenko) had also represented his country at the negotiations.
23 1 Trial of Major War Criminals, Nuremberg (London, 1946) 85. See Matthew Lipmann, ‘Nuremberg Forty-Five Years

Later’ (1991) 7 Connecticut Journal of International Law 1, 39.
24 21 Trial of Major War Criminals, Nuremberg (London, 1946) 531–47. 25 (1929) UKTS 29.
26 See further, ch. 13, and Sheldon Glueck, War Criminals: Their Prosecution and Punishment (New York, 1944); contra

Sheldon Glueck, The Nuremberg Trial and Aggressive War (New York, 1946). For the tribunal’s views on superior
orders, see section 16.8.

27 ‘Nuremberg IMT: Judgment and Sentence’ reprinted in (1947) 41 AJIL 172, 217. 28 Ibid., 221.
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The ‘principles’ of the IMT’s charter and judgment were quickly affirmed by the

General Assembly in its Resolution 95(I).29 Although some aspects of the Tribunal’s
decision were controversial in international law,30 others have proved highly influ-

ential, especially its holding that the Hague Regulations represented customary
international law.31

6.3.3 Assessment of the Nuremberg IMT

The Nuremberg IMT is often accused of being an example of ‘victor’s justice’,
although it is not always clear precisely what this concept is. It contains a number of

linked, but different allegations. These are that the trial itself is not fair, in particular
that the judges are biased against the accused,32 that the applicable law is designed to

guarantee a conviction, and that similar acts were committed by the prosecuting
State(s) but are not being prosecuted (i.e. a plea of tu quoque).33

With respect to the first issue, some aspects of the Nuremberg trial were imperfect.
There was, for example a heavy reliance on affidavit evidence,34 and a huge disparity

in resources between the prosecution and the defence. However, given the standards
applicable to trials at the time, the proceedings were basically fairly run.35 Even so, a
reasonable case can be made that the presence of neutral judges, or a judge from

Germany, would have increased the legitimacy of the proceedings.36 In relation to the
critiques of the law, it is true that the law on crimes against humanity and peace was

defined by the Allies in London, with the actions of the Nazis in mind,37 and at least
in relation to crimes against peace the charter was, in essence, ex post facto legislation.

It might be doubted, however, if the Nazis truly thought that their actions were not
criminal according to principles of law recognized by the community of nations,

especially after the Moscow declaration of 1943.
The final aspect of the victor’s justice critique, that similar acts by the Allies were

not prosecuted, has some purchase, although the Allies had not committed mass

crimes of the magnitude of the Holocaust. The defence were not permitted to raise
the issue of crimes committed by the Allies, although Kranzbüler cleverly raised the

tu quoque issue as one of law, by alleging that unrestricted submarine warfare
was permitted by customary international law, as the US Chief of the Pacific Navy,

29 UN Doc. A/64/Add.1.
30 In addition to the debate about crimes against peace, considerable controversy surrounds the determination of the

Tribunal that conspiracy existed as a mode of liability in international criminal law. It is doubtful that it did at the time.
31 See, e.g. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (2004) ICJ Rep 136,

para. 89; Case Concerning Armed Activities On the Territory of the Congo (DRC v. Uganda) Merits, ICJ Rep (2005);
ICJ General List 116, para. 217.

32 Richard H. Minear, Victor’s Justice: The Tokyo War Crimes Trial (Princeton, 1971) 74–124.
33 See Cryer, Prosecuting International Crimes ch. 4.
34 Lipmann, ‘Nuremberg’, 27. 35 Ibid., 39.
36 But see Arthur Goodhart, ‘Questions and Answers Concerning the Nuremberg Trials’ (1947) 1 International Law

Quarterly 525, 527.
37 See, e.g. M. Cherif Bassiouni,Crimes Against Humanity in International Criminal Law (2nd edn, The Hague, 1999) 9–10.
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Chester Nimitz, had admitted that US practice in that sphere was the same as that

charged against the naval defendants.38 The judges did not agree with that proposi-
tion of law, but because of the Allied practices they refrained from assessing the

sentences of Dönitz and Raeder by reference to the war crimes charges relating to
submarine warfare. The tu quoque argument also had an interesting effect on the
indictments. Owing to the devastation visited upon Germany by Allied (in parti-

cular UK) bombing, no charges related to the Blitz over the UK were brought.39

Russian conduct in the USSR, Poland and Germany made other charges difficult

to bring.
There are criticisms of the Nuremberg IMT which do not relate to allegations

of ‘victor’s justice’. Particular amongst these, is that the prosecution, in particular
the US section, saw the trial as being primarily one of aggression, rather than of

the Holocaust.40 This is supported by the judgment’s statement that aggression
was the ‘supreme international crime’.41 However, the Tribunal is primarily remem-
bered now as a trial of atrocities rather than of aggression,42 and the overall

judgment on Nuremberg, and its promised legacy of accountability,43 tends to be
quite sanguine.

6.4 The Tokyo International Military Tribunal

6.4.1 The creation of the Tribunal

The Nuremberg IMT’s sibling, the International Military Tribunal for the Far East
(Tokyo IMT) was set up in January 1946 by a proclamation of General Douglas

MacArthur.44 MacArthur’s actions were authorized by powers granted to him
by the allied States as Supreme Commander, Allied Powers, to implement the
Potsdam declaration,45 principle 10 of which promised ‘stern justice’ for war crim-

inals. The declaration had been accepted by Japan in its instrument of surrender.
The setting up of the Tokyo IMT on the basis of principle 10 led to a challenge to the

jurisdiction of the Tribunal relating to crimes against peace, a challenge which was
rejected on the basis that the majority judgment found that the Japanese govern-

ment understood that the term ‘war criminals’ included those responsible for
initiating the war.46

38 18 Trial of Major War Criminals, Nuremberg (London, 1948) 26–28.
39 Chris af Jochnik and Roger Normand ‘The Legitimation of Violence: A Critical History of the Law of War’ (1994) 35

Harvard International Law Journal 49, 91–2.
40 Mark Osiel, Mass Atrocity, Collective Memory and the Law (New Brunswick, 1997) 225–6.
41 Judgment, see (1947) 41 AJIL at 186. 42 Osiel, Mass Atrocity, 225–6.
43 See M. Cherif Bassiouni, ‘The Nuremberg Legacy’ in M. Cherif Bassiouni (ed.), International Criminal Law (2nd edn,

New York, 1999), vol. III, 195; David Luban, ‘The Legacies of Nuremberg’ (1987) 54 Social Research 779.
44 Special proclamation, Establishment of an International Military Tribunal for the Far East, 19 January 1946, TIAS

No. 1589, at 3.
45 See Hirota v. MacArthur 335 US 876; 93 L. Ed. 1903. 46 Judgment of the Tokyo IMT, at 48, 440–1.
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6.4.2 The Tribunal and the Trial

The Tribunal was made up of eleven judges, nine from the signatory States to the
Japanese surrender (Australia, Canada, China, France, New Zealand, the Netherlands,

the UK, the US and the USSR), together with one each from India and the Philippines.
This unwieldy bench was overseen by the Australian Judge, Sir William Webb,
whose conduct of the trial has been criticized.47 The US was entitled to appoint the

Chief Prosecutor, whilst the other countries were only permitted to appoint associate
prosecutors.48 The US choice, Joseph Keenan, was unsuited to the task, and his

professionalism open to serious challenge.49 The defence was undertaken by a number
of Japanese and American lawyers, the most well known of whom were Kenzo

Takayanagi, a professor of Anglo-American law from Tokyo, and Ichiro Kiyose, a
politician and lawyer.

The huge trial began with the submission of the indictment to the Tribunal on 29
April 1946. The indictment, in fifty-five counts, charged the twenty-eight defendants50

with crimes against peace and attendant conspiracies, war crimes, and murders, the

last on the basis of a prosecution theory that all killings (including those of comba-
tants) in an unlawful war were murders.51 The trial lasted nearly two and a half years,

with the majority judgment being pronounced in November 1948. The judgment
found all the accused that remained before the IMT at the time of judgment guilty,

although not on all the counts with which they had been charged. It sentenced seven
defendants to death, one to twenty years’ imprisonment, one to seven years’ imprison-

ment, and the rest to incarceration for life. In addition to this there were three
dissenting judgments, one concurring judgment, and one separate opinion.

The majority judgment followed the Nuremberg IMT’s opinion on practically all
aspects of the law, expressly adopting its reasoning in relation to the binding nature
of the Tribunal’s charter, the criminality of aggressive war and the abolition of the

absolute defence of superior orders.52 Perhaps the only major difference was that
unlike the Nuremberg IMT, which did not find it necessary to deal with command

responsibility, the Tokyo IMT discussed that principle of liability in some detail, and
applied it to both military and civilian defendants.53 In relation to the facts, the

judgment decided that there was an overarching conspiracy to initiate aggressive
wars, and impose Japanese authority over Asia. It also, less controversially, determined

47 See, e.g. R. John Pritchard, ‘An Overview of the Historical Importance of the Tokyo War Trial’ in Chihiro Hosoya,
Yasuaki Onuma, Nisuke Ando andRichardMinear (eds.), The Tokyo Trial: An International Symposium (Tokyo, 1986)
90, 92.

48 Tokyo IMT Charter, Art. 8.
49 B. V.A. Röling and Antonio Cassese, The Tokyo Trial and Beyond (Cambridge, 1992) 16.
50 Kenji Dohihara, Koki Hirota, Seishiro Itagaki, Heitaro Kimura, Iwane Matsui, Akira Muto, Hideki Tojo, Sadao

Araki, Kingoro Hashimoto, Shunroko Hata, Kiichiro Hiranuma, Naoki Hoshino, Okinori Kaya, Koichi Kido,
Kuniaki Koiso, Jiro Minami, Takasumi Oka, Hiroshi Oshima, Kenryo Sato, Shigetaro Shimada, Toshi Shiratori,
Teiichi Suzuki, Yoshijiro Umezu, Shigenori Togo, Mamoru Shigemitsu. Yosuke Matsuoka and Osami Nagano died
during the trial. Shumei Okawa was declared mentally unfit to stand trial. See Tokyo IMT Judgment, at 48, 425.

51 These charges were not decided upon, as they were seen as cumulative to the crimes against peace charges.
52 Judgment, 48, 437–9. 53 Ibid., 48, 442–7.
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that war crimes were committed both against Allied PoWs and civilians, perhaps most

notably in the Rape of Nanking in 1937.
The President of the Tribunal gave a separate opinion, in which he gave his own

views on the law, in particular that the criminality of aggressive war could be based on
natural law.54 Webb also asserted that as the Emperor was responsible for initiating
such wars, his absence ought to be reflected in the sentences meted out to the

defendants.55 Judge Bernard of France also considered that crimes against peace
could be based on natural law.56 He took a more sophisticated approach to command

responsibility than the majority.57 Nonetheless, he considered the trial to have pro-
gressed in such amanner that he was not able to reach a judgment on the responsibility

of the defendants.58

The two major dissenting judgments were given by the judges from the Netherlands

and from India, Judges Röling and Pal. Judge Röling disagreed with the majority (and
with the Nuremberg Tribunal) on the question of crimes against peace, taking the view
that there was no individual criminal liability for aggression in international law; he

was however of the view that the occupying powers were entitled to imprison those
responsible for initiating wars, as they threatened their security.59 He supported this

view by pointing out that the Tribunal had sentenced no one to death for committing a
crime against peace alone.60 While that fact does not prove that the majority saw their

sentencing practice in that light, he was right to express doubt about the broad way
in which the majority derived a criminal conspiracy from the facts (some of which

he contested), and the way they applied command responsibility.61 He argued that a
number of the defendants, most notably Shigemitsu and Hirota, should have been

acquitted.62 He took a stern line on war crimes and would have imposed death
sentences on more of the defendants found guilty of those crimes.63

Judge Pal gave the longest and most well-known of the dissenting judgments. He

denied that crimes against peace were a part of existing international law and noted
that, in the absence of a clear definition, the concept of aggression was open to

‘interested interpretation’.64 Pal also gave an interpretation of the facts completely
at variance with that of the majority, largely accepting defence arguments that Japan’s

actions were only ever ad hoc reactions to provocations by Western powers or
explained by fear of communism in China.65 He gave a lengthy critique of the fairness

of the trial proceedings66 and made clear that he saw the prosecution as hypocritical,
owing to the record of many of the prosecuting States in colonialism, and the use
of nuclear weapons against Hiroshima and Nagasaki.67 As a result, he would have

acquitted all the defendants, including of war crimes charges.68 His opinion was
criticized in Judge Jaranilla’s concurring opinion. Jaranilla, the Philippine judge,

54 Separate Opinion of the President, at 6. 55 Ibid., 19–20. 56 Dissenting Opinion of theMember from France, at 10.
57 Ibid., 12–18. 58 Ibid., 22. 59 Dissenting Opinion of the Member from the Netherlands, 10–51.
60 Ibid., 48–9. 61 Ibid., 54–135. 62 Ibid., 178–249. 63 Ibid., 178.
64 Dissenting Opinion of the Member from India, at 69–153, 227–79. 65 Ibid., 349–1,014. 66 Ibid., 280–348.
67 Ibid., 1, 231–5. 68 Ibid., 1, 226.
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said that Pal ought to have accepted the charter’s provisions on the law, as he accepted

an appointment under the charter.69 He also asserted that the trial proceedings were
fair, and that the atomic bombings were justified, as they brought an end to the war.70

Jaranilla’s appointment was controversial, as he had been a victim of the Bataan
Death march, and he therefore ought not to have sat, on the basis that he might have
been biased against the defendants.71 His view that the sentences imposed were too

lenient did little to dispel this suspicion.72

6.4.3 Assessment of the Tribunal

The general view of the Tokyo IMT was summed up by the title of the most well-
known book on the trial, RichardMinear’sVictor’s Justice.73 There is much to be said

for such a view. Where the Tokyo IMT agreed with its Nuremberg counterpart on the
law, the same critiques are applicable to both, although in relation to both conspiracy
and command responsibility the Tokyo IMT went further, and in the judgment of

some, too far. Its view of the facts was unsubtle, and the idea of ‘an all-inclusive
seventeen-year criminal conspiracy involving all the accused strained credulity . . .
[and] . . . betrayed an underlying inability to grasp the dynamics of Japanese politics or
a misplaced determination to force, after the fact, unrelated and fortuitous events into

a preconceived thesis’.74

In spite of the efforts of some of the judges, there were considerable flaws in the

trial process. Also, not only was the tu quoque argument given some purchase by the
bombing of Hiroshima and Nagasaki, it was also raised by one of the judges them-

selves. Cultural misunderstandings and insensitivities affected the trial, and some of
the judges appeared to be biased. Evidence of Unit 731, the Japanese chemical and
biological weapons unit which engaged in human vivisection, was kept from the

Tribunal, as the US had promised its members immunity in return for information
about their experiments.75 But simple dismissals of the Tokyo IMT as a show trial are

unnuanced.76 Many of the findings on war crimes were accurate, and many of the
heavily criticized delays in the trial were occasioned by the difficulties in translating

Japanese to English.77

It is unquestionable, however, that politics entered into the indictment process

and the release policies for those imprisoned. The Emperor was not indicted, on
the ground that his immunity was necessary for Japan’s post-war stability, and
he was deliberately not mentioned by the prosecution nor (with the exception of

one slip) the defence.78 Cold War considerations led to the US (whose views were

69 Concurring Opinion of the Member from the Philippines, at 28–32. 70 Ibid., 24–7.
71 IMTFE Paper 141, 10 June 1946, Motion Suggesting the Disqualification and Personal Bias of the Philippine Justice of

the Tribunal.
72 Jaranilla Opinion, 32–5. 73 R. Minear, Victor’s Justice: The Tokyo War Crimes Trial (Princeton, 1971).
74 John Piccigallo, The Japanese on Trial (Austin, 1979) 212. 75 Röling and Cassese, Tokyo Trial, at 48–50.
76 See, e.g. Yasuaki Onuma, ‘Beyond Victor’s Justice’ (1984) 11 Japan Echo 63. 77 Judgment, 48, 429–30.
78 Herbert P. Bix, Hirohito and the Making of Modern Japan (London, 2000) ch. 15.
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largely determinative on this matter) acquiescing in the release of all those impri-

soned by 1955.79

In spite of the acceptance of the judgment by the Japanese government in Article 11

of the 1952 Peace Treaty, it has been questioned if its findings were accepted by all
parts of the Japanese population. However, the question of memories and views of the
Second World War in Japan is a complex and contested one both inside and outside

Japan.80 In the West the Tribunal is largely ignored, and knowledge of it in Japan is
waning as the trial recedes into history. Amongst those with knowledge of the trial,

however, there is less support for Japanese actions in the war.81

6.5 Control Council Law No. 10 trials and military commissions

in the Pacific sphere

In addition to the Nuremberg IMT, the Allied powers occupying Germany also

engaged in a large-scale policy of prosecuting war crimes in their respective occupation
zones. These were undertaken under the authority of Control Council Law No. 10,

which provided for domestic prosecutions of war crimes, crimes against humanity and
crimes against peace. Twelve major US trials that took place in Nuremberg were
known as the ‘subsequent proceedings’. These included trials of Nazi doctors and

judges, the Einsatzgruppen and members of the German High Command. These trials
have had a considerable influence on international criminal law.82 Proceedings in the

British zone of Germany were carried out under the Royal Warrant of 1946.83 There
were also proceedings in the French and Soviet Zones of Germany. The trials were

guided, to varying degrees, by the findings of the Nuremberg IMT.84

In the Pacific sphere a large number of trials were undertaken by the Allies,

including the UK, US, Australia, China and the Philippines.85 These were on the
basis of various domestic war crimes provisions. In the UK, this was the Royal
Warrant. The trials are on the whole comparatively less well known than those

in the European sphere of the Second World War.86 The most famous of the trials is
the US prosecution of General Yamashita,87 which was an early modern use of the

principle of command responsibility. Other interesting trials of the era include the
proceedings against Admiral Toyoda before a mixed panel of Allied judges.

79 R. John Pritchard, ‘The International Military Tribunal for the Far East and the Allied National War Crimes Trials in
Asia’ in Bassiouni, International Criminal Law, vol. III, 142.

80 See Ian Buruma, The Wages of Guilt: Memories of War in Germany and Japan (New York, 1994).
81 ‘Poll Shows Ignorance of Tokyo Tribunal’, Asahi Shimbun, 5 March 2006.
82 See Howard Levie, Terrorism inWar: The Law of War Crimes (New York, 1992) 72–98; Matthew Lippman, ‘The Other

Nuremberg, American Prosecutions of Nazi War Criminals in Occupied Germany’ (1992) 3 Indiana International and
Comparative Law Review 1.

83 SeeAnthony P.V.Rogers, ‘WarCrimes Trials Under theRoyalWarrant, British Practice 1945–1949’ (1990) 39 ICLQ 780.
84 See Adam Basak, ‘The Influence of the Nuremberg Judgment on the Practice of the Allied Courts in Germany’

(1977–1978) 9 Polish Yearbook of International Law 161.
85 See Levie,Terrorism, 155–83. Piccigallo,The Japanese; RobertW.Miller, ‘WarCrimesTrials atYokohama’ (1948–1949) 15

Brooklyn Law Review 19.
86 Although some are reported in the Law Reports, Trials of War Criminals series. 87 US v. Yamashita 327 US 1.
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