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The ad hoc International Criminal Tribunals

7.1 Introduction

Until the early 1990s, it seemed unlikely that the progeny of Nuremberg and Tokyo

IMTs would appear soon. However, in response to two conflicts in the 1990s (the
Yugoslav wars of dissolution and the Rwandan genocide of 1994) the United Nations

revived the idea of international criminal tribunals. This chapter will introduce those
tribunals, and explain their practice. Although it is too early to come to any final

conclusions about the Tribunals, this chapter will also draw out some of the plaudits
and criticisms that have attended the operation of the Tribunals so far. This chapter

does not, however, attempt to provide a comprehensive analysis of the jurisprudence
of the Tribunals, as their output is analysed elsewhere in this book.1

7.2 The International Criminal Tribunal for Yugoslavia

7.2.1 The creation of the ICTY

Although some of the roots of the dissolution of Yugoslavia go back to the Second

World War if not further, political developments in what was then the Socialist
Federal Republic of Yugoslavia in the 1980s led that country to break up through

a number of linked armed conflicts starting in 1991.2 The conflicts were characterized
by large-scale violations of international criminal law committed especially against

civilians, most notably sexual offences and the practice of ‘ethnic cleansing’. Pictures
of concentration camps in Bosnia, which evoked memories of the Holocaust, caused
public outcry and led to demands that something be done about the situation.

Even before the conflict was formally brought to an end in December 1995, the
Security Council had taken action in relation to prosecuting those crimes. The Council

approached the Rubicon to prosecution in autumn 1992, with resolution 780 (1992),

1 The decisions of the Tribunals are regularly noted and explained by Daryl Mundis and Fergal Gaynor, in the ‘Current
Developments in the ad hoc Tribunals’ section of the JICJ. See also Geoffrey Watson, ‘The Changing Jurisprudence of
the International Criminal Tribunal for the Former Yugoslavia’ (2002–2003) 37 New England Law Review 871; Payam
Akhavan, ‘The Crime of Genocide in the ICTR Jurisprudence’ (2005) 3 JICJ 989.

2 See, e.g. Laura Silber and Alan Little, The Death of Yugoslavia (Harmondsworth, 1996).
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which created a Commission to investigate allegations of international crimes in

Yugoslavia.3 The Commission did not obtain significant State support, materially
or financially, so its first Chairman, Frits Kalshoven, resigned. Under its second

chairman, M. Cherif Bassiouni, the Commission obtained financing from private
sources and engaged in considerable evidence-gathering in former Yugoslavia.4 It
reported in 1994.5

While the Commission was still at work, the Secretary-General consulted States
about the creation of a possible future tribunal as a Security Council organ, at that

time an entirely novel concept. In response to a request by the Council in resolution
808 (1993), the Secretary-General recommended that it create a tribunal by resolu-

tion.6 The possibility of creating the tribunal by treaty was canvassed, but rejected on
the basis that it would take too long, and there was no guarantee that all the relevant

States (in particular those in what was by then former Yugoslavia) would ratify it.7

The Report annexed a draft Statute for the Tribunal, modelled in some ways on the
Nuremberg IMT’s charter, but also creating a cooperation regime which was to be

streamlined when compared to inter-State cooperation, and mandatory in nature.8

The Security Council adopted the draft Statute in resolution 827 (1993),9 although

some States and commentators questioned if the Security Council had the power to set
up such a tribunal.10 Although there is no real evidence of overt interference by the

Council in the operation of the ICTY,11 the question of the extent to which a political
organ such as the Security Council ought to be able to act in this area is a highly

controversial one, and one which has also arisen in relation to the ICC.
Resolution 827 (1993) set out the aims of the Security Council in setting up the

ICTY, these were that, in the circumstances in Yugoslavia, the Tribunal could ‘put an
end to such crimes and take effective measures to bring to justice the persons who are
responsible for them’, and thus ‘contribute to the restoration and maintenance of

peace’.12 The Council further asserted that it believed that creating the ICTY would
‘contribute to ensuring that such violations are halted and effectively redressed’.13

Such goals were certainly broad and optimistic, and perhaps overstated the extent to
which criminal punishment, alone, can create international peace and security,

3 6.10.1992.
4 See generally M. Cherif Bassiouni ‘The United Nations Commission of Experts Established Pursuant to Security
Council Resolution 780’ (1994) 88 AJIL 784.

5 Final Report of the Commission of Experts Established Pursuant to Security Council Resolution 780, UN Doc.
S/1994/674.

6 Report of the Secretary General Pursuant to Security Council resolution 808 (1993), UN Doc. S/25704, para. 20.
7 Ibid. 8 See generally Larry D. Johnson, ‘Ten Years Later: Reflections on the Drafting’ (2004) 2 JICJ 368.
9 25 May 1993.
10 S.PV/3217, 20–2. Alfred P. Rubin, ‘An International Criminal Tribunal for Former Yugoslavia’ (1994) 6 Pace

International Law Review 7. Most of these doubts were laid to rest after Tadić ICTY A. Ch. 2.10.1995 (hereinafter
Tadić 2.10.1995).

11 The only possible exception is the completion strategy, see section 7.2.4.
12 Security Council resolution 827 (1993), preamble.
13 Ibid. See also Michael Scharf, ‘The Tools for Enforcing International Criminal Justice in the NewMillennium: Lessons

from the Yugoslavia Tribunal’ (1999) 49 DePaul Law Review 925, 928–33.
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although the Council only asserted that the ICTY would contribute to, rather than

single-handedly create, reconciliation in former Yugoslavia.

7.2.2 The structure of the ICTY

There are three main organs of the ICTY, the Registry, the Office of the Prosecutor
and the Chambers. The Registry is responsible for the administrative management of
the tribunal, including, for example the victims and witnesses programme, transport

of accused, their conditions of detention and public affairs. The Office of the
Prosecutor is the organ whose responsibility it is to investigate allegations, issue

indictments (which have to be confirmed by a judge) and bring matters to trial. The
final organ of the ICTY is the Chambers. There are currently three Trial Chambers,

each consisting of a presiding judge and two other judges.14 The Trial Chambers are
subject to the appellate control of the Appeals Chamber. This seven-member chamber

(which sits in a panel of five) is headed by the President and is the final authority on
matters of law in the Tribunal.15

7.2.3 The jurisdiction of the ICTY and its relationship to national courts

The ICTY has jurisdiction over war crimes, crimes against humanity and genocide
committed after 1 January 1999 on the territory of the former Yugoslavia.16 Article 2

grants the Tribunal jurisdiction over grave breaches of the Geneva Conventions (which
only apply in international armed conflicts),17 whilst Article 3 provides the Tribunal

with jurisdiction over a non-exhaustive list of violations of the laws or customs of war.
The Tribunal decided in 1995 that this provision covered war crimes in both inter-

national and non-international armed conflicts,18 a decision that paved the way for
some of the Tribunal’s most innovative jurisprudence.19 The Tribunal has jurisdiction

over genocide and crimes against humanity pursuant to Articles 4 and 5 of its Statute
respectively. The open-ended nature of the temporal jurisdiction of the ICTY means

that the tribunal has jurisdiction over the later conflicts in Kosovo and the Former
Yugoslav Republic of Macedonia,20 and peacekeepers in the area, things not antici-
pated by the drafters.

The ICTY also has primacy over national courts.21 Pursuant to this principle, the
Tribunal may require States to defer any proceedings they were contemplating or

14 ICTY Statute, Art. 11.
15 The ratio decidendi of its decisions bind the Trial Chambers, see Aleksovski ICTY A. Ch. 24.3.2000 para. 112. The

Appeals Chamber does not bind itself, but will only depart from its previous jurisprudence if there are ‘cogent reasons
in the interests of justice’ to do so, ibid., para. 107. Trial Chambers do not bind one another, ibid., para. 113.

16 ICTY Statute, Arts. 1, 8. 17 Tadić paras. 2.10.1995 79–8. 18 Ibid., paras. 86–93. 19 See ch. 12.
20 See Security Council resolution 1160 (1998), Multinovic et al. ICTY A. Ch. 8.6.2004. In re: The Republic of Macedonia

ICTY T. Ch. 4.10.2002.
21 ICTY Statute, Article 9(1). Göran Sluiter, International Criminal Adjudication and the Collection of Evidence:

Obligations of States (Antwerp, 2002) 81–8.
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undertaking to it.22 The situations when deferral is justified are given in Rule 9 of the

Rules of Procedure and Evidence. Those situations are when the conduct is not
charged as an international crime, where the proceedings are not fair or impartial,

or what is in issue is closely related to, or otherwise involves, significant factual or legal
questions which may have implications for investigations or prosecutions before the
tribunal.23 The last is a very broad provision, effectively allowing the ICTY to demand

transfer of cases at will.

7.2.4 Milestones in the practice of the ICTY24

Beginnings and the Tadić case

It is fair to say that the ICTY began slowly. A skeleton staff, beset with funding
and cash-flow problems, had to create an international criminal court effectively from

nothing.25 Staff had to be appointed, premises for the tribunal had to be found, and this
before the legal work, including investigations, could even begin. When they began,

investigations were hampered by the continuing armed conflicts in Yugoslavia.26 In the
absence of indictments or defendants, there was relatively little for the judges to do

other than write and refine the Rules of Procedure and Evidence.27 The first major
breakthrough occurred in April 1995, when Germany deferred its own proceedings

against a (low ranking) Bosnian Serb accused of various international crimes, Duško
Tadić, and transferred him to the ICTY for trial.28

Tadić challenged the ICTY’s jurisdiction over him. This led to the seminal

Interlocutory Appeal decision of October 1995.29 Tadić had asserted that the
Security Council had no authority to set up a criminal court, that the ICTY’s primacy

over national courts was unlawful, and that anyway the Tribunal had no jurisdiction
over the crimes he was alleged to have committed.30

First, Tadić’s challenge required the ICTY to decide whether it had the authority
to pass on the legality of its own creation, a matter made more sensitive by the fact

that the question of judicial review of the actions of the Security Council was an area
in which the ICJ had, soon before, feared to tread too heavily.31 Given this, and the

fact that the ICTY is formally a subsidiary body of the Security Council, it was
perhaps unsurprising that the Trial Chamber in the Tadić jurisdictional case simply

22 Compare the relationship between the ICC and national courts: section 8.5. 23 Rule 9(i)–(iii).
24 Detailed statements of the ICTY’s practice may be found in the Annual Reports which the ICTY submits to the Security

Council.
25 The financial problems arose because of a disagreement between the Security Council and the General Assembly over

the appropriate budget from which to fund it. See generally Annual Report of the ICTY 1994, S/1994/1007, paras. 34–6,
143–9.

26 Annual Report of the ICTY 1995, S/1995/728, paras. 4, 194–6.
27 On the Rules, see Annual Report of the ICTY 1994, paras. 52–97, for frustration with the lack of visible progress see

Annual Report of the ICTY 1995, paras. 171–8.
28 Ibid., paras. 179–84. 29 Tadić 2.10.1995. 30 Ibid., para. 8.
31 Questions of Interpretation and Application of the 1971Montreal Convention Arising from the Aerial Incident at Lockerbie

(Libya v. US, Libya v. UK) (1992) ICJ Rep 114.
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denied that it had the authority to rule on the legality of its parent’s actions, stating

that its powers were limited to passing judgment on crimes in former Yugoslavia.32

The Appeals Chamber, on the contrary, decided that it had the authority to

determine the legality of its own creation.33 It decided this on the basis that it had
an inherent power to do so, in order to determine if it could lawfully exercise its
primary jurisdiction over criminal cases.34 The Tribunal’s claim that it had incidental

jurisdiction over something that it could not exercise primary jurisdiction to decide
was bold.35

In his Separate Opinion, Judge Sidhwa provided one of the stronger arguments for
the Tribunal’s decision, noting that unlike the ICJ, the ICTY is a criminal court with

mandatory jurisdiction over individuals, and this militated in favour of review.36 Judge
Li, on the other had, took the view that since there was no express power granted to

the ICTY to do so, and it did not have the expertise to determine the appropriateness of
the Security Council’s action, the review was ‘worthless both in fact and in law’.37

Judge Li’s comments not only relate to the power of the Tribunal, but also to

whether the question was a political one which, as a court, the tribunal ought to
decline to answer. The majority, on the authority of a number of ICJ decisions, in

particular the Certain Expenses advisory opinion,38 responded that the notions of
‘political questions and non-justiciable disputes’ were an anachronism in international

adjudication, and that so long as a question has a legal answer, it may be given.39 The
majority had a point; the ICJ has shown itself willing to deal with the legal sides of

disputes which have considerable political dimensions, including the use of force,40

nuclear weapons41 and aspects of theMiddle East situation,42 in the face of claims that

they were political rather than legal questions.
When reviewing the actions of the Council, the majority in Tadić adopted a

deferential standard. First, it said that it was clear that the Security Council was

entitled to invoke its powers under Chapter VII of the charter, as there was an
armed conflict in Yugoslavia at the relevant time.43 This is correct, but it is not clear

that the Council based the determination of a threat to the peace in resolution 827 on
the armed conflict. That resolution, after expressing its grave alarm at violations of

32 Tadić ICTY T.Ch. II 10.8.1995 paras. 8, 16.
33 Tadić 2.10.1995 paras. 14–25. See generally José E. Alvarez, ‘Nuremberg Revisited: The Tadić Case’ (1996) 7 EJIL 245.
34 Tadić 2.10.1995 para. 20.
35 See ColinWarbrick, ‘The International Criminal Tribunal for Yugoslavia: TheDecision of the Appeals Chamber on the

Interlocutory Appeal on Jurisdiction in the Tadić Case’ (1996) 45 ICLQ 691, 691–2.
36 Tadić 2.10.1995 Separate Opinion of Judge Sidhwa, para. 34. For discussion, see George Aldrich, ‘Jurisdiction of the

International Criminal Tribunal for the Former Yugoslavia’ (1993) 90 AJIL 64 at 65; Alvarez, ‘Nuremberg Revisited’
251, 255.

37 Tadić 2.10.1995 Separate and Dissenting Opinion of Judge Li, paras. 2–4.
38 Certain Expenses of the United Nations (1962) ICJ Reports 151. 39 Tadić 2.10.1995 paras. 24–5.
40 See, e.g. Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. USA) (1986) ICJ

Reports 4.
41 Legality of the Threat or Use of Nuclear Weapons Advisory Opinion, (1996) ICJ Reports 226.
42 Legal Consequences of the Construction of a Wall in Palestinian Territory ICJ List 131.
43 Tadić 2.10.1995 para. 30. Judge Sidhwa agreed, adding that the appraisal of the evidence leading to the determination

was ‘based on a proper appraisal of the evidence, and was reasonable and fair and not arbitrary or capricious.’ Separate
Opinion of Judge Sidhwa, para. 61.
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humanitarian law, determined that ‘this situation’ was a threat to peace. Equally, the

Council had the right to invoke Chapter VII over such events in any event.
Next the Tribunal determined that the Council could set up a court. It based the

authority of the Council to do this on Article 41 of the UN Charter. Although Article
41 does not expressly state that the Council can do so, this did not trouble the Appeals
Chamber, as the list of measures it contains is not exhaustive.44 The tribunal also

rejected the idea that the Council could not create a court as it had no judicial
functions to pass to such a body. Its reasoning was that the Council did not purport

to do such a thing, but to create a court in the exercise of its functions in relation to
peace and security, in an analogous manner to the General Assembly’s creation of an

administrative tribunal, an action which received the sanction of the ICJ.45 Finally,
the majority refused to second-guess the Security Council’s belief that the establish-

ment of a court could help restore international peace and security as, it said, an
ex post facto evaluation as to whether or not this belief was correct would be
inappropriate.46 The question was not if that belief was correct, but whether it was

held. On these points, the Chamber was right.
Further, the Tribunal also determined that owing to the membership of the former

Yugoslav States in the UN, primacy did not violate the sovereignty of the former
Yugoslav States,47 or the (non-existent) right of the defendant to be tried before his

own domestic courts.48 On the former point, all the States emerging out of the
Yugoslav wars of dissolution either had been accepted as members of the UN by the

time of the creation of the ICTY, or claimed to be successor States to the Socialist
Federal Republic of Yugoslavia at the time.49

The Chamber also dealt with the suggestion that, under human rights law, the ICTY
was not ‘established by law’. The Appeals Chamber, rather generously, took the view
that although human rights treaties were not directly applicable to the tribunal, the

requirement that a tribunal be set up by law was a general principle of law, thus
binding on the Tribunal.50 With some justification, the Chamber asserted that this

principle could not be applied in an unadulterated fashion without respect for the
specific situation of an international tribunal. Therefore the Chamber asserted that

the principle only required at the international level that the Tribunal be set up with
sufficient safeguards for fair trial, which the Tribunal was.51

Shortly after the decision, at the end of 1995, the Yugoslav wars of dissolution were
formally brought to an end by the Dayton Peace Agreement.52 This agreement

44 Tadić 2.10.1995 paras. 34–5.
45 Ibid., paras. 37–8, referring to Effect of Awards of Compensation Made by the United Nations Administrative Tribunal

(1954) ICJ Reports 47 at 61.
46 Tadić 2.10.1995 para. 39. 47 Ibid., paras. 55–60. 48 Ibid., paras. 61–4.
49 Although the position on point has since been made more complex by the sui generis status of the Federal Republic of

Yugoslavia seemingly imputed to it by the ICJ; see Application for Revision of the Judgment of 11 July 1996 in the Case
concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia), Preliminary Objections (Yugoslavia v. Bosnia and Herzegovina) Judgment of 3.2.2003,
ICJ General List 122.

50 Tadić 2.10.1995 para. 42. 51 Ibid., para. 46. 52 (1996) 35 ILM 75.
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included an obligation on all the former Yugoslav States to cooperate with the ICTY,53

and provided that international forces in former Yugoslavia had the authority to arrest
those indicted by the ICTY.54 This power was not used immediately, however,

although those forces did provide security for the prosecutor to engage in on-site
investigations.55 Cooperation from the States of former Yugoslavia, other than
Bosnia-Herzegovina, was still not forthcoming.56

The time of trials

By 1996 its judicial workload led the ICTY to ask for the creation of a second Trial

Chamber.57 This prospect was boosted when international forces began to arrest
indictees in 1997.58 The Federal Republic of Yugoslavia remained uncooperative.

Croatia transferred one defendant that year.59 By 1998 the Tribunal had nine-
teen people in custody, including three who had voluntarily surrendered themselves
for trial.60 Owing to the increased violence in Kosovo, the Security Council requested

that the prosecutor look into events there.61 This led, in May 1999, to the ICTY
indicting Slobodan Milošević,62 for alleged crimes in Kosovo. The prosecutor was

assisted in this process by considerable evidence made available to her by western
States.63

In 1999 the prosecutor was asked by a number of people and groups to investigate
NATO States for alleged war crimes during its air campaign in relation to Kosovo. In

response the prosecutor set up a committee to engage in a preliminary assessment of
the evidence presented and to advise her on whether or not to initiate a full investiga-
tion. Even this action caused consternation in some circles.64 The Committee recom-

mended in June 2000 that no full investigation be undertaken.65 This recommendation
was accepted by the prosecutor and caused considerable controversy.66 Whether or

not this decision reflected an unwillingness to investigateNATO officials, and whether
or not the conclusions reached in the report are sound, aspects of the report’s reason-

ing are certainly open to challenge.67

53 Article X, Annex 1-A.
54 Article IV(4) Annex IA; see Paula Gaeta, ‘Is NATO Authorized or Obliged to Arrest Persons Indicted by the

International Criminal Tribunal for former Yugoslavia?’ (1998) 9 EJIL 174.
55 Annual Report of the ICTY 1996, S/1996/665, paras. 75–9. 56 Ibid., paras. 167–71. 57 Ibid., para. 72.
58 Annual Report of the ICTY 1997, S/1997/729, para. 190. Darryl Robinson, ‘Trials, Tribulations and Triumphs: Major

Developments in 1997 at the International Criminal Tribunal for Yugoslavia’ (1997) 35 Canadian Yearbook of
International Law 179.

59 Annual Report of the ICTY 1997 para. 183. 60 Annual Report of the ICTY 1998, S/1998/737, paras. 113–14.
61 Security Council Resolution 1160, Annual Report of the ICTY 1998 para. 118.
62 Prosecutor v. Milošević et al. Indictment 24.5.1999.
63 Annual Report of the ICTY 1999, S/1999/846, paras. 126, 128.
64 See, e.g. Rachel Kerr, The International Criminal Tribunal for Former Yugoslavia: An Exercise in Law, Politics and

Diplomacy (Oxford, 2004) 202–3.
65 Final Report to the Prosecutor by the Committee Established to Review the NATO Bombing Campaign Against the

Federal Republic of Yugoslavia 8 June 2000, (2000) 38 ILM 1257, para. 90.
66 See, in favour of the decision, Kerr, International Criminal Tribunal, 199–204. (Strongly) against, see Michael Mandel,

‘Politics and Human Rights in International Criminal Law: Our Case Against NATO and the Lessons to be Learnt
From It’ (2001–2002) 25 Fordham International Law Journal 95.

67 See Paolo Benvenuti, ‘The ICTY Prosecutor and the Review of the NATO Bombing against the Federal Republic of
Yugoslavia’ (2001) 12 EJIL 503; Michael Bothe, ‘The Protection of the Civilian Population and NATO Bombing on
Yugoslavia: Comments on a Report to the Prosecutor of the ICTY’ (2001) 12 EJIL 531.
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Moving towards completion

Around 2000 the judges of the ICTY concluded that their work could take them until

at least 2016 to complete.68 This was considered to be too long. Therefore the ICTY
suggested to the Security Council that there be a ‘completion strategy’.69 This involved

a number of steps. The first was the creation of ad litem judges, peripatetic judges who
would sit for one case.70 This was achieved when a set of twenty-seven such judges

were authorized by Security Council resolution 1329 (2000).71 The next step was
getting senior lawyers to deal with some pre-trial matters rather than judges.72 The
third step of the plan was to expand the Appeals Chamber, a move that was also

accepted in resolution 1329 (2000).
The visibility and perceived effectiveness of the Tribunal increased considerably in

2001, when the Federal Republic of Yugoslavia began, after considerable economic
and political pressure, sporadic cooperation with the tribunal, most notably with the

surrender of ex-PresidentMilošević to the ICTY in June 2001. Just over a month later,
the ICTY issued its first conviction for genocide, of General Radislav Krštić, for his

role in the Srebrenica massacre.73 During this period, the prosecutor undertook a
number of initiatives to ensure that investigations would be completed by the end

of 2004.74 These involved, inter alia, focusing on high-level offenders, as lower level
offenders could be tried at the domestic level.75 It was hoped that this would permit the
tribunal to complete its trial-level work by 2008, although this was contingent on State

cooperation in transferring evidence and indictees.76

The possibility of the Tribunal living up to its timetable was assisted by three

factors. First, increasing numbers of defendants were willing to plead guilty, in
particular, in October 2002, Biljana Plavšić, a wartime president of the Republika

Srpska.77 Second, the Federal Republic of Yugoslavia increased its cooperation with
the tribunal, although the two highest profile fugitives, Radovan Karadžić and Ratko

Mladić remained at liberty.78 Finally, more indictees began to surrender voluntarily to
the ICTY.79 On its side, the ICTY revised Rule of Procedure and Evidence 11bis, to
permit the ICTY to transfer indictments, and later, cases, after it had considered the

appropriateness of doing so, taking into account, inter alia, the gravity of the crime,
the role of the accused, and the fair trial guarantees that will be accorded to the

accused.80

A major development occurred in August 2003, when the Security Council

explained its approach to the ICTY’s completion strategy in resolution 1503. This

68 Annual Report of the ICTY 2000, UN Doc. S/2000/777, para. 336.
69 See generally Dominic Raab, ‘Evaluating the ICTY and Its Completion Strategy’ (2005) 3 JICJ 82.
70 ICTY 2000 Report, para. 340. 71 30 November 2000. The roles of such judges have gradually expanded.
72 Annual Report of the ICTY 2001, S/2001/865, para. 4. 73 Prosecutor v. Krštić, Judgment T. Ch. I 2 August 2001.
74 Annual Report of the ICTY 2002, S/2002/985, para. 7. 75 Ibid., para. 218. 76 Ibid., para. 328.
77 Annual Report of the ICTY 2003, S/2003/829, para. 2. See Plavšić, ICTY T. Ch. 23 November 2003.
78 Annual Report of the ICTY 2003, para. 8. 79 Ibid., para. 232.
80 See generally, Michael Bohlander, ‘Referring an Indictment from the ICTY and ICTR to Another Court – Rule 11bis

and the Consequences for the Law of Extradition’ (2006) 55 ICLQ 219.
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suggested that the prosecutor concentrate on high-level offenders, and set out its

completion timetable. In addition to the prosecutor completing investigations by
2004, the Trial Chambers were required to complete their business by 2008 and

appeals were to end by 2010.81 Scepticism about the ability of the Tribunal to keep
to this timetable was not unfounded.82 Nonetheless, the Security Council adopted
resolution 1534 (2003), which required the Tribunal’s judges to check that any new

indictment focused on ‘the most senior leaders suspected of being most responsible for
crimes’ in the Tribunal’s jurisdiction, a requirement adopted in Amended Rule of

Procedure and Evidence 28(A). Some have questioned whether this is consistent with
the requirements of prosecutorial independence.83 Although such critiques are worth

taking seriously, it is unlikely that it altered the prosecutor’s strategy in a practical
way, as she had already been focusing on such offenders for some time.

In 2005, after the prosecutor completed investigations for war crimes,84 the
tribunal began to refer cases to national jurisdictions, in particular in Bosnia and
Croatia, for trial.85 As of May 2006, the Tribunal had, of the 161 people charged,

forty-eight in custody, seventeen on provisional release, nineteen serving sentences
in States that had agreed to take them, seventeen who had completed their sentences

and three awaiting appeals against their acquittals. In addition, five had been
acquitted. Twenty-eight people had their indictments withdrawn, or died before

proceedings began, eight had been transferred to domestic jurisdictions for trial,
and one was awaiting transfer. One died whilst serving his sentence, and three died

during proceedings.86 The death of the most (in)famous of these, Slobodan
Milošević, in 2006, robbed the Tribunal of the possibility of completing proceedings

against one of the main leaders involved in the wars of 1991–1995.87 The number of
accused in custody, and the six who have been publicly indicted but are still at large,
make it unlikely that the ICTY will be able to keep to the timetable the Security

Council has set.88

7.2.5 Appraisal of the ICTY

The ICTY itself has set out a number of its achievements.89 These are that it has
promoted accountability rather than impunity, established the facts of the crimes in

former Yugoslavia, brought justice to victims and given them a voice, developed

81 See Raab, ‘Completion Strategy’, 85–6. 82 Ibid., at 86, 95.
83 Darryl A. Mundis, ‘The Judicial Effects of the ‘‘Completion Strategies’’ on the ad hoc International Criminal Tribunals’

(2005) 99 AJIL 142; Larry D. Johnson, ‘Closing an International Criminal Tribunal While Maintaining International
Human Rights Standards and Excluding Impunity’ (2005) 99 AJIL 158.

84 2005 Report, para. 172. 85 See Bohlander, ‘Referring an Indictment’.
86 Key Figures of ICTY Cases, available at www.un.org/icty/cases-e/factsheets/procfact-e-htm.
87 The leaders of Croatia and Bosnia in the relevant periods, Franjo Tudjman and Alija Izetbegović respectively, died

unindicted, if not uninvestigated.
88 Annual Report of the ICTY UN Doc. S/2005/532, para. 257.
89 Bringing Justice to the Former Yugoslavia: The Tribunal’s Core Achievements available at www.un.org/icty/cases-e/

factsheets/achieve-e.htm.
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international law and strengthened the rule of law.90 The Tribunal has, to some extent,

fulfilled these goals.
It is true that the creation of the ICTY has contributed to the trend against

impunity, not least as its creation and Statute provided a direct precedent for the
ICTR, and a slightly less direct one for the ICC.91 Also the ICTY showed that
international prosecutions were possible outside the situation of a complete defeat

of one side in a conflict. The Tribunal has taken considerable pains to determine what
happened in former Yugoslavia accurately, even if its approach has been criticized.92

The Tribunal spent considerable time and resources to attempt to bring (corrective)
justice to victims, even if its practice has not always been perfect by the exacting

standards of victims’ rights advocates.93

It is difficult to doubt the ICTY’s impact on international law.94 Although the

Tribunal has been accused of being too quick to decide that aspects of the law are
customary,95 and of seeking always to expand its own authority,96 most of its decisions
are well reasoned, and have not been criticized by States.97 Although it might be

queried if all of the ICTY’s decisions on custom have been irreproachable, it is not
clear that they have violated the nullum crimen sine lege principle.98

On the down side, the ICTY has been charged, with varying degrees of accuracy, of
various sins against international law and justice.99 Some, such as that it has been

systematically biased towards or against one of the sides in the Yugoslav wars of
dissolution, are easily dismissable.100 Other critiques have included that the Tribunal

has been too expensive and bureaucratic,101 that its trials are characterized by
delay,102 violate the rights of defendants,103 and are far removed from the popula-

tions of former Yugoslavia.104 More generally it has been alleged that the Tribunal was
created in place of more effective action to prevent crimes in former Yugoslavia.105

90 Ibid. 91 Ralph Zacklin, ‘The Failings of ad hoc International Tribunals’ (2004) 2 JICJ 541.
92 José E. Alvarez, ‘Rush to Closure: Lessons of the Tadić Judgment’ (1998) 96 Michigan Law Review 2031.
93 Marie-Bénédict Dembour and Emily Haslam, ‘Silencing Hearings? Victim-Witnesses at War Crimes Trials (2004) 15

EJIL 151.
94 See, e.g. Robert Cryer, ‘Of Custom, Treaties, Scholars and the Gavel: The Influence of the International Criminal

Tribunals on the ICRC Customary Study’ (2006) 11 Journal of Conflict and Security Law 239.
95 See Guénaël Mettraux, International Crimes and the ad Hoc Tribunals (Oxford, 2005) 13–18.
96 See, e.g. Gregory Lombardi, ‘Legitimacy and the Expanding Power of the ICTY’ (2002–2003) 37 New England Law

Review 887. A counterexample would be the Blaškić decision, see ch. 19.
97 One exception is Kupreškić et al. ICTY T.Ch. II 14.1.2000, paras. 521–36, which rather unconvincingly derived the

prohibition of practically all reprisals from contradictory practice and a bold interpretation of the Martens clause. See
Christopher Greenwood, ‘Belligerent Reprisals in the Jurisprudence of the International Criminal Tribunal for the
Former Yugoslavia’ in Claus Kreß et al. (eds.), National and International Prosecution of Crimes Under International
Law (Berlin, 2001) 539. As to the ‘Martens clause’, see Theodor Meron, ‘The Martens Clause, Principles of Humanity,
and Dictates of Public Conscience’ (2000) 94 AJIL 78.

98 See generally, Mohamed Shahabuddeen, ‘Does the Principle of Legality Stand in theWay of Progressive Development
of the Law?’ (2004) 2 JICJ 1007.

99 On the more general questions about criminal prosecution here, see sections 2.2.7 and 2.2.8.
100 Although also see nn. 66, 67 and corresponding text on the critiques in relation to the NATO/Kosovo Report.
101 Zacklin, ‘Failings’, at 543–4.
102 See, e.g. Patrick L. Robinson, ‘Ensuring Fair and Expeditious Trials at the ICTY’ (2000) 11 EJIL 569. 103 Ibid.
104 Laurel E. Fletcher and Harvey Weinstein, ‘A World Unto Itself: The Application of International Criminal Justice in

former Yugoslavia’ in Eric Stover and Harvey Weinstein (eds.), My Neighbour, My Enemy: Justice and Community in
the Aftermath of Mass Atrocity (Cambridge, 2004) 29.

105 See, e.g. David Forsythe, Human Rights in International Relations (Cambridge, 2000) 221.
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All of these critiques have some purchase. The ICTY is expensive. Between 1993

and 2007 the official budget of the ICTY has amounted to US$1,243,157,722. It may
simply be that international justice is expensive,106 although excessive bureaucracy in

the UN contributing to both cost and delay is not unprecedented. Trials have taken a
long time, although some delays have been referable to attempts to ensure fair trials
for defendants. Nonetheless, some of the decisions of the Tribunal have been con-

troversial in relation to fair trial. Notable in this regard has been the use of anonymous
witnesses. Although understandable witness protection issues arise in relation to

prosecutions of international crimes, the practice of the Trial Chamber in the Tadić
case of granting witnesses complete anonymity proved very controversial, in particu-

lar owing to the false testimony of one such protected witness, Dragan Opacić.107 The
question of distance from the relevant populations is a difficult one, but the ICTY did

not initially give such matters sufficient consideration in its early practice, a point the
Tribunal has attempted to rectify by setting up various ‘outreach’ programmes.108 In
addition, the security situation in former Yugoslavia would not have permitted the

ICTY to have sat there, at least until very recently. In relation to the final critique
mentioned above, that the ICTY was created in place of more effective action to

prevent crimes in former Yugoslavia, it raises an important issue, although it is likely
that the best available option was to create a tribunal. If it had not been created there

would not have been any more effective response to the crimes in former Yugoslavia
forthcoming. Equally, a more general issue, that of selectivity, certainly arises when-

ever an ad hoc tribunal is set up.109

7.3 The International Criminal Tribunal for Rwanda

7.3.1 The creation of the ICTR

This consideration fed into the decision to create the ICTR. Given the creation of the
ICTY for a European conflict, when genocide clearly occurred in Africa, it was

considered necessary and appropriate to create an analogous tribunal for crimes
committed there.110 The UN and its members (who reduced the number of peace-

keepers in Rwanda at the start of the genocide in April 1994),111 treated the creation of
a tribunal for Rwanda largely as they did for the ICTY, beginning with condemnation,

then setting up a Commission of Experts and, before they reported, deciding to set up
an international tribunal.112

106 See further section 2.2.8. 107 Tadić, ICTY T. Ch. II 7.5.1997, paras. 553–4.
108 David Tolbert, ‘The International Criminal Tribunal for the Former Yugoslavia: Unforeseen Successes and

Foreseeable Shortcomings’ (2002) 26(2) Fletcher Forum of World Affairs 7, 13–14.
109 Gerry Simpson, ‘War Crimes: A Critical Introduction’ in TimothyMcCormack and Gerry Simpson (eds.), The Law of

War Crimes (The Hague, 1997) 1 at 8.
110 Payam Akhavan, ‘The International Criminal Tribunal for Rwanda: The Politics and Pragmatics of Punishment’

(1996) 90 AJIL 501.
111 See, Security Council resolution 912 (1994). More generally see, e.g. Gerard Prunier, The Rwanda Crisis

(London, 1997).
112 Security Council resolutions 935 (1994) (Commission) and 955 (1994) (Court).
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Unlike the ICTY Statute, the ICTR statute was drafted by the members of the

Security Council, following closely the model of the ICTY Statute. While Rwanda,
then a member of the Council, was initially supportive, it did not succeed in including

the death penalty, excluding crimes other than genocide from the court’s jurisdiction
or granting the court jurisdiction before 1994, and it therefore voted against the
creation of the ICTR.113 This does not affect the legality of the creation of the

Tribunal, which finds its basis, like the ICTY, in Chapter VII of the UN Charter.114

7.3.2 The structure of the ICTR

The structure of the ICTR is very similar to that of the ICTY; it too has an Office of the
Prosecutor, a Registry, and three Trial Chambers, which have the same functions as

their counterparts in theHague. To ensure a consistent jurisprudence between the ICTY
and ICTR, they share a joint Appeals Chamber (based in the Hague).115 Originally this

was staffed only by judges from the ICTY. This gave rise to a feeling that the ICTRwas
the ‘poor cousin’ of the ICTY but was rectified in late 2000 when two ICTR judges were

appointed to that Chamber. Originally, the ICTY and ICTR shared a prosecutor.
However the job was split in 2003 and a separate prosecutor for the ICTR was

appointed. The ICTR has always had its own president, of which there have been three.

7.3.3 The jurisdiction of the ICTR and its relationship to national courts

The ICTR, like the ICTY, has jurisdiction over war crimes, crimes against humanity
and genocide,116 although the definitions of the last two crimes are different from those

in the ICTY. In particular the definition of crimes against humanity has an additional
requirement of discrimination for all crimes against humanity (Article 3), and the

jurisdiction of the ICTR over war crimes is limited to those in non-international
armed conflicts (Article 4). The ICTR’s jurisdiction over these crimes is limited to
where they occurred in Rwanda, or were committed by Rwandans in neighbouring

States, between 1 January and 31 December 1994.117 The ICTR has primacy over
domestic courts, in the same way as the ICTY.118

7.3.4 The practice of the ICTR

Teething troubles

The ICTR began at a snail’s pace. Its seat, in Arusha, Tanzania, was only decided upon
in February 1995.119 Also, staffing was a problem, recruitment being difficult and

113 S/PV.3453, 2, 10–12. China abstained on the resolution.
114 The ICTR affirmed the legality of its own creation in Kanyabashi ICTR T. Ch. II 18.6.1997. The decision is, however,

terse and amounts to little more than a refusal to investigate the legality of Security Council actions.
115 ICTR Statute, Art. 12(2). 116 ICTR Statute, Arts. 2, 3 and 4 respectively. 117 ICTR Statute, Art. 1.
118 ICTR Statute, Art. 8(1). 119 Security Council resolution 977 (1995).
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slow.120 Even so, the first indictment was confirmed in November 1995.121 Early

cooperation from some African States was quite quick, and proceedings opened
against Georges Rutaganda and Jean-Paul Akayesu on 30 May 1996.122 Rwanda,

however, remained rather lukewarm in its relations with the Tribunal.
Although funding for the Tribunal at the time was inadequate,123 there were also

concerns about the extent to which resources, and the tribunal as a whole, were being

managed.124 These were brought into the open in a highly critical report of the UN
Office of Internal Oversight Services of 6 February 1997.125 Whilst accepting that

sporadic funding for the Tribunal limited its effectiveness,126 and deciding that the
‘evidence adduced did not confirm allegations of corrupt practices or misuse of

funds’,127 the Report uncovered ‘mismanagement in almost all areas of the
Tribunal, and frequent violations of United Nations rules and regulations’.128 The

registry was singled out for very heavy criticism, in particular, for financial irregular-
ities, employing under-qualified staff, and weak asset management.129 The Office of
the Prosecutor was considered inefficient, and beset by leadership failure by the deputy

prosecutor.130 Of the three organs, only the Chambers escaped serious critique.131 As a
result of the report, both the registrar’s and the deputy prosecutor’s resignations were

sought, and obtained.132 Also, attempts were made to recruit appropriate people to
managerial positions and improve financial discipline.133

Moving forwards

The ICTR’s fortunes took a turn for the better in May 1998, when Jean Kambanda,

the Prime Minster of the government that presided over the genocide, pleaded guilty
to genocide. Notwithstanding his guilty plea, which recognized, importantly, that

genocide had occurred in Rwanda, he was sentenced to life imprisonment.134 In
spite of continuing technical, logistical and resourcing problems, the Tribunal
moved into a phase of increased trial work, which led the Security Council to increase

the number of Trial Chambers to three in April 1998.135 The first full trial ended in
September 1998, with the conviction of Akayesu for genocide, in a judgment that

not only offered the first express application of the Genocide Convention by an
international tribunal, but also determined that sexual offences could form the

actus reus of genocide.136

Trials were moving slowly but forward during 1999, when the relationship between

the ICTR and Rwanda collapsed. The reason for this was the decision of the Appeals
Chamber that the pre-trial detention of Jean-Bosco Barayagwiza, one of the mass

120 Annual Report of the ICTR 1996, S/1996/778, para. 12. 121 Ibid., para. 31. 122 Ibid., para. 39.
123 Ibid., para. 77. 124 General Assembly Resolution 52/213 C.
125 Report of the Secretary-General on the Activities of the Office of Internal Oversight Services, A/51/789.
126 Ibid., para. 5. 127 Ibid., para. 6. 128 Ibid. 129 Ibid., paras. 11–33. 130 Ibid., paras. 55–9.
131 Ibid., paras 60–63. 132 Annual Report of the ICTR 1997, S/1997/868, para. 57. 133 Ibid., para. 57.
134 Prosecutor v. Kambanda, ICTR T. Ch. I 4.9.1998. Kambanda unsuccessfully appealed; Kambanda ICTR A.

Ch. 19.10. 2000.
135 Security Council resolution 1165 (1998). See Annual Report of the ICTR 1999, S/1999/943, paras. 5, 126.
136 Akayesu, ICTR T. Ch. I 2.9.1998; see section 10.3.1.
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media advocates of the genocide, violated his human rights, and so the Tribunal

should use its inherent power to decline jurisdiction over him.137 Rwanda was out-
raged, and suspended cooperation with the Tribunal, which owing to the vast majority

of evidence and witnesses being located in Rwanda made progress with trials very
difficult. The Appeals Chamber quickly revisited its decision on the point and deter-
mined that on the basis of further factual submissions by the prosecutor, the Tribunal

ought to continue to exercise jurisdiction over him, but he ought to receive a reduction
in any sentence he received if he were to be convicted, to take into account his pre-trial

predicament.138 Although relations between the ICTR and Rwanda improved, many
thought that politics, more than law, was involved in the decision.139

Nonetheless, the position of the ICTR was improved in 2001 when, pursuant to
Security Council Resolution 1329,140 ad litem judges were appointed to assist in trials.

By early 2001, it was thought that the prosecutor would complete her investigative
work by 2005.141 Trial work remained slow however,142 and pre-trial detention of
suspects was becoming very long.

The completion strategy

As the ICTR began to think in terms of completion, plans were formulated to pass up

to forty cases to national jurisdictions (including Rwanda) rather than have them
prosecuted by the ICTR.143 Thus in July 2002 the ICTR adopted its own Rule 11bis,

permitting the transfer of cases to national jurisdictions. To assist the ICTR in
completing its judicial business (which was still taking a great deal of time) the

Security Council adopted Resolution 1431 on 14 August 2002, which set up a pool
of eighteen ad litem judges.144 Although the ICTR was assisted by a number of States,

relations with Rwanda remained less than friendly.145

In August 2003, Security Council Resolution 1503 (2003) set out the Security
Council’s timetable for completion, which was the same as that for the ICTY. This

resolution also split the role of the prosecutor in two, creating separate positions of
ICTY and ICTY prosecutor on the stated basis that the job was too large for one

person and thus Rwanda was being overlooked.146 The completion strategy was
expanded upon by Resolution 1534, which required both Tribunals to review their

case-load to determine which cases could be tried at the domestic level.147 The ICTR

137 Barayagwiza, ICTR A. Ch. 3.11.1999.
138 Barayagwiza, ICTR A. Ch. 31.3. 2000. In the event, he was convicted, and sentence to thirty-five years’ imprisonment,

unlike his codefendants, both of whom were sentenced to life. Nahimana, Barayagwiza and Ngeze, ICTR T. Ch. I
3.12.2003 paras. 1106–7.

139 William A. Schabas, ‘Prosecutor v. Barayagwiza’ (2000) 94 AJIL 563 565.
140 5.12.2000. 141 Annual Report of the ICTR 2002, UN Doc. S/2002/733, para. 121. 142 Ibid., paras. 1–6.
143 Ibid., para. 10. The ICTR had, early on in its practice, unsuccessfully attempted such an approach, with respect to

Bernard Ntuyuhaga; Ntuyuhaga, ICTR T. Ch. I 18.3.1999.
144 See Annual Report of the ICTR 2003, UNDoc. S/2003/707 paras. 7–8; Annual Report of the ICTR 2005, S/2005/534,

para. 5.
145 Ibid., para. 63.
146 For a different view see LucReydams, ‘The ICTRTenYears On: Back to theNuremberg Paradigm?’ (2005) 3 JICJ 977.
147 26.3.2004.
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declared its ability to meet the various deadlines (subject to State cooperation) in

2005.148 Its ability to do so was assisted by negotiations with Rwanda to facilitate
transfer of cases from the ICTR toKigali.149 The ICTR has nonetheless proved rather

unwilling to transfer cases to domestic fora.150

7.3.5 Appraisal of the ICTR151

While the Tribunal has come in for a great deal of criticism in the past,152 the picture is

not all bad, and has been improving markedly. The ICTR has had notable success in
obtaining, and trying, high-level suspects. As of May 2006, the Tribunal had tried

twenty-seven people, and was in the process of trying twenty-seven more.153 Although
it has not obtained all of the ringleaders of the genocide, it has many of them, and they

are being prosecuted or have been convicted.154 Its successes on this point are perhaps
greater than those of the ICTY. Also the early Akayesu decision has formed an

important authoritative determination that genocide had occurred in Rwanda, a
point that some in the mid-1990s denied or tried to minimize.155 Indeed the ICTR

now takes juridical notice of the fact that there was genocide in Rwanda in 1994.156

The Tribunal has assisted in the development of international criminal law, perhaps
most notably by its treatment of sexual offences,157 but also in relation to the

responsibility of controllers of mass media for incitement to commit genocide.158 It
is nonetheless true that the quality of the legal reasoning contained in judgments of the

ICTR is variable.159

Trials at the ICTR have taken an extremely long time, and have been subject to

manifold delays. These are, in part, because of the difficulties involved in translation
fromKinyarwanda to English and French,160 and the awkward logistics of having the

Tribunal based in Arusha, and the Office of the Prosecutor based in Kigali, neither of
which are cities with a strong infrastructure.161 Problems relating to repeated changes
of defence counsel by the defendants have also contributed to trials’ dilatory nature,162

148 S/2005/336. 149 Annual Report of the ICTR 2005 para. 49. 150 Bagaragaza, ICTR T. Ch. III 19.5.2006.
151 For an early (positive) appraisal see Djiena Wembou, ‘The ICTR: Its Role in the African Context’ (1997) 321

International Review of the Red Cross 685.
152 See, e.g. Todd Howland andWilliam Calathes, ‘The UN’s International Criminal Tribunal: Is it Justice or Jingoism for

Rwanda? A Call for Transformation’ (1998) 39 Virginia Journal of International Law 135.
153 The Tribunal at a Glance, http://www.un.org/icty/glance-e/index.htm
154 Larissa J. van denHerik,The Contribution of the Rwanda Tribunal to the Development of International Law (TheHague,

2005) 263.
155 See Prunier, The Rwanda Crisis, 345.
156 Prosecutor v. Karemera, Ngirumpatse and Nzirorera, ICTR A. Ch.16.6.2006.
157 Kelly Askin, ‘Gender Crimes at the ICTR: Positive Developments’ (2005) 3 JICJ 1007. On other aspects of the ICTR’s

practice on sexual offences see, Annual Report of the ICTR 2000, UN Doc. S/2000/927, para. 133, Annual Report of
the ICTR 2001, UN Doc. S/2001/863, para. 108, Annual Report of the ICTR, 2002 para. 75, Annual Report of the
ICTR 2004, UN Doc. S/2004/601, paras. 59–61.

158 Nahimana, Barayagwiza and Ngeze, ICTR T. Ch. 3.12.2003, although see Dina Temple-Raston, Justice on the Grass
(New York, 2005).

159 See van den Herik, The Contribution of the Rwanda Tribunal, 261.
160 About which the tribunal has been candid, see e.g. Akayesu T. Ch. I 2.9.1998 para. 145.
161 Eric Møse, ‘The Main Achievements of the ICTR’ (2005) 3 JICJ 920 at 923, 927.
162 Annual Report of the ICTR 2001, para. 14.
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but the judges also have not always helped move things along speedily.163 Also,

attempts to assist victims although laudable,164 have not always been effective, and
treatment of victims by the tribunal has not always lived up to aspirations or basic

standards.165

It has been suggested that the ICTR is both geographically and metaphorically
too distant from the people of Rwanda, who remain for the most part uninformed

about and unaffected by the tribunal.166 The Tribunal has created an outreach
programme, which includes a visitors’ centre in Rwanda, radio broadcasts and

recently the creation of a satellite television station,167 but whether these have proved
effective is a matter of controversy,168 although it may be too early to tell. A linked

critique is the cost of the ICTR, which has been high (although less than the ICTY).169

Some have suggested that the money spent on the ICTRwould have been put to better

use supporting Rwandan justice efforts.170 Whether or not that would have been the
case, similar levels of funding would not have materialized if a call had gone out for
assistance to rebuild the Rwandan justice system.

Further reading

The websites of both Tribunals are very useful. They may be found at
www.un.org/icty and www.ictr.org

Useful symposia on the ICTY can be found at (2004) 2 JICJ 353–597 and
(2002–2003) 37 New England Law Review 865–1080. Similarly on the ICTR
see (1997) 321 International Review of the Red Cross 665–732 and (2005) 3
JICJ 801–1033.

M. Cherif Bassiouni and Peter Manikas, The Law of the International Criminal
Tribunal for Yugoslavia (Ardsley, 1996).

John O’Brien, ‘The International Tribunal for Violations of International
Humanitarian Law in the Former Yugoslavia’ (1993) 77 AJIL 639.

John Hagan, Justice in the Hague: Prosecuting War Crimes in the Balkans
(Chicago, 2003).

Pierre Hazan, Justice in a Time of War: The True Story Behind the International
Criminal Tribunal for the Former Yugoslavia, James Snyder (trans.) (College
Station, Texas, 2004).

Rachel Kerr, The International Criminal Tribunal for Former Yugoslavia: An
Exercise in Law, Politics and Diplomacy (Oxford, 2004).

163 Alison des Forges and Timothy Longman, ‘Legal Responses to the Genocide in Rwanda’ in Stover andWeinstein,My
Neighbour, My Enemy, 49 at 53–5.

164 See Møse, ‘The Main Achievements’, 937; also the Annual Report of the ICTR 1999, para. 113.
165 Göran Sluiter, ‘The ICTR and the Protection of Witnesses’ (2005) 3 JICJ 962.
166 José E. Alvarez, ‘Crimes of Hate/Crimes of State, Lessons from Rwanda’ (1999) 24 Yale Journal of International Law

365 at 403–18, 459–62.
167 See generally Annual Report of the ICTR 1999, para. 1208, Annual Report of the ICTR 2001, paras. 135ff, Annual

Report of the ICTR 2004, para. 55, Annual Report of the ICTR 2005, paras. 61–3.
168 See Timothy Longman et al., ‘Connecting Justice to Human Experience: Attitudes Towards Accountability and
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