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The International Criminal Court

8.1 Introduction

The creation of a permanent international criminal court with potentially worldwide

jurisdiction is one of the most important developments in international criminal law.
The Statute of the International Criminal Court not only establishes a new judicial

institution to investigate and try international offences, but also sets out a new code
of international criminal law. This chapter describes the steps leading to the

establishment of the ICC, its principal features, and some of the legal and political
responses to it.

8.2 The creation of the ICC

The first serious proposal for an international court was probably that made in 1872

by Gustav Moynier, one of the founders of the International Committee of the Red
Cross, who was concerned that national judges would not be able fairly to judge
offences committed in wars in which their countries had been involved.1 Nothing came

of this and in spite of the so-called Nuremberg Promise that the trials after the Second
World War would set a precedent for others,2 there was no early successor to the

Nuremberg and Tokyo Tribunals to prosecute international crimes at the inter-
national level. A proposal to set up a permanent international criminal court was

discussed during the negotiations on the 1948 Genocide Convention, but the
Convention as agreed looks only to the possibility of such a court in the future.

Article VI provides that persons charged with genocide are to be tried by a court in
the territory where the act was committed or ‘by such international penal tribunal as
may have jurisdiction with respect to those Contracting Parties which shall have

accepted its jurisdiction’.
When it approved theGenocide Convention, theUnitedNations General Assembly

also adopted a resolution which requested the International Law Commission to

1 Christopher Keith Hall, ‘The First Proposal for a Permanent International Criminal Court’ (1998) 322 International
Review of the Red Cross 57.

2 See section 6.3.2.

119

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006.009
https://www.cambridge.org/core


study the desirability and possibility of establishing an international judicial organ for

the prosecution of, inter alia, the crime of genocide.3 This study was to be undertaken
by the Commission in parallel with its drafting of the substantive rules of international

criminal law. Following a favourable report, a special committee appointed in 1950 by
the UN General Assembly produced a draft statute for a permanent court. Although
the draft was reviewed by a further committee,4 the General Assembly postponed the

matter until consideration of the definition of aggression and the draft Code of
Offences was complete.5 In turn, progress on the draft Code stalled. The concept of

a permanent international criminal court had not received universal support, and
during the Cold War allegations of the commission of international crimes were

usually regarded as largely propagandistic. Indeed, Georg Schwarzenberger went as
far as to say ‘the chief effects of the [Genocide] Convention have been to enrich the

vocabulary of international invective and enable the International Court of Justice . . .
to complicate further the law relating to treaty reservations’.6 Attention was turned to
the development of more effective means of inter-State cooperation in the national

prosecution of crimes, under treaties providing for extradition or prosecution and for
legal assistance from one State to another.

It is ironic that it was a wish by Trinidad and Tobago to secure international
prosecutions for drugs offences that finally gave the impetus to the creation of the

International Criminal Court: ironic because the court that was finally established
does not have any jurisdiction over drugs offences. Trinidad and Tobago proposed in

1989 that the creation of a permanent international criminal court be put back on the
agenda of the United Nations; the General Assembly asked the International Law

Commission to draft a Statute for such a court, and the Commission responded
swiftly, producing a final text7 in 1994.

The draft statute proposed by the ILC gave the court jurisdiction over more

offences than the ICC has now: as well as the four categories in the ICC Statute,
there was a list of ‘treaty crimes’ which included offences under the multilateral

terrorism conventions and a UN drugs convention.8 But in most respects the ILC
draft was more protective of States’ sovereignty than the eventual ICC Statute. Only

States Parties and the Security Council could refer situations to the proposed court;
the Prosecutor was not able to initiate investigations on his or her own initiative. In

respect of most of the crimes,9 and in the absence of a referral by the Security Council,

3 GA res. 260(III)B. 4 Report of the Committee on International Criminal Jurisdiction, UN Doc.UNGAOR A/2645.
5 GA res. 898(IX).
6 Georg Schwarzenberger, International Law as Applied by International Courts and Tribunals (London, 1968), vol.II, 530.
7 Report of the International Law Commission on the work of its forty-sixth session, UNGAOR 49th session Suppl. No.10,
A/49/10 (1994); included, without commentary, in M. Cherif Bassiouni, The Statute of the International Criminal Court:
A documentary history New York, 1998) 657. The drafting of the draft ILC statute is discussed in James Crawford, ‘The
Making of the Rome Statute’ in Philippe Sands (ed.), FromNuremberg to the Hague: The Future of International Criminal
Justice (Cambridge, 2003) 109.

8 The full list of treaty crimes comprised grave breaches of the Geneva Conventions and AP 1, and offences under six
terrorism instruments, the Apartheid Convention, and the UN Drugs Convention.

9 There was worldwide jurisdiction over genocide, provided that a complaint was lodged by a State which was a party both
to the court’s Statute and to the Genocide Convention.
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the court would have jurisdiction only if both the State with custody of the alleged

offender and the State on whose territory the alleged crime had been committed had
accepted the jurisdiction of the court for the purpose of that crime. This was the

so-called opt-in provision: States were not required, by becoming parties to the
Statute, to accept the jurisdiction of the court for their nationals or for crimes
occurring on their territory in respect of any crime except genocide; they were free

to opt in for additional specific crimes, or for none at all. The ILC draft also had a
provision which precluded the court from taking jurisdiction over a situation which

was on the agenda of the Security Council under Chapter VII of the UN Charter,
unless the Council agreed. This provision, the precursor to Article 16 of the ICC

Statute, would have allowed the Council to prevent court action by putting anymatter
on its agenda under its peace and security mandate.

The 1994 ILC draft statute was submitted at a fortunate time in international
relations: Cold War divisions had thawed, there was enthusiasm for international
tribunals, and the international community had embarked on several treaty-based

initiatives strengthening human rights and humanitarian law. Scepticism about the
prospects for a permanent international criminal court was diminishing. A significant

number of States, however, still doubted the wisdom of creating a new court, both on
principle and with respect to the specific details of the project. The doubting States

were sufficiently strong to prevent the convening of a conference to conclude a treaty
immediately. Instead, an ad hoc committee was established to examine the issues more

closely.10 A year later there was enough support to set up a Preparatory Committee11

to prepare a text of a possible draft convention, as the next step towards the holding of

a conference. Working on the basis of the ILC draft Articles, the Preparatory
Committee began to negotiate texts, collated proposals for alternatives to many of
the ILC Articles and, progressing beyond the ILC text, prepared a complete draft

statute with hundreds of different alternative proposals. During the Preparatory
Committee meetings, a ‘Like-Minded Group’ of States supportive of a new court

emerged, and agreement was reached to hold a conference in Rome in the summer of
1998. The draft statute which had emerged from the Preparatory Committee, with its

numerous alternative texts, served as the basis for negotiation at the conference.12

8.2.1 The Rome Conference

In the five weeks allocated to the conference to draft the ICC’s Statute, there was a
cornucopia of controversies, from the highly political, like the role of the Security

10 The Ad Hoc Committee on the Establishment of an International Criminal Court, convened by GA res. 49/53, met for
two sessions in 1995 and produced a report (UNGAOR A/50/22) which records the early discussions on the major
features of the court.

11 Convened by GA res. 50/46 and with its mandate reaffirmed in GA res. 51/207 and 52/160, the Preparatory Committee
on the Establishment of an International Criminal Court met for six sessions during the years 1995 to 1998; its reports
may be found in UNGAOR A/51/22 and in the conference records at UN Doc. A/CONF.183/13 (Vol.III) 5.

12 UN Doc. A/CONF. 183/13 (Vol.III) 5.
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Council, to detailed aspects of criminal procedure negotiated by criminal lawyers from

very diverse legal systems. Much of the negotiation of specific texts at the conference
was carried out in informal committees. The process was slow since each committee

worked without voting and by consensus. Compromises were necessary if agreement
was to be reached, even where the issues concerned technical but important subjects
such as the general principles of criminal law.

Of the various objectives of the negotiators, two of the strongest were the conflicting
aims, often reflected within a single government delegation, of ensuring the prosecu-

tion of those responsible for the world’s worst atrocities but avoiding undue exposure
of national leaders to the new Court. The sixty-strong Like-Minded Group was

influential both in driving forward the process as a whole and in seeking specific
solutions on some aspects of the text. Other groupings of States such as the European

Union, the Southern African Development Community, and the Non-Aligned
Movement all met at different times during the conference and formulated coordi-
nated positions on various of the provisions of the Convention.13 Non-governmental

organizations were represented in large numbers; although they could not take part
directly in the negotiations, they were able to present papers and lobby from the

margins. It was largely due to these organizations that the impetus for the establish-
ment of the Court was maintained.

By the last week of the conferencemost of the technical matters had been settled, but
a few major questions remained. The most difficult issues related to the jurisdiction of

the new Court and, in particular, how broad the jurisdiction of the Court would be
and which States would have to agree before its jurisdiction could be exercised. In the

absence of agreement and with two days left before the end of the conference, it fell to
the Bureau of the Committee of the Whole and associated delegates, under the
Chairman, Philippe Kirsch, to propose a compromise on these controversial issues.

This proposal, including in particular the texts of Articles 12 and 124, was put forward
with the rest of the negotiated treaty on the penultimate day in an attempt to balance

the conflicting positions of different delegations.
While most delegations supported the text, some were not prepared to accept it as it

stood and chose to put their own amendments to the vote. The delegation of India
asked for a vote on its proposals14 to include a crime related to the use of weapons of

mass destruction and to exclude any role for the Security Council. The United States
called for a vote on their amendments15 to the jurisdiction provision, which would
have required the consent of the State of nationality of the suspect, the territorial State

and, if the suspect was committing official acts which were acknowledged as such by
the State concerned, the consent of that State. Only the intervention of a ‘no-action

motion’ on both sets of amendments avoided the text of the Statute being broken
apart; this procedural device was a means of allowing delegations to vote against

13 Many States belonging to each of these groups were also members of the Like-Minded Group.
14 A/CONF.183/C.1/L.94 and A/CONF.183/C.1/L.95. 15 A/CONF.183/C.1/L.70 and A/CONF.183/C.1/L.90.
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putting the amendments to the vote, an easier step for many to take than voting

against the amendments themselves. The final text of the Statute was adopted by a
vote of 120 to 7, with 21 abstentions.16

Although it is not necessary to revisit in detail the course of the conference in Rome,
there are two features of the negotiations which help to explain some aspects of the
Statute.

The problem of travaux préparatoires

The Vienna Convention on the Law of Treaties provides that a treaty is to be

interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose. To

confirm this meaning, or if the meaning is ambiguous, obscure or manifestly absurd or
unreasonable, supplementary means of interpretation may be used, including the

preparatory work of the treaty and the circumstances of its conclusion.17 One result
of the informal process of negotiation at Rome is that there are only limited written
records of the conference.18 Another factor is that some of the provisions result from

the negotiations during the Preparatory Committee in New York, rather than during
the conference. Except for those few provisions which follow the draft prepared by the

International Law Commission, therefore, or the history of which is to be found in the
formal conference records, there is a marked absence of the travaux préparatoires

which are usually to be expected in the drafting of a major treaty. The reasoning
behind most of the texts which emerged from New York and from Rome is not to be

found in the record of the views of delegates who argued for them or in an examination
of the written proposals for amendments. The lack of standard travaux préparatoires

means that those seeking for help with the meaning of a difficult or controversial
provision of the Statute will have to place more reliance than would normally be the
case on written commentaries and books about the ICC;19 if these record the recollec-

tions of the negotiators at the conference they are the nearest things to travaux that we
have, although they cannot always be relied upon to be neutral.

Working methods during the negotiations

As indicated above, individual sections of the text of the draft statute were negotiated

by different committees and through different processes, and parts of those sections
were sometimes remitted to very informal consultation groups for decision if they

proved particularly difficult to agree. The methods of work adopted by the conference
led to disconnections among some parts of the Statute and to different usages in

terminology. Had there been more time, the Drafting Committee would have been

16 The votes were not recorded, but China, Israel and the United States announced that they had been among those who
voted against.

17 Arts. 31 and 32, which are generally regarded as reflecting customary international law.
18 For the Official Records see UN Doc. A/CONF. 183/13 (Vols. I to III).
19 The two most comprehensive of those written immediately after the conference are R. S. Lee, The International Criminal

Court: The Making of the Rome Statute (The Hague, 1999) and Triffterer, Observers’ Notes.
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able to do the work normally undertaken by such a committee and to draw attention

to inconsistencies and ambiguities in the text, rather than simply reconciling some of
the linguistic differences.20 But the pressure of time and the fact that some of the major

issues were left until the last two days resulted in difficulties in the text which cannot be
explained except by an understanding of how the Statute was negotiated.21

8.2.2 Preparations for the court

The closing session of the Rome Conference adopted both the text of the Statute and a
number of resolutions, one of which set up a Preparatory Commission to prepare the

subsidiary documents necessary for the establishment of the Court.
Sixty States were required to become parties to the Statute before it came into force.

The pace of ratifications was quicker than expected, and the Statute came into force on
1 July 2002, bringing the Court formally into existence. The Assembly of States Parties,

created by the Statute to oversee the administration of the court, then met and adopted
the Elements of Crimes, the Rules of Procedure and Evidence and the Agreement on

the Privileges and Immunities of the Court,22 all of which had been negotiated by the
Preparatory Commission.

8.3 Structure and composition of the ICC

The judges of the Court are divided into Pre-Trial, Trial and Appeals Chambers; the
Presidency, composed of the President and two Vice-Presidents and elected by the

judges from among their number, is responsible for the administration of the Court,
while the Registry provides the ‘non-judicial aspects’ of administration.23 The inclu-

sion of a Pre-Trials Division is a compromise between the common law prosecutorial
system and the French system of juges d’instruction, providing a contrast with the

largely common law character of the pre-trial stage at the ad hoc Tribunals; this mix of
two different systems will need some working through in practice to avoid unprofit-

able tension between the Pre-Trial Chamber and the Prosecutor’s Office in relation to
the conduct of investigations.24 As with the two Tribunals, the Prosecutor’s Office is
made an integral part of the Court; care needs to be taken in referring to the ‘Court’

when only the judicial arm is intended.

20 Even the linguistic differences could not all be resolved at the conference, and the final text of the statute had to undergo
a large number of more or less technical corrections after it had been signed by a number of States. The official text – in
all languages – is slightly different from the one voted on at the conference.

21 See Shabtai Rosenne, ‘Poor drafting and imperfect organisation: flaws to overcome in the Rome Statute’ (2000) 41
Virginia Journal of International Law 164, which addresses the discrepancy between the wording of Arts. 9 and 21 with
regard to the weight to be attached by the court to the Elements of Crimes.

22 These documents may all be found in the Official Records of the first session of the Assembly of States Parties to the
Rome Statute of the International Criminal Court on the website of the ICC http://www.icc-cpi.int/asp.html

23 The composition and administration of the court are dealt with in Part 4 of the Statute.
24 The respective roles of these organs in relation to an investigation, together with other aspects of the procedures of the

court, are described in ch. 17.
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In recognition of the importance for the success of the Court in having judges of the

highest possible calibre, the Statute sets out detailed provisions for the qualifications
of candidates for the judiciary. Article 36(3) requires candidates to have competence in

criminal law or in relevant areas of international law. This requirement for profes-
sional qualifications is combined with a duty for States selecting the judges to ‘take
into account’ the need for representation of the principal legal systems of the world,

equitable geographical representation and, for the first time in criteria for composition
of an international tribunal, the need for a fair representation of female and male

judges.25 The complex voting rules used for the first election of the eighteen judges of
the Court26 by the Assembly of States Parties took into account all of these provisions

except for the representation of the world’s legal systems (an exclusion justified on the
basis that this criterion would largely be met if geographical representation were

equitable). The Statute envisages the possibility of the Assembly establishing an
advisory committee on nominations of judges,27 but this approach has not been
adopted and so far the standard international practice in elections at the United

Nations, which can involve votes being traded among States for reasons other than
the personal and professional qualities and attributes of the judges, has been followed.

8.4 Crimes within the jurisdiction of the ICC

The Court has jurisdiction over ‘the most serious crimes of international concern’:

genocide, crimes against humanity, war crimes and aggression (Article 5(1)). The
Court cannot however exercise jurisdiction over the crime of aggression until the

Statute has been amended by the addition of a definition of that crime and the inclusion
of preconditions for the ICC to take jurisdiction (Article 5(2)). The offences are discussed

further in Chapters 10 to 13.
Whereas the Statutes of the two ad hoc Tribunals and the ILC draft statute for the

ICC do not provide detailed definitions of crimes, the ICC Statute defines war crimes

and crimes against humanity in unprecedented detail; the negotiators cited reasons of
certainty and the principle of legality, having in mind also that clear definitions would

help to limit unexpected exposure to prosecution. They also wanted to avoid judicial
creativity of too broad a nature and Article 22(2) therefore provides that the defini-

tions ‘shall be strictly construed and shall not be extended by analogy’. The definitions
of crimes do not represent the whole picture. They must be read with the general

principles of liability in Part 3 of the Statute (see Chapter 15) and are further elabor-
ated in the Elements of Crimes which are to assist the Court in the interpretation and

application of the provisions on offences (Articles 9 and 21).

25 Art. 36(8).
26 ICC-ASP/1/Res.2. The judges elected at the first election are listed with their qualifications and countries of origin in

William A. Schabas, An Introduction to the International Criminal Court (2nd edn, Cambridge, 2004) Appendix 6; the
judges currently on the Court may be found on the ICC website.

27 Art. 36(4)(c).
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The oft-stated aim of the process of definitionwas to codify existing customary law for

the purpose of the newCourt and the definitions are therefore by and large conservative.
But in crystallizing and clarifying those provisions which had not been previously

expressed as written criminal law the process inevitably moved the law along.28

There are provisions which arguably go beyond a mere codification of existing law
as it stood in 1998,29 but some of them have since been referred to as customary law in

the jurisprudence. The Rome Statute has thus contributed to the development of
customary law.30

On the other hand there are provisions which are arguably not as extensive as
customary law allows.31 Article 10 attempts to address this point by providing that the

Statute does not limit or prejudice existing or developing rules of international law ‘for
purposes other than this Statute’. This both mitigates the concern that the Statute will

in some way freeze the development of customary international law and confirms that
so far as the Court is concerned it must apply the provisions in the Statute even if
customary law creates wider offences.

The position is perhaps best described by an ICTY Trial Chamber in the
Furundžija case:

In many areas the Statute may be regarded as indicative of the legal views, i.e. opinio juris of a

great number of States. Notwithstanding article 10 of the Statute, the purpose of which is to

ensure that existing or developing law is not ‘limited’ or ‘prejudiced’ by the Statute’s provisions,

resort may be had cum grano salis to these provisions to help elucidate customary international

law. Depending on the matter at issue, the Rome Statute may be taken to restate, reflect or

clarify customary rules or crystallise them, whereas in some areas it creates new law or modifies

existing law. At any event, the Rome Statute by and large may be taken as constituting an

authoritative expression of the legal views of a great number of States.32

28 For discussion of the process see Leila Sadat, The International Criminal Court and the Transformation of International
Law (NewYork, 2002) 12,261–74; Darryl Robinson, ‘Crimes against Humanity: Reflections on State Sovereignty, Legal
Precision and the Dictates of the Public Conscience’ in Flavia Lattanzi and William Schabas (eds.), Essays on the Rome
Statute of the International Criminal Court (Il Sirente, 1999), vol.I, 139 at 140–4.

29 For example, the provision on child soldiers; see Herman von Hebel and Darryl Robinson, ‘Crimes within the
Jurisdiction of the Court’ in Lee, The Making of the Rome Statute, 79 at 117–18.

30 For example, the Special Court for Sierra Leone decided that recruitment of child soldiers was a crime in customary law
(Prosecutor v. Norman, Lack of Jurisdiction, SCSL-2004-14-AR72(E) paras. 30–53); but see Justice Robertson’s view
that ‘until the Rome Treaty itself, the rule against child recruitment was a human rights principle and an obligation upon
States, but did not entail individual criminal liability in international law. It did so for the first time when the Treaty was
concluded and approved on 17th July 1988.’ (Dissenting opinion at para. 38.)

31 For example, the commentary to Rule 156 in Henckaerts &Doswald-Beck, ICRC Customary Law, 586 maintains that a
list of war crimes not mentioned in the ICC Statute forms part of customary international law. In addition there is no
crime regarding the use of biological or chemical weapons in the Statute, not because there were strong views against
regarding this as customary law but because there was no agreement for the inclusion of nuclear weapons (see vonHebel
and Robinson, ‘Crimes within the Jurisdiction’ in Lee, The Making of the Rome Statute, 113–16).

32 Furundžija ICTY T. Ch. II 10.12.1998 para. 227, supported in Tadić ICTY A. Ch. 15.7.1999 para. 223 although Judge
Shahabuddeen reserved his position on the matter (Separate Opinion of Judge Shahabuddeen, para. 3). See also
Kupreškić where the Trial Chamber said that ‘although the Statute of the ICC may be indicative of the opinio juris of
many States, Article 7(1)(h) is not consonant with customary international law’ (ICTY T. Ch. II 14.1.2000 para. 580);
andHadžihasanović, where the Appeals Chamber considered that the fact that the Rome Conference voted for Art. 28,
though not legally conclusive of the matter, at least cast doubt on views opposing the law contained in that text, and that
the fact that ‘the Rome Statute embodied a number of compromises among the States parties that drafted and adopted it
hardly undermines its significance. The same is true of most major multilateral conventions.’ (ICTY A. Ch. 16.7.2003
para. 53.)
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8.4.1 Other crimes

During the negotiations, unsuccessful proposals were made for other crimes to be
added to the list.33 A resolution adopted by the conference at its closing session

recommended that the crime of terrorism and drugs crimes be considered at a review
conference ‘with a view to arriving at an acceptable definition and their inclusion in
the list of crimes within the jurisdiction of the Court’. These and any other additional

crimes may be added at a review conference if there is sufficiently wide agreement
(Article 123). States Parties however do not have to accept the jurisdiction of the Court

for any additional crimes in relation to their own nationals or crimes committed on
their own territory if they do not wish to do so (Article 121(5)).

8.5 Complementarity

A major feature of the ICC is that the Court cannot exercise its jurisdiction unless

there is a failure by a national judicial system. The Court is intended to supplement,
not to supplant, national jurisdictions and the preamble to the ICC Statute34 recog-

nizes that every State has a responsibility to exercise its own criminal jurisdiction over
international crimes. The principle of complementarity is based not only on respect for
the primary jurisdiction of States but also on practical considerations of efficiency and

effectiveness, since States will generally have the best access to evidence and witnesses
and the resources to carry out proceedings. An international court is only one way to

enforce international criminal law and it may not in every instance be the best one.35

The concept of complementarity originated in the ILC draft but was substantially

remodelled during the negotiations. It was crucial for the success of the negotiations
that the complementarity principle be settled at an early stage; before they could agree

to support the establishment of a new international court, States which were content
with their own administration of justice had to be satisfied that the new court would
not be able to take over cases which were being dealt with perfectly well at home. The

provision which is now Article 17 was therefore substantially agreed before the
conference even began.

A case will be inadmissible, and the Court will not be able to exercise its jurisdiction,
if a national authority is investigating or prosecuting the case or has already done so,

unless the circumstances indicate that the State is nevertheless unwilling or unable to
carry out proceedings genuinely.36 The term ‘genuinely’ was chosen in preference to

33 Proposals included terrorist offences and drugs offences. See Patrick Robinson, ‘The Missing Crimes’ in Cassese,
Commentary, 497.

34 Para. 6.
35 The advantages of national judicial systems were described in the course of the negotiations on the Statute: report

of the ad hoc Committee on the Establishment of an International Criminal Court (GAOR 50th session Suppl. No 22
(A/50/22)).

36 For further discussion of how the principle will work in practice see the Experts Group Reflection Paper for the Office of
the Prosecutor on the principle of complementarity in practice, at http://www.icc-cpi.int/otp/complementarity.html
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‘effectively’: the latter could have given the impression that a case would be admissible

if the national system was, for example, proceeding more slowly (less effectively) than
the ICC would or if the ICC could do a better job.37 The case will be admissible only

where the national efforts cannot be considered genuine – whether due to unwilling-
ness or lack of capacity.38 It is for the Court itself to decide whether these conditions
are met, not the national authorities.

If no proceedings at all are being taken by national authorities, there is no objection
to the Court’s exercising its own jurisdiction, provided that all the conditions for

jurisdiction are otherwise met. In the first decision by the Court on the complemen-
tarity principle, a Pre-Trial Chamber has held that because the DRC was not acting in

relation to the specific charge before the Court (conscription of children) it was not
exercising its jurisdiction for the purpose of complementarity and the case was there-

fore admissible.39 This was in spite of the fact that the defendant had been in custody
in the DRC for nearly a year on other serious charges. The somewhat strict inter-
pretation of the Statute in this case was probably influenced by the fact that the DRC

had itself referred the situation to the Court.40

8.5.1 Unwillingness

In determining whether a case is inadmissible by reason of unwillingness the Court
must consider whether one of the following factors exists:

(a) the proceedings were or are being undertaken or the national decision was made for the

purpose of shielding the person concerned from criminal responsibility for crimes within the

jurisdiction of the court referred to in Article 5;

(b) there has been an unjustified delay in the proceedings which in the circumstances is incon-

sistent with an intent to bring the person concerned to justice;

(c) the proceedings were not or are not being conducted independently or impartially, and they

were or are being conducted in a manner which, in the circumstances, is inconsistent with an

intent to bring the person concerned to justice.41

The first criterion gives the Court the difficult task of assessing the motives of the
national authorities (whether judicial, executive or legislative); the second two more

clearly allow inferences to be drawn from objective factors.42 All the criteria are based
on procedural and institutional factors, not the substantive outcome of a case or an

37 John Holmes, ‘Complementarity: National Courts versus the ICC’ in Cassese, Commentary, 667 at 674.
38 At the Rome Conference an alternative approach was suggested by the representative of Mexico who proposed a text

which read: ‘The court has no jurisdiction where the case in question is being investigated or prosecuted, or has been
prosecuted, by a State which has jurisdiction over it.’ (Vol. III of the Official Records of the Conference at p. 28.)

39 Lubanga Dyilo ICC-01/04-01/06 Decision on the Prosecutor’s Application for a Warrant of Arrest 10.2.2006
paras. 37–9.

40 See below. For criticism of this ruling see William Schabas, ‘First Prosecutions at the International Criminal Court’
(2006) 27 Human Rights Law Journal 25 at 35.

41 Art. 17(2).
42 For differing views as to whether the criteria are or are not exhaustive, see Markus Benzing, ‘The Complementarity

Regime of the International Criminal Court: International Criminal Justice between State Sovereignty and the Fight
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investigation. A case will not be admissible by reason only of the closure of the

investigation or an acquittal of an apparently guilty accused.
None of these factors will allow the Court to act as if it were monitoring the human

rights standards of domestic authorities. Delay and lack of independence are relevant
only in so far as either of them indicates the intention to shield the person concerned
from justice.43 There does not appear to be anything in the Statute to make the Court

responsible for the protection of the human rights of the accused in the national
enforcement of international criminal law; the Statute also aims towards an assessment

of individual aspects of the proceedings rather than an assessment of the domestic
system in general. In taking its decision the Court is to have regard to the principles of

due process recognized by international law, and may have before it information
submitted by a State showing that its courts meet internationally recognized standards

for the prosecution of similar conduct.44

8.5.2 Inability

The assessment of inability may be easier than that of unwillingness, since the con-
cept depends upon objective criteria which do not demand that motives be inferred.
Article 17(3) reads:

In order to determine inability in a particular case, theCourt shall considerwhether, due to a total or

substantial collapse or unavailability of its national judicial system, the State is unable to obtain the

accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings.

The last three criteria (inability to obtain the accused or the evidence and testimony, or
other inability to carry out the proceedings) must result from the collapse or unavail-
ability of the legal system, not from any other factor (such as absence of an extradition

agreement resulting in difficulties in obtaining the presence of the accused). Absence
of the necessary legislation to enable prosecution of the Statute crimes may give rise to

‘inability’ in the sense of Article 17(3), but if a person is prosecuted only for ‘ordinary’
crimes, that should be treated, it has been suggested, as a question of unwillingness,

with the requirement that shielding from justice be proved, rather than inability.45

8.5.3 Voluntary relinquishment of jurisdiction and uncontested admissibility

If a State refers to the Court a situation on its territory which its own legal system has
the capacity to prosecute, the question is raised as to whether that State may

against Impunity’ (2003) 7 Max Planck Yearbook of United Nations Law 591 at 606; John Holmes, ‘Complementarity:
National Courts versus the ICC’ in Cassese, Commentary, 675; and Darryl Robinson, ‘Serving the Interests of Justice:
Amnesties, Truth Commissions and the International Criminal Court’ (2003) 14 EJIL 481 at 500.

43 For the extent to which the Court may take into account the fairness of the national proceedings, see Enrique Rojo, ‘The
Role of Fair Trial Considerations in the Complementarity Regime of the International Criminal Court: From ‘‘No
Peace without Justice’’ to ‘‘No Peace with Victor’s Justice’’?’ (2005) 18 LJIL 829.

44 Rule 51 RPE. 45 Benzing, ‘The Complementarity Regime of the International Criminal Court’, 591 at 614–16.
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voluntarily relinquish its jurisdiction to the Court, or whether it must be established by

reference to the criteria in Article 17(2) and (3), before the Court can take jurisdiction,
that the national authorities are unable or unwilling to act. Opinions are divided. On

the one hand, if national authorities take no proceedings themselves, the wording of
Article 17 appears to put no obstacle to the ICC’s exercising jurisdiction; it is only
where those authorities are engaged or have been engaged in apparent exercise of their

own jurisdiction that the question may arise as to whether the criteria for determining
inadmissibility are met.46 This interpretation of the complementarity principle, which

imposes no need for a positive establishment of inability or unwillingness, leaves the
decision in the hands of the State and disregards the possible interest of the individual

in being tried in his or her national courts.47 The alternative view is that the Court
must establish whether the criteria in Article 17(2) and (3) are met and may not simply

accept concessions of admissibility.48 However, while this view would avoid an over-
burdening of the ICC, it does not stand up in the light of the wording of Article 17, and
was not accepted by the Pre-Trial Chamber in Lubanga.49

The issue has arisen in the context of the referrals of the situations both in northern
Uganda and the DRC.50 The Ugandan authorities declared that they did not intend to

conduct proceedings against the persons with the greatest responsibility for the
relevant crimes.51 The DRC authorities stated that they were not pursuing investiga-

tions when they made the referral52 although, as we have seen, Thomas Lubanga
Dyilo, the ICC’s first arrested suspect, was held on charges for other domestic crimes

by the DRC before being transferred to the ICC.

8.5.4 Challenges to admissibility

To make the system of complementarity work effectively, that is, to ensure that
national authorities are able to investigate a case where they can properly do so, the

Statute provides procedures ensuring that all States which could take jurisdiction
themselves will hear of the possibility of ICC proceedings at the earliest opportunity.

When deciding to initiate an investigation proprio motu or after a State referral, the
Prosecutor is required to notify all States Parties and other States which, ‘taking into

46 This is the view taken in the Experts Group Reflection Paper on the principle of complementarity, paras. 17–18.
47 A person may of course have an interest in being prosecuted before the ICC for fear, for example, of the death penalty or

unfair trial in national proceedings.
48 See, e.g. Mahnoush Arsanjani andMichael Reisman, ‘The Law-in-action of the International Criminal Court’ (2005) 99

AJIL 385 at 395–7; William Schabas, ‘First Prosecutions at the International Criminal Court’ (2006) 27 Human Rights
Law Journal 25 at 32.

49 Lubanga ICC-01/04-01/06 Decision on the Prosecutor’s Application for a Warrant of Arrest 10.2.2006 para. 29; see
above at text and footnotes 39, 40.

50 Payam Akhavan, ‘The Lord’s Resistance Army Case: Uganda’s Submission Of The First State Referral To The
International Criminal Court’ (2005) 99 AJIL 403; William Burke-White, ‘Complementarity in Practice: the
International Criminal Court as part of a system of Multi-level Global Governance in the Democratic Republic of
Congo’ (2005) 18 LJIL 557 at 567–8. See discussion of ‘self-referrals’ at section 8.6.2.

51 Schabas, ‘First Prosecutions’, 31. 52 Letter from President Kabila of 3.3.2004.
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account the information available, would normally exercise jurisdiction over the

crimes concerned’.53

The admissibility of a case may be challenged by an accused or a person subject to

an arrest warrant, a State with jurisdiction if it is investigating or prosecuting the case
itself, and any other State from which acceptance of jurisdiction is required under
Article 12.54 It is not only States Parties to the Statute which have the right to make a

challenge; States which are not parties may also do so (but are not under any obliga-
tion of cooperation to comply with requests for information and other such mat-

ters).55 The aim of complementarity is to ensure that some judicial system is dealing
with a case; so long as the proceedings are being carried out genuinely it does not

matter whether they are in a State Party or not.

8.5.5 Amnesties and truth and reconciliation commissions

The Statute does not address the relationship between the jurisdiction of the Court
and non-judicial approaches to past atrocities, such as amnesties and truth and

reconciliation commissions.56 If a State emerging from a bitter internal conflict
decides to grant amnesties, will these amnesties preclude the Court from taking

jurisdiction? Should they? The Rome Conference did not consider itself able to deal
with the issue explicitly57 and the issue will therefore be left to the application of the

complementary provisions and the powers of the Prosecutor and Chambers.58

At first sight the case of a crime covered by an amnesty would clearly be admissible

before the Court in that there would have been no national investigation or prosecu-
tion or, if there had been, it would have been ‘for the purpose of shielding the person

concerned from criminal responsibility’.59 It has been argued however that if amnes-
ties are accompanied by some form of inquiry (as with the South African Truth and
Reconciliation Commission) that would constitute an investigation sufficient to

53 Art. 18(1). The Article also sets out procedures for the deferral of an ICC investigation if relevant national authorities
are exercising jurisdiction, subject to appeal by the Prosecutor to the Pre-Trial Chamber. For the negotiating history and
the interpretation of the term ‘normally exercise jurisdiction’, see Hector Olasolo, The Triggering Procedure of the
International Criminal Court (Leiden, 2005) 72–5.

54 Art. 19(2); see section 17.4.
55 Unless the non-party State has accepted the court’s jurisdiction in accordance with Art. 12(3) or has agreed separately to

cooperate.
56 Amnesties and truth and reconciliation commissions generally are dealt with in sections 2.3.3 and 2.3.4.
57 Questions of amnesties and pardons are addressed at Art.19 and fn. 47 in the draft statute submitted to the conference

(Vol. III, p. 27 of the Official Records; the brief recorded discussion in the Committee of the Whole is at Vol. II,
pp. 213–21).

58 See generally Darryl Robinson, ‘Serving the Interests of Justice: Amnesties, Truth Commissions and the International
Criminal Court’ (2003) 14 EJIL 481; Michael Scharf, ‘The Amnesty Exception to the Jurisdiction of the International
Criminal Court’ (1999) 32 Cornell International Law Journal 507; Jessica Gavron, ‘Amnesties in the Light of
Developments in International Law and the Establishment of the International Criminal Court’ (2002) 51 ICLQ 91;
Anja Seibert-Fohr, ‘The Relevance of the Rome Statute of the International Criminal Court for Amnesties and Truth
Commissions’ (2003) 7 Max Planck Yearbook of United Nations Law 553.

59 The power to ‘overturn’ amnesties has been criticized by some as interfering in democratic decision-making; John
Bolton, ‘The Risks and Weaknesses of the International Criminal Court from America’s Perspective’ (2000–2001) 41
Virginia Journal of International Law 199–200.
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render the case inadmissible before the Court.60 The counterview is that the wording

of Article 17(2)(a) and (c) makes clear that the investigation must be for the purpose of
bringing the person concerned to justice. It would only be if the term ‘justice’ could be

interpreted so as to include forms of justice alternative to criminal justice that such a
case might be inadmissible;61 in view of the reference to ‘national judicial system’ in
Article 17(3) and the wording of the fourth and sixth preambular paragraphs of the

Statute, such an interpretation would seem unlikely.
The Prosecutor may however decide, having regard to a particular amnesty, that

there would be ‘substantial reasons to believe that an investigation would not serve the
interests of justice’, taking into account ‘the gravity of the crime and the interests of

victims’.62 But if a decision not to initiate an investigation is taken solely on the ground
that it would be against the interests of justice, the Prosecutor must inform the Pre-

Trial Chamber, which may decide to review the decision.63

8.5.6 Other grounds for inadmissibility

The principle of ne bis in idem64 protects a person from being tried before the ICC for
conduct which has already been tried by the court itself or by other courts in previous
proceedings.65 The exceptions to the principle with regard to proceedings in other courts

are in very similar terms to two of the criteria for ‘unwillingness’ in Article 17(2). A case
will be admissible therefore if the purpose of the completed proceedings was to shield

the person from criminal responsibility or they were otherwise not independent and
were inconsistent with an intent to bring the person to justice.66 A difficulty arises with

regard to the grant of pardons for purely political reasons, akin to the grant of an
amnesty. If such a pardon follows apparently genuine proceedings, the case would not

appear to be admissible before the Court, unless an inference can be drawn from all the
circumstances that the original proceedings in fact came within the exceptions just
mentioned.67

A final ground for inadmissibility is that a case ‘is not of sufficient gravity to justify
further action by the Court’.68 In his letter regarding allegations of crimes committed

in Iraq, the Prosecutor has indicated that a key consideration in assessing this ground
is the ‘number of victims of particularly serious crimes’.69

60 Seibert-Fohr, ‘The Relevance of the Rome Statute’, 569; Robinson, ‘Serving the Interests of Justice’, 500.
61 Carsten Stahn, ‘Complementarity, Amnesties and Alternative Forms of Justice: some Interpretative Guidelines for the

International Criminal Court’ (2005) 3 JICJ 695 at 716.
62 Art. 53(1)(c); and note that Art. 53 (2)(c) relating to the initiation of a prosecution is in similar but not identical terms.

See Stahn, ‘Complementarity, Amnesties’, 718 for the view that Art. 53 does not allow the Prosecutor the scope to weigh
interests of national reconciliation against interests of individual accountability, since the concept of interests of justice
under that Article is linked to individual and case-related considerations.

63 Art. 53(1) and (3)(b). 64 See section 4.7. 65 Art. 20(1) and (3). 66 Art. 20(3).
67 John Holmes, ‘The Principle of Complementarity’ in Lee, The Making of the Rome Statute, 41 at 76, 77.
68 Arts. 17(1)(d) and 53(1)(c). 69 Letter of 10.2.2006.
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8.5.7 Incentive to national legislation

One of the results of the principle of complementarity is that States are encouraged to
improve standards of investigations and trials in their own domestic systems. While

the assertion that States Parties are obliged to introduce the Statute offences into their
own law70 puts too much weight on the effect of preambular paragraph 6 of the
Statute, States do have an interest in incorporating the offences if they wish to allow

their own nationals to be investigated in their home country rather than by the ICC.71

The admissibility criteria may also have the effect of encouraging improvement in

procedural standards. Such national legislation should not be seen as an inappropriate
avoidance scheme since national and international jurisdictions may thus together

provide the means of bringing offenders to justice. The frequently cited statement of
the first Prosecutor of the Court, while slightly exaggerated in its aspiration for an

absence of cases for the court, reflects this view:

The effectiveness of the International Criminal Court should not be measured by the number of

cases that reach the Court. On the contrary, the absence of trials by the ICC, as a consequence of

the effective functioning of national systems, would be a major success.72

8.6 Initiation of proceedings (the ‘trigger mechanisms’)

There are three means of bringing a matter before the Court:73 a referral by a State
Party, a referral by the Security Council acting under Chapter VII of the Charter of the

United Nations, and the institution of an investigation by the Prosecutor acting on his
own initiative (Article 13). States and the Security Council may only refer a ‘situation’

to the Court: it is for the Prosecutor, not for political bodies, to determine the specific
cases and suspects warranting investigation.

8.6.1 Prosecutor’s power to initiate an investigation

The chief point of controversy in the negotiation of the trigger mechanisms related to

the power of the Prosecutor to begin investigations proprio motu – on his or her own
initiative. There were concerns that if a provision to this effect were included in the

70 See JannKleffner, ‘The Impact of Complementarity onNational Implementation of Substantive International Criminal
Law’ (2003) 1 JICJ 86 at 90–4.

71 See section 4.4.2.
72 ‘Paper on some policy issues before the Office of the Prosecutor’, September 2003, on the website of the ICC http://

www.icc-cpi.int/library/organs/otp/030905_Policy_Paper.pdf (‘Policy Paper’) 4.
73 For the negotiations at the conference see: on referral by States, Philippe Kirsch and Darryl Robinson, ‘Referral by

States Parties’ in Cassese,Commentary, 619; on the Prosecutor’s authority, Silvia Fernández de Gurmendi, ‘The Role of
the International Prosecutor’ in Lee, The Making of the Rome Statute, 175; Morten Bergsmo & Jelena Pejic, ‘Article 15:
Prosecutor’ in Triffterer, Observers’ Notes, 359; on referral by the Security Council, Lionel Yee, ‘The International
Criminal Court and the Security Council: Articles 13(b) and 16’ in Lee, The Making of the Rome Statute, 143.
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Statute, the Prosecutor might institute politically motivated investigations and would

not be subject to the oversight national authorities have of their own prosecutors. As a
result of such concerns Article 15 provides that the Prosecutor must seek the author-

ization of the Pre-Trial Chamber before opening an investigation into a situation
where no referral is made by the Security Council or a State. In addition, the
procedures for investigation and prosecution which ensure both that the case is a

proper one for the Court in terms of evidence and jurisdiction, and that there is not
a national court able or willing to try the case, have the effect of restricting the

Prosecutor’s authority, while not infringing on his independence.74 The complex
admissibility requirements in particular, including the requirement that the Prosecutor

inform all States with jurisdiction before beginning an investigation,75 removes any
possibility of a hypothetical maverick Prosecutor getting awaywith pursuing a personal

agenda.

8.6.2 ‘Self-referrals’

The first situations to be dealt with by the Court have been referred by States or the
Security Council. As of 2006, all the referrals by States have been made by the States

on the territories of which the crimes in question have been committed.76 While some
commentators doubt whether ‘self-referral’ is contemplated in the Statute77 there is

nothing in the text to prevent it, and it can be of benefit to the Court; it may indicate
that far from an international investigation being intrusive and infringing on sover-

eignty it is welcomed andwill be supported by full cooperation by the State concerned,
including by granting protection to investigators and witnesses. The Prosecutor has

indeed expressed his intention to ‘seek where possible to make this support [from a
State] explicit through a referral’.78 There are risks, however.79 A government of a
divided country may use a referral to seek the court’s intervention against its own

political opponents80 or otherwise to seek to specify the individuals whom the
Prosecutor should investigate. The referral by Uganda in 2003 concerned the ‘situation

concerning the Lord’s Resistance Army’ and the Prosecutor had to make it clear that
this would be interpreted as covering crimes ‘within the situation of northern Uganda

74 See Allison Marston Danner, ‘Enhancing the Legitimacy and Accountability of Prosecutorial Discretion at the
International Criminal Court’ (2003) 97 AJIL 510.

75 Art. 18. 76 See section 8.11.
77 See, e.g. William Schabas, ‘First Prosecutions at the International Criminal Court’ (2006) 27Human Rights Law Journal

25 at 32.
78 Annex to the ‘Paper on some policy issues before the Office of the Prosecutor’: Referrals and Communications, at

section D http://www.icc-cpi.int/library/organs/otp/policy_annex_final_210404.pdf
79 Claus Kress, ‘Self-Referrals and Waivers of Complementarity: Some Considerations in Law and Policy’ (2004) 2 JICJ

944; Mahnoush Arsanjani and Michael Reisman, ‘The Law-in-action of the International Criminal Court’ (2005) 99
AJIL 385 at 392.

80 See also William Burke-White, ‘Complementarity in Practice: the International Criminal Court as part of a system of
Multi-level Global Governance in the Democratic Republic of Congo’ (2005) 18 LJIL 557 at 567–8.
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by whomever committed’.81 There is also the risk that States will overburden the court

with cases they could handle themselves.82 The Prosecutor is not however obliged to
initiate an investigation when a referral is made, and may decline to take a case on

grounds such as lack of gravity, complementarity and the interests of justice.83

8.7 Jurisdiction: personal, territorial and temporal

The Court has potentially worldwide jurisdiction, but this will be fully realized only
after all States become parties to its Statute. In the meantime, Article 12(2) provides:

[T]he Court may exercise its jurisdiction if one or more of the following States are Parties to this

Statute or have accepted the jurisdiction of the Court in accordance with paragraph 3:

(a) The State on the territory of which the conduct in question occurred or, if the crime was

committed on board a vessel or aircraft, the State of registration of that vessel or aircraft;

(b) The State of which the person accused of the crime is a national.

Article 12(3) allows a State not party to declare that it accepts the jurisdiction of the
court with respect to the crime in question.

The Court also has jurisdiction where a situation has been referred to the court by
the Security Council under Chapter VII of the UN Charter.84 In the event of referral

by the Council, the Court has jurisdiction even if none of the relevant States is a party
to the Statute or gives its consent.85

The rationale for requiring the consent of the territorial State or the State of
nationality is that these are the two most uncontroversial bases for the jurisdiction

of States themselves.86 The consent of one of these States therefore gives a solid basis
for the taking of international jurisdiction. But these are not of course the only bases
of State jurisdiction; the crimes listed in the Statute are ones over which universal

jurisdiction may be taken by States. Why was a narrower jurisdiction agreed upon for
the court? As previously described,87 the ILC draft Statute, with which the negotia-

tions on the Court began, made large concessions to State sovereignty. For all crimes
except genocide88 the ILC model of a court had jurisdiction only if both the State with

custody of the suspect and the territorial State had accepted the jurisdiction of the
court in respect of that category of crime. During the negotiations, various different

81 Letter of the Prosecutor of 17 June 2004 attached to the PresidencyDecision to assign the situation inUganda to Pre-Trial
Chamber II, at http://www.icc-cpi.int/library/about/officialjournal/basicdocuments/Decision_on_Assignment_Uganda-
OTP_Annex.pdf

82 For discussion of the practical ways of dealing with such a situation see Experts GroupReflection Paper for the Office of
the Prosecutor on the principle of complementarity in practice at http://www.icc-cpi.int/otp/complementarity.html

83 See section 17.5.
84 This is the Chapter of the Charter under which the Council takes decisions, binding on States, to maintain or restore

international peace and security; it was under this Chapter that the Council established the two ad hoc Tribunals.
85 As in the situation in Darfur, Sudan, referred to the Court by Security Council resolution 1593(2005).
86 See ch. 3. 87 See section 8.2.
88 The ICC had jurisdiction over genocide whenever a complaint was brought by a State Party which was also a party to the

Genocide Convention; this was a form of universal jurisdiction.
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proposals emerged. The most ambitious was a German proposal89 to give unlimited

jurisdiction to the Court: wherever the crime was committed, whether or not in the
territory of a State Party and of whatever nationality the suspect, the Court would have

jurisdiction. Another alternative was a SouthKorean proposal90 to confer jurisdiction
on the Court with the acceptance of any one of four States: those with territorial, active
nationality or passive nationality jurisdiction, or with custody of the suspect. At the

other end of the spectrum, the United States argued that the consent of both the
territorial and the nationality State ought to be required. The South Korean proposal

had a great deal of support, but a compromise text was accepted by the conference and
is now reflected in Article 12; it gives a more limited jurisdiction to the Court, but one

which was thought to entail a greater likelihood of acceptance by the conference as a
whole.91

Under the ILC draft statute, ratification of the Statute did not entail in itself
acceptance of jurisdiction; a State could choose whether to ‘opt in’ to any crime
(except in respect of genocide, for which there was a form of universal jurisdiction).

As it became clear during the course of the negotiations that the list of crimes would
include only the ‘core crimes’, the ‘opt-in’ regimewas seen to be less necessary and over

time, the great majority of the negotiators came to favour ‘automatic jurisdiction’,
meaning that a State upon ratification signified its acceptance of jurisdiction for all

core crimes. During the Rome Conference, a third alternative emerged, which would
have permitted a State Party to ‘opt out’ of war crimes and crimes against humanity

for renewable periods of ten years. This alternative was not widely accepted but was
the origin of Article 124.

8.7.1 Article 124

The Statute follows the automatic acceptance model, meaning that a State upon

ratification accepts jurisdiction over all core crimes, but Article 124 contains an
exception which allows a State, upon ratification of the Statute, not to accept the

jurisdiction of the ICC over war crimes with regard to its nationals or to crimes
committed on its territory for a period of seven years. This provision, which has no

justification other than as a concession necessary to secure agreement on the final text
of the Statute,92 could have created a serious obstacle to the exercise of the court’s

jurisdiction, but has not proved to be so; of the first 104 States Parties, only two
(France and Colombia) took advantage of the opt-out regime. The first Review

89 The German proposal, with many other proposals on this issue, was contained in the draft text of the Statute submitted
to the conference by the Preparatory Committee (A/CONF.183/13 (Vol.III)).

90 A/CONF.183/C.1/L.6.
91 For the history of the negotiations see Sharon Williams, ‘Article 12’ in Triffterer, Observers’ Notes, 329; Elizabeth

Wilmshurst, ‘Jurisdiction of the Court’ in Lee, The Making of the Rome Statute, 127.
92 For criticism of the French attempt at justification of the provision, see Alain Pellet, ‘Entry into force and amendment of

the Statute’ in Cassese, Commentary, 145 at 168–9.
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Conference, to be held under Article 123 in 2009 or 2010, will have the opportunity to

remove the Article from the Statute altogether.

8.7.2 ‘Ad hoc’ acceptance of jurisdiction

An acceptance of the jurisdiction of the Court under Article 12(3) by a State not party
to the Statute extends the territorial and personal jurisdiction of the Court. It does not

constitute a referral to the Court; indeed States that are not parties may not refer
situations to the Court. Following or before the making of the declaration of accept-

ance, there will therefore need to be either a referral by a State or, more likely, the
initiation of an investigation by the Prosecutor under his own powers, before the Court

may exercise its jurisdiction.93 The legal effect of a declaration will simply be to put a
non-party State on the same jurisdictional basis as a State Party, but in practice the

declaration will indicate to the Prosecutor that the State concerned is willing to have
the particular situation dealt with by the Court. There is however no obligation on the
Prosecutor to begin an investigation.94 The cooperation obligations of Part 9 of the

Statute will apply to the State making the declaration.
It is important to note that the declaration accepting jurisdiction ‘with respect to

the crime in question’ has as a consequence the acceptance of jurisdiction for all the
crimes relevant to the situation.95 This avoids the possibility of a non-party State con-

senting to theCourt’s jurisdictionwith regard to enemy nationals, while shielding its own.

8.7.3 Persons over 18

The Court’s jurisdiction is limited to persons over the age of 18 at the time the alleged

offence was committed.96 Turning the question of age into a jurisdictional issue avoids
having to choose between different national age limits for criminal responsibility.97

Prosecuting minors would have required the provision of a special regime and was not

a sensible use of the Court’s slender resources. This does not of course exclude national
jurisdiction over minors for the commission of international crimes.

8.7.4 Temporal jurisdiction

The ICC does not have jurisdiction over offences committed before the entry into

force of the Statute on 1 July 2002. States were unwilling to allow the ICC to deal with

93 For the procedures applicable to such a declaration, see Carsten Stahn, Mohamed El Zeidy, Héctor Olásolo, ‘The
International Criminal Court’s Ad Hoc Jurisdiction Revisited’ (2005) 99 AJIL 421.

94 For example, Côte d’Ivoire accepted the jurisdiction of the ICC in 2003 but the Prosecutor has not, as at October 2006,
opened an investigation.

95 Rule 44(2) RPE. 96 See Roger Clark and Otto Triffterer, ‘Article 26’ in Triffterer, Observers’ Notes, 493.
97 Per Saland, ‘International Criminal Law Principles’ in Lee, The Making of the Rome Statute, 189 at 200–202.
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past practices. If a State becomes a party to the Statute after its entry into force, the

Court may exercise jurisdiction only with respect to crimes committed after the Statute
has entered into force for that State (Article 11); the State may however make a

declaration under Article 12(3) to fill this temporal gap. Crimes committed before
1 July 2002 may not be tried by the ICC under any circumstance.98

8.8 Deferral of investigation or prosecution

Article 16 reads as follows:

No investigation or prosecution may be commenced or proceeded with under the Statute for a

period of 12months after the Security Council, in a resolution adopted under Chapter VII of the

Charter of the United Nations, has requested the Court to that effect; that request may be

renewed by the Council under the same conditions.

This Article originates in an even wider restriction on the Court’s jurisdiction which

was contained in the ILC draft Articles; that provision would have removed jurisdic-
tion over any matter which was being considered by the Security Council unless the

Council agreed otherwise. The draft was reversed by the negotiators, who saw it as
unacceptably subordinating the ICC to the Security Council.99 Thus, instead of

requiring a positive Council decision (requiring nine positive votes and no veto by a
permanent member) to allow the ICC to proceed in such circumstances, Article 16 now

requires a positive decision to defer a proceeding. The Council will have to act under
Chapter VII of the Charter, which applies only where there is a ‘threat to the peace,

breach of the peace or act of aggression’. The Council request for deferral has effect for
twelve months and may be renewed.

The intervention in judicial proceedings of a political organ in this way requires

some explanation.100 The purpose was to allow the Council, under its primary respon-
sibility for the maintenance of peace and security, to set aside the demands of justice at

a time when it considered the demands of peace to be overriding; if the suspension of
legal proceedings against a leader will allow a peace treaty to be concluded, precedence

should be given to peace. The suspension of the proceedings would be only temporary.
The subsequent practice of the Council quoting Article 16 would however have

surprised those drafting the Statute.101

98 Even if the Security Council were minded to refer a situation to the ICC in which the alleged crimes were committed
before the entry into force of the Statute, the Court would not be able to exercise its jurisdiction, since it is a creature of
the Statute, not of the Security Council, and although the Council’s resolutions may override the treaty obligations of
States (Art.103 of the Charter) they cannot change the powers of an independent organization.

99 Morten Bergsmo and Jelena Pejic, ‘On Article 16’ in Triffterer, Observers’ Notes, 371 at 377.
100 See Franklin Berman, ‘The Relationship between the International Criminal Court and the Security Council’ in H. von

Hebel, J. Lammers and J. Schukking (eds.), Reflections on the International Criminal Court (The Hague, 1999).
101 The relevant resolutions are discussed at section 8.10.3.

138 International Prosecutions

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006.009
https://www.cambridge.org/core


8.9 Enforcement of the ICC’s decisions

Anational court may rely on local police to arrest suspects for the purpose of trial, and
on local detention facilities to imprison them on conviction. The ICC has to rely

entirely on the international community for these matters. Part 9 of the Statute
requires States Parties to cooperate with the Court in providing various forms of
assistance such as the taking of evidence and the tracing of assets. Article 89(1)

imposes the all-important obligation to surrender any person found within a State’s
territory when the Court so requests. The limitations on the Court in making such

requests where the person concerned enjoys immunity or where there is a relevant
international agreement are laid down in Article 98. International organizations may

also be requested to provide information or any other form of assistance to the ICC
(Article 87(6)). As regards sentences of imprisonment imposed by the Court, there is no

obligation on States to provide prison facilities, and sentences will be served in a State
selected by the Court from a list of those that have declared their willingness to accept
sentenced persons (Article 103).102

If a State Party fails to comply with a request to cooperate from the Court, in breach
of its obligations under the Statute, the court may refer the matter to the Assembly of

States Parties or, in the case of a referral by the Security Council, to the Council.103

Although the Council has the power to impose mandatory requirements on the

defaulting State, the Assembly has no powers of enforcement.
The provisions of the Statute enforcing the Court’s requests and decisions have been

described as ‘paltry, at best’.104 The future success of the ICC in dealing with crimes
will depend on the extent to which States are prepared to ‘take ownership’105 of the

Court. They will need to lend it their cooperation and support not only through strict
and willing compliance with their obligations to the Court, but also by multilateral
measures such as enlarging the mandates of Security Council peacekeeping missions

and proactively assisting with evidence by incorporating assistance to the court into
their intelligence gathering capabilities.

For discussion of cooperation with the ICC and a comparison with the cooperation
requirements of the two Tribunals, see Chapter 19. Chapter 20 deals with the way in

which the court handles the issue of immunities.

8.10 Opposition to the ICC

The ICC has enjoyed strong support from much of the international community, as
may be seen from the speed with which the first sixty ratifications were reached.

Nonetheless, some opposition to the court was evident at the time the Statute was

102 See section 18.7. 103 Art. 87(7).
104 Leila Sadat and Richard Carden, ‘The New International Criminal Court: an Uneasy Revolution’ (2000) 88

Georgetown Law Journal 381 at 389.
105 To use the Prosecutor’s phrase; see Policy Paper, 6.
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adopted and it quickly became clear that the Court in the form that had been agreed

would not achieve universal acceptance, at least in the first decade of its existence.106

TheUnited States is by nomeans the only State to oppose the creation of the Court.107

But because it has been the most open and vocal in expressing its opposition
and in taking action pursuant to its views, it is largely the practice of the US that is
considered here.

The United States, under the Clinton Administration, signed the Statute on 31
December 2001, the last day that it was possible to do so. Its signature may be

attributed to the fact that the US at that time was not in principle opposed to the
creation of a new court to dispense international criminal justice, and hoped to resolve

some of its points of difficulty by means of changes to the rules of procedure and other
documents. Signature imposed an obligation on the United States under Article 18 of

the Vienna Convention of the Law of Treaties: a signatory State may not ‘defeat the
object and purpose of a treaty prior to its entry into force’ unless it has made clear its
intention not to become a party to the treaty. With the advent of the Bush

Administration came fiercer opposition to the ICC and, in order to avoid the obliga-
tion under Article 18, the US made clear its intention not to ratify the Statute in a

communication to the UN Secretariat on 6May 2002. Israel followed, in respect of its
own signature, on 28 August 2002.108

8.10.1 Opposition to jurisdiction over nationals of non-party States

The principal objectionmade against the ICC on legal grounds is that under Article 12

it may take jurisdiction over nationals of a State not a party to the Statute without that
State’s consent.109 The claim that this is contrary to international law is made first by

reference to the Vienna Convention on the Law of Treaties, Article 34 of which
provides: ‘A treaty does not create either obligations or rights for a third State without
its consent.’ The Statute clearly does not create obligations for States not parties to it.

While it undoubtedly affects their interests by giving the Court jurisdiction over their
nationals and their agents, that is not a ground for claiming that the Statute is

contrary to international law. It is also asserted in this context that there is nothing

106 See generally Dominic McGoldrick, ‘Political and Legal Responses to the International Criminal Court’ in McGoldrick
et al. (eds.), The Permanent International Criminal Court 389.

107 For discussion of the opposition of some other States, see Lu Jianping and Wang Zhixiang, ‘China’s Attitude towards
the ICC’ (2005) 3 JICJ 608; Bakhtiyar Tuzmukhamedov, ‘The ICC and Russian Constitutional Problems’ ibid. 621;
Usha Ramanathan, ‘India and the ICC’ ibid. 627; Hirad Abtahi, ‘The Islamic Republic of Iran and the ICC’ ibid. 635.

108 The communications fromtheUSandIsraelmaybe foundonhttp://untreaty.un.org/ENGLISH/bible/englishinternetbible/
partI/chapterXVIII/treaty11.asp#N3

109 There is an extensive literature on arguments about Article 12; see for example, Eve La Haye, ‘The Jurisdiction of the
International Criminal Court’ (1999) XLVINetherlands International LawReview 1;M. Scharf, ‘The ICC’s Jurisdiction
Over the Nationals of Non-Party States: A Critique of the US Position’ (2001) 64 Law and Contemporary Problems 98;
MadelineMorris, ‘High Crimes andMisconceptions: The ICC and Non Party States’ (2000) 64 Law and Contemporary
Problems 131; Frederic Megret, ‘Epilogue To An Endless Debate: The International Criminal Court’s Third Party
Jurisdiction And The Looming Revolution Of International Law’ (2001) 12 EJIL 247; Dapo Akande, ‘The Jurisdiction
of the International Criminal Court over Nationals of Non-Parties: Legal Basis and Limits’ (2003) 1 JICJ 618.
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in customary international law to justify the delegation of jurisdiction over the

nationals of non-party States to an international court. However, international law
does not preclude States from acting collectively by delegating to an international

court the jurisdiction which they would be entitled to exercise themselves110 and there
is no requirement for a positive rule of international law allowing States to exercise
their jurisdiction collectively in this manner. On the contrary, any suggestion that

there is such a rule would be contrary to the principle of territorial jurisdiction and
generally retrogressive.

8.10.2 Other arguments against the Statute

There are other provisions of the Statute which have given rise to controversy,

although the arguments here are less of law than of legitimacy.111 Article 124 has
been criticized as inequitable in not allowing States not parties to the Statute to opt out

of the war crimes jurisdiction of the ICC for seven years; the strange result appears to
be that the nationals of a State Party which has made a declaration under Article 124

cannot be tried by the Court whereas the nationals of a State not party, if the other
conditions for jurisdiction are met, can.112 Similarly, Article 121(5) allows States
Parties to opt out of jurisdiction for their nationals or for crimes committed on their

territory if new crimes are added to the Statute by amendment; this possibility is not
open to States not parties. Again the Court may have a wider jurisdiction in this

respect over the nationals of States not parties than of States Parties.
Other arguments are based on a more general mistrust of the ICC.113 They include

the concern that States with effective legal systems cannot be sure that the Court will
not take over the prosecutions of their nationals, because the Statute leaves it to the

Court itself to judge whether the national court is ‘unable or unwilling’ genuinely to
deal with a case. On this view the complementarity principle is not a reliable safeguard
since the ICC cannot be trusted to apply it without political bias. A further concern is

that the Prosecutor, unlike national prosecutors, is accountable to no outside agency
or authority in exercising his power of initiating investigations.

The arguments overlook or downplay the various restraints and limits on the
Prosecutor’s actions which are provided throughout the Statute system, and formal

110 The Nuremberg judgment decided that that trial was justified on the basis that what States could do alone could be
done together: ‘. . . they have done together what any one of themmight have done singly; for it is not to be doubted that
any nation has the right thus to set up special courts to administer law’. (International Military Tribunal (Nuremberg)
Judgement and Sentences, reprinted in (1947) 41 AJIL 172 at 216.)

111 See, for example, Michael Lohr and William Lietzau, ‘One Road Away From Rome: Concerns Regarding the
International Criminal Court’ (1999) 9 US Air Force Journal of Legal Studies 33.

112 For an alternative (but surely incorrect) reading of Article 124, see William Schabas, ‘United States Hostility to the
International Criminal Court: It’s All About the Security Council’ (2004) 15 EJIL 701 at 711.

113 John R. Bolton, ‘The Risks and Weaknesses of the International Criminal Court From an American Perspective’
(2000–2001) 41 Virginia Journal of International Law 186; David Forsythe, ‘The United States and International
Criminal Justice’ (2002) 24 Human Rights Quarterly 974.
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and informal methods of securing accountability.114 They also fail to take fully into

account the ability of States not parties to the Statute to prosecute Statute crimes
themselves and thus to avoid the exercise of the ICC’s jurisdiction; although if such

States wish to take advantage of the complementarity principle they will have to
ensure that their own legislation gives them jurisdiction over all the crimes con-
cerned.115 It is to be hoped that general mistrust of the ICC will be reduced if the

Court shows that it is able to operate, as it has been created to do, independently and
impartially.

8.10.3 Challenges to the ICC

The US opposition to the ICC has led them to make various attempts to prevent the

possibility of US nationals being tried by the Court. It is doubtful whether the US
believe in the practical likelihood of ICC proceedings in every case in which they seek

an impediment to such proceedings. They are however building up precedents for
exemptions.116 Their action on the international front has been supported and par-

tially instigated by domestic legislation. The American Servicemembers’ Protection
Act prohibits various forms of US cooperation with the ICC, provides for the cessa-
tion of military and other aid to States Parties which do not sign a non-surrender

agreement with the US, and authorizes the use of ‘all means necessary, including
military force’ to release persons arrested by the ICC.117

Security Council resolutions

In the months immediately prior to the entry into force of the ICC Statute, the US

looked to the possibility of using a Security Council resolution to exemptUS nationals
from the Court’s jurisdiction. One course of action involved an unexpected use of

Article 16 of the Statute. Security Council resolution 1422(2002), promoted and
pushed through the Council by the US with the threat of refusal to support a peace-
keeping operation, requested the ICC to defer any exercise of its jurisdiction for twelve

months ‘if a case arises involving current or former officials or personnel from a
contributing State not a party to the Rome Statute over acts or omissions relating

to a United Nations established or authorised operation’. A further resolution asking
for suspension for another twelve months was adopted in 2003 (resolution 1487(2003)).

The following year, however, support for the US action had dwindled and there

114 See Allison Marston Danner, ‘Enhancing the Legitimacy and Accountability of Prosecutorial Discretion at the
International Criminal Court’ (2003) 97 AJIL 510. The arguments on informal means of accountability may however
understate the importance of prosecutorial independence.

115 See David Scheffer, ‘A Negotiator’s Perspective on the International Criminal Court’ (2001) 167Military Law Review 1;
he points out that the current US criminal code and the Uniform Code ofMilitary Justice are ‘simply outdated’ and may
not be sufficient to allow the US to investigate and prosecute all statute crimes.

116 See statement by the US on adoption of SC resolution 1593(2005) UN Doc. S/PV.5158, at 3.
117 2002 Supplemental Appropriations Act for Further Recovery from and Response to Terrorist Attacks on the United

States, as amended; see Sean Murphy, ‘Contemporary Practice of the United States’ (2002) 96 AJIL 975.
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was not the necessary majority in the Security Council to adopt another resolution

in the series.
The two resolutions have been controversial and doubts have been expressed as to

their compatibility with the UN Charter as well as their effectiveness under the Rome
Statute.118 Scepticismwas expressed in a Security Council meeting119 as to whether the
Council was acting within its powers under Chapter VII of the Charter, since it was

not obvious that the decisions of the Council concerned a matter of international
peace and security. The Security Council has used its Chapter VII powers too often on

purely political grounds, however, for this appeal to the Charter to be, in the final
analysis, convincing.120 Another argument, based on the Rome Statute, maintains

that the resolutions would not be effective to oblige the ICC to accede to the Council’s
requests. The negotiating history of Article 16 indicates that the intention was that

the Council would consider on a case-by-case basis whether the continuation of ICC
proceedings would prejudice the maintenance of international peace and security; a
request for the suspension of hypothetical proceedings which might arise at some time

in the future would not appear to come within the objective of Article 16 even though
it fell within its wording.121While there has been a great deal of academic debate about

the resolutions they have had no practical impact on the Court, no case having arisen
in the relevant period. It is to be hoped that they are now of historical interest only.

There are other resolutions however which remain in force. In a further approach to
seeking exemption from the ICC’s jurisdiction over its personnel, the US promoted

the decision in resolution 1497(2003) that personnel from a State which is not a party
to the ICC Statute will be subject to the exclusive jurisdiction of that State for all acts

related to the multinational force or United Nations force in Liberia.122 This was used
as a precedent in the resolution referring the situation in Darfur, Sudan, to the ICC.123

Both of these decisions have the aim of shielding a group of persons from any courts

save those of their own States. Unlike the requests under Article 16, the resolutions do
not have to be renewed every year; they will stay in force as long as the authorized

forces remain in existence.
In purporting to set aside the jurisdiction not only of the ICC but also of national

courts, the provisions of these two resolutions attempt to interfere with treaties – the

118 See, for example, Aly Moktar, ‘The fine-art of arm-twisting: The US, Resolution 1422 and Security Council Deferral
Power under the Rome Statute’ (2002) 3 International Criminal Law Review 295; Neha Jain, ‘A Separate Law for
Peacekeepers; the Clash between the Security Council and the International Criminal Court’ (2005) 16 EJIL 239;
Carsten Stahn, ‘The Ambiguities of Security Council Resolution 1422 (2002)’ (2003) 14EJIL 85; DominicMcGoldrick,
‘Political and Legal Responses to the ICC’ in McGoldrick et al. (eds.), The Permanent International Criminal Court,
415–22.

119 See statements by representatives of Canada and Jordan at the first Security Council meeting on 10.7.2002 (S/PV.4568).
120 To the contrary, Karl Doehring, ‘Unlawful Resolutions of the Security Council and their Legal Consequences’ (1997) 1

Max-Planck Yearbook of United Nations Law 91.
121 See statement of New Zealand at the Security Council meeting on 10.7.2002 (S/PV.4568).
122 Para. 7 of the resolution. Mexico, France and Germany abstained, asserting that the paragraph not only undermined

the ICC but also prevented countries from exercising jurisdiction over persons accused of murdering their citizens
(S/PV.4803).

123 Res. 1593(2005), para. 6. Brazil explained that this paragraph was one of the reasons for its abstention from the vote
(S/PV.5158).
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Rome Statute as well as the Geneva Conventions, since the latter require all States to

exercise jurisdiction over grave breaches of international humanitarian law wherever
they occur. The Charter obligation on States to comply with binding Security Council

resolutions and the hierarchy of treaties established by Article 103 of the Charter
ensure that the resolutions will be effective to prevent a State from taking jurisdiction
over persons covered by their provisions. But the ICC is not a Council organ and is not

itself bound by Council resolutions; as the Relationship Agreement between the ICC
and the UN recognizes, it is an independent institution with international legal

personality. The resolutions would not therefore appear to have any restrictive effect
on the jurisdiction of the ICC.124

Non-surrender agreements

The US has negotiated bilateral agreements with other States, some of them parties to

the Statute, others not, which provide that no nationals, current or former officials, or
military personnel of either party may be surrendered or transferred by the other State
to the ICC for any purpose.125 TheUS refer to Article 98(2) of the Rome Statute as the

basis for these agreements, maintaining that the ICC will not be able to request a State
to surrender a US national to the Court, once that State has entered into such an

agreement with the US. The agreements will of course only be effective in preventing
the Court from making such a request if they are in truth compatible with the Statute.

Article 98(2) precludes the Court from asking for the surrender of a suspect if that
would require the requested State ‘to act inconsistently with its obligations under

international agreements pursuant to which the consent of a sending State is required
to surrender a person of the State to the Court’. The provision was inserted in the

Statute to address the problem of conflicting obligations where, for example, a State in
which foreign military personnel are stationed has agreed under a status of forces
agreement (SOFA) to accord the right to the sending State to exercise criminal

jurisdiction over its troops for certain kinds of offences. Without Article 98(2), such
an agreement would conflict with the obligation in the ICC Statute to surrender

suspects to the Court when so requested. Another example of an agreement covered
by the provision is an extradition arrangement under which the rule of specialty would

normally require the State receiving a suspect extradited from another State to obtain
the consent of that State before dealing with the suspect in any other way than

prosecuting him for the offence for which his extradition was requested.

124 Other (weak) arguments as to the efficacy of para. 6 of res. 1593(2005) in relation to the ICC are that preambular para. 2
has a reference to Art. 16 of the Rome Statute; but this does not turn it into a request to the court to defer investigations
under that Article: it is not worded as a request to the ICC and does not seek temporary deferral. Nor can the resolution
be regarded as a referral of a situation minus the activities of peace-keepers and other personnel: see Robert Cryer,
‘Sudan, Resolution 1593 and International Criminal Justice’ (2006) 19 LJIL 1 at 17–8; for reasoning to the contrary see
David Scheffer, ‘Staying the Course With the International Criminal Court’ (2001–2) 35 Cornell International Law
Journal 47 at 90.

125 For the text of one example, that with East Timor, see (2003) 97 AJIL 201–2.
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In assessing the compatibility of the US agreements with the Rome Statute, a

preliminary question is whether Article 98(2) covers agreements entered into after
the entry into force of the Statute. The natural meaning of the words ‘obligations

under international agreements’ supports the view that Article 98(2) is not limited to
agreements existing at the time a State becomes a party to the Statute.126

As regards wider questions of compatibility with the Rome Statute, the key to the

interpretation of Article 98(2) is in the phrase ‘sending State’. There is nothing in the
provision to prevent the Court requesting the surrender of a person who has not been

‘sent’ by one State to another State. But the US agreements cover all US nationals.
Tourists and businessmen can by no stretch of the imagination be regarded as persons

‘sent’ by one State to another.127 The agreements entered into by the US therefore do
not fall within the terms of Article 98(2) and would not have the effect of preventing

the ICC from requesting surrender.128 The requested State party will continue to be
obliged to cooperate with the ICC by surrendering the person concerned and will have
the problem of attempting to reconcile conflicting treaty obligations.

The preamble of Security Council resolution 1593 (2005) takes note ‘of the existence
of agreements referred to in Article 98(2) of the Rome Statute’. This was no doubt

insisted upon in an attempt to provide affirmation and legitimacy for the agree-
ments,129 but a preambular reference of this kind cannot change the clear words of

the ICC Statute and does not have any impact on the ineffectiveness of the existing
bilateral agreements.

8.11 Early developments at the ICC

Perhaps surprisingly, some of the first parties to the Statute were States on whose

territories large-scale atrocities were being committed. From the moment of the
creation of the Court the Prosecutor has therefore been faced with the difficulty of
choosing from among the many situations coming within the ICC’s jurisdiction which

might warrant investigation. That jurisdiction was expanded by the declaration of
acceptance by Côte d’Ivoire under Article 12(3) in 2003. Three referrals have been

126 See Opinion by James Crawford SC, Philippe Sands QC and Ralph Wilde on http://www.iccnow.org/documents/
otherissues/impunityart98/SandsCrawfordBIA14June03.pdf. For an alternative view see Markus Benzing, ‘U.S.
Bilateral Non-Surrender Agreements and Article 98 of the Statute of the International Criminal Court: An Exercise
in the Law of Treaties’ (2004) 8 Max Planck Yearbook of United Nations Law 182 at 219; Hans-Peter Kaul and Claus
Kress, ‘Jurisdiction and Cooperation in the Statute of the International Criminal Court: Principles and Compromises’
(1999) 2 YIHL 143 at 165.

127 The current US administration’s attempt to interpret the reference in Art. 98(2) to a ‘sending State’ in a manner which
allows inclusion of all nationals of that State seeks (misplaced) reliance on the use of that term in the Vienna Convention
on Consular Relations 1963; see David Scheffer, ‘Article 98(2) of the Rome Statute: America’s Original Intent’ (2005) 3
JICJ 333 at 347–50.

128 This is the view generally reflected in the guidelines agreed upon by the EU Council, binding upon all EU Member
States; EU Council of Ministers 2459th session, GAER Doc 12134/02 30.9.2002; reprinted in McGoldrick et al. (eds.),
The Permanent International Criminal Court, 430–1. On the subject generally see Benzing, ‘U.S. Bilateral Non-
Surrender Agreements’, 182; Herman van der Wilt, ‘Bilateral Agreements between the US and States Parties to the
Rome Statute’ (2005) 18 LJIL 93.

129 See statement of theUS on adoption of the resolution atUNDoc. S/PV.5158, at 4. The representatives ofDenmark and
Brazil made statements attempting to limit its effect; ibid. at 6 and 11 respectively.
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made by State Parties – Uganda, the Democratic Republic of the Congo (DRC) and

the Central African Republic – all related to situations on their own territories.130 The
situation in Darfur, Sudan was referred to the ICC by the Security Council under

resolution 1593(2005), a welcome indication that the US would not block all referrals
to the Court, although some provisions of the resolution present serious difficulties.131

The Prosecutor’s published policy paper indicates the guidance he has adopted for

himself in the selection of cases and situations to investigate.132 The policy includes
bringing charges against those bearing the greatest responsibility for the crimes within

the ICC’s jurisdiction133 and taking an approach to complementarity which, rather
than competing with States for jurisdiction, will lead to encouragement and facilita-

tion of genuine national proceedings where possible, and a ‘consensual division of
labour’ between national courts and the ICC where appropriate.134

A large number of communications have been transmitted to the Prosecutor from
individuals and organizations who have wanted him to begin investigations of crimes
coming within the ICC’s jurisdiction. In relation to allegations of crimes in Iraq and

Venezuela, the Prosecutor decided that the requirements for opening investigations
had not been met; his letters about those allegations indicate the procedure that is

followed at the pre-investigative stage, when the Prosecutor must consider whether the
available information provides a reasonable basis to believe that a crime within the

jurisdiction of the Court is committed, and, if so, must give consideration to admis-
sibility requirements and to the interests of justice.135

While concerns were expressed at the Rome Conference about the possible use to
which the proprio motu powers of the Prosecutor might be put, none of the investiga-

tions initiated during the first four years of the ICC’s existence have been on this basis.
The first three investigations – in the DRC, in Uganda, and in Darfur, Sudan – have
followed referrals by States Parties or the Security Council. The decision by the

Prosecutor to await or to seek referrals rather than use his proprio motu powers may
be a recognition of the inherent conflict between the impact these powers may have on

States and the reliance he must have on State support to enable him to carry out his
responsibilities.136

Within the first three ongoing investigations, the Prosecutor has already encoun-
tered some of the difficulties which are inherent in the ICC’s system. First, the

so-called peace and justice dilemma has arisen in the Uganda case, where the opening
of the investigation and the subsequent refusal to withdraw the arrest warrants have
been criticized as an impediment to the peace process and to efforts to persuade

130 See section 8.7.
131 See section 8.10.3. For the US insistence that no funding for the referral would come from the UN, and on the

resolution generally, see Cryer, ‘Sudan, Resolution 1593’.
132 Policy paper. 133 Ibid., 7. 134 Ibid., 5.
135 See Prosecutor’s letters of 9 February 2006; that concerning communications about alleged crimes in Iraq is at http://

www.icc-cpi.int/library/organs/otp/OTP_letter_to_senders_re_Iraq_9_February_2006.pdf
136 See Danner, ‘Enhancing the Legitimacy’, 518.
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members of the Lord’s Resistance Army (LRA) to defect.137 Second, the dependence

of the Prosecutor on the international community to ensure cooperation by reluctant
States and to implement arrest warrants has led to serious delays where that support is

not forthcoming. The Prosecutor has been criticized for not proceeding faster with the
Darfur referral138 but it may be that full investigations are not possible without
international measures such as a Security Council mandate for a peacekeepingmission

with authority to assist the ICC. Third, all three investigations are being conducted in
situations of ongoing violence or actual conflict where security is a problem, present-

ing considerable challenges to the investigators and witnesses in the field. (It is notable
that the Ugandan indictments were only released after the witness protection pro-

gramme was started there.) This will be typical of most situations brought before the
ICC. The possibilities of collecting evidence may be limited. Although the commission

of atrocities may be common knowledge, information about incidents and command
structures may be very difficult to obtain: local governments may be unwilling or
unable to provide significant assistance; humanitarian organizations in the field may

be reluctant to assist so as not to put at risk their continued presence; international
peacekeeping missions may not have a wide enough mandate or may wish to avoid

prejudicing their neutrality; other governments may not wish to disclose evidence
obtained by their intelligence services or may have their own political interests in the

region which conflict with their interests in the enforcement of international criminal
justice.

The difficulties for the ICC are immense. It is too early to assess whether they are
surmountable. In spite of the problems, as this book goes to press the court is

beginning to move: the first suspect is in detention in The Hague awaiting trial as a
result of the referral from the DRC, and arrest warrants have been issued for the
leaders of the LRA in respect of the atrocities in northern Uganda. At the very least,

the role played by the ICC will ensure that these international crimes do not get
ignored or forgotten.

Further reading

The website of the ICC is useful; it may be found on http://www.icc-cpi.int/
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Bruce Broomhall, International Justice and the International Criminal Court:
Between Sovereignty and the Rule of Law (Oxford, 2003).

137 See discussion in Payam Akhavan, ‘The Lord’s Resistance Army Case: Uganda’s Submission Of The First State
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