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Other Courts with International Elements

9.1 Introduction

The increased interest in combating impunity for international crimes has resulted not

only in the creation of international criminal tribunals and courts, but also in other
forms of international assistance to the States concerned. There are various reasons

for avoiding the resort to a new international tribunal. International institutions, like
the ICTY and ICTR, tend to be large and expensive and subsequent calls for similar

tribunals have been unsuccessful. Their capacity is limited to a few cases and they have
hitherto been located away from the State in question for security or other reasons. In

a number of cases, therefore, an alternative has been preferred; the creation of criminal
courts with national and international elements to deal with international crimes.

The models developed for Sierra Leone, Kosovo, East Timor, Cambodia and

Bosnia and Herzegovina, are described in this chapter. The special courts in Iraq
and Serbia are briefly mentioned, as well as one internationalized court (Lebanon) and

one domestic court established for a particular trial (the Lockerbie trial).1

Each of the models is different, as were their political backgrounds and the legal

bases for establishing them. In Sierra Leone and Cambodia, the conflicts were a civil
war and persecution by amurderous regime respectively, and the courts result from an

agreement between the United Nations and the post-conflict government. East Timor
and Kosovo, on the other hand, experienced conflicts of self-determination and the

courts were created as a direct result of international intervention and installation of
an international transitional administration. The court in Bosnia and Herzegovina
was also established by an international agency, mandated by a peace agreement. The

special court in Iraq, which was originally created by the occupying powers, and that
in Serbia, are purely domestic institutions and the international assistance to them is

more limited. Common to the courts is that they are all designed to deal with inter-
national crimes, exclusively or at least in part; the Lebanese court and the Lockerbie

court being exceptions and included only as examples of yet different approaches.

1 Another initiative being considered is a special war crimes chamber in the Burundi court system (see UNDoc. S/2005/158
of 11.3.2005 paras. 57–66, and SC res. 1606(2005) of 20.6.2005).

149

:DD C  53 B 697 B9 5 B7 D7B C :DD C 6  B9  ,1  
. 3676 8B :DD C  53 B 697 B9 5 B7 3 B 697 2 7BC D 03 /3 3D C 75D D D:7 3 B 697 B7 D7B C 8 C7 3 3 3 7 3D

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511801006.010
https://www.cambridge.org/core


The creation of these institutions is expected to have positive influences on the

relevant domestic legal system.2 Unlike the ICTY and ICTR (and perhaps the ICC),3

each court will sit in the country in question and, with the exception of Sierra Leone

and Lebanon, operate within existing or newly created domestic judicial structures.
Some form part of the restoration of the domestic system, and all of them are intended
to assist in building local capacity, enhancing respect for the rule of law and providing

independent, impartial and fair criminal proceedings for past crimes as well as an
example for the future. The domestic impact is debatable, however, and depends on

how dedicated the engagement efforts are.
A problem common to all these arrangements, and one that is often criticized, is the

shortage of financial and other resources; in all cases, even where funding is provided
by a UNmission, the resources consist chiefly of voluntary contributions by States, in

money, personnel and equipment.4 Indeed, cost-related considerations played amajor
role when decisions were taken to opt for the various hybrid models instead of
international criminal tribunals. Funding difficulties may have a detrimental impact

not only on the effectiveness and efficiency of the tribunal concerned, but also on the
rights of the accused to a fair trial; the independence and impartiality of the institution

may even be questioned, as was (unsuccessfully) argued before the Special Court for
Sierra Leone.5

9.2 Courts established by agreement between the United Nations and a State

9.2.1 Special Court for Sierra Leone

Almost a decade of very violent civil war began in 1991 when a rebel group entered
Sierra Leone from neighbouring Liberia, aiming to overthrow the military rulers. The
conflict featured all forms of gross human rights violations, the use of child soldiers

and widespread mutilation of civilians by amputation of various limbs. In 2000, a UN
peace-keeping force, replacing a regional mission, managed to quell the violence.

The Special Court for Sierra Leone (SCSL) was established by treaty between Sierra
Leone and the UN. A request from the President of Sierra Leone to the Security

Council for the creation of a special court to deal with crimes committed in the civil
war, led to a resolution6 requesting the Secretary-General to enter into negotiations

with Sierra Leone. An agreement between the Government and the UN Secretary-
General, attaching the Statute of the Court, was concluded on 16 January 2002.7

2 See, e.g. Laura Dickinson, ‘The Promise of Hybrid Courts’ (2003) 97 EJIL 295.
3 See Arts. 3 and 62 of the ICC Statute (the ICC may sit elsewhere than at its seat in The Hague). Rule 4 of the ICTY RPE
and of the ICTRRPE respectively also allows those Tribunals to exercise their functions away from the seat, but this has
rarely happened in practice.

4 See, e.g. Thordis Ingadottir in C. Romano et al. (eds.), Internationalized Criminal Courts – Sierra Leone, East Timor,
Kosovo, and Cambodia (Oxford, 2004) 271–89.

5 Norman SCSL A. Ch. 13.3.2004. 6 SC res. 1315(2000) of 14.8.2000.
7 The agreement, and the Statute of the SCSL, are available at the Court’s webpage: www.sc-sl.org.
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Thereafter, Sierra Leone adopted implementing legislation8 and the SCSL beganwork

in July 2002.
The UN Secretary-General has described the SCSL, which follows a model for

Cambodia, later abandoned, as ‘a treaty-based sui generis court of mixed jurisdiction
and composition’.9 The international judges, who are appointed by the UN Secretary-
General, form amajority; a minority is appointed by theGovernment of Sierra Leone.

The UN also appoints the Prosecutor and the Registrar, and Sierra Leone a Deputy
Prosecutor.

The SCSL is not a subsidiary organ of the UN Security Council but a separate
international institution and, as clarified in the Sierra Leonean implementing legisla-

tion, it is not part of the domestic legal system. The Court applies its own Statute and
Rules of Procedure and Evidence but these make reference to international instru-

ments and some national laws.10 The Statute provides that the SCSL and national
courts of Sierra Leone have concurrent jurisdiction, but the SCSL has primacy.11

The mechanism chosen for the creation of the SCSL has prompted a number of

jurisdictional challenges. The court has established its competence to determine its
own jurisdiction and has dismissed challenges concerning its creation with claims that

the Sierra Leonean government acted in contravention of the Constitution or the
Lomé Peace Agreement12 when agreeing to the Court, and that the Secretary-General

did not have the power to enter into the agreement.13 The SCSL has also established,
in a controversial decision, that it is an international court,14 and that consequently,

by reference to the ICJ Yerodia case, State immunity does not bar prosecution of a
head of State. Another difficult issue is the amnesty that was granted in the Lomé

Peace Agreement, which has the objective of preventing domestic prosecutions and,
thus, partially motivated the internationalized solution. The Statute explicitly states
that an amnesty does not bar prosecution of international crimes at the SCSL, and this

has been confirmed by the Court.15 A peculiarity of this Court, intended to speed up
the process, is that jurisdictional challenges are heard by the Appeals Chamber as the

first and last instance.16

The SCSL has jurisdiction to prosecute persons ‘who bear the greatest responsibility

for serious violations of international humanitarian law and Sierra Leonean law’

8 The Special Court Agreement (2002) Ratification Act, Suppl. to Sierra Leone Official Gazette Vol. CXXX No. 2 of
7.3.2002 (as amended).

9 Report by the Secretary-General on the Establishment of a Special Court for Sierra Leone, UN Doc. S/2000/915 of
4.10.2000 para. 9 (Secretary General’ Report).

10 Art. 14 of the SCSL Statute (the court is to apply the ICTR RPE which, however, have been substantively amended by
the SCSL judges). Moreover, the Appeals Chamber is also to be guided by the decisions of the ICTY and ICTRAppeals
Chambers; Art. 20.3.

11 SCSL Statute, Art. 8. See also Art. 9 on ne bis in idem.
12 Peace Agreement between theGovernment of Sierra Leone and theRevolutionaryUnited Front of Sierra Leone (RUF),

signed on 7.7.1999 after a meeting in Lomé, Togo (Lomé Peace Agreement).
13 Kallon, Norman and Kamara SCSL A. Ch. 13.3.2004; Kallon and Kamara SCSL A. Ch. 13.3.2004; Fofana SCSL A.

Ch. 25.5.2004 (UN competence); and Gbao SCSL A. Ch. 25.5.2004.
14 Taylor SCSLA. Ch. 31.5.2004; see also ch. 20. For a commentary, seeMicaela Frulli, ‘The Question of Charles Taylor’s

Immunity’ (2004) 2 JICJ 1118.
15 Art. 10 of the SCSL Statute; Kallon and Kamara SCSL A. Ch. 13.3.2004. Cf. Art. IX of the Lomé Peace Agreement.
16 Rule 72 of the SCSL RPE.
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committed in the territory of Sierra Leone since 30 November 1996.17 The reference to

‘most responsible’ was intended as guidance for a prosecutorial policy rather than a
formal limitation of jurisdiction;18 the objective is that the SCSL should target a

limited number of perpetrators and have a short period of operation. Offences by
peacekeepers and related personnel are, with some exceptions, left to the jurisdiction
of the sending State.19 A very controversial issue was what to do with the many child

soldiers who had committed serious crimes during the civil war; the solution finally
chosen was to exclude jurisdiction over children under the age of 15 at the time of the

crime and to include special provisions about treatment before and after conviction of
juvenile offenders (between 15 and 18 years of age).20

Owing to the nature of the conflict, the subject-matter jurisdiction of the SCSL is
confined to crimes against humanity and to war crimes committed in a non-international

armed conflict.21 Genocide and war crimes in an international armed conflict are not
included. The Court has decided, however, that the war crimes which fall under its
jurisdiction may be prosecuted regardless of whether the armed conflict is inter-

national or non-international in nature.22 The Court’s jurisdiction also covers some
specified crimes under Sierra Leonean law.23

The definition of crimes against humanity is inspired by, but not identical to, the
definition in the ICTR Statute; there is no reference to discriminatory intent as a

general requirement for the crime and some of the underlying acts – sexual offences
and persecution – have been further developed for the SCSL.24 As to war crimes,

Article 3 of the Statute regarding violations of Article 3 common to the Geneva
Conventions and of Additional Protocol II, reproduces almost verbatim the war

crimes provisions of the ICTR Statute. In addition, however, the SCSL Statute lists
certain other serious violations of international humanitarian law, reflecting only
some of the equivalent violations included in the ICC Statute. The inclusion of

recruitment of child soldiers in the list was challenged as a breach of the principle of
legality, but the Court determined that this was a war crime under customary inter-

national law before November 1996.25

As of early 2006, thirteen suspects have been indicted (although two indictments

have been withdrawn due to the death of the accused). Trials against the nine
accused who are in custody were commenced in 2004 and 2005 in three joint trials.

One indicted person remains at large, while one, the former President of Liberia, Charles
Taylor, was surrendered to the SCSL in March 2006 and, by special arrangement

17 Art. 1(1) of the SCSL Statute. The date relates to an earlier peace agreement between the Government of Sierra Leone
and RUF, signed in Abidjan on 30.11.1996 (Abidjan Peace Agreement).

18 Secretary-General’s Report, para. 30. 19 Art. 1(2)–(3) of the SCSL Statute. 20 Ibid., Arts. 7, 15(5) and 19(1).
21 Ibid., Arts. 2–4. 22 Fofana SCSL A. Ch. 25.5.2004 (war crimes). 23 Art. 5 of the SCSL Statute.
24 The elaboration of the sexual offences and persecution is clearly influenced by the ICC Statute. The definition also

departs from the ICTY Statute in that no nexus to an armed conflict is required. See further ch. 10.
25 Norman SCSL A. Ch. 31.5.2004; cf. Judge Robertson who, in a dissenting opinion, asserted that non-forcible enlistment

had entered international criminal law first with the ICC Statute in 1998.
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due to security concerns, will be tried at the premises of the ICC in The Hague.26

According to a Completion Strategy adopted by the Court,27 the present trials,
including appeals proceedings, could be finished in 2007. But more time will be

required to deal with the accused still at large and any new indictments, as well as
the Taylor case. In addition, the funding situation, which relies on voluntary con-
tributions, makes any predictions a hostage to fortune.

9.2.2 Cambodia: Extraordinary Chambers

Another approach has been followed to deal with the atrocities committed during the

Khmer Rouge rule in Cambodia – then known asDemocratic Kampuchea – under Pol
Pot, which lasted from 1975 to 1979 when the regime was ousted by invading

Vietnamese forces. During these years more than a million people are believed to
have died by execution, starvation and forced labour.

The introduction of so-called Extraordinary Chambers in the domestic courts is the
culmination of a long process which began by a request from Cambodia to the UN for

assistance in bringing Khmer Rouge officials to justice, followed by a UN expert
group report recommending the establishment of an ad hoc Tribunal. Cambodia
insisted on a domestic solution, however, and negotiations between the Cambodian

Government and the UN started in 1999 but broke down in 2002; the UN Secretary-
General withdrew from the process concluding that the Cambodian court, as then

envisaged, would not guarantee the required independence, impartiality and objectiv-
ity, and that Cambodia refused to accept that UN assistance would be governed by a

UN-Cambodian agreement. During the negotiations Cambodia had also unilaterally
adopted legislation for the Extraordinary Chambers, which raised concerns regarding

judicial independence from domestic political interference and shortcomings in the
criminal procedures.

Nevertheless, later in 2002 the UN General Assembly adopted a resolution28

requesting the Secretary-General to resume negotiations towards establishing domes-
tic Chambers, with a model based on the criticized Cambodian law. An agreement

between the UN and Cambodia was adopted by the General Assembly inMay 2003,29

and ratified by the Cambodian National Assembly in October 2004, an international

agreement which is subject to the law of treaties and cannot be circumvented by
Cambodian legislation.30 The judges and other officials have been sworn in and the

Chambers are expected to start work in 2007. The funding is based on voluntary State

26 See SC res. 1688 (2006) of 16.6.2006.
27 Completion Strategy of 18.5.2005; see: Identical letters dated 26May 2005 from the Secretary-General addressed to the

President of the General Assembly and the President of the Security Council, UN Doc. A/59/816-S/2005/350 of
27/5/2005.

28 GA res. 57/228 A of 18.12.2002.
29 GA res. 57/228B of 13.5.2003 (to which the UN-Cambodia Agreement is attached).
30 Arts. 2 and 31 of the UN-Cambodia Agreement. See Ernestine Meijer in Romano et al., Internationalized Criminal

Courts, 209–11.
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contributions, Japan being amajor donor. The assumption is that the proceedings will

be completed in three years.
Unlike the SCSL, the Extraordinary Chambers will form part of the domestic

system of Cambodia and apply municipal law. According to the agreement, the
Chambers are to try ‘senior leaders of Democratic Kampuchea and those most
responsible for the crimes and serious violations of Cambodian penal law, interna-

tional humanitarian law and custom, and international conventions recognized by
Cambodia’; the offences include genocide under the 1948 Genocide Convention,

crimes against humanity as defined in the ICC Statute, grave breaches of the
Geneva Conventions, and certain other crimes under Cambodian law.31 War crimes

in non-international armed conflicts are not covered; Cambodia was not party to the
Additional Protocols before 1980 and there were doubts as to the customary status of

these crimes in the 1970s when the crimes were committed.32 The temporal jurisdiction
is exclusively retroactive and limited to crimes committed between 17 April 1975 and
6 January 1979. Of course, the death of Pol Pot means that the one person probably

most responsible will never stand trial.
A controversial issue was that of amnesties. The agreement includes a commitment

by the Cambodian Government not to request amnesties or pardon and leaves to the
Chambers to decide the scope of a previously granted pardon.33 Being part of the

domestic court system, the Chambers cannot enter into cooperation agreements with
other States and will have to operate under any existing Cambodian scheme for

mutual legal assistance and extradition.
The mixed composition of the Chambers and the prosecution was also a matter of

dispute. The Cambodian side insisted on supremacy and, therefore, the national
judges are in the majority both in the Trial Chamber and in the Supreme Court
Chamber; for balance a qualified majority is required for any decision,34 a difficult

solution which could result in deadlocks and, arguably, an acquittal even if all the
international judges vote for a conviction. Due to the civil law origin of the Cambodian

criminal procedures, investigative judges will be responsible for the investigations; one
international and one local judge will operate together and disagreements will be

resolved by a Pre-Trial Chamber, again with local judges in the majority.35 A similar
scheme applies to the two co-prosecutors.36 All the judges and prosecutors will

be appointed by the Cambodian Supreme Council of Magistracy, although the inter-
national officials are nominated by the UN Secretary-General. These arrangements
have resulted in concerns being expressed about the independence, impartiality, and

efficiency of the Chambers and their future activities.37

31 Arts. 1 and 9 of the UN-Cambodia Agreement.
32 Report of the Group of Experts for Cambodia Established Pursuant to General Assembly Resolution 52/135, UN

Doc. A/53/850 paras. 72–5.
33 Art. 11 of the UN-Cambodia Agreement. 34 Ibid., Arts. 3 and 4. 35 Ibid., Arts. 5 and 7. 36 Ibid., Art. 6.
37 See, e.g. SarahWilliams, ‘The Cambodian Extraordinary Chambers: ADangerous Precedent for International Justice?’

(2004) 53 ICLQ 227.
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9.2.3 Special Tribunal for Lebanon

Upon the killing of Lebanon’s former PrimeMinister, Rafiq Hariri in February 2005,
the Security Council first established a Commission to assist the Lebanese authorities

in their investigation of the assassination, including the links to neighbouring Syria,
and subsequently requested the Secretary-General to negotiate an agreement with the
Government of Lebanon on a ‘tribunal of an international character’.38 After nego-

tiations, the Secretary-General presented a draft agreement and Statute for such a
tribunal, which were accepted by the Security Council.39 TheGovernment of Lebanon

has thereafter signed the agreement but this has triggered constitutional issues. At the
time of writing, the future is uncertain.

Like the Special Court for Sierra Leone, the Tribunal is treaty-based, but will
neither be a subsidiary organ of the UN, nor form part of the Lebanese court system.

It will sit outside Lebanon and have a majority of international judges, including an
international pre-trial judge, an international chief prosecutor and a Lebanese deputy
prosecutor, a registry and a defence office. It is established for a specific trial or trials

with jurisdiction covering those responsible for the attack on Hariri and other related
crimes of a similar nature and gravity committed within a limited time period.

Applicable crimes are terrorism and certain other domestic offences, all in accordance
with Lebanese criminal law.40 The Tribunal will have primacy over national courts in

Lebanon.

9.3 Courts established by the United Nations or other international administration

9.3.1 Kosovo and East Timor: Special Panels

Both Kosovo and East Timor (Timor-Leste) suffered violence during struggles for
self-determination. In Kosovo, the revocation of autonomy, the exclusion from the

Dayton peace process, and a government policy aimed at changing the ethnic com-
position of the province, led to a Kosovar Albanian insurgency and brutal counter-

measures by Serbian forces, including ethnic cleansing. In response, a NATO-led
bombing campaign was launched against the Federal Republic of Yugoslavia in

March–June 1999. As for East Timor, this former Portuguese colony was forcibly
annexed by Indonesia in 1975. A referendum in 1999, in which a majority of the East

Timorese voted for independence, was accompanied by widespread violence by pro-
Indonesian militias, which ended only when UN-authorized forces intervened.

38 SC res. 1664 (2006) of 29.3.2006.
39 See the Report of the Secretary-General on the establishment of a special tribunal for Lebanon, UNDoc. S/2006/893 of

15.11.2006, and Letter dated 21 November 2006 from the President of the Security Council addressed to the Secretary-
General, UN Doc. S/2006/911 of 24.11.2006.

40 The inclusion of crimes against humanity, to be defined in the Statute, was considered but later rejected due to
insufficient support within the Security Council, see the Report, UN Doc. S/2006/893, paras. 23–5.
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Following Security Council resolutions in 1999, the UN temporarily assumed the

sovereign activities of the previous authorities in East Timor and Kosovo. The UN
Mission in Kosovo (UNMIK)41 was empowered to exercise all executive and legis-

lative authority in that territory, including the administration of justice. The UN
Transitional Administration in East Timor (UNTAET)42 had similar powers. The
essentially State-building mandates to establish law and order, and a credible and fair

justice system, included powers to repeal and rewrite all laws and to administer courts,
develop legal policy, draft legislation, assess the quality of justice, and address allega-

tions of human rights violations. Questions have been raised as to the legal authority
for taking such far-reaching measures and criticisms have been made about the

democratic deficiency of the UN administrations.43

The circumstances of each territory were similar in many respects: the destruction of

infrastructure, a shortage of qualified lawyers, a compelling security situation, and a
history of ethnic discrimination. But since the creation of the special courts had
different aims, the institutional solutions differed. In Kosovo, where the ICTY may

also exercise jurisdiction,44 the main purpose was to support more peaceful relations
between different groups in society and to address a broader range of crimes, while the

East Timor scheme was intended mainly to prosecute international crimes.
In Kosovo, the plan was initially to establish a transitional court with a mixed

composition of international and national judges, and concurrent but primary
jurisdiction with other domestic courts – a Kosovo War and Ethnic Crimes Court

(KWECC).45 But this initiative was both politically sensitive and costly. It was
abandoned in favour of a less ambitious scheme with international judges and prose-

cutors embedded in the ordinary courts of Kosovo, balancing the conflicting interests
of local ownership and neutralization of ethnic bias. Since the appointment of new
domestic judges and prosecutors did not quell the perception of bias, international

judges and prosecutors were introduced,46 initially in one troubled district (Mitrovice/
Mitrovica) and subsequently in all municipal courts and in the Supreme Court.

UNMIKalso assumed the power to assign an international prosecutor, an international
investigative judge, or a court panel with a majority of international judges – so-

called ‘Regulation 64 Panels’ – to a particular case, when this was considered necessary
‘to ensure the independence and impartiality of the judiciary or the proper adminis-

tration of justice’.47 The powers of the international prosecutors have been extended
and ‘Regulation 64 Panels’ now try most major or high-profile cases, including war
crimes trials against Kosovo Serbs. On review, internationalized panels of the Supreme

41 SC res. 1244 (1999) of 10.6.1999. 42 SC res. 1272 (1999) of 25.10.1999.
43 See, e.g. M. Brand, ‘Institution Building and Human Rights Protection in Kosovo in the Light of UNMIK Legislation’

(2001) 70 Netherlands Journal of International Law 461; and Carsten Stahn, ‘Justice under Transitional Administration:
Contours and Critique of a Paradigm’ (2005) 27 Houston Journal of International Law 311.

44 Also established in Milutinović et al. ICTY T. Ch. III 6.5.2003.
45 Proposed by a Technical Advisory Commission on Judiciary and Prosecution Service (UNMIK Reg. 1999/5 of

7.9.1999), composed both international and national experts.
46 UNMIK Reg. 2000/6 of 15.2.2000 and Reg. 2000/34 of 29.5.2000 (available at www.unmikonline.org).
47 UNMIK Reg. 2000/64 of 15.12.2000 (the time limit for its application has since been extended).
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Court have also overturned a number of questionable convictions by lower courts. But

while the international presence has improved the appearance of objectivity, the legal
quality of their work has been criticized and there are other problems relating to

detention, defence representation, witness protection, and sentencing.48

The ‘Regulation 64 Panels’ are domestic courts and apply municipal law. UNMIK
initially decided that pre-existing domestic law should apply which, with respect

to international crimes, primarily meant the Yugoslav Federal Criminal Code.49

Additionally, international human rights law was expressly incorporated into the

domestic system. Thereafter, however, UNMIK has increasingly introduced new
legislation, including a Provisional Criminal Code of Kosovo50 and a Provisional

Criminal Procedure Code of Kosovo.51 The new criminal code includes modern
definitions of genocide, crimes against humanity, war crimes, general principles of

criminal law and provisions on jurisdiction over crimes committed outside the terri-
tory of Kosovo. For older crimes, however, the law in force at the time applies, unless
the new law is more favourable to the accused.

In East Timor, a proposal to set up an international criminal tribunal52 was rejected
in favour of focusing on the domestic legal system. UNTAET began with the creation

of a new court system consisting of six district courts and a Court of Appeal, all with
jurisdiction in both criminal and civil cases.53 This was soon followed by the establish-

ment of ‘Serious Crimes Panels’ of the District Court in Dili (the capital) and the
Court of Appeal, similar to the abandoned model for Kosovo, with exclusive jurisdic-

tion over certain serious criminal offences and with a mixed composition of East
Timorese and international judges.54 On each panel, the international judges were in

the majority. UNTAET also established a national prosecution service for the pro-
secution of crimes before the ‘Serious Crimes Chambers’, with both local and inter-
national prosecutors.55

The jurisdiction of the ‘Serious Crimes Panels’ covered genocide, crimes against
humanity and war crimes, as well as certain domestic crimes (murder, sexual offences

and torture), the international crimes being defined in the UNTAET Regulation
together with provisions on general principles of criminal law and penalties.56 The

jurisdiction covered crimes in East Timor, or elsewhere if committed against an East
Timorese citizen, during a limited time period (1 January–25 October 1999).57

The ‘Serious Crimes Panels’ did not apply only UNTAET Regulations but also
domestic law and, where appropriate, applicable treaties and recognized principles

48 See, e.g. in reports by the OSCE Mission in Kosovo, Legal System Monitoring Section; available at www.osce.org/
kosovo

49 UNMIK Reg. 1999/1 of 10.6.1999, Reg. 1999/24 of 12.12.1999 and Reg. 2000/59 of 27.10.2000.
50 UNMIK Reg. 2003/25 of 6.7.2003 (entering into force 6.4.2004). 51 UNMIK Reg. 2003/26 of 6.7.2003.
52 Report of the International Commission of Inquiry on East Timor to the Secretary General, UNDoc. A/54/726, S/2002/59

(2000) at 153.
53 UNTAET Reg. 2000/11 of 6.3.2000 (later amended). 54 UNTAET Reg. 2000/15 of 5.7.2000.
55 UNTAET Reg. 2000/16 of 5.7.2000. A legal aid service, including public defenders, was also created; UNTAET

Reg. 2001/24 of 5.9.2001.
56 UNTAET Reg. 2000/15 of 5.7.2000, ss. 4–6 (and torture, s. 7) and ss. 10–21. 57 Ibid., s. 2(3).
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and norms of international law.58 A provisional Code of Criminal Procedures was

adopted to apply alongside the Indonesian criminal code.59 Adding to the complexity,
the Court of Appeal has ruled that Indonesian law could not be applied as domestic

law, since the Indonesian occupation of East Timor was illegal, applying instead the
law of the old colonial power, Portugal;60 this turned prior practice on its head and
created legal uncertainty. Initially most of the cases were pursued as violations of

domestic law, such as murder, and not as international crimes, but subsequently there
have been a number of convictions for crimes against humanity, many of them based

on guilty pleas. Difficult issues have arisen, but have not always been sufficiently
addressed, concerning the characterization of the conflict for the purpose of war

crimes, the prerequisites for crimes against humanity, and the legal import of duress
and superior orders.61

On 20 May 2002, after general and presidential elections, the UN handed over its
authority to the new democratic institutions of East Timor. UNTAET was replaced
by another UN mission, which did not have governmental powers but continued

to provide the ‘Serious Crimes Panels’ with practical support. The UNTAET
Regulations continued to apply provisionally and the ‘Serious Crimes Panels’ func-

tioned under the authority of the new East Timorese Constitution. Gradually the
regulations are being replaced and inMay 2005 the ‘Serious Crimes Panels’ suspended

operations indefinitely. The international judges and prosecutors have left and ordi-
nary courts will now handle cases involving international crimes.

In both situations, these domestic institutions depend upon the respective home
States to secure international cooperation, and this requires accession to international

agreements as well as adoption of domestic legislation. Where the administration has
been essentially carried out by the UN, the question has been raised concerning to
what extent the UN missions are competent to fulfil such tasks and, if competent,

whom they represent. In practice, lack of cooperation has frustrated efforts to prose-
cute. This has been particularly pronounced in East Timor since Indonesia has long

refused to cooperate, in spite of a bilateral agreement, and has instead pursued some
proceedings before a much criticized ad hoc tribunal in Jakarta.62 More recently,

however, East Timor and Indonesia have made new attempts and in March 2005 they

58 Ibid., s. 3. 59 UNTAET Reg. 2000/30 of 25.9.2000 (subsequently amended).
60 Armando Dos Santos, Court of Appeals, East Timor 15.7.2003; for a critical view see, e.g. Sylvia de Bertodano, ‘Current

Developments in Internationalized Courts: East Timor – Justice Denied’ (2004) 2 JICJ 910.
61 See, e.g. Suzannah Linton, ‘Prosecuting Atrocities at the District Court of Dili’ (2001) 2 Melbourne Journal of

International Law 414; Suzannah Linton and Caitlin Reiger, ‘The Evolving Jurisprudence and Practice of East
Timor’s Special Panels for Serious Crimes on Admission of Guilt, Duress and Superior Orders’ (2001) 4 YIHL 1;
Claus Kress, ‘The 1999 Crisis in East Timor and the Threshold of the Law on War Crimes’ (2002) 13 Criminal Law
Forum 409; Kai Ambos and Steffen Wirth, ‘The Current Law of Crimes Against Humanity: An Analysis of UNTAET
Regulation 15/2000’ (2002) 13 CLF 1; Guy Cumes, ‘Murder as a Crime against Humanity in International Law: Choice
of Law and Prosecution of Murder in East Timor’ (2003) 11 European Journal of Crime, Criminal Law and Criminal
Justice 40.

62 See, e.g. Suzannah Linton, ‘Unravelling the First Three Trials at Indonesia’s Ad Hoc Court for Human Rights
Violations in East Timor’ (2004) 17 LJIL 303.
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agreed on a joint Commission on Truth and Friendship to inquire into certain events,

with powers to recommend amnesties.

9.3.2 Bosnia and Herzegovina: the War Crimes Chamber

During the demise of the Former Yugoslavia, tens of thousands of people died and
perhaps a million people were displaced in Bosnia and Herzegovina. With the 1995
Dayton Peace Agreement, a complex political structure and two ‘entities’ were cre-

ated, as well as the Office of the High Representative (OHR) to oversee the civilian
aspects of the Agreement on behalf of the international community; the High

Representative is appointed by the UN Security Council. In one of the ‘entities’, the
Federation of Bosnia and Herzegovina, the War Crimes Chamber of the State Court,

located in Sarajevo, has been established as a domestic institution with international
components.63 The Chamber, which began its work inMarch 2005, stems from a joint

initiative of the ICTY and the OHR. Individual States have provided the initial
funding.

As well as being part of the reform of the national justice system by the High
Representative, the Chamber also forms an essential element of the ICTY completion
strategy,64 being a domestic court to which the ICTY can refer cases against lower-

level perpetrators in accordance with rule 11bis of the ICTY RPE.65 This rule allows
the referral of an indictment against an accused, regardless of whether he is in the

ICTY’s custody or not, to any State which has jurisdiction and which is willing and
adequately prepared to accept such a case. The ICTY will consider the gravity of the

crime and the level of responsibility of the perpetrator; it must also be satisfied that the
accused would receive a fair trial and that the death penalty would not be imposed.

Some cases have been referred, and the accused transferred, to Bosnia and
Herzegovina from the ICTY.66 A domestic law has been enacted to allow the War
Crimes Chamber to receive such referrals.67

The Chamber will also try cases initiated locally and the intention is to terminate its
international features relatively quickly. The Chamber operates under national law,

including new criminal and criminal procedures codes introduced by the OHR,68 and
deals with the most serious war-related crimes in Bosnia. Other crimes remain with the

district or canton courts. The criminal code, inter alia, defines genocide, crimes against

63 See, e.g. Human Rights Watch, Looking for Justice – The War Crimes Chamber in Bosnia and Herzegovina, February
2006, available at http://hrw.org/reports/2006/ij0206/ij0206web.pdf.

64 See also SC res. 1503(2003) of 28.8.2003 (on the ICTY and ICTR completion strategy).
65 See Michael Bohlander, ‘Referring an indictment from the ICTY and ICTR to another court – Rule 11bis and the

consequences for the law of extradition’ (2006) 55 ICLQ 219 (also noting that the Tribunals under this schememay issue
an arrest warrant and direct States to surrender the accused to another State).

66 See, e.g. Janković and Stanković ICTY A. Ch. 1.9.2005.
67 Law on the Transfer of Cases from the ICTY to the Prosecutor’s Office of BiH and the Use of Evidence Collected by the

ICTY in Proceedings before the Courts in BiH, Official Gazette of Bosnia and Herzegovina No. 61/04 (available at
www.sudbih.gov.ba).

68 Criminal Code of Bosnia and Herzegovina, Official Gazette No. 37/03, and Criminal Procedure Code of Bosnia and
Herzegovina, Official Gazette No. 36/03, both of 24.1.2003 (with amendments).
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humanity and war crimes, regulates general criminal law principles such as command

responsibility and provides for far-reaching criminal jurisdiction. Apart from the
international involvement in the establishment of the institution and the adoption of

applicable law, the Chamber has international judges at both trial and appeals levels
(two international judges and one local judge who presides). The Office of the
Prosecutor of the State Court has a Special Department for War Crimes with both

international and local prosecutors and other staff, and an organization to suit ICTY
referrals. International defence counsel are also provided for. In accordance with a

transitional strategy, the international prosecutors and judges will gradually be
phased out (by the end of 2007 and 2009 respectively). International legal cooperation

will be crucial; amemorandumof understanding has been concluded with the Office of
the Prosecutor of ICTY, Bosnia has adhered to certain European cooperation

treaties, and efforts to establish regional agreements with neighbouring States are
under way.

9.4 Courts established by a State with international support

9.4.1 Iraq: the Iraqi High Tribunal

During Saddam Hussein’s authoritarian regime, lasting for over thirty-five years,

national groups and communities were violently suppressed and wars were fought
against neighbouring Iran and Kuwait. In the wake of his expulsion from power by

coalition forces, a specialized court for genocide, crimes against humanity and war
crimes was created in Iraq, primarily to deal with crimes of the old regime. The

international aspects are distinctly different, and limited, compared with the courts
previously mentioned. It originated with the Iraqi Special Tribunal, which was estab-
lished by the Interim Governing Council (IGC) on 10 December 2003, a special

domestic court but outside the existing structure of the domestic system. Three days
later Saddam Hussein was captured. This was not a tribunal established by the

Security Council, by a UN administration, by treaty, or not even directly by
occupying powers like the post-Second World War Tribunals. Instead, the Coalition

Provisional Authority (CPA) authorized the IGC, which the CPA had originally
appointed, to establish the Special Tribunal with a Statute which had been drawn

up with considerable international input,69 and the Tribunal was enacted by the IGC on
8 March 2004.

Concerns were raised about the legal basis for the Tribunal, established by order of

an occupying power, and its legitimacy.70 These were put to rest by a new law, adopted

69 Coalition Provisional Authority Order Number 48 of 10.12.2003 (to which the Iraqi Special Tribunal Statute was
attached).

70 See, e.g. Ilias Bantekas, ‘The Iraqi Special Tribunal for Crimes against Humanity’ (2004) 54 ICLQ 237, and Cherif
Bassiouni, ‘Post-Conflict Justice in Iraq: An Appraisal of the Iraq Special Tribunal’ (2005) 38 Cornell International Law
Journal 327.
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by the Iraqi Transitional National Assembly in 2005,71 which provides a new Statute

for the Tribunal, now called the Iraqi High Tribunal. The Tribunal, now integrated
into the domestic judicial system, has jurisdiction over certain crimes committed in

Iraq or elsewhere between 16 July 1968 (the Ba’athist coup d’état) and 1May 2003 (the
‘end of major combat operations’) by Iraqi nationals or residents; members of the
coalition are thus excluded, as are juridical persons.72 The subject matter jurisdiction

covers genocide, crimes against humanity and war crimes, all defined almost exactly as
in the ICC Statute but not previously included in Iraqi law,73 and some crimes under

domestic law relating to abuse of power.74 Interestingly, one of the domestic crimes,
‘the pursuit of policies that may lead to the threat of war or use of the armed forces of

Iraq against an Arab country’, could apply as a kind of crime of aggression.75 The
Tribunal has concurrent jurisdiction with, but also primacy over, all other Iraqi

courts, and it may under certain circumstances try someone who has already been
tried by another Iraqi court.76

Unlike other courts mentioned in this chapter, the judges and prosecutors of the

Iraqi High Tribunal are all Iraqi nationals; the Statute allows the appointment of
non-Iraqi judges, appointed by a national authority, but only if one of the plaintiffs in

the case is a State.77 Nonetheless, international advisers, observers, and defence
co-counsel may work in the Tribunal,78 and many do. Coalition members are also

providing substantial support with regard to funding, training, security and personnel.
However, the Tribunal’s power to impose the death penalty has had the consequence

that many States and international human rights groups will not support or cooperate
with it.79 The first trial before the Tribunal is of Saddam Hussein and other former

top-ranking officials. In the first trial, the Tribunal (first instance) on 5 November
2006 sentenced Saddam Hussein to death for crimes against humanity; he was later
hanged. The second trial began in August 2006 and deals with atrocities against Iraqi

Kurds in 1988, including charges of genocide (the Anfal campaign).

9.4.2 Serbia: the War Crimes Chamber

TheWar Crimes Chamber of the Belgrade District Court in Serbia is another example
of a specialized court for international crimes that was created with international

assistance, primarily the OSCE, but which is entirely national in nature.80 The

71 The Law on the Iraqi High Tribunal was signed by the Iraqi President on 11.10.2005, but it is unclear whether the law has
actually entered into force. See Charles Garraway, ‘The Statute of The Iraqi Special Tribunal’ in Susan Breau and
Agnieszka Jachec-Neale (eds.), Testing the Boundaries of International Humanitarian Law (London, 2006) 155–89.

72 Art. 1 of the SICT Statute. 73 See, e.g. Yuval Shany, ‘Does One Size Fit All?’ (2004) 2 JICJ 338.
74 Arts. 11–14 of the SICT Statute.
75 See Claus Kress, ‘The Iraqi Special Tribunal and the Crime of Aggression’ (2004) 2 JICJ 347. See ch. 13.
76 Arts. 29–30 of the SICT Statute. 77 Ibid., Arts. 4(3) and 28. 78 Ibid., Arts. 7(2)–(3), 8(10), 9(7)–(8) and 18(3).
79 See, e.g. Tom Parker, ‘Prosecuting Saddam: The Coalition Provisional Authority and the Evolution of the Iraqi Special

Tribunal’ (2005) 38 Cornell International Law Journal 899.
80 Law on Organization and Competence of Government Authorities in War Crimes Proceedings, Official Gazette of the

Republic of Serbia No. 67/2003. SeeMark Ellis, ‘Coming to Terms with Its Past: Serbia’s NewCourt for the Prosecution
of War Crimes’ (2004) 22 Berkeley Journal of International Law 165.
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Chamber and a specialized Prosecutor’s Office for War Crimes, both established in

2003, have begun the operations. Jurisdiction extends to crimes committed anywhere
in the former Socialist Federative Republic of Yugoslavia, regardless of the citizenship

of the perpetrator or victims. ICTY has referred some cases to the Chamber, including
crimes in Vukovar (Croatia) and Zvornik (Bosnia and Herzegovina), primarily in
cases where no ICTY indictment was issued but more recently also a post-indictment

referral under rule 11bis of the ICTY RPE.81

9.5 Lockerbie: an ad hoc solution for a particular incident

Yet another solution, although not for dealing with international crimes, was chosen
for the prosecution of two Libyan nationals accused of the 1988 bombing of Pan Am

flight 103 over Lockerbie in Scotland. The surrender of the accused from Libya, in
return for the suspension of sanctions imposed by the Security Council against Libya

under Chapter VII of the UN Charter,82 was secured only by coming to a special
arrangement for the criminal proceedings. The court, prosecution and applicable law

were all Scottish, but the court sat in a neutral venue in the Netherlands rather than in
Scotland.

The compromise was worked out by the UN, Libya, the United States and the

United Kingdom. Scottish law had to be amended to allow the Scottish High Court of
Justiciary to sit abroad without a jury;83 an agreement also had to be concluded

between the United Kingdom and the Netherlands.84 The indictment was, in the
end, confined to charges of murder. Criminal jurisdiction was based on territoriality.

On 31 January 2001 the High Court convicted one and acquitted one of the accused,85

a verdict that was upheld on appeal on 14 March 2002.86 This is not an example of an

international court or of international crimes, but an ad hoc arrangement relating to a
domestic trial brokered at the international level.

9.6 Relationship to the ICC

An interesting question is how these internationalized courts relate to the ICC. In
many of the examples mentioned in this chapter there is no jurisdictional conflict

between the internationalized court and the ICC; even where the territorial, personal
and subject-matter jurisdictions overlap, the non-retroactive jurisdiction of the ICC

prevents it from dealing with many past crimes. But some of the internationalized

81 See Vladimir Kovačević ICTY Referral Bench 17.11.2006.
82 SC res. 731(1992) of 21.1.1992, res. 748(1992) of 31.3.1992, res. 883(1993) of 11.11.1993, and res. 1192(1998) of

27.8.1998. See ch. 14.
83 High Court of Justiciary (Proceedings in the Netherlands) (United Nations) Order 1998.
84 Agreement of 18.9.1998, reprinted in (1999) 38 ILM 926.
85 Her Majesty’s Advocate v. Al Megrahi (High Ct. Justiciary at Camp Zeist).
86 Al Megrahi v. HM Advocate 2002 SCCR 509.
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courts, for example those in East Timor and Kosovo, are not confined to dealing with

past crimes and other internationalized courts may be established in the future.
Since most of the internationalized courts, so far, form part of the domestic system,

the scheme of Article 17 of the ICC Statute (the complementarity principle) will apply
to them and the ICC will have only complementary jurisdiction.87 An arrangement
like the Special Court for Sierra Leone, which is not established within a domestic

court system, gives rise to different considerations – although it may be that the ICC
would apply the principle of complementarity by analogy. It is to be expected that

there would be opposition if the establishment of similar courts were proposed in the
future with jurisdiction coinciding with that of the ICC.88
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