
ICTY and ICTR may have allowed powerful States to cover their unwillingness to

take more decisive action.97 Prosecutions can also be used by States and successor
governments to attempt to make the point that they are morally different from those

on trial, even where there are international crimes that can be laid at their door too.98

In addition, substantive international criminal law fails to deal with conduct very
worthy of censure, thus providing some form of legitimacy for it.99 International trials

and international criminal law ought not to serve as an excuse to the international
community for not dealing with other more difficult and deep-seated problems.

Finally, international criminal justice, and the international tribunals, reflect
inequalities in the selection of cases. Selective justice is a problem from the point of

view of the rule of law, and it can undermine many of the justifications of punish-
ment.100 For example, deterrence is unlikely to be possible if potential offenders take

the view that they may be able to obtain exemption from prosecution. Retribution is
not served well by selective punishment, and it causes the lessons that may be taught by
international criminal law to be confused and equivocal. Selectivity is a large problem

in international criminal law, although the critique is decreasing in potency.101 The
answer to such critiques is not to abandon punishment altogether, but to work

towards non-selective application of the law.

2.3 Alternatives and complements to criminal prosecution

As can be seen, there is truth in the proposition that ‘[c]riminal prosecution . . . does
some things rather well, other things only passably well, and makes an utter hash of

still others’.102 Thus it is unsurprising that there have been other models suggested for
dealing with international crimes, on the basis that it is said that they fulfil more

completely at least some of the purposes of trials, and incur fewer of the problems.
This part of this chapter will provide an overview of them, alongside some of their
positive and negative features.103 It must be remembered that when decisions are being

made on what to do about international crimes, practical limits, such as funding,
political possibility and the available infrastructure are important.104 This is particu-

larly the case in relation to transitional societies. As was said in relation to the South
African transition (which was itself by no means uncontroversial)

97 See section 7.2. 98 Simpson, ‘War Crimes: A Critical Introduction’, 19–26.
99 Simpson, ‘Politics, Sovereignty, Rembrance’, 56.
100 Drumbl, ‘Collective Violence and Individual Punishment’, 593.
101 See Cryer, Prosecuting International Crimes.
102 Mark Osiel, ‘Ever Again: Legal Remembrance of Administrative Massacre’ (1995) 144University of Pennsylvania Law

Review 463 at 700.
103 See further, e.g. W.Michael Reisman, ‘Institutions and Practices for Restoring andMaintaining Public Order’ (1995) 6

Duke Journal of International and Comparative Law 175; Minow, Between Vengeance; Teitel, Transitional Justice.
104 See Jon Elster, Closing the Books: Transitional Justice in Historical Perspective (Cambridge, 2004), ch. 7; Stanley

Cohen, ‘State Crimes of Previous Regimes: Knowledge, Accountability and the Policing of the Past’ (1995) 20 Law and
Social Inquiry 7 at 8.
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the Constitution seeks to . . . facilitate the transition to a new democratic order, committed to

‘reconciliation between the people of South Africa and the reconstruction of society’. The

question is how this can be done effectively with the limitations of our resources and the legacy

of the past . . . The families of those whose fundamental human rights were invaded by torture

and abuse are not the only victims who have endured ‘untold suffering and injustice’ in

consequence of the crass inhumanity of apartheid which so many have had to endure for so

long. Generations of children born and yet to be born will suffer the consequences of poverty, of

malnutrition, of homelessness, of illiteracy and disempowerment generated and sustained by the

institutions of apartheid and its manifest effects on life and living for so many. The country has

neither the resources nor the skills to reverse fully these massive wrongs . . . Those negotiators of

the Constitution and leaders of the nation who were required to address themselves to these

agonising problems must have been compelled to make hard choices. They could have chosen to

direct that the limited resources of the state be spent by giving preference to the formidable

delictual claims of those who had suffered from acts of murder, torture or assault perpetrated by

servants of the state, diverting to that extent, desperately needed funds in the crucial areas of

education, housing and primary health care . . . They were entitled to permit the claims of . . .

school children and the poor and the homeless to be preferred.105

This is an important point. Equally, however, it must be noted that the language of
necessity, appropriateness or feasibility is open to abuse,106 and it often ignores the
broader aspects of international crimes. One of the reasons which may justify a

separate regime of international criminal accountability is that crimes which are
thought to affect all humanity need to be dealt with sensitively as to both the national

and international effects of such crimes, and that the international community of
States has, at least at the rhetorical level, affirmed the unacceptability of impunity.107

It must also be remembered that transitional societies are not the only societies that
need to deal with issues relating to international criminal law. It is all too easy to

assume that international criminal law is only an issue for such States. Many stable
States also have nationals who have committed international crimes.

2.3.1 Amnesties

Probably the most well-known alternative to prosecution is amnesty. This is legisla-
tion that blocks criminal action against people in the State in which it is passed. It can

also block civil claims. It is often said (but not empirically proved) that amnesties
promote reconciliation between previously antagonistic parties, and allow popula-

tions to ‘move on’ from the past.108 Whether reconciliation (which is itself a contested
notion) can occur whilst there are still unsatisfied victims is an open question.

105 Azanian People’s Organization (AZAPO) and others v. President of the Republic of South Africa (1996) 4 SA 562 (CC),
paras. 42–5 (hereinafter AZAPO).

106 Susan Dwyer, ‘Reconciliation for Realists’ (1999) 13 Ethics and International Affairs 81.
107 See, for example, resolutions 1012, 28.8.1995, 1545, 21.5.2004, (Burundi), 1556, 11.6.2004, 1564, 18.9.2004. General

Assembly resolution 60/147.
108 Andreas O’Shea, Amnesty for Crime in International Law and Practice (The Hague, 2002) 23–33.
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Amnesties have a lengthy history in international law. The Treaty of Westphalia,

which was considered by many to usher in the modern era in international law and
order, contained an amnesty.109 More recently, they were frequently employed in

Latin America during and after the military dictatorships, often as the price paid for
the leaders of those dictatorships to hand over power to civilian governments.110

Probably the most famous amnesty is the South African one.111

There are various types of amnesties, which go from those granted by regimes to
themselves such as that in Chile, to those which are voted upon by the population.

Although the latter are usually thought, with some justification, to have greater
legitimacy than the former, it must also be said that the consent of the population in

such instances is often coerced, as the alternative is the continuation in power of an
abusive regime.112 A further distinction must be made between ‘blanket’ amnesties,

which prevent legal proceedings against all persons without distinction, and those,
such as the South African amnesty legislation, which required certain conduct (often
full confession of crimes) and/or certain motivations for the crimes (usually political

ones) before an amnesty was granted.113

The legality of amnesties is tied to the extent of duties to extradite or prosecute

international crimes.114 The duties do not cover all international crimes, however. The
classic example of a duty to extradite or prosecute can be found in the grave breaches

regime of the Geneva Conventions. The Genocide Convention places a duty to
prosecute on States where genocide occurs by virtue of Articles IV and VI.

As well as treaties explicitly covering international crimes, some have argued that
since States have duties to ‘respect and ensure’115 the rights granted in the various

human rights conventions, it could be that the latter clause implies a duty to prosecute
certain serious violations of human rights. All acts constituting genocide and crimes
against humanity would be serious violations of human rights when governments are

responsible for them, as would most war crimes. This may be supported by some case
law from the Inter-American Court of Human Rights, in particular the Velasquez-

Rodriguez v.Honduras case.116 It is difficult to say, however, thatVelasquez-Rodriguez,
and the other cases on positive duties under human rights treaties can be read as

creating an absolute duty to prosecute all international crimes in all circumstances.117

The same may be said of purported duties under general international law, either by

109 Scott Veitch, ‘The Legal Politics of Amnesty’ in Christodoulidis and Veitch (eds.), Lethe’s Law, 33.
110 For discussion, see Elster, Closing the Books, 62–6.
111 Which has generated a huge literature, see, e.g. Charles Villa-Vincencio and Erik Doxtader, The Provocations of

Amnesty (Cape Town, 2003).
112 Osiel, Mass Atrocity, 138. 113 See e.g. Veitch, ‘The Legal Politics of Amnesty’, 37–8.
114 See section 4.3. 115 E.g. ICCPR, Art. 2.
116 (1989) 28 ILM 291. The classic statement of the argument is Diane Orientlicher, ‘Settling Accounts: The Duty to

Prosecute Violations of a Prior Regime’ (1991) 100 Yale Law Journal 2537. See also Barrios Altos Case (Chumbipuma
Aguierre et al v. Peru) Judgment of 14 March 2001; Series C No. 75 [2001] IACHR 5.

117 E.g. Michael Scharf, ‘The Letter of the Law: The Scope of the International Legal Obligation to Prosecute Human
Rights Crimes’ (1996) 59 Law and Contemporary Problems 1; Bruce Broomhall, International Justice and the
International Criminal Court (Oxford, 2003) 98–100; Cryer, Prosecuting International Crimes, 103–5.
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virtue of customary international law, or the jus cogens status of the prohibitions on

some international crimes.118

There are a number of claims that amnesties for international crimes are always

unlawful.119 Such claims are probably in advance of the current law, although UN
policy is now formally against amnesties for international crimes.120 The current
position was summed up by the Special Court for Sierra Leone in the Kallon and

Kamara decision: ‘that there is a crystallising international norm that a government
cannot grant amnesty for serious violations of crimes under international law is amply

supported by materials placed before the Court [but the view] that it has crystallised
may not be entirely correct . . . it is accepted that such a norm is developing under

international law’.121 As it stands, an amnesty is less likely to be unlawful if other
mechanisms are put in place for victim compensation and the like.122

Amnesties are often seen as fellow travellers of the ‘politics of impunity’, fromwhich
the tide seems to have turned away.123 The preamble of the ICC Statute affirmed ‘that
themost serious crimes of concern to the international community as a wholemust not

go unpunished’, that States Parties were ‘determined to put an end to impunity for the
perpetrators of such crimes’ and recalled ‘that it is the duty of every State to exercise its

criminal jurisdiction over those responsible for international crimes’.124 Although the
preamble of the ICC Statute does not create legal obligations, a failure to do anything

about crimes committed by nationals of, or on the territory of, States Parties to the
ICC Statute could well lead to the ICC exercising its powers to prosecute offenders

itself.125 A domestic amnesty does not bind the ICC, including its Prosecutor.126 Nor
does it bind other States in the exercise of extraterritorial jurisdiction; legislation in

one State does not alter the jurisdiction of another.

2.3.2 Truth commissions

One of the activities which often accompany amnesties is the setting up of a truth

commission.127 These are bodies of (usually) eminent people, who take evidence, and
write a report about the relevant period of time. The terms of reference setting up the

commission will define the time frame and sometimes the kinds of conduct to be
investigated. The terms of reference are usually the outcome of negotiations between

the relevant parties, and can reflect their relative power. This is partly why the reports

118 See further, section 4.3. 119 Orientlicher, ‘Settling Accounts’.
120 UN practice, since the late 1990s (but not before) has been to say that amnesties are not acceptable, see Report of the

Secretary-General on the Establishment of a Special Court for Sierra Leone UN Doc. S/2000/915, 4 October 2000
para. 24.

121 Prosecutor v. Kallon and Kamara, SCSL, A.Ch. 13.3.2004.
122 See John Dugard, ‘Dealing With the Crimes of a Past Regime, Is Amnesty Still an Option?’ (1999) 12 LJIL 1001.
123 See Leila Sadat, The International Criminal Court and the Transformation of International Law: Justice for the New

Millennium (New York, 2002) ch. 3.
124 ICC Statute, preambular paras. 4–6. 125 See section 8.5.5. 126 See further ibid.
127 See generally Hayner, Unspeakable Truths; Priscilla Hayner, ‘Fifteen Truth Commissions – A Comparative Study’

(1994) 16 Human Rights Quarterly 597; Minow, Between Vengeance, ch. 4.
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