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The EU – a cosmopolitan polity?
Erik Oddvar Eriksen

ABSTRACT The parameters of power politics have changed in Europe and the
EU exports the rule of law, democracy and human rights worldwide. The criteria
for judging the polity’s normative quality may be derived from cosmopolitanism,
i.e. whether it subjects its actions to the constraints of a higher ranking law. The
author establishes this criteria, its theoretical and institutional underpinnings, and
provisionally assesses whether the EU in fact complies with it. We may question
whether the EU’s external foreign and security policy is actually consistent with cos-
mopolitan tenets but we need an approach that does not rule this out as a logical
possibility. We thus need a theoretical approach that does not predetermine the
answer to the question of what order is possible as do realism as well as idealism.

KEY WORDS Constitution; cosmopolitanism; democracy; EU; external relations;
human rights.

INTRODUCTION

The European Union (EU) has for a long time been described as a ‘civilian
power’ (Duchêne 1972).1 It has been reluctant to use coercive means in order
to solve conflicts and achieve its goals. This has been an integral part of its iden-
tity from the very start of European Political Cooperation (EPC) in the 1970s. It
is contended that present efforts to establish military capability will endanger the
‘civilian’ aspects of the EU (cf. Manners 2006). The enhanced military capa-
bility at the European level through peace-keeping and conflict-preventing mis-
sions will make the EU an actor like other actors in the world system. But is
coercion foreign to a ‘humanitarian polity’? Can absence of coercive means be
the defining characteristic of a normatively justifiable political entity?

I would like to address this problem from a Kantian perspective which, unlike
what is often believed, implies the need for coercive means because only with
the threat of sanctions can the law compel compliance. From this perspective
the defining characteristic of a ‘civilian power’ cannot be the absence of coercive
means and merely the pursuance of honourable goals, but rather whether it
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respects basic humanitarian principles. Every organized community acts on their
interests and on preferences that may be good or bad in ethical terms. The pro-
pensity to act on honourable motives cannot itself represent the criteria for
judging the polity’s normative quality because they may very well be arbitrary.
A policy based on good intentions may very well neglect others’ interests or
values or fail to give them due consideration. A robust criterion can only be
derived from the constraints set by ‘international law’, here taken to mean the
cosmopolitan law of the people which depicts a possible community based on
certain universal principles (Kant 1797: 172). From this perspective, it is only
by subjecting its actions to a higher ranking law – to human rights and criteria
of justice – that the EU can qualify in normative terms.

I suggest as a criterion of a legitimate foreign policy that the EU does not aspire
to become a world organization – a world state – but subscribes to the principles
of human rights, democracy and rule of law also for dealing with international
affairs, hence underscoring the cosmopolitan law of the people.2 In such a per-
spective the borders of the EU are to be drawn both with regard to what is
required for the Union itself in order to be a self-sustainable and well-functioning
democratic entity and with regard to the support and further development of
similar regional associations in the rest of the world – that is, with regard to
the viability of the Organization for African Unity (OAU), Mercado Común
del Sur (MERCOSUR), the Association of South East Asian Nations
(ASEAN), etc. In this perspective, the borders of the EU should be drawn
with regard to functional requirements both for itself and for other regions, all
within the framework of a democratized, rights-enforcing United Nations (UN).

The aim of this article is to establish this criterion, its theoretical and insti-
tutional underpinnings, and provisionally assess whether the EU in fact com-
plies with it. The quest for institutional underpinning pertains to the
problem of the present world order regarding human rights politics: as long
as human rights are not properly institutionalized, when they exist merely as
moral rights, they can be used at will. Human rights politics can easily
become imperialistic in the name of morality and the risk of arbitrariness is
inevitable as some may continue to violate human rights with impunity.
What is at stake with human rights protection and the institutionalization of
human rights beyond the nation state is the sovereignty of the modern state
as laid down in the Westphalian order in 1648.

The question of theoretical underpinning pertains to how such an order can
be conceived in action theoretical terms. A cosmopolitan order is one where
actors subject their actions to the constraints of a higher ranking law and we
need an approach that does not rule out this as a logical possibility. An extended
conception of agent rationality – actors can act out of a sense of justice –
expands the range of possible options available at the international level. This
makes possible an analysis where material as well as ideal factors play a role in
international politics.

I start by addressing the institutional questions and explore the tension
between democracy and human rights and the quest for a law-based
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supranational order. I ask whether the recent constitutional development of the
Union can help to reduce the tension between human rights and democracy. In
addition to submitting national practices to supranational review, the EU has
incorporated human rights as a horizontal clause in all its external relations.
In order to assess compliance I address the allegation that this is merely
‘cheap talk’. I give some examples of why this is not always necessarily so,
and bolster this by a theoretical perspective that allows for ideal factors to
play a role as opposed to ‘realist’ approaches that rule out such a possibility.
Lastly I address the dangers involved in cosmopolitanism with regard to
unchecked power, and see the EU as a regional entity to bar against such a
circumstance.

COSMOPOLITAN LAW OF THE CITIZENS

The Westphalian principle of state sovereignty is a principle that has protected
the most odious regimes. It was only when Hitler’s Germany attacked Poland
that World War II broke out, not when the persecution of Jews started. This
directs us to the limitations of nationally founded and confined democracy.
While human rights are universal and refer to humanity as such, democracy
refers to a particular community of legal consociates who come together to
make binding collective decisions. The validity of the laws is derived from the
decision-making processes of a sovereign community. The propensity to
adopt rights, then, depends on the quality of the political process in a particular
community. But such processes often fail to respect the rights and liberties of
their citizens as well as other states’ legitimate interests. Even though the contra-
diction between rights and democracy is, in principle, a false one – since there
can be no democracy without the protection of individual rights, and since
rights are not valid unless they have been democratically enacted – in empirical
terms there is a contradiction as democracy is only institutionalized at the level
of the nation state. States are geared towards self-maintenance as the primary
responsibility of the decision-makers is their own constituency. The state is so
to say limited by the people: ‘The individual may say for himself: “Fiat justitia,
pereat mundus (Let justice be done, even if the world perish),” but the state has
no right to say so in the name of those who are in its care’ (Morgenthau 1993:
12). Hence, democracies may be illiberal. To resolve the tension between
human rights and democracy the authors of the law must at the same time be
its addressees. This is the core principle of cosmopolitan democracy. Here the
inhabitants would see themselves as citizens of the world and not merely of
their native countries. According to cosmopolitans, the urgent task is to dom-
esticate the existing state of nature between countries by means of human
rights, the transformation of international law into a law of global citizens (cf.
Held 1995, 2002; Archibugi 2003a; Falk and Strauss 2003).

In the last decades we have witnessed a significant development of rights and
law enforcement beyond the nation state. Human rights are institutionalized in
international courts, in tribunals and increasingly also in politico-judicial bodies
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over and above the state that controls resources for enforcing norm compliance.
Examples are the international criminal tribunals for Rwanda and the former
Yugoslavia, the International Criminal Court, the UN and the EU. In addition,
European states have incorporated the European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR) and many of its proto-
cols into their domestic legal systems. Thus legal developments over the last
century have been remarkable and one of their main thrusts has been to
protect human rights (Fassbender 1998; Habermas 2004). Today, almost
nobody can be treated as a stranger devoid of rights. These rights are no
longer only present in international declarations and proclamations. Increas-
ingly they are entrenched in power-wielding systems of action and in the
actual policies pursued. Aggressors can now be tried for crimes against human-
ity, and offensive wars are criminalized. Sometimes human rights protection
trumps state sovereignty. The North Atlantic Treaty Organization (NATO)
war against Serbia in 1999 to protect an innocent population was formally
illegal according to the UN Charter, but was declared legitimate by the Indepen-
dent International Commission on Kosovo 2000.

But human rights politics is often power politics in disguise. ‘The concept of
humanity is an especially useful ideological instrument of imperialist expansion’
(Schmitt 1996: 54). That is, as long as human rights are not positivized and law
is not made equally binding on each of the member states, human rights politics
easily degenerate into empty universalistic rhetoric. Some states may continue to
violate human rights with impunity, and some may use them for self-serving
purposes. Human rights are ensured by non-democratic bodies such as courts
and tribunals or, what is more often the case, enforced by the US and its
allies. Hence, the need for a democratic law-based supranational order.

PEACE THROUGH LAW

From the Enlightenment stems the trust in written constitutions and judicial
review as a means to civilize relations among men as well as among nations.
In Europe we have witnessed a strong development towards the abolishment
of force through right, to talk as does Hans Kelsen. But what is the role of
force in such an order? In the Kantian perspective the coerciveness of the law
is intrinsically linked to equal liberties for all – it is to ensure compliance
with such as this that a polity can legitimately use force. Also in external relations
conflicts between states should be settled as legal disputes by an impartial and
powerful third party. ‘The problem of establishing a perfect civil constitution
is subordinate to the problem of a law-governed external relationship with
other states, and cannot be solved unless the latter is also solved’ (Kant 1784:
47). A constitution is a system of rights that constitutes the legal medium,
and hence is authorized to enforce norms. It is a means for compelling compli-
ance but it cannot itself establish the required legitimacy. The authority of the
law stems from the fact that it is made by the people and hence claims to be just,
and that it is made binding on every part to the same degree and amount.

E.O. Eriksen: The EU – a cosmopolitan polity? 255

D
ow

nl
oa

de
d 

by
 [

U
ni

ve
rs

ity
 o

f 
C

am
br

id
ge

] 
at

 2
3:

55
 3

0 
N

ov
em

be
r 

20
11

 



‘The legitimacy of the laws, then, paradoxically also stems from the very fact that
they are obligatory and coercive’ (Eriksen 2004: 49).

Further, law is a functional complement to politics and morality as it stabil-
izes behavioural expectations and solves the collective action problem. Pure
agreements do not warrant collective action nor the delegation of sovereignty.
There may be reasons to oppose even a rational agreement, and nobody is
obliged to comply unless all others also comply. Owing to weakness of will
and as long as citizens are not reassured that the violation of norms will not
be left unsanctioned, general and spontaneous compliance is endangered.
Thus, without the threat of force there will be no political association. The
medium of law stabilizes behavioural expectation in two ways. First, it alleviates
co-ordination problems by signalling which rule to follow in practical situations
(Luhmann 1995: 136). In this way it is also a functional complement to mor-
ality as the latter, owing to the indeterminacy of norms, cannot tell what should
be done in particular contexts. Many justified norms may apply, but which is the
correct one in this particular situation cannot be inferred from the bare existence
of moral agreements. Even angels need ‘a system of laws in order to know the
right thing to do’ (Honoré 1993: 3).

Secondly, the sanctioning of non-compliance and defecting makes it less risky
for actors to act in a morally adequate manner. People may comply with the law
out of self-interest because it is costly not to do so. However, law is not merely a
constraint on morality. In fact, law is enabling such while it makes it possible for
actors to behave correctly without personal losses. By sanctioning non-
compliance and preventing violence, law-based orders make it possible for its
members to act in accordance with their own conscience, out of a sense of
duty or justice (Apel 1998: 755). The point is that the law binds the others’
will and thereby makes it possible for the individual to act morally without
being in a ‘sucker’ position (cf. Axelrod 1990: 8).

Law-based sanctions are in short supply in international affairs, and at present
there are no European prisons, no European army and no European police
corps. This is a problem as we are instructed by our moral reason to act when
states ‘fail’, when genocide and ethnic cleansing take place: when faced with
crimes against humanity and when all other options are exhausted, the inter-
national society should be enabled to act, even with military force. Human
rights are universal – they appeal to humanity as such, to the interests of
irreplaceable human beings and exhibit a categorical structure – and they
have a strong moral content: ‘Human dignity shall be respected at all costs!’ Col-
lectives do not make the same strong claim – ‘they do not feel pain’. Thus
borders of states have merely derivative status in a cosmopolitan perspective
(Beitz 1979: 182).

As an answer to the perceived ‘capability–expectations gap’ (Hill 1998), and
the crises of the former Yugoslavia, the so-called rapid-reaction mechanism was
established in 2001 designed to permit the Union to respond in an ‘efficient
and flexible manner to situations of urgency or crisis or to the emergence of
crisis’.3 The crisis of Kosovo 1999 and the perceived problems of the EU to
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cope with security issues after 11 September have led to a push for a more able
security policy (Dannreuther 2004). The European Security Strategy, which is
analysed in several of the contributions in this issue, was adopted by the Euro-
pean Council, 12–13 December 2003. The question is whether this strategy
will be pursued in line with cosmopolitan law. I return to this. First we need
to establish whether the EU is internally consistent; that is, willing to bring
human rights to bear on member states’ self-determination.

CHARTERING EUROPE

In 2000 the fourteen other member states imposed sanctions on Austria for
letting Haider’s Freedom Party into government. While it was the member
states that decided to impose sanctions against Austria, the EU itself has now
established procedures to ensure that breaches of fundamental principles are
sanctioned. The Treaty of Nice amended Article 7 of the Treaty on European
Union (TEU), which specifies the concrete procedures to follow in case of a
‘clear risk of a serious breach’ on the part of one member state. Moreover,
when the Treaty of Nice comes into force, a qualified majority vote will be
enough to take action against the recalcitrant member state. This development
of rights protection and polity-building was carried further by the decision to
frame a Charter of Fundamental Rights at the Cologne European Council
(3–4 June 1999). In October 1999, at the Tampere European Council, it
was decided to establish a sixty-two-member Convention to draft the
Charter. A convention, which is an assembly with constitutional overtones set
up to handle the most fundamental questions of the political order, is supposed
to conduct its affairs in a deliberative manner. Forty-six of the members were
parliamentarians – thirty members of the member state parliaments and
sixteen members of the European Parliament (EP). It was led by a Praesidium
of five. This was the first time that the EP was represented in the same manner as
the member state governments and the national parliaments in a process of a
constitutional nature.

At the December 2000 Summit in Nice the Charter was solemnly pro-
claimed. The eventual incorporation into the Treaties was to be decided by
the ‘next’ intergovernmental conference (IGC). All articles on the rights of
EU citizens in the TEU have now been collected in one document of fifty-
four articles, inspired by the ECHR (without replacing it), the Social Charters
adopted by the Council of Europe and by the Community and the case law of
the European Court of Justice (ECJ). The Charter adds to the fundamental
rights of Union citizens by expressing the principles of humanism and
democracy.

The Charter contains provisions on civil, political, social and economic
rights. Put together, these are intended to ensure the dignity of the person, to
safeguard essential freedoms, to provide a European citizenship, to ensure equal-
ity, to foster solidarity, and to provide for justice. The number and range of
rights listed are comprehensive. The Charter enumerates several ‘rights to
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solidarity’ – social rights – even though the realization of these is not within the
actual competence of the Union. They nevertheless constitute vital reasons for
exceptions to market freedoms (Menéndez 2003: 192). In addition to provisions
which most charters and bills of rights hold and which pertain to such clauses as
the right to life, security and dignity, there are numerous articles that seek to
respond directly to contemporary issues and challenges of globalized risk
societies. But why did the Charter come about in the first place?

PREDICTABILITY AND SECURITY

The Charter enhances the legal certainty of the citizens of Europe as everybody
can claim protection for the same interests and concerns. The principle of legal
certainty is currently secured only in a limited sense at the Community level.
The citizen cannot be sure what rights she really is entitled to. The founding
treaties of the European Community (EC) contained no reference to fundamen-
tal rights. As integration deepened, and as the Community came to have more
far-reaching effects on the daily lives of citizens, the need for explicit mention of
fundamental rights was recognized. They came to the fore in 1964 when the
ECJ set out the doctrine of supremacy of EC law over national law. This was
objected to by Italy and Germany because EC law, in contrast to their national
constitutions, did not protect human rights. As the EU is not itself a signatory to
the ECHR the Community is not bound by it in the same way as the subscrib-
ing member states.

Another source of initiative for making a charter of fundamental rights is the
argument that the EU, which is ‘a staunch defender of human rights externally’,
‘lacks a fully-fledged human rights policy’. ‘[T]he Union can only achieve the
leadership role to which it aspires through the example it sets’ (Alston and
Weiler 1999: 4–5). It is difficult to be a champion of cosmopolitan law and
urge others to institutionalize human rights when one is not prepared to do
so oneself. When basic institutions are lacking in the EU with regard to
human rights, it is difficult to lead by example.

Generally, bills of rights empower the judges to protect liberty and hinder
that democracy by means of majority vote crushes individual rights (Brennan
1989: 432). A charter, even when it is no more than the codification of existing
law, decreases the room for discretion of the ECJ and national courts when
dealing with EC law of fundamental rights. The EU Charter is, however,
found wanting. It is weakly developed with regard to citizenship rights, as a
person must be a citizen of a member state to qualify as a citizen of the
Union, and with regard to political rights. The onus is on human rights,
which undoubtedly has been strengthened but it has not introduced ‘any con-
crete policy changes nor altered anything significant within the existing legal,
political and constitutional framework’ (de Búrca 2001: 129).

There are other limitations to the Charter: it only applies to the actions of the
EU institutions and the member states’ authorities, and it is not designed to
replace other forms of fundamental rights protection. Section 1 states that the
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Charter will only be made to apply to the ‘institutions and bodies of the Union’
and only to the member states ‘when they are implementing Union law’. Article
51 (section 2) states that the Charter does ‘not establish any new power or task for
the Community or the Union, or modify powers and tasks defined by the Trea-
ties’. Moreover, certain human rights concerning the right to asylum, social rights
and minority rights are contested at the EU level. Many of the rights clauses of the
Charter have the status neither of fundamental nor of ordinary rights but are
merely policy clauses (Menéndez 2003). This hampers the impression of a fully
credible external rights policy. But most importantly, the Charter was not
made binding. It was not included in the Nice Treaty – only solemnly pro-
claimed. The institutionalization of a human rights policy in the EU is weak.

The real problem of the Community is the absence of a human rights policy,
with everything this entails: a Commissioner, a Directorate General, a budget
and a horizontal action plan for making effective those rights already granted by
the Treaties and judicially protected by the various levels of European Courts.

(Weiler 2004: 65)

Even though the Charter already has some legal bite4 the question with regard to
whether it subscribes to cosmopolitanism is whether it actually feeds into the
reform process of the Union itself and becomes binding.

CONSTITUTIONALIZING EUROPE

The (Laeken) Convention on the Future of Europe started its work in February
2002 and concluded in June/July 2003. It is now widely depicted as a Consti-
tutional Convention. It was modelled on the Charter Convention, with a
majority of parliamentarians. Forty-six out of sixty-six voting members, and
twenty-six out of thirty-nine from the candidate countries were parliamentar-
ians. Its mandate was broader, its working method included working groups,
and the applicant states had a number of representatives present, as active, par-
ticipating, observers. The Convention succeeded in forging agreement on a
single constitutional proposal in 2003, which incorporated the Charter of Fun-
damental Rights as Part II,5 and which the Heads of States adopted on 29
October 2004,6 and which is going to be subjected to hard-won ratification
processes in the member states.

Efforts have thus been taken to make the emerging constitutional structure
comply with democratic principles. Further, the weakening of the pillars, the
strengthened role of the EP and the generalization of co-decision and qualified
majority voting as decision-making procedures improve the coherence and the
democratic quality of the Union. And so does the strengthening of national par-
liamentary involvement in EU activities as well as the citizens’ right initiative
(Article I-47.4). The legal order of Europe confers rights upon the citizens
and subjects law-making to the will of the citizens. The EU has achieved an
element of supranational normativity based on the principles of fundamental
rights, rule of law and democracy, and the ECJ represents a firm dispute
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resolution mechanism whose foundation is now bolstered by the entrenchment
of ‘the primacy of Union law’. However, the member states remain key players.
Among other things they retain control of the Union’s sources of funds, unani-
mity is demanded as regards fiscal policy and Common Foreign and Security
Policy (CFSP) and Common Security and Defence Policy (CSDP), and the
Council still controls constitutional amendment. ‘[A]lso in future, Treaty
amendments will require unanimity and ratification by all the member states’
(Kokott and Rüth 2003: 1343).

The Constitutional Treaty establishes a Union Minister for Foreign Affairs
who will be both the Vice-President of the Commission and be part of the
Council (Article I-28). Wolfgang Wagner (2006) argues that the Europeaniza-
tion of security and defence policy leads to a democratic deficit as it increases
executive dominance – and further that ‘the EP can . . . hardly compensate for
the weakening of parliamentary control at the national level’ (Wagner 2006:
209). But in this regard the Constitution represents an improvement from a
democratic perspective as it provides for more clarity and transparency. This is
so, first, because the EP’s supervision is increased. Its consultant role is formally
entrenched according to Article I-40.8: ‘The European Parliament shall be reg-
ularly consulted on the main aspects and basic choices of the common foreign
and security policy. It shall be kept informed of how it evolves.’ Secondly, the
CFSP, whose institutional structure is formally intergovernmental (Pillar II),
has been in the making for a long time, making it increasingly difficult for the
national foreign ministries to control the policy-making process. Many import-
ant decisions are made at the European level. The Constitutional Convention
mandated by the Laeken IGC (2000) included the foreign and security policy
on its agenda. This meant that this policy was debated in a transnational forum
and not in an intergovernmental body, and thus reduced the executives’ leverage
on foreign and security policy. This is welcomed from a cosmopolitan point of
view as it embodies a constraint on the ‘unilateralism’ of the member states. A
clause to preclude independent action of member states is firmly stated in
Article I-40.5 of the Constitutional Treaty: ‘member states shall consult one
another within the European Council and the Council on any foreign and secur-
ity policy issue which is of general interest in order to determine a common
approach.’ Thirdly, when it comes to specific provisions concerning a CSDP it
is firmly stated that the Union’s peace-keeping and conflict-preventing missions
shall be ‘in accordance with the principles of the United Nations Charter’ (Article
I-41.1). The United Nations Charter is mentioned in several places in the Con-
stitution as it has been in previous treaties, hence underscoring the respect for
higher ranking principles. Now the question is whether cosmopolitanism actu-
ally informs the external relations of the Union.

COSMOPOLITAN POLICIES?

For a long time the Community has subscribed to democracy and human rights
as the basic criterion for membership. Portugal, Spain and Greece were not
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admitted before they had abolished totalitarianism and changed their form of
government. In a report to the June 1992 Lisbon European Council, the Com-
mission restated that there were certain fundamental conditions for member-
ship: only European states could become members of the EU; candidate
states must have a democratic constitution and they must respect the principles
of the rule of law and human rights. This is reiterated in the criteria for member-
ship set by the Copenhagen European Council (1993). These conditions may be
‘slippery’ (Grabbe 2002: 251f.), and the mechanisms for achieving them incon-
sistent (Schwellnus 2005: 255ff.), but they nevertheless point to the principled
basis of the Union.

Also, when it comes to trade and international co-operation in general, there
is a commitment to democracy and human rights. The EU insists on the respect
of minority rights in third countries – non-European countries – and there is
political conditionality on aid and trade agreements.7 Since 1995 the ‘human
rights clause’ is supposed to be incorporated in all co-operation and association
agreements. In 1998 the Union launched an initiative on the death penalty and
torture and raised the issue on a bilateral and multilateral basis worldwide, and
through the UN. The list of countries which have abolished capital punishment
as a result of EU pressure is impressive. The EU has affected the human rights
situation, in particular with regard to the abolishment or reduction of capital
punishment in Cyprus and Poland, Albania and Ukraine, Azerbaijan and Turk-
menistan, Turkey and Russia through different kinds of means and measures
(Manners 2002: 249–50). In Turkey there has been a political avalanche
with respect to democratization and human rights, especially since 2002 (Avci
2005: 137). Further, the Union has cut direct budgetary support to Zimbabwe,
the Ivory Coast, Haiti and Liberia. The EU has stalled on deepening relations
with Russia, Croatia, Pakistan and Algeria because of breaches of basic
human rights.

The Commission has adopted several co-operation instruments for regional
and bilateral relations and the EU holds regular summit meetings with its main
partners. It has developed so-called partnership and co-operation agreements,
‘aiming to establish an area of prosperity and good neighborliness’,8 with
many countries. It has, so to say, prompted a new regionalism.

New regionalism appears to constitute a relatively safe space within which
Europe can display identity and norm difference from the US: The EU can
lay down an identity marker of what it perceives to be a more humane gov-
ernance model in its relations with the developing world, without having to
confront or contradict US power head-on.

(Grugel 2004: 621)

As mentioned, it is as a regional entity that the EU can be justified
cosmopolitically.

The EU, whose biggest members have been colonial powers, now exports the
rule of law, democracy and human rights (Rosecrance 1998: 22). These policies
are reflective of the value basis of the Union. However, one may ask whether this
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is mainly cheap talk. Is the EU consistent, do the member states apply the prin-
ciples consistently on third countries – or merely in places where it is not very
costly? The EU is certainly not consistent as non-European countries are being
treated differently. For example, Russia is merely marginally sanctioned for its
wars in Chechnya (although the EU threatens to impose stronger sanctions).
Israel is being threatened with sanctions because of its policies towards the Pales-
tinians, but sanctions have not been carried out. Uzbekistan is another example
of a country where the essential elements clause is not upheld rigorously despite
widespread torture and lack of reform.9 These examples indicate a lack of con-
sistency in EU external policies; hence the criticism of hypocrisy and window-
dressing. There is also the complaint that there is more emphasis on the protec-
tion of civil and political rights compared to social and economic ones and that
commercial interests take precedence, which the present plea by some member
states to lift the weapon embargo on China seems to substantiate.

JUST CHEAP TALK?

Adrian Hyde-Price (2006) takes, in his contribution to this issue, the latter
examples as evidence of the EU as a normal interest-maximizing power; one
that only uses ‘soft power’ and ‘second-order’ concerns when they are not
costly or detrimental to ‘national interests’. After the Cold War, ‘the EU was
used by its most influential member states as an instrument for collectively exer-
cising hegemonic power, shaping its “near abroad” in ways amenable to the
long-term strategic and economic interests of its member states’ (Hyde-Price
2006: 226–7).

Such a realist approach faces difficulties. First, in empirical terms the data
presented can be countered by examples suggesting that rights protection
costs. It is beyond doubt that the human rights politics of the Union have a
cost and are not without sacrifices, as both the enlargement and the support
of the former Yugoslavia illustrate (cf. Sjursen 2002). In numerous documents,
declarations and policy statements the EU has distanced itself from the power
politics of traditional states in international relations. The primary goal of the
CFSP is ‘to safeguard the common values, fundamental interests, independence
and integrity of the Union in conformity with the principles of the Union
Nations Charter’.10 The EU Commission represents 12 per cent of all inter-
national financial aid world-wide and, combined with the aid of the member
states, the figure is more than 55 per cent (Petiteville 2003). Europe is the
largest contributor to the promotion of democracy in the world (Börzel and
Risse 2005). With regard to the abolition of the death penalty ‘the EU often
finds itself at odds with other developed OECD states, such as the US and
Japan’ (Manners 2002: 253). In addition, the EU has been very supportive of
the UN and has also been a driving force in its reform process.

Second, on methodological terms, to reduce all behaviour to interest maxi-
mization and security motives makes it hard to make robust predictions. On
such a basis, how do we comprehend the ideological warfare of the US after
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11 September, as well as the decision to enlarge as a normative commitment?
Regarding the fact that the EU and the member states are the world’s biggest
contributors to democracy, does this really pay off? How can one make cost–
benefit calculations at all in such fuzzy questions? Security threats as well as
security maximization are highly dependent on psychological factors that
cannot be rationally calculated on a means–ends basis. In general it is hard to
establish what constitutes equilibrium when it comes to non-quantifiable enti-
ties such as soft security. It is difficult to assess whether the used means are
optimal or not as there is no objective metric available.

The upshot is that in theoretical terms one should avoid an approach that
predetermines the result as does the ‘civilian power’ approach as well as that
of the realists. The objection with regard to the former pertains to the
problem of explaining change or variation. When behaviour is seen as driven
by fixed identities or given norms, there is no conceptual outfit for explaining
deviation or reflection over the putative rationality or legitimacy of the policies.
With regard to the latter the well-known criticism of rational choice assumption
of preference or interest-maximization applies. States conceived of as actors
should not merely be seen as rational in the sense that they form preferences
and pursue them consistently, but also as entities having the capacity of being
reasonable in the sense that they possess a notion of what is just and fair
(Rawls 1993: 49) and what is communicatively rational (Habermas 1996: 5).
Only on the basis of the latter can one understand the international order as
one made up of normative rules and mutually supportive behaviour of the
actors. Whichever way we understand such a system, in whatever form it is
seen to come – be it in the sense of a strict non-intervention principle, contrac-
tual law or the protection of human rights – it is only understandable on the
basis of some norms that command respect in and of themselves. The inter-
national order is thus not ‘an anarchical self-help system’ but a delimited norma-
tive order: ‘the legal order of each state, each national legal order, is organically
connected with the international legal order and through this order with every
national legal order, so that all legal orders merge into an integrated legal system’
(Kelsen 1944: 354). This is what makes for the putative stability of the inter-
national order and hence makes transactions, contractual agreements, strategic
bargaining possible. Co-operation as well as competition require a stable and
predictable order that makes promises credible. Such an order sets the ‘fair’
terms of co-operation but then also limits the actors’ sovereignty: ‘For the
rule pacta sunt servanta, the legal basis of all international treaties, as a rule of
positive international law, corresponds only in a limited way to the principle
of autonomy’ (Kelsen 1944: 354).

It is such preconditions, that preference maximization is parasitic on, which
are overlooked by many realists and which make the analysis of the present
world order ‘not realistic enough’. This is clearly seen in the tendency to
analyse normative utterances as merely window-dressing or information-
reducing mechanisms – neglecting the force of normative commitments in
international interaction. The fact that public deliberation does not necessarily
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eliminate egoistic motives, but rather forces the actors to hide them, testifies to
the force and autonomy of norms. That parties at least are hypocrites – they pay
homage to norms in order to reach agreement – underlines the autonomy, val-
idity and importance of norms. ‘The force of norms – the feature that makes
manipulation and interpretation worth while – is that they do have a grip on
the mind; otherwise, there would be nothing to manipulate’ (Elster 1989: 100).

From this follows that one cannot from the very outset deem the well-known
rhetoric of the Union about democracy and human rights as mere window-
dressing (even though some actors obviously are behaving strategically), as do rea-
lists who generally conceive of ideas as information-reducing means, and political
talk as strategic communication: cheap talk intended to seduce the audience.
Regardless of whether normative commitments are ‘really’ intended as window-
dressing or not, they can have behavioural consequences according to the civilizing
force of hypocrisy (cf. Elster 1998: 111f.). Irrespective of the actors’ intentions, in so
far as they appeal to norms that are widely accepted, they in fact also confirm their
validity. Cheap talk often strikes back as it becomes impossible to withdraw prom-
ises or refute pledges in an open debate, once they are made public. The mechan-
isms of soft power related to peer pressure and reputation – blaming and shaming
according to standards espoused by transnational civil society – work effectively to
expose norm-breakers to public attention (Nye 2004). Non-compliers are not left
unsanctioned in the international area owing to the formation of communicative
power. Increasingly, power-wielders are held accountable to standards espoused by
transnational public discourse and protest and also the ‘creeping’ legalization of
human rights.

One may certainly question whether the EU actually is a regional power with
a cosmopolitan imprint, but the assessment should be based on sound criteria
and not be foreclosed by choosing a conceptual strategy that rules out this
very possibility. As we have seen, the EU has committed itself to a law-based
view of international relations. Yet the question remains whether it can avoid
the dangers of an unchecked delegation of power to a supranational organiz-
ation, which is the well-known danger of unconstrained cosmopolitanism.

COSMOPOLITANISM RESTRAINED

A real republic depends on bodies above the nation state that citizens can appeal
to when their rights are threatened. In order to ensure justice at the world level,
or at least to be able to sanction norm breaches such as human rights violations
and crimes against humanity, there is a need for a system that lays down the law,
equally binding on all. It is a rather thin normative basis for such an order as it
must be based only on what human beings have in common, namely, their right
to freedom, equality, dignity, democracy and the like, listed in human rights
declarations and basic rights stipulations of modern constitutions. The question
is, then, how much power the custodian of such an order – the EU, the UN –
should have and what kind of organization it should be. It follows from the
preceding analysis that the threat of sanctions is an intrinsic part of the law.
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The legitimacy of the laws stems, as mentioned, from the very fact that they are
obligatory and coercive. The law is a means to compel compliance, but it can only
do so without unleashing the potential threat of force when it applies equally to all
and when it is in compliance with moral principles, which, under modern con-
ditions, means that it must be just and made by the people. An association is
only democratic to the extent that it relies upon the alleged legitimate use of
force to ensure compliance with its norms and only democratically made law
can claim to be legitimate. Also, an organization above the nation-state level
equipped with enforcement mechanisms – namely, capacity to make threats cred-
ible – can rightly do so only in so far as its actions are democratically regulated.
The codification and positivization of human rights represent juridification as they
are made and adjudicated by legal bodies. Such bodies are in need of democrati-
zation as rights should be given by the rights-holders themselves or their represen-
tatives. In a democracy it is the citizens who give themselves the rights. Hence, no
humanitarization without representation.

Moreover, when it comes to implementation there also is the requirement
of democratic procedures, as norms need procedurally regulated bodies for
their interpretation, specification and adjudication. Norms, also legal norms,
are rooted in practice, are contested and require argumentation and interpret-
ation with regard to concrete interests and values in order to be properly
applied. In concrete situations of norm violations, often more than one justi-
fied norm may be called upon. To choose the correct norm requires interpret-
ation of situations and sometimes also the balancing and weighting of rights
(Günther 1993; Alexy 1996). Individuals’ rights are limited by others’ rights
and concerns, and the abstract law enforcement by a world state runs the
danger of glossing over relevant distinctions and differences. A world state
with far-reaching competencies – with an executive government – thus
faces severe difficulties as it necessarily must leave much discretionary power
to the world executive. It would imply the risk of unchecked delegated politics
and a stern democratic deficit. A world state would lack any peer to relate to
and hence be an unconstrained sovereign.11 Consequently, there is a problem
with cosmopolitan law in contrast to the existing ‘international law’ with
regard to the legal protection (Scheuerman 2002: 448). It faces significant dif-
ficulties with regard to the legal protection of freedom rights. It is the principle
of the rule of law – das Rechtsstaat – that safeguards against states’ infringe-
ment of individual liberties as it requires the government to act on legal
norms that are general, clear, public, prospective and stable. How can the
rights of the citizens be protected at the supranational level?

The democratic constitutional state is not limited to rights protection. Its task
is also to make sure that the regulation of interests as well as the realization of
collective goals can be rendered acceptable by taking stock of a whole range
of norms, interests and values. I have conceived of the EU as cosmopolitan in
the sense that it subjects its actions to the constraints of a higher ranking law
and not as an emerging world organization. This is underscored by the fact
that the EU does not possess a system for norm implementation of its own.
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It depends on national political systems – national administrations – in order
to put its measures into effect. This diminishes the tremendous leeway for legis-
lators and courts at the supranational level. Moreover, the democratic features of
the system of law-making and norm interpretation at the European level, con-
strained by the power of the member states, warrants that the EU does not
become an unchecked entity – one that does not run the risk of being a
world despotic Leviathan. It does not grant the citizens unmediated and
unchecked membership in a world organization but rather respects the alle-
giance to particular communities – the nation states. The EU represents a
constraint upon brute state power and excessive nationalism but is itself
balanced by the states that have the upper hand in legislative matters.

CONCLUSION

The criterion of a legitimate foreign policy can be derived from a cosmopolitan
approach stating that only under the review of a higher ranking order can one
know whether or not actions are normatively defensible. In addition, to establish
this criterion I have argued that the opposition between democracy and human
rights can only be solved by establishing supranational institutions. Further-
more, the threat of force is needed to ensure equal rights for all but can
only find justification when used to protect human rights. Hence the defining
feature of a legitimate polity cannot be the absence of military force, but
rather the specific way in which it is used – never autonomously or at will.

On the theoretical underpinnings of this perspective I have argued that actors
in the international order should not be seen merely as interest maximizers but
also as able to act out of a sense of justice or duty. Increasingly, this obligation is
structurally entrenched; hence infringement of human rights is not left unsanc-
tioned in the international order. On assessing whether the EU actually abides
by this criterion the findings are mixed. On the one hand, inconsistency and
double talk are not infrequent. On the other hand, the EU is the most promising
example of a post-national powerful regional organization and one which
increasingly becomes a role model for other regions. The effort to include the
EU Charter of Fundamental Rights in the new Constitutional Treaty is a
strong indication of heightened consistency between externally projected and
internally applied standards. The parameters of power politics have already
changed in Europe, a fact that actually seems to have influenced the external
relations of the Euro-polity.
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NOTES

1 An earlier version of this paper was read at the EUSA Ninth Biennial International
Conference 31 March–2 April 2005 in Austin, Texas. I am grateful for comments
from A.J. Menéndez, M. Lerch, H. Sjursen, A.E. Stie, K.E. Jørgensen and an
anonymous reviewer.

2 See Beck and Grande for a different take on what a cosmopolitan Europe means.
Their ‘kosmopolitische Europa’ is one which does not distinguish between
empire and civilian power, and one that is not confined to the EU but stretches
from Los Angeles and Vancouver to Vladivostok (Beck and Grande 2004: 23).

3 Council Regulation (EC) No. 381/2001 of 26 February 2001 creating a rapid-
reaction mechanism [Official Journal L 57 of 27.02.2001].

4 See http://www.arena.uio.no/cidel/cwatch/bibliography.html
5 The content was included basically unaltered as Part II of the Constitutional Treaty.
6 Treaty establishing a Constitution for Europe, CIG 87/2/04 REV 2, Brussels, 29

October 2004.
7 ‘The offer of trade and association agreements, technical and development assist-

ance, political dialogue, diplomatic recognition, and other instruments is now
usually made conditional on respect for human rights’ (Smith 2003: 111).

8 Article I-57.1 of the Constitutional Treaty; see also Communication from the Com-
mission, European Neighbourhood Policy, Strategy Paper, Brussels, 12 May 2004,
COM(2004) 373 final.

9 European Voice, 18–24 March 2004: 15.
10 The Treaty on European Union (TEU, Title V, Article 11).
11 There is no uncontested blueprint for the design of a cosmopolitan order to which

the argument over the proposal of David Held et al. testifies; see e.g. Habermas
1998, 1999, 2001. See further Bohman and Lutz-Bachmann 1997; Brunkhorst
1999; Brunkhorst et al. 1999; Höffe 1999; Apel 2001; Archibugi 2003b; Grant
and Keohane 2005.
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