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C O N C L U S I O N

In 1896, most white Americans approved of racial segregation, and most of
the justices of the Supreme Court thought that it was plainly constitutional.
In 1954, the justices unanimously invalidated segregation, and about half of
all Americans agreed with that ruling. How should we understand this dra-
matic shift in popular and legal opinion? How much was it attributable to
extralegal factors and how much to law?

Clearly, changes in the social and political context of race relations pre-
ceded and accounted for changes in judicial decision making. This is not to
say that the Court decisions did not matter, only that they reflected social atti-
tudes and practices more than they created them. The justices in Brown
understood this, commenting on the “spectacular” advances, the “great
changes,” and the “constant progress” being made in race relations. In the
absence of such changes, Brown would not have been decided as it was, as
the justices themselves observed.

What caused these fundamental changes in the racial attitudes and
practices of U.S. society? This book has identified a wide variety of political,
economic, social, demographic, ideological, and international causes of
racial change. They cannot be ranked in terms of importance, because his-
tory is not science, and repeat experiments controlling for particular vari-
ables are impossible. Still, one may be able to say something useful, even if it
cannot be scientifically verified, about the long-term causes of racial change.
It is helpful to divide causal factors into those that were internal to the South
and those that were external to it. Both sorts of factors played important roles
in producing racial change. Because southern whites were generally resist-
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ant to changes in racial practices, pressure was required to effect them.
Southern blacks supplied some of that pressure, aided by improvements in
education, the growth of a black middle class, greater militancy resulting
from World War II, and the more tolerant racial norms that existed in the
urban, as opposed to the rural, parts of the South. But Jim Crow was so ruth-
less and pervasive that internally generated change was difficult to accom-
plish. Because southern whites did not permit blacks to become very well
educated, there were few black lawyers available to challenge the system in
court. Because southern blacks were generally not permitted to vote, internal
change through politics was nearly impossible. Because whites controlled
the livelihood of most blacks, protest generally resulted in severe economic
reprisals. The system was ultimately secured by the threat and the reality of
physical violence against those blacks (and whites) who dared to challenge it.
As the NAACP noted in the mid-1930s, “[I]t is the fear of lynching and phys-
ical violence, which more than anything else cripples our progress and pre-
vents our taking a more active part in the fight against the injustices heaped
upon us.”1

It is nearly impossible to change such a system without external pres-
sure. That was supplied by the NAACP and, eventually, by national public
opinion and the intervention of the federal government. NAACP political
campaigns for federal antilynching legislation induced southern states to
take action against lynching. During and after World War II, lawsuits and the
threats of them induced southern states to begin equalizing spending on
black education and permitting blacks to register to vote. Pressure by the
national government helped to create an environment in which southern
blacks could engage in racial protest with some measure of physical security.
Ultimately, landmark civil rights legislation in the 1960s supplied coercive
mechanisms that accelerated the downfall of formal Jim Crow. External
pressure was produced by a combination of factors: the Great Migration, the
rising prosperity and political clout of northern blacks, the ideology of World
War II, and the Cold War imperative for racial change.

Wars have proved instrumental in advancing progressive racial change.
The Civil War emancipated slaves and inspired postwar constitutional
amendments that protected the civil and political rights of blacks. Though
these amendments were notoriously unenforced in the South for decades,
they did enfranchise northern blacks, which had important long-term conse-
quences. NAACP membership increased tenfold during both the First and
the Second World Wars—conflicts that fostered greater civil rights militancy
among blacks. These wars created political and economic opportunities for
black advancement and had egalitarian ideological implications, which
induced some whites to reconsider long-held racial assumptions. Though
southern whites were able to squelch black militancy after World War I, con-
ditions had changed too much by the time of World War II to permit a repeat
performance.2
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The Second World War proved to be a watershed in the history of U.S.
race relations. Returning black veterans became the vanguard of the modern
civil rights movement. The ideological ramifications of the war against fas-
cism, combined with the ensuing Cold War imperative for racial change,
profoundly influenced the racial views of millions of white Americans. As
huge numbers of blacks migrated to the North to take advantage of novel
economic opportunities, northern blacks began to exert considerable influ-
ence over national racial policy.

Apart from war, long-term forces such as urbanization, industrialization,
and better education fostered progressive racial change. Urbanization
enabled blacks to become better educated, thus ensuring eventual chal-
lenges to Jim Crow. Urban blacks commanded greater economic resources,
which provided more funds for social protest, dramatized the disparities
between the economic and the social status of blacks, and created a
weapon—economic boycotts—with which to extract changes in racial prac-
tices. Urban blacks created institutions, such as churches and colleges,
which helped to overcome collective-action barriers to social protest, which
better urban transportation and communication also facilitated. More
relaxed racial mores in cities opened space for black protest by reducing the
threat of physical violence. Most southern cities had NAACP branches,
which shared information about racial conditions elsewhere, offered legal
expertise for challenging rights violations, and spread the risks and the costs
of racial protest. The relatively open access to voting enjoyed by urban blacks
created a modicum of political influence, which helped foster the physical
security that was necessary for social protest to occur. No civil rights move-
ment was possible at a time when most blacks picked cotton on southern
plantations.

Better-educated whites in the South were less intensely committed to
preserving traditional racial practices. Moreover, as the South became less
insular, racial change became harder to resist. World War II exposed millions
of southerners, white and black, to novel racial attitudes and practices. The
growth of the mass media exposed millions more to outside influences,
which tended to erode traditional racial (and other) mores. Media penetra-
tion also prevented white southerners from limiting outside scrutiny of their
treatment of blacks. Northerners had not seen southern lynchings on televi-
sion, but Bull Connor’s brutalization of peaceful black demonstrators came
directly into their living rooms. The spread of NAACP branches into more
remote parts of the South also made it more difficult to insulate racial atroci-
ties from media attention.

Long-term international trends also advanced the cause of progressive
racial change in the United States. The decolonization of Africa inspired
American blacks to demand their political and civil rights. Postwar competi-
tion with the Soviet Union for the allegiance of nonwhite Third World
nations forced Americans to improve their domestic racial practices in order
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to demonstrate that democratic capitalism was not synonymous with white
supremacy. This Cold War imperative influenced the racial policies of pres-
idential administrations from the 1940s to the 1960s and may have influenced
the justices who were most preoccupied with national security concerns.

Finally, a decrease in white-on-black violence in the South was critical
to progressive racial change. The heightened black militancy that grew out
of World War I was crushed by a crescendo of white violence, including
scores of lynchings and several racial massacres. In 1919, Texas whites could
maim the NAACP’s national secretary, John Shillady, and go unpunished. A
southern civil rights movement was almost inconceivable in such an envi-
ronment, and even litigation challenging racial injustice was difficult to sus-
tain. By contrast, in 1959, state officials in Mississippi intervened to keep
local segregationists from arresting Roy Wilkins, the NAACP’s executive sec-
retary, on trumped-up charges; the officials feared negative publicity and the
likely intervention of the national government. In the 1960s, demonstrators
could generally engage in direct-action protest in the South without risking
serious physical violence, at least in most southern cities and towns. School
desegregation litigants incurred economic reprisals and threats, but usually
not actual violence.3

Ironically, the relative decline in white-on-black violence, which made
civil rights protest possible, ensured that any residual violence would stand
out, especially with the assistance of the national media. White southerners
lynched a hundred blacks a year around 1900, yet most northerners showed
little concern. But isolated lynchings in the 1950s—Emmett Till’s in 1955,
Mack Parker’s in 1959—appalled most northerners (and many southerners
too) and rallied support for civil rights legislation. Street demonstrations
were possible in Birmingham in 1963 partly because greater constraints on
white violence had created a more secure physical environment. As Martin
Luther King, Jr., put it, “The striking thing about the nonviolent crusade of
1963 was that so few felt the sting of bullets or the clubbing of billies and
nightsticks.” Yet law enforcement brutalization of peaceful protestors,
piped directly into American homes by television, profoundly influenced
national opinion and led directly to the enactment of transformative civil
rights legislation.4

What does the Court’s racial jurisprudence from Plessy to Brown tell us about
the nature of judicial decision making? How much is it a product of legal fac-
tors, such as text, original intent, and precedent, and how much of political
factors, such as the values of judges, social and political context, and external
political pressure? We have seen that all judicial decisions are products of the
intersection between the legal and the political axes. When the legal sources
are relatively determinate, the justices tend to adhere to them, unless their
political preferences to the contrary are very strong. The justices invalidated
the grandfather clause in Guinn (1915) and the phony false-pretenses law that
supported peonage in Bailey (1911) because these were transparent evasions
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of constitutional constraints, because the justices had no personal inclina-
tion to reach contrary results, and probably because they believed that pub-
lic opinion supported the outcomes. Had the Fourteenth Amendment
explicitly barred segregation, Plessy might well have come out the other way.

Yet constitutional clarity is itself an ambiguous concept. Whether the
traditional sources of constitutional law are thought to plainly forbid a partic-
ular practice depends on the personal values of the interpreter and on the
social and political context. Oklahoma judges, who were committed to black
disfranchisement, did not regard the grandfather clause as an obvious viola-
tion of the Fifteenth Amendment, because it was not an express racial classi-
fication and some blacks qualified to vote under it. To justices who were less
invested in black disfranchisement, however, the grandfather clause was
about as obvious a constitutional violation as was imaginable. Because con-
stitutional clarity lies in the eye of the beholder, no judicial interpretation
can ever be a result simply of the legal axis; rather, all such interpretations
are inevitably a product of the intersection of both axes.

Brown illustrates the same point. To the justices who were most commit-
ted to traditional legal sources, such as text, original intent, precedent, and
custom, Brown should have been an easy case—for sustaining school segre-
gation. Jackson candidly conceded that barring segregation could be
defended only in political, not legal, terms.* Thus, the legal axis alone can
never determine a constitutional interpretation, as judges always have to
choose whether to adhere to that axis. When their preferences are strong, the
justices may reject even relatively determinate law, because they are unable
to tolerate the result it indicates. In 1954, most of the justices considered
racial segregation—the doctrine that Hitler had preached—to be evil, and
they were determined to forbid it, regardless of whether conventional legal
sources sanctioned that result.

Cases in which subconstitutional rules determine outcomes also illus-
trate how the legal and the political axes intersect. Strauder v. West Virginia
(1880), which barred race discrimination in jury selection, was effectively
nullified in later cases, as the justices applied stringent subconstitutional
rules that governed standards of proof, rules of access to federal court, and
standards of appellate review of trial court findings of fact. One may be
tempted to say that the justices applied these particular subconstitutional
rules because they were insufficiently committed to protecting the right of
blacks to serve on juries. But subconstitutional rules are part of the law, and
they may exist for reasons that have nothing to do with race. Thus, the jus-
tices’ adherence to them in the race context cannot be dismissed as simple
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*I emphasize again that my claim is not that Brown cannot be defended in legal terms,
only that it cannot be so defended given Jackson’s understanding of permissible legal sources.
I have tried to show that Brown was a product of judicial values and sociopolitical context. I
have not argued that this makes Brown an illegitimate judicial decision.
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racism. On the other hand, subconstitutional rules are not written in stone.
They can, and they did, change as the justices became more supportive of
racially egalitarian results. Thus, Court decisions that failed to protect black
jury service based on the application of subconstitutional rules must be
understood as products of the interplay between the political and the legal
axes. In the absence of these particular subconstitutional rules, the results
might have been more egalitarian, which means that the legal axis mattered.
But had the justices been more committed to black jury service, they might
have changed the subconstitutional rules earlier, which means that the polit-
ical axis mattered too.

Guinn and Bailey are unusual in that constitutional violations are rarely
that transparent. The text of the Constitution fails to supply dispositive
answers to most questions. “Equal protection” does not plainly forbid sepa-
rate but equal, and “state action” under the Fourteenth and Fifteenth
amendments is hardly self-defining. Precedent could supply greater clarity,
yet the justices feel free to overrule past decisions, and they lack any clear
legal standard that prescribes when to do so. The justices seem to overrule
decisions that strike them as really wrong, which is obviously more of a polit-
ical criterion than a legal one. Grovey (1935), which sustained the constitu-
tionality of white primaries, proved unpalatable to the justices in 1944, not
because its legal reasoning was faulty, but because during World War II they
found black disfranchisement offensive.5

Another reason that constitutional law is generally indeterminate is the
absence of consensus regarding which sources of interpretation are legiti-
mate. For example, Justice Black claimed to be a textualist and an originalist,
but Reed expressly defended the notion of a living Constitution, and Mur-
phy seems to have thought that the justices must take account of morality.
That justices who disagreed about the permissible sources of interpretation
would reach different interpretive results seems inevitable. Moreover, even if
consensus did exist regarding the permissible sources of interpretation, in the
absence of an accepted hierarchy for resolving conflicts between them, inter-
pretive disagreement would be unavoidable. The upshot is that justices
engaged in constitutional interpretation have substantial room to maneuver;
they cannot help but be influenced by their personal values and the social
and political contexts of their times. Thus, we should not be surprised that
the justices in the early twenty-first century divide 5–4, along consistent polit-
ical lines, over most interesting and important constitutional issues, includ-
ing federalism, abortion, affirmative action, minority voting districts, school
prayer, religious-school vouchers, campaign finance reform, picking presi-
dents, and others. These divisions are indicative not of bad faith, but of con-
stitutional law’s indeterminacy. On such issues, where personal preferences
tend to be strong, only very determinate law could be constraining, and con-
stitutional law is rarely that.6

Because of constitutional law’s indeterminacy, social and political con-
text matters greatly to constitutional interpretation, as the Court’s decisions
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in the race area demonstrate. Between Plessy (1896) and Brown (1954), the
conventional constitutional sources that were pertinent to the segregation
issue did not change. Nor was Plessy an obviously wrong legal interpretation.
The Equal Protection Clause does not plainly bar segregation, and the origi-
nal understanding of the Fourteenth Amendment probably permitted it.
Abundant legal precedents and deeply entrenched social customs supported
segregation. On the conventional legal materials, Plessy was at least plausi-
ble, and it was arguably right. As the justices in 1896 almost certainly thought
that segregation was good policy, the case was easy. Fifty-eight years later, the
Court came out the other way—unanimously—despite the doubts of several
justices as to whether invalidating segregation could be legally justified. The
social and political context of race had changed so dramatically, as had the
personal racial attitudes of the justices, that even a relatively weak legal case
could not deter them from invalidating segregation. Similarly, Smith’s over-
ruling of Grovey on white primaries and Shelley’s overruling of Corrigan on
the judicial enforcement of racially restrictive covenants illustrate the impor-
tance of social and political context to constitutional interpretation. As
World War II altered the racial attitudes of the populace and of the judiciary,
the Court easily overruled recent unanimous decisions.

Whether social and political context should play such a large role in
constitutional interpretation is beyond the scope of this book. That the jus-
tices have behaved a certain way in the past does not make it right, nor does
it necessarily suggest that they will continue to behave that way in the future.
On the other hand, if the Court’s constitutional interpretations have always
been influenced by the social and political contexts of the times in which
they were rendered, perhaps it is impossible for them not to be. If that is so,
then arguing against the inevitable seems pointless.

Because social and political context does play such a substantial role in
the justices’ constitutional decision making, the romantic image of the
Court that was sketched by Justice Black in Chambers v. Florida—rescuing
from oppression the “helpless, weak, . . . or . . . non-conforming victims of
prejudice”—is probably unrealistic. The justices reflect dominant public
opinion too much for them to protect truly oppressed groups. Not only did
the Court fail to intervene against slavery before the Civil War, but it
extended positive constitutional protection to the institution. The justices
validated the exclusion of Japanese Americans from the West Coast during
World War II and the persecution of political leftists during the McCarthy
era. And, as we have seen, during the heyday of Jim Crow, the justices
approved segregation and disfranchisement.7

Constitutional law generally has sufficient flexibility to accommodate
dominant public opinion, which the justices have little inclination, and lim-
ited power, to resist. For example, the conventional sources of constitutional
law did not plainly bar segregation, which in 1896 seemed like progressive
racial policy given escalating white-on-black violence and the strong com-
mitment of most whites to preserving “racial purity.” The upshot is that
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courts are likely to protect only those minorities that are favorably regarded
by majority opinion. Ironically, when a minority group suffering oppression
is most in need of judicial protection, it is least likely to receive it. Groups
must command significant social, political, and economic power before they
become attractive candidates for judicial solicitude. The justices would not
have dreamed of protecting women or gays under the Equal Protection
Clause before the women’s movement and the gay rights movement. Simi-
larly, segregation and disfranchisement began to seem objectionable to the
justices only as blacks became a vital New Deal constituency, achieved mid-
dle-class status and professional success, and earned federal judgeships, a
Nobel Prize, a military generalship, and a prestigious clerkship with a
Supreme Court justice.

None of this is to suggest that the justices perfectly reflect national opin-
ion. Many famous cases confirm that they do not. When the Court invali-
dated school prayer or criminal prohibitions on flag burning, and when the
justices protected certain procedural rights of criminal defendants, they were
plainly frustrating dominant opinion. When this happens, it is usually a
product of the culturally elite values of the justices. On certain issues, differ-
ences of opinion correlate with socioeconomic status. All of the justices are
very well educated, and most of them are reasonably affluent. This may
explain why, on issues such as school prayer and flag burning, their views
seem systematically more liberal than those of average Americans. In the
middle of the twentieth century, race was an issue on which popular and
elite opinion significantly diverged. Perhaps this explains why the justices in
the early 1970s supported busing and school desegregation in the North
despite strong public opposition.8

But during the time period covered by this book, not a single Court deci-
sion involving race clearly contravened national public opinion. Brown was
the closest to doing so, but half of the country supported it from the day it was
decided. Because of their culturally elite biases, the justices may have found
Brown (politically) easier than most Americans did, but by 1954, background
forces for racial change had already altered public opinion enough so that
half the nation endorsed Brown from the outset. Because the justices found
Brown so difficult to justify legally, perhaps they would not have decided it as
they did had it not been so easy politically. By 1954, segregation seemed like
such an egregious evil to the nation’s cultural elite that the justices simply
could not make themselves sustain it.

Though the justices generally reflect elite opinion, there are some
obvious exceptions. Correlations exist between high socioeconomic status
and liberal political positions on certain cultural issues, but they are not per-
fect. On the Court in the early twenty-first century, Justices Antonin Scalia
and Clarence Thomas, although members of the cultural elite, certainly do
not share its liberal political propensities. Thus, constitutional rulings
always reflect some element of fortuity in the composition of the Court.
Had there been five Justice Reeds, Brown almost certainly would not have
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been decided as it was. Nor is it inconceivable that there could have been
five justices in 1954 whose views were like Reed’s, given that President Roo-
sevelt had been virtually oblivious to the racial attitudes of his appointees to
the Court.

This suggests another element of fortuity in Court decision making.
Important constitutional issues often change across generations, and some-
times unpredictably so. Few could have forecast in the late 1930s, when Roo-
sevelt began reconstituting the Court, that school segregation would become
the biggest constitutional issue of the twentieth century. Yet it did, and within
just fifteen years. Because Roosevelt and, to a lesser extent, Truman were
largely indifferent to the racial views of their nominees and because the
South remained an important component of the New Deal coalition, more
Reeds could easily have been serving in 1954. Yet even Reed was not imper-
vious to broad forces for racial change. Had he been so, he would probably
have stood his ground and dissented in Brown. Yet Reed authored opinions
invalidating the white primary and segregation in interstate travel, which
suggests that he shared some culturally elite values, though of the southern
variety.9

Congressional representatives are presumably members of the cultural
elite as well, yet they lagged far behind the justices in achieving progressive
racial results. Why? First, members of Congress have to respond to their con-
stituents in order to be reelected, while the justices enjoy lifetime tenure. Of
course, justices are not completely removed from public influence, but their
relative insulation affords them some leeway to respond to their own cultur-
ally elite values, whereas representatives have to attend more closely to pop-
ular opinion or risk early retirement. Second, the U.S. Congress—especially
the Senate—is far from majoritarian. Though national opinion plainly sup-
ported antilynching legislation in the 1930s and anti–poll-tax legislation in
the 1940s, Senate filibusters regularly defeated such measures, as well as all
other civil rights proposals until 1957.

The antimajoritarianism of the Senate raises the interesting possibility
that the Court’s race decisions from the 1920s onward may have reflected
national opinion better than did Congress’s (in)action. In the 1920s and
1930s, the justices intervened several times against southern lynch law, while
southern Democrats in the Senate thrice killed antilynching bills that had
passed the House. The Court invalidated the white primary in the 1940s. In
that same decade, the House passed an anti–poll-tax bill every two years, and
the Senate killed them all. Opinion polls revealed that half the nation sup-
ported Brown at a time when Congress would not have dreamed of legislat-
ing against school segregation.10

Southern politics was even more absurdly antimajoritarian. It is ironic
that during their deliberations in Brown, the justices expressed anxiety about
usurping the functions of representative government, given how unrepresen-
tative southern legislatures were in the 1950s. Eighty percent of southern
blacks were still disfranchised in 1952, and legislatures were badly malappor-
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tioned in favor of rural whites, who were the most committed to maintaining
white supremacy. Thus, Brown was not only consistent with what half of all
Americans thought about segregation, but it was not drastically inconsistent
with what a properly functioning southern political system might have pro-
duced. This raises the interesting question of whether Brown might have
been unnecessary had southern blacks been fully enfranchised and had one-
person, one-vote principles been in operation. One cannot know for sure,
but most southern whites were so committed to preserving school segrega-
tion that they would probably have outvoted blacks favoring integration.
Equalization of black schools would have been a likelier scenario than leg-
islative desegregation. But the question is hypothetical because southern
whites would not permit most blacks to vote until Congress forced them to
do so. And Congress would not act until national opinion demanded it,
which happened only after Brown had elicited and exposed the most brutal
aspects of Jim Crow, to the horror of national television audiences.11

Even if Brown were possible in 1954 only because the justices held cul-
turally elite values, one must keep in mind that the potential gap between
the justices’ values and those of the general public is limited. In 1954, Brown
was politically easier for the justices than it was for average Americans
because they held culturally elite values. But as few as ten years earlier, the
justices would probably have lacked the inclination to invalidate school seg-
regation. At a time when the vast majority of white Americans believed in
white supremacy, so did most justices. Plessy had been an easy case for
them. In 1896, the justices were just as culturally elite as they would be in
1954, but at the turn of the century even well-educated, relatively affluent
whites generally supported segregation and disfranchisement. Though the
culturally elite values of the justices open space for them to deviate from
popular opinion in their constitutional interpretations, that space is limited.
The fact that the justices live in the same historical moment and share the
same culture as the general population is probably more important to their
constitutional interpretations than the fact that they occupy a distinct
socioeconomic subculture.

The hesitancy shown by the Court in its race rulings of the 1940s and
1950s confirms that the gap between the racial attitudes of the public and of
the cultural elite is limited. Though the justices changed the relevant sub-
constitutional rules in an effort to place blacks on juries, they declined to
even hear a case that sought the invalidation of race-based peremptory chal-
lenges, thus ensuring that blacks would remain excluded from juries for sev-
eral more decades. The justices invalidated residential segregation ordi-
nances and the judicial enforcement of racially restrictive covenants, but
they refused to even grant review in a case that raised momentous questions
of state responsibility for “private” residential segregation. The justices
invalidated school segregation, but they tolerated and even approved eva-
sive measures that ensured that virtually no desegregation would actually
occur. Not until popular opinion mobilized behind Brown did the Court
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become more interventionist. Though the justices in the 1940s and 1950s
were more supportive of racial equality than were average Americans, they
were not so committed to it that they were willing to reconsider traditional
postulates of the legal system, such as limited judicial power, federalism,
and presumptions that public officials act in good faith. As a result, deter-
mined white southerners were able to effectively nullify the Court’s progres-
sive race rulings.

The personal values of judges and the broader social and political con-
text within which they decide cases are important components of the politi-
cal axis, but one must not neglect more direct external political constraints,
which occasionally influence judicial decision making. Brown II was plainly
shaped by the justices’ awareness that their power is limited. They did not
wish to issue an unenforceable ruling, and they were dubious, with good rea-
son, as to whether Congress and the president would enforce orders for
immediate desegregation. The justices were also consciously appealing to
southern moderates for support. Such strategic considerations not only
shaped Brown II, but they almost certainly influenced the justices’ decision
to vacate the school desegregation field for nearly a decade thereafter.12

Brown was an atypical constitutional ruling in that only half the nation
supported it. Most of the Court’s race decisions considered in this book
imposed a national consensus on a handful of southern outliers. Reading
dominant public opinion into the Constitution is a natural temptation for
any interpreter. When people strongly favor a particular policy about which
the Constitution offers no determinate guidance, they are understandably
inclined to construe the document to support that policy. Because the jus-
tices broadly reflect society, if most people feel strongly about a particular
policy, it is likely that most justices will as well. They will then face the same
temptation to constitutionalize the position that they support as a policy
matter.

More constitutional law than is commonly supposed reflects this ten-
dency to constitutionalize consensus and suppress outliers. Extreme exam-
ples include Pierce v. Society of Sisters (1925) and Griswold v. Connecticut
(1965), where the Court created new constitutional rights, respectively, to
attend private school and to use contraceptives and in the process invalidated
the laws of only one or two states. Many of the race decisions canvassed in
this book reflect this same tendency. Guinn invalidated the only grandfather
clause still in operation, and Nixon v. Herndon (1927) struck down the only
state law mandating white primaries. McCabe (1914) indicated that the rail-
road accommodation laws of just four southern states were unconstitutional,
and even Smith v. Allwright had implications for how primary elections were
conducted in just nine southern states. Landmark criminal procedure deci-
sions, such as Powell v. Alabama (1932) and Brown v. Mississippi (1936), are
even more extreme examples of the Court suppressing isolated practices, as
these rulings held southern states to norms to which they themselves gener-
ally adhered. National opinion overwhelmingly favored such rulings. Thus,
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these earlier criminal procedure interventions were unlike subsequent land-
marks, such as Miranda v. Arizona (1966), which plainly contravened public
opinion. Constitutional law much more frequently involves the Court sup-
pressing outliers than rescuing powerless minorities from majoritarian
oppression.13

What lessons shall we draw from this study about the consequences of Court
rulings? To begin, one should be humble in one’s convictions: We have no
way of precisely measuring the impact, direct or indirect, of Court decisions.
However, although this is not science, something useful can still be said on
the subject.14

Both polar positions in the scholarly debate should be rejected. Brown
did not “change . . . the whole course of race relations in the United States,”
nor did it create the civil rights movement. But neither was Brown irrelevant.
The Court’s ruling plainly raised the salience of school segregation, encour-
aged blacks to litigate against it, changed the order in which racial practices
would otherwise have been contested, mobilized extraordinary resistance to
racial change among southern whites, and created concrete occasions for
street confrontations and violence.15

As to direct effects, some Court decisions plainly matter more than do
others. Smith v. Allwright launched a revolution in politics in the urban
South, while Buchanan v. Warley (1917) had absolutely no impact on racial
residential patterns. Sipuel (1948) and Sweatt (1950) integrated public uni-
versities outside of the Deep South, whereas roughly contemporaneous
criminal procedure decisions had almost no effect on the southern criminal
justice system in explosive cases of alleged black-on-white crime. Brown
immediately desegregated schools in border-state cities, but it was almost
completely nullified for a decade in the Deep South. The efficaciousness of
Court decisions depends on certain social and political conditions: the unity
and the determination of beneficiaries in enforcing newly declared rights;
the relative physical security with which rights can be exercised; the intensity
of opponents’ resistance; the geographic concentration of opposition; the
ease with which particular rights can be evaded; the extent to which the vin-
dication of rights turns on disputed facts, which appellate courts find difficult
to review; the availability of sanctions for violators; the presence of lawyers
with the inclination and the capacity to support litigation; the type of court in
which litigation is likely to occur; the existence of organizations that are able
to spread the risks and the costs of litigation while capturing the benefits; the
availability of market mechanisms to facilitate the implementation of rights;
and the extent to which the enforcement of rights depends on the law as
opposed to customs and social norms.

One reason that Smith had more dramatic short-term consequences for
black voter registration than Brown had for school desegregation is that
blacks were more united behind and more intensely committed to voting
rights than they were to integrated schools. Voting protects other rights, and
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in the postwar period many black leaders insisted that if southern blacks
could win genuine protection for their voting rights, they could secure other
rights for themselves through politics. The right to vote was also more
directly implicated by the democratic ideology of World War II than was the
right to nonsegregated education. How could one possibly justify denying
suffrage rights to soldiers who had just risked their lives fighting to defend
democracy? Black servicemen returning to the South in the mid-1940s often
took their discharge papers straight to city hall to register to vote. They did not
proceed directly to local school boards to demand integrated education for
their children. Moreover, blacks were historically far more divided over
whether to pursue integrated education than whether to pursue the right to
vote. The prospect of genuinely equal though separate schools appealed to
many blacks. Segregated schools offered several advantages to blacks: job
opportunities for black teachers in an era when few white-collar occupations
were open to blacks; an educational environment that was relatively free
from the stereotyping, insults, and humiliation that characterized the experi-
ence of black children in integrated schools; and sympathetic portrayals of
black history and culture. None of this is to deny that by the late 1940s most
black Americans had become enthusiastic integrationists. But blacks were
plainly more united behind and intensely committed to voting rights than
they were to integrated education.16

Blacks were more divided over some rights than others, but they were
more militant about enforcing all of their rights after World War II than
before. This greater militancy was partly a product of greater physical secu-
rity. Constitutional rights are not worth much when asserting them is likely
to get one beaten or killed. Had Plessy come out the other way, southern rail-
roads would likely have remained segregated. Blacks who tested such a right
to nonsegregated travel would have jeopardized their lives in an era of ram-
pant lynching. If Texas whites in 1919 could maim the national secretary of
the NAACP and suffer no consequences, how grave a risk of physical vio-
lence were most black litigants in the South facing? By contrast, in 1950,
lynchings were nearly obsolete, and postwar black litigants were far more
likely to face economic reprisal than physical violence. The national govern-
ment now monitored and occasionally intervened against violence directed
toward blacks exercising their constitutional rights, and most southern whites
no longer countenanced lynchings or extreme violence. Even in the 1950s, it
took great courage to litigate against Jim Crow in the Deep South, but the
reduced risk of reprisal in the form of physical violence enabled blacks to
assert rights more aggressively than would have been conceivable in earlier
decades.

The intensity of opponents’ resistance may be as important a factor in
whether Court decisions prove efficacious as is the aggressiveness with
which beneficiaries pursue their rights. Southern whites were much less
resistant to black suffrage or the desegregation of higher education than they
were to black jury service or integrated grade school education. Black dis-
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franchisement has always occupied a lower rung on the hierarchy of prefer-
ences of white supremacists than has school segregation, which is one reason
that many southern blacks were not disfranchised until the 1890s, whereas
southern public schools were almost universally segregated even during
Reconstruction. By the 1940s, many moderate white southerners explicitly
supported removing barriers to black political participation, while they
insisted that schools must remain segregated. Whites had a harder time justi-
fying black disfranchisement to themselves in light of improved black educa-
tion and the democratic ideology of World War II. Many southern whites
thought that white primaries “profane[d] the Bill of Rights” and were a
“cruel and shameful thing.” Similarly, many southern whites supported
black efforts to desegregate professional and graduate schools, and in the
1940s, southern school boards frequently capitulated without much resist-
ance to teacher-pay equalization suits. By contrast, most white southerners
ferociously resisted grade school desegregation, which involved the race mix-
ing of young children, male and female, and thus for most whites had
inevitable connotations of miscegenation. Most southern whites were also
probably more resistant to black jury service than to black suffrage. Even if
blacks were fully enfranchised, whites would retain secure political majori-
ties in most southern counties and in all southern states. But criminal juries
generally operated on the basis of unanimity, not simple majority rule. Thus,
the presence of a single black on a criminal jury could block the conviction
of a black man charged with raping a white woman or killing a white man.
Whites who sought to maintain effective social control over blacks cared
more about keeping them off of juries than they cared about keeping them
out of polling places.17

Some constitutional rights are easier to circumvent than others partly
because alleged denials turn on facts that are relatively difficult to establish.
Early on, white southerners discovered that the most effective means of evad-
ing federal constitutional constraints was to delegate unfettered discretion to
local administrators, who could maintain white supremacy without openly
violating the Constitution. This was the means by which southern blacks
were excluded from jury service, disfranchised, and cheated out of their fair
share of public education funds. Over time, however, some of these adminis-
trative schemes for perpetuating white supremacy became more difficult to
sustain than others. As blacks became better educated, registrars had a
harder time seriously maintaining that black voter applicants had flunked lit-
eracy tests that less well educated whites were generally passing. The same
was true of blacks getting onto jury venires, but in that context, peremptory
challenges enabled prosecutors to exclude even qualified blacks from jury
service through the 1980s. The peremptory challenge had no analogue in
voting. By contrast, a black defendant who crossed swords at trial with a white
sheriff over whether his confession was voluntarily given or induced by a
beating had a much harder time convincing white fact finders that his
account was true. Thus, the disparate evidentiary burdens inherent in estab-
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lishing violations of particular rights may help explain why Court decisions
protecting black suffrage were more efficacious than those forbidding
coerced confessions. Then too, judges and jurors are likely to find some
rights bearers more sympathetic than others. Black criminal defendants—
indigent, often illiterate, frequently guilty of some crime even if not the one
charged—were less attractive rights bearers than were the middle-class, well-
educated blacks endeavoring to vote or seeking admission to public universi-
ties from which blacks were excluded.

The efficacy of rights also depends on the subconstitutional rules that
are applicable to their enforcement: burdens of proof, including the willing-
ness of courts to infer purposeful discrimination from disparate impact;
rules of access to federal court; and standards of appellate review. Subcon-
stitutional rules were especially critical in the race context, because south-
ern whites generally chose to evade constitutional constraints by entrusting
local administrators with broad discretion. Whether such administrative dis-
crimination could be successfully challenged in court depended almost
entirely on the subconstitutional rules. Thus, blacks would not sit on south-
ern juries until the justices approved of inferring deliberate discrimination
from the long-term absence of blacks from juries and until they ceased
deferring entirely to state court findings of fact on the issue of discrimina-
tion. Similarly, southern schools remained largely segregated despite Brown
until the Court began questioning the good faith of school officials, easing
the access of desegregation litigants to federal court, and presuming that stu-
dent bodies that failed to reflect the racial composition of the local popula-
tion were illegally segregated. Because the justices determine the content of
subconstitutional rules, they have greater control over this variable than
over some others.

This point about the importance of subconstitutional rules may yield a
lesson about the limitations of constitutional formalism. Constitutional
interpretation that is limited to form and is unwilling to delve into substance
is vulnerable to nullification by determined resistance. Southern whites
were so creative and persistent that they almost completely eliminated black
suffrage despite the existence of a constitutional amendment that forbids dis-
franchisement based on race. Much of this disfranchisement resulted from
extralegal methods—force and fraud. But some of it simply took advantage
of the evasive opportunities afforded by constitutional formalism. So long as
the justices refused to inquire into legislative motive or to closely examine
the discriminatory exercise of administrative discretion, southern whites
were able to disfranchise blacks without violating the Constitution. Similar
evasive techniques made it possible to exclude blacks from southern juries
and to create enormous racial disparities in education funding despite clear
substantive constitutional norms prohibiting such discrimination.

The relative availability of sanctions against violators also influences the
efficacy of the Court decisions that articulate particular rights. In the 1940s,
law enforcement officers and jury commissioners had little direct incentive
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to abide by the constitutional rights of black defendants, because civil and
criminal sanctions were generally unavailable. After Screws v. United States
(1945), it was far from certain that the justices would approve the imposition
of federal criminal liability on sheriffs who beat defendants into confessing.
Nor was it clear in the 1940s that courts would authorize the imposition of
monetary liability under federal civil rights statutes against public officers
who contravened state law as well as the federal Constitution; and every state
barred the use of physical force to obtain confessions.

By contrast, voter registrars and party officials who interfered with the
voting rights of blacks were more vulnerable to federal legal sanctions. After
Smith v. Allwright, officials who refused to allow blacks to participate in party
primaries were committing clear constitutional violations, which would
probably qualify for federal criminal prosecution even under the restrictive
standard of Screws. The NAACP constantly threatened registrars and party
officials with criminal liability if they defied Smith, and the Justice Depart-
ment publicly announced that it would prosecute such cases, although it
eventually decided not to do so. Civil suits for damages were also more real-
istic in voting rights cases. The Court’s first two white primary decisions sus-
tained damages actions under federal statute against public officials who
refused to allow blacks to participate in Democratic primaries. One reason
that southern school boards were able to resist Brown for so long is that the
first school desegregation lawsuits never sought money damages. One reason
that they did not was the well-founded supposition that white jurors in the
South would never impose liability on public officials for resisting school
desegregation. Indeed, the constitutional guarantee of a jury trial before the
imposition of criminal or civil liability was a huge impediment to the
enforcement of any civil right, so long as blacks were excluded from south-
ern juries and most whites opposed blacks’ civil rights.

On a related matter, the public enforcement of civil rights is likely to be
more efficacious than private enforcement. The Justice Department com-
manded far greater resources than did the NAACP or individual black liti-
gants; it monopolized criminal enforcement; and it did not bear the same
risks of economic reprisal and physical retaliation for challenging tradi-
tional racial practices. One reason that Smith proved so efficacious is that
the Justice Department made credible threats to enforce it. Similarly, the
pace of school desegregation accelerated dramatically after the 1964 Civil
Rights Act authorized federal enforcement. Public action also offers
enforcement mechanisms that are unavailable to private litigants, such as
threats to terminate public funds for rights violators and the appointment of
federal administrators to replace recalcitrant state officials. Yet, public
enforcement generally depends on public support for the underlying right.
Congress and the president did little to back Brown until the civil rights
movement transformed national opinion on race. It is banal but true that
rights are likely to be better enforced when they enjoy broad public support.
This observation surely explains why the Court is better at suppressing out-
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liers than at supplying definitive resolutions to issues that genuinely rend
the nation, such as abortion and the death penalty in the 1970s, school seg-
regation in the 1950s, and slavery in the federal territories in the 1850s. The
political branches of the national government do not tend to support Court
decisions simply because the justices have spoken. Rather, they respond to
public opinion, which may or may not endorse the Court’s handiwork.
Congress and the president ultimately got behind Brown, not because of
Brown, but because the civil rights movement had altered public opinion
on school segregation.18

The availability and the quality of lawyers also plays a role in the
enforcement of rights. One underappreciated reason that civil rights victo-
ries had such disappointing results before World War II is that there were few
black lawyers practicing in the South and those who were frequently were
badly educated and poorly trained. Most white lawyers would not take civil
rights cases because of the “personal odium” that attached to those who chal-
lenged “the venerable system.” The NAACP had limited resources; it was
absent from much of the South until the 1940s; and it could not intervene
without the assistance of local counsel. Constitutional rights are worth little
without effective lawyers to raise them. Black criminal defendants were usu-
ally poor, and the court-appointed lawyers they received in capital cases
often simply went through the motions of representing them, failing to chal-
lenge even clear violations of their clients’ constitutional rights. By contrast,
blacks who challenged voting rights violations hired their own lawyers. After
World War II, they found that white lawyers were more willing to take such
cases and that there were more and better-trained black lawyers practicing in
the South.19

The nature of the court in which rights violations are litigated also
affects enforceability. State appellate and federal judges were more likely
than state trial judges to vindicate the constitutional rights of southern
blacks, because they were better educated, more professionalized, and more
independent of local opinion, which often proved hostile to the rights. Cases
of black criminal defendants usually did not proceed beyond trial courts,
mainly because state provision of counsel did not generally extend to
appeals, but also because procedural defaults frequently insulated trial errors
from appellate review. Many black criminal defendants suffered egregious
violations of their rights that were never reviewed by any court that was likely
to be sympathetic toward enforcement. By contrast, blacks litigating voting
rights violations were free to choose their forum—usually federal court.
They also frequently commanded the resources that were necessary to pur-
sue appeals to courts that were more likely to sympathize with their claims.
Moreover, judges themselves were influenced by the traditional hierarchy of
white supremacist values. Southern judges were far more likely to sympa-
thize with, and thus to liberally construe, Smith v. Allwright or Sweatt v.
Painter than Brown v. Board of Education. The willingness of lower court
judges to apply Smith in a “broad and discerning” manner, rather than in a
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“narrow and literal” one, proved critical to its implementation, given the
multiple evasions attempted by southern officials.20

The clarity of legal instructions also influences lower court implemen-
tation. Even though most federal judges in the South thought that Brown
was wrongheaded, their sense of professional obligation generally deterred
them from defying it. Almost all of them acknowledged that formal school
segregation had to end, whether or not they agreed with Brown. Yet Brown II
was so vague as to be meaningless. It provided southern judges with no polit-
ical cover, which made it difficult for them to adopt broad constructions
even if they were inclined to do so, which few of them were, given their per-
sonal opposition to school desegregation. Instead, most judges counte-
nanced delay and evasion.

The existence of an organization able to capture the benefits of litiga-
tion, while spreading the costs and the risks, also proved critical to the effec-
tive implementation of civil rights. Isolated Court rulings in favor of civil
rights made essentially no difference, as is shown by the nonexistent conse-
quences of decisions such as Bailey and Guinn. Follow-up litigation was
invariably required to implement rights, and in the absence of a robust
NAACP, it proved impossible to sustain. Individual blacks could rarely afford
the thousands of dollars necessary to litigate cases through the appeals
process. Nor did individuals have much incentive to sue, as litigation gener-
ally dragged on for years, disrupting the lives of the litigants. Virgil Hawkins
spent an entire decade trying to attend the University of Florida School of
Law before he finally gave up, and many named plaintiffs in school desegre-
gation suits never attended a racially mixed school. Criminal defendants,
who had ample incentive to litigate violations of their rights, rarely had the
required resources and thus were usually dependent on the assistance of out-
side organizations. This may explain why the Court’s landmark criminal pro-
cedure rulings did not take place until the interwar period, when such organ-
izations first acquired the presence necessary for involvement in such
litigation. In addition, civil rights plaintiffs risked devastating economic
reprisals and, occasionally, physical violence. Only the NAACP, which rep-
resented blacks generally, across generations, could capture the benefits of
litigation, while spreading the risks and the costs. Without the vast expansion
of the association during and after World War II, the dramatic increases in
black voter registration after Smith and the widespread assaults on school
desegregation after Brown would not have been possible.21

The NAACP’s virtual monopolization of civil rights litigation was a
mixed blessing. With nearly all school desegregation suits being channeled
through the association, white southerners had an easy target to attack. Their
withering assault on the NAACP in the mid-1950s nearly put it out of busi-
ness in the Deep South and impeded desegregation litigation. Moreover, the
NAACP and its clients did not have identical interests. Black criminal defen-
dants wanted their convictions reversed or their death sentences commuted,
which often required raising the narrowest possible objections, hiring emi-
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nent white counsel, and appealing for benevolent racial paternalism. By
contrast, the NAACP wanted to publicize racial injustice, rally public opin-
ion, build branches, raise funds, and use black lawyers for educational and
symbolic reasons. Similarly, in the early 1950s, blacks in Prince Edward
County and in Clarendon County wanted bus transportation and equaliza-
tion of grade school facilities. The NAACP gave them a choice between
suing for integration or going it alone. Integration was not the obviously right
strategy to pursue, given the extraordinary resistance of whites to racial mix-
ing and the increased willingness of southern states after World War II to
equalize school facilities in order to avoid court-ordered desegregation.
Despite such conflicts of interest, the NAACP was usually the only game in
town for civil rights litigants.

Constitutional litigation can only redress those problems that are
grounded in law. Because white supremacy depended less on law than on
entrenched social mores, economic power, ideology, and physical violence,
the amount of racial change that litigation could produce was inevitably lim-
ited. Invalidating white primaries could enroll only so many voters at a time
when in many Deep South counties blacks still risked economic and physi-
cal reprisals for attempting to vote. Invalidating residential segregation ordi-
nances and barring the judicial enforcement of racially restrictive covenants
had little effect on segregated housing patterns, which had numerous
extralegal causes. Even school desegregation litigation ultimately had lim-
ited integrative effect, because of segregated housing patterns and white
flight to suburbs and to private segregated academies. At most, courts can
implement the rights that they identify. But constitutional rights are gener-
ally limited to negative constraints on government. They do not ordinarily
entitle beneficiaries to positive government assistance or to protection
against private power. Because white supremacy ultimately depended more
on extralegal forces than on law, the Court’s ability to uproot it was limited.22

The Court’s civil rights decisions were difficult to enforce for another
reason specific to race: Resistance was geographically concentrated. Roe v.
Wade, which invalidated most criminal prohibitions on abortion, divided
national opinion in approximately the same way that Brown did. But opposi-
tion to Roe was spread throughout the nation, not concentrated in one
region, as it was with Brown. Virtually all white southerners disagreed with
Brown, and opponents of other race decisions, such as Smith or Sweatt, were
likewise concentrated in the South. In the 1950s, whites still held most of the
political, economic, social, and physical power in the South. This meant that
virtually all officials who were responsible for enforcing Brown—school
board members, judges, jurors, politicians, and law enforcement officers—
disagreed with it. Those southerners who endorsed Brown—mainly blacks—
held little power. Under such circumstances, the enforcement of rights is
necessarily quite difficult. Very few other Court decisions have produced
such stark regional patterns of agreement and disagreement. Thus, progres-
sive race rulings may have been uniquely difficult to implement.
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Brown was more difficult to enforce than Roe for another reason as well.
Regardless of how much opposition existed to abortion, capitalism ensured
the development of a market to supply what those exercising the Roe right
demanded: abortion services. By contrast, Brown created no favorable mar-
ket opportunities to facilitate enforcement, because essentially no southern
whites wanted grade school desegregation. Anyone who established private
integrated schools after Brown, performing a market function analogous to
that of abortion clinics after Roe, would have done a very poor business
indeed.23

As we have seen, the efficacy of Court decisions depends on many social
and political factors. Such factors ensured that Brown would be difficult to
enforce. Most power holders in an entire region thought the decision was
wrong and were intensely mobilized against it; this included the actors who
were initially responsible for its enforcement. Black beneficiaries of the rul-
ing were neither united behind the right nor as intensely committed to its
enforcement as they were with regard to some other rights. Congress and the
president were unenthusiastic about implementing the decision. The effec-
tive monopolization of enforcement resources by the NAACP created a pre-
carious situation, in which opposition forces could effectively nullify the rul-
ing simply by shutting down a single organization. A multitude of techniques
for evading the right were available, and sanctions against violators were
mostly unobtainable.

One great irony of twentieth-century U.S. history is that, after Brown,
southern whites abandoned the tried-and-true evasive techniques that for
decades had successfully nullified the constitutional rights of blacks, in favor
of outright defiance. Southern whites had eschewed open confrontation
with the Court over black jury service and black suffrage, while completely
sabotaging those rights through administrative discrimination. But rather
than follow North Carolina’s lead and use similarly fraudulent mechanisms
to circumvent school desegregation, the white South declared war on the
Court, nullified Brown, and used state troops and vigilante mobs to block the
enforcement of desegregation orders. Such open defiance forced President
Eisenhower’s hand, alienated national opinion, radicalized southern poli-
tics, fostered violence, and irritated the justices. One cannot know how long
token school desegregation might have persisted had white southerners
played their hand differently, but in retrospect, massive resistance almost cer-
tainly proved a mistake from their perspective. The nature of southern poli-
tics may have impelled that mistake. Southern politicians reaped rewards for
adopting extremist positions. Governor Faubus won four more terms in
office because he called out the militia to block the desegregation of Little
Rock schools, and state legislators across the South saw political profit in
passing interposition resolutions. The electoral incentives of southern politi-
cians led them to respond to Brown in ways that ultimately facilitated its
enforcement.24
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One lesson to draw from this history regarding the consequences of
Court decisions is ironic: Litigation is unlikely to help those most desperately
in need. We have already seen that the justices, reflecting broader social
mores, are unlikely to side with litigants who lack significant social standing.
Even once litigants secure Court victories, they must have a certain amount
of power in order to enforce them. When southern blacks were most
oppressed, they could not even bring equalization suits to challenge the
enormous, and obviously unconstitutional, racial disparities that existed in
education funding. Challenges to legal lynching reached the Court only in
the 1920s and 1930s, when racial conditions in the South had ameliorated
enough for liberal organizations to support such cases. Almost all of the civil
rights litigation during the Progressive Era (the 1910s) came from the border
states, not the more oppressive South. Not a single school desegregation suit
was brought in Mississippi until nine years after Brown, whereas many were
filed in border states that were already desegregating. Litigation requires
lawyers, economic resources, and some security from physical danger. Those
most in need of racial justice from the courts were least likely to get it,
because conditions were too oppressive to permit legal challenges. This les-
son may not be applicable outside of the race context, as few social reform
movements in the United States confront regimes that are as totalitarian as
was Jim Crow Mississippi.25

What can be said about the indirect consequences of litigation: raising
the salience of issues, educating people, and motivating them? Such indirect
effects are even harder to measure than are direct effects, though they may be
just as real. It seems indisputable that Brown raised the salience of school seg-
regation. People, social organizations, and political parties and candidates
were forced to take a position on the issue, which they had previously been
able to avoid doing. For northern liberals and for many religious organiza-
tions, taking a position on school segregation in 1954 inevitably meant oppos-
ing it. Brown also forced southern politicians to take a position on the issue,
which many of them would have preferred to avoid doing. Given dominant
public opinion in the South, however, the only conceivable position that
they could take was to support segregation and to condemn Brown. By shift-
ing racial debate from other issues to school segregation, Brown clearly had
an effect.

Brown also plainly inspired blacks. To have the Court declare segrega-
tion to be unconstitutional was symbolically important, and it furthered the
hope and the conviction that fundamental racial change was possible.
Brown directly inspired southern blacks to file petitions and lawsuits seeking
school desegregation—something that almost certainly would not have
happened in the mid-1950s, at least in places such as Mississippi or South
Carolina, had it not been for Brown. Thus, Brown shaped the agenda of
southern blacks and shifted the focus to school desegregation and away
from other issues that had preoccupied them before the Court’s ruling: vot-
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ing rights, school equalization, police brutality, and employment discrimi-
nation. This agenda-setting effect mattered, because southern whites were
much more resistant to school desegregation than to many of the other
reforms on the agenda of blacks.

Brown’s educational effect, as distinguished from its motivational conse-
quences, is probably overstated. There is little evidence to suggest that many
Americans changed their position on school segregation because of the jus-
tices’ moral influence. White southerners bitterly denounced Brown. Most
white northerners supported it, but more because they already agreed with
its principles than because they were educated by the decision. Moreover, in
the mid-1950s, their endorsement was fairly tepid. Few white northerners
were prepared to support aggressive enforcement of Brown until the early
1960s. Northern opinion on race was educated far more by the civil rights
movement than by Brown.

The limited educational influence of Brown is consistent with that of
other landmark Court rulings. Roe v. Wade (1973) apparently did not educate
many Americans to support abortion rights, as the country remains divided
roughly down the middle three decades later. Bowers v. Hardwick (1986),
which upheld the application of state criminal sodomy laws to consenting
adult homosexuals, apparently has not educated many Americans to agree
with the Court; rather, a robust gay rights movement has developed over the
ensuing years. Furman v. Georgia (1972), which invalidated the arbitrary
enforcement of the death penalty, plainly has not educated many Americans
to oppose capital punishment, given opinion polls showing public support at
70 percent or higher. Engel v. Vitale (1962), which invalidated voluntary,
nondenominational prayer in public schools, has consistently been opposed
by 60–70 percent of the American public. Apparently, relatively few Ameri-
cans take moral instruction on pressing policy questions from the justices.26

Indeed, to the contrary, many landmark Court rulings seem to have gen-
erated backlashes rather than support. Dred Scott v. Sandford (1857), which
essentially declared the Republican party to be unconstitutional by forbid-
ding the federal regulation of slavery in national territories, seemed to help
the party politically rather than annihilate it. Furman apparently mobilized
support for the death penalty, as thirty-five states responded to the Court’s
ruling within four years by amending their death penalty statutes in the hope
of satisfying the constitutional qualms of the justices. Roe mobilized
antiabortion activists who had not previously played a significant role in
American politics. In 1993, the Hawaii Supreme Court ruled that marriage
could not be limited to heterosexuals; within a few years, thirty states and
Congress had passed “defense of marriage” acts in opposition.27

Brown produced precisely this sort of backlash. As southern blacks,
inspired by the Court’s ruling, filed school desegregation petitions and law-
suits, southern whites mobilized extraordinary resistance in response. Poli-
tics moved dramatically to the right, moderates collapsed, and extremists
prospered. In the mid-1950s, racial retrogression characterized the South, as
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progress that had been made in black voting, university desegregation, and
the integration of athletic competitions was halted and then reversed. Politi-
cians used extremist rhetoric that encouraged violence, and some of them,
such as Bull Connor and Jim Clark, correctly calculated that the violent sup-
pression of civil rights protest would win votes. Court-ordered desegregation
also created concrete occasions for violence, usually in settings that ensured
that white supremacists would come off badly.28

One should not be surprised that landmark Court decisions would pro-
duce such backlashes. When the justices resolve controversies that rend the
nation in half, their rulings naturally arouse opposition among those who lost
in the Court. Perhaps more important, Court decisions can disrupt the order
in which social change might otherwise have occurred by dictating reform in
areas where public opinion is not yet ready to accept it. In the early 1950s,
most southern blacks were more intent on securing voting rights, curbing
police brutality, improving black schools, and winning access to decent jobs
than they were on integrating grade schools. Most southern whites shared a
partially inverse hierarchy of racial preferences: They were far more resistant
to desegregating schools than they were to making concessions on black vot-
ing, school equalization, and so forth. Given these preferences, political
negotiation between blacks and whites, assuming that blacks had sufficient
clout to compel negotiation, would certainly not have focused immediately
on school desegregation. Yet courts respond to the agendas set by litigants not
by political negotiation. By demanding change first on an issue on which
whites were most recalcitrant, Brown encouraged massive resistance.

The Hawaii Supreme Court’s decision to protect gay marriages illus-
trates the same phenomenon. By the early 1990s, public opinion on homo-
sexuality had changed dramatically, with majorities now supporting a ban on
discrimination with regard to sexual orientation in employment and public
accommodations. But the one issue on which heterosexuals were most resist-
ant to change was marriage. Political negotiation would probably have left
reform on that issue for last. By advancing it prematurely, Baehr v. Lewin
ensured a political backlash against gay marriage.29

Roe v. Wade produced a similar effect by imposing an abortion regime
that was much more permissive than the one being politically negotiated at
the time in numerous state legislatures. Roe effectively invalidated the abor-
tion laws of forty-six states by forbidding most regulation of abortion in the
first trimester of pregnancy. Though in the preceding years, abortion-rights
reformers had made significant progress in state legislatures, they had not
generally secured rights as unrestricted as those declared in Roe. Naturally, a
Court ruling that dictated a result significantly different from the one that
was simultaneously being negotiated in legislatures generated a strong back-
lash. None of this is to criticize such rulings, only to explain their effects.30

Yet backlashes themselves may have unpredictable ramifications, which
further complicates efforts to assess the importance of Court decisions.
Brown created a massive backlash among southern whites, radicalized poli-
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tics, and fomented violence. But that violence, especially when directed at
peaceful protestors and broadcast on television, produced a counterback-
lash. In 1954, most northerners agreed with Brown in the abstract, but their
preferences were not strong enough to make them willing to face down the
resistance of southern whites. It was southern violence against civil rights
demonstrators that transformed national opinion on race. By the early 1960s,
northerners were no longer prepared to tolerate the brutal beatings of peace-
ful black demonstrators, and they responded to such scenes by demanding
civil rights legislation that attacked Jim Crow at its core.

From the Civil War through the civil rights movement, it has been easi-
est to mobilize northern white opinion in support of the rights of southern
blacks in response to brutality, violence, and lynching. When southern
whites quietly segregated or disfranchised blacks, northern whites often
remained indifferent. They have sometimes, though, refused to counte-
nance brutality and violence. Thus, during Reconstruction, Klan violence
induced a Republican Congress in 1870 and 1871 to stretch constitutional
boundaries by enacting far-reaching civil rights legislation. Appreciating this
dynamic, the NAACP made federal antilynching legislation its first political
priority between the two world wars. The association recognized that lynch-
ing was the easiest issue around which to mobilize national opinion in sup-
port of federal intervention in southern race relations. The New York branch
once complained that it “labor[ed] under a peculiar difficulty . . . [because]
it has no violent outrages confronting it; it can present no picturesque wrongs
to arouse public opinion or to inflame the popular imagination.” Likewise,
the Court’s criminal procedure decisions of the interwar period indicate that
southern lynch law was the most compelling racial issue around which to
mobilize national judicial opinion. A postwar resurgence in lynchings,
maimings, and race riots prompted President Truman in 1946 to appoint his
civil rights committee, which inaugurated a chain of events that culminated
in 1948 with the Democratic party’s adoption of a landmark civil rights plat-
form and Truman’s issuance of executive orders desegregating the military
and the federal civil service. This counterbacklash dynamic culminated at
Birmingham and Selma, as northerners demanded transformative civil
rights legislation after watching televised scenes of law enforcement officers
brutalizing peaceful black demonstrators.31

Apart from the consequences of Court victories, litigation can itself per-
form important educational, motivational, and organizational functions.
NAACP lawyers educated blacks about their constitutional rights and
instilled hope that racial conditions were malleable. Many branches formed
around litigation, which also proved to be an excellent fundraising tool.
Black lawyers served as role models to black audiences in courtrooms, as they
jousted with whites in the only southern forum that permitted racial interac-
tions on a footing of near-equality, and they demonstrated forensic skills that
belied conventional white stereotypes of black inferiority. Criminal litigation
afforded especially valuable opportunities for educating northern whites and
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judges about the barbarities of Jim Crow, as possibly innocent blacks faced
death sentences that had been imposed on the basis of tortured confessions
and farcical trials. It is impossible to measure any of these intangible conse-
quences of litigation, but NAACP lawyers such as Charles Hamilton Hous-
ton and Thurgood Marshall considered them nearly as important as Court
victories themselves. Thus, to judge the success or failure of a litigation cam-
paign based solely on the concrete consequences of Court decisions is mis-
taken, given the capacity of litigation to mobilize social protest.32

Before World War II, alternative forms of protest—political mobiliza-
tion, economic boycotts, street demonstrations, and physical resistance—
were largely unavailable to southern blacks, who lived under a ruthlessly
repressive regime of Jim Crow. At that time, litigation did not compete with
alternative protest strategies for scarce resources, and it offered the advan-
tages of not requiring large-scale participation to succeed and of taking place
in the relative safety of courthouses rather than on the streets. Yet there was a
risk of exaggerating the contributions that litigation could make to social
reform. In the 1930s, civil rights leaders appreciated that court decisions
required social support to be efficacious. Charles Houston warned, “[W]e
cannot depend upon judges to fight . . . our battles,” and he urged that “the
social and public factors must be developed at least along with and if possible
before the actual litigation commences.” By the 1950s, though, litigation had
secured such impressive Court victories and the NAACP was riding so high
on its success that direct-action protest may have been discouraged, even
though it had now become a viable option given the greater physical security
enjoyed by southern blacks. Litigation and direct action now competed for
scarce resources, and litigation seemed to have the edge in the 1950s, until
the effective nullification of Brown by white southerners demonstrated the
limited capacity of lawsuits alone to produce social change.33

Though litigation had performed valuable service in mobilizing racial
protest and securing Court victories, some of which concretely advanced
progressive racial change, it could not fulfill all of the functions of direct
action. Sit-ins, Freedom Rides, and street demonstrations fostered black
agency much better than did litigation, which encouraged blacks to place
faith in elite black lawyers and white judges rather than in themselves. That
litigation does not require mass participation to succeed in court was its
virtue in the 1910s and 1920s but its vice by the 1950s and 1960s. In addition,
direct-action protest more reliably created conflict and incited opponents’
violence, which ultimately proved critical to transforming national opinion
on race.34

Brown played a role both in generating direct action and in shaping the
response it received from white southerners. Brown made Jim Crow seem
more vulnerable, and any social protest movement must overcome a formi-
dable hurdle in convincing potential participants that change is feasible.
Brown raised the hopes and expectations of black Americans, which were
then largely dashed by massive resistance; this demonstrated that litigation
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alone could not produce meaningful social change. Brown inspired southern
whites to try to destroy the NAACP, with some temporary success in the
Deep South, and this unintentionally forced blacks to support alternative
protest organizations, which embraced philosophies more sympathetic to
direct action. Finally, the southern white backlash that was ignited by Brown
increased the chances that once civil rights demonstrators appeared on the
streets, they would be greeted with violence rather than with gradualist con-
cessions. It is impossible to precisely measure any of these consequences of
Brown, but the ruling plainly influenced the way in which America’s racial
transformation occurred.

Court decisions do matter, though often in unpredictable ways. But
they cannot fundamentally transform a nation. The justices are too much
products of their time and place to launch social revolutions. And, even if
they had the inclination to do so, their capacity to coerce change is too heav-
ily constrained. The justices were not tempted to invalidate school segrega-
tion until a time when half the nation supported such a ruling. They
declined to aggressively enforce the Brown decision until a civil rights move-
ment had made northern whites as keen to eliminate Jim Crow as southern
whites were to preserve it. And while Brown did play a role in shaping both
the civil rights movement and the violent response it received from southern
whites, deep background forces ensured that the United States would experi-
ence a racial reform movement regardless of what the Supreme Court did or
did not do.
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