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Abstract
The quest of extending the role of tribunals beyond its traditionalmission of justice to embrace
the difficult need of reconciliation after mass atrocities has revealed itself to be challenging.
This difficulty ismost clearly illustrated in the caseof the ICTR,whosemission is tobring about
Rwandan reconciliation through justice. The implementationof thismission thatwas doubted
by somemembers of the SecurityCouncil, including theRwanda itself, at the timeof settingup
the ICTR is becoming a difficult experiment, with positive results but also with some negative
outcomes capable even of undermining the aimed objective of national reconciliation. The
problem of co-operation between the Tribunal and Rwanda, the difficulties of circumscribing
individual responsibilitywithout condemning thewhole community, the problem of singling
out and punishing some criminals and leaving the rest unpunished, the abuse of pardon and
clemency, and finally the absence of the victim in a criminal process pretending to restore his
situationaresomeofthedifficultproblemshamperingtheproclaimedmissionofreconciliation
assigned to the ICTR. This article is an attempt to analyse these problems and their impact on
national reconciliation in Rwanda.

Keywords
ICTR; justices; reconciliation; genocide; crimes against humanity; collective responsibility;
individual responsibility; international courts

1. INTRODUCTION

Since very recently two schools of thought have been in opposition to each other on
whether justice after mass atrocities can lead to peace and national reconciliation.
The first school sees tribunals as a threat to peace and argues that the quest for
justice and retribution can hamper the achievement of peace and reconciliation.1

The second school argues that justice is a precondition for reconciliation,2 and
advocates the formalization of such a link. Besides these two opposing schools, a
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median position is being developed, recognizing that while some form of justice
undoubtedlymay be a necessary dimension of any reconciliation process, justice on
its own is not sufficient to bring about reconciliation as long as it is not conjugated
with some shared commitment by those divided by enmity tomove forward and let
go of the past.3

So far, however, none of the above schools has yet won unanimous support. For
example, in the United Nations, where the second school has inspired some of its
resolutions, the Security Council resolution setting up the International Criminal
Tribunal for Rwanda (ICTR) stressed that ‘the prosecution of persons responsible
for serious violation of international humanitarian law would . . . contribute to the
process of national reconciliation and to the restoration andmaintenance of peace’.4

Other Security Council members, however, took the view that ‘the Tribunal might
become a vehicle of justice, but it is hardly designed as a vehicle of reconciliation’.5

In their view justice is one thing, reconciliation another.
Whatever support each of the above schools enjoys, however, they all suffer

the same important handicap – that their arguments are based on theories rather
than practical experience – and their influence increased only in the early 1990s,
following thegenocideandother crimesagainsthumanitywitnessed inRwanda, the
former Yugoslavia, and South Africa. Some of the theories underlying these schools
were not, therefore, verified in the field until recently, with the establishment of
the Truth and Reconciliation Commission in South Africa (TRC), the International
Criminal Tribunal for the former Yugoslavia (ICTY), based in The Hague, and the
International Criminal Tribunal for Rwanda (ICTR), based in Arusha, Tanzania.

In the specificcaseof the ICTR, the subjectofour study, it is surprising tonotehow
the Security Council was strongly convinced of the linkage between the concept of
justice and that ofnational reconciliation. In settingup the ICTR, theUnitedNations
made Rwandan peace conditional on the national reconciliation of its people, and
the latter on the justice of the ICTR. ‘The political and social stability of Rwanda
dependsonthereconciliationof itscitizenswhatevertheirethnicortribalbelonging.
Yet, this reconciliation will have to be achieved through a good administration of
justice . . .’6

The problem that needs to be addressed here is whether the Security Council was
justified inputting somuch trust in international justice, such as that of the ICTR, to
the extent of making it a determinant of national reconciliation. More particularly,
this article intends to examine how close the ICTR, eight years after its setting up
in November 1994, has come to fulfilling this specific mission of using justice to
achieve national reconciliation in Rwanda.7

3. Rigby, supra note 1.
4. Preamble of UN Security Council Resolution 995(1994).
5. See Security Council, The Establishment of an International Tribunal for the Prosecution of Persons Re-

sponsible for Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda
and Rwandan Citizens Responsible for Such Violations Committed in the Territory of Neighboring States,
Provisional Verbatim Record, 3453rd meeting, 8 Nov. 1994, S/PV.3453 (hereafter verbatim report 3453), 7.

6. See Statement by President Kama before the UNGeneral Assembly on 10/12/1996 (UN-ICTR-CD).
7. As, however, eight years may not be enough for a complete evaluation on this issue to be made, this paper

shouldbeunderstood in the limited context ofwhathasbeenachieved so far andwhat lessons canbe learned.
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2. EARLY DOUBTS

It may seem ironic to note that Rwanda, the country that had itself asked for the
setting up of an international tribunal to prosecute the genocide committed on
its territory in 1994, was the only country that in the end cast its vote against the
Security Council Resolution setting up the ICTR.8 As the permanent representative
of Rwanda explained during the voting on the Security Council resolution, the
reasons forhis country to ask for the establishmentof sucha tribunalwere fourfold:9

first, the government of Rwanda wanted to involve the international community,
which was also harmed by the genocide and by the grave and massive violations of
international humanitarian law, and itwanted to enhance the exemplarynature of a
justice thatwould be seen to be completely neutral and fair; second, the government
appealed for an international presence in order to avoid any suspicion of itswanting
to organize speedy, vengeful justice; third, it wanted to make it easier to obtain
custody of criminals who had found refuge in foreign countries; and finally, as it
saw the genocide thatwas committed in Rwanda as a crime against humankind, the
government of Rwanda believed that it should be condemned by the international
community as whole.

In spite ofmanymeetingswith the sponsors of the draft resolution on the statute
of the ICTR, and some amendments to its initial text, the Rwandan government
was still not satisfied with the resolution or with the Statute of the ICTR as it was
adopted, which was why it decided to vote against it. Seven reasons were provided
by the Rwandan representative in the Security Council as justifying its action,10 and
most of them result from the fact that the Tribunal, as it was designed, was unlikely
to bring about reconciliation in Rwanda. First, the Resolution limited the ratione
temporis competence of the Tribunal to between 1 January 1994 and 31 December
1994. For the Rwandan delegation, such a limitation ‘refuses to consider the causes
of the genocide inRwanda and its planning, and refuses to consider thepilot projects
that preceded the major genocide of April 1994’ and therefore ‘cannot be of any use
to Rwanda, because it will not contribute to eradicating the culture of impunity
or creating a climate conducive to national reconciliation’. Second, the Rwandan
delegation found ‘the composition and structure of the International Tribunal for
Rwanda inappropriate and ineffective’, especially because of the few trial chambers
and judges, and the lack of its own appeal chamber and of its own prosecutor. The
Rwandan delegation considered that ‘the establishment of so ineffective an inter-
national tribunal would only appease the conscience of the international commu-
nity rather than respond to the expectations of the Rwandan people and the victims
of genocide in particular’. Third, the Rwandan delegation found that the fact that
nothing in theResolution and the Statute indicates the order of priority for crimes to
bepunishedby theTribunal couldbring the latter to relegate to a secondary level the

8. It should be noticed that at the time of adopting this Resolution, Rwanda was a non-permanent member of
the Security Council. Concerning the details of voting of this resolutions see verbatim report 3453, supra
note 5.

9. Ibid., 14.
10. Ibid., 14–16.
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genocide that brought about its establishment. Fourth, Rwanda wanted countries
thatmay have taken part in the civil war in Rwanda to be prevented fromproposing
candidates for the judges of the ICTR and participating in their election. Fifth, the
Rwandan delegation found that in proposing that those condemned by the ICTR be
imprisoned outside Rwanda and that those countries be given the authority to reach
decisions about the detainees, the Statute took away the right of Rwandan people
and that of the Tribunal to decide on this issue. Sixth, in ruling out the application
of capital punishment, the Statute enabled the planners, organizers, and devisers
of genocide to escape capital punishment, whereas those who simply carried out
their plans would still be subjected to this sentence, provided for in the Rwandan
penal code. In the eyes of the Rwandan delegation ‘that situation is not conducive
to national reconciliation in Rwanda’. The last but not the least reason was that the
Statute did not provide that the Tribunal should be based on Rwandan territory. To
the Rwandan delegation a Tribunal without a seat in Rwanda was unlikely to bring
about national reconciliation.

It appears, therefore, that although the Rwandan government guaranteed its full
co-operationwith the ICTR, it remained, from early on, doubtful about the capacity
of the Tribunal to bring about reconciliation amongRwandans. Such early doubts of
those initially responsible for implementing the reconciliation aspect of the ICTR’s
justice should not be underestimated in the evaluation of the ICTR’s performance
in bringing about reconciliation among Rwandans.

3. COMBINING INTERNATIONAL JUSTICE, INDIVIDUAL JUSTICE,
AND COLLECTIVE JUSTICE

It has been argued in the context of the ICTR that the action of justice is funda-
mental, since it allows the replacing of the idea of collective political responsibility
with that of individual criminal responsibility.11 This approach was considered to
be the cornerstone of the activities of the ICTR in bringing about reconciliation in
Rwanda. It was, therefore, assumed that avoiding holding a specific group of indi-
viduals on ethnic, regional, political, or other grounds responsible for the atrocities
committed in Rwanda was the most crucial step in bringing about reconciliation
among Rwandans. The experience of the ICTR has shown, however, that in the con-
text of international justice, on the one hand it is not easy to distinguish between
individual and collective responsibility, while on the other hand, even where this
undertakingmaybepossible, such an approachmaynot necessarily lead tonational
reconciliation.

3.1. Reconciling national subjects bymeans of international justice
International justice suffers the same handicap as the law that governs it when
it comes to its implementation in a domestic jurisdiction. The implementation of
international law and international justice still depends on the goodwill of the

11. Laity Kama, supra note 6.
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domestic jurisdictions. While international justice is a product, and remains under
thecontrol, of international lawand international actors, reconciliation is conceived
as adomestic activityunder the control of domestic rules, practices andconceptions.
Although the ICTR was created pursuant to the Rwandan request,12 it remains
completely an instrument of theUN and other powerful actors of international law.
The traditional position of Rwanda in international relations as one of the countries
at the bottom of the hierarchy of powerless, poor, and strategically insignificant
subjects of international law is reflected in the activities of the ICTR and in the
relations between the latter as an international organ and Rwanda. On the other
hand, however, Rwanda, as not only a sovereign subject of international law but
also the victim of the international atrocities that the ICTR is called to prosecute,
keeps its determinant position as the first concerned in putting into execution the
intended reconciliation.

As an international instrument, the ICTR finds itself more accountable to the
UN than to Rwanda. It is from this perspective that some have even seen it as
an international instrument of relief for the benefit of the spectators of the 1994
genocide whose conscience needed to be eased and whose credentials as ‘civilized
nations’ needed to be reaffirmed by the creation of such a tribunal.13 This attitude
contributes also to making co-operation between the ICTR and Rwanda sometimes
difficult. The Tribunal was created by the United Nations, to which it has to report.
Its judges are appointed by the United Nations, which also fixes its budget. It enjoys
themandatory co-operation of Rwanda. It fixes its own rules of procedure and so on.
As such the ICTR becomes not only independent but also a far superior subject of
international law as comparedwithRwanda. The latter has to co-operatewhether or
not it is happywith the ICTR activities andwhether or not itwants to. This situation
contributes to making the ICTR–Rwanda co-operation a top-down relationship,
empty of any free and consensual element and therefore frustrating to Rwanda and
pushing it, sometimes, to resist orders that come from an institution that exists
because of the suffering of its people and that pretends to care more about justice
for Rwandans than does its own government.

It should, however, be stressed that state co-operation is first and foremost gener-
atedbytheorganthatrepresents it in internationalrelations,namelyitsgovernment.
It is, therefore, obvious that the way in which a government is perceived internally
and externally is likely to have an impact on the nature and the outcome of its
co-operation with other subjects of international law. In the specific case of the
current Rwandan government, the way it perceives itself and is characterized in
international relations may help to explain some of the problems experienced in
its co-operationwith the ICTR. First, this government, sometimes characterized as a
‘Tutsi-dominated government’, was installed following the victory of an army that
defeated the government in power during the 1994 genocide and whose members
are now being tried by the ICTR. As a consequence the ICTR is likely to see this

12. See the Security Council Resolution that established the ICTR, S/Res/955 (1994) of 8 Nov. 1994.
13. See P.Akhavan, ‘Justice andReconciliation in theGreat LakesRegionofAfrica: TheContributionof the ICTR’,

(1997) 7Duke Journal of Comparative and International Law 325, at 327.
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government as representing the victims,14 who, according to the concept of justice
as fairness, should be put on one side of the scaleswith the suspected perpetrator on
the other. As such, the Tribunal needs to convince the suspects that it is not part of
‘victors’ justice.’ Second, somemembers of this government ormembers of its army
are today subject to the ICTR investigation for crimes that theymayhave committed
during the 1994 war and that are punishable by the ICTR.15 As such, the ICTR may
be very hesitant to get close to a government composed of individuals who may
be subjected to prosecution, thereby potentially undermining the credibility of the
ICTR.Third, as thisgovernment isnot theproducerofdemocratic elections, the ICTR
may prefer to deal with it cautiously, since it may prove to be only a transitional
government.

Despite theseproblems, however, the success of the ICTRdependson thepossibil-
ity of its fulfilling its responsibility of delivering national reconciliation in Rwanda.
However, if international justice is to contribute to national reconciliation it has to
be able to infiltrate through national borders; spread within communities, groups,
and individuals; and be felt as a necessary ingredient for them to be reconciled – on
this point the ICTR has failed.

It is surprising how little the ICTR is known in Rwanda. Rare are Rwandans who
know who has been arrested, who has been found guilty of what, who has been
sentenced, what the specific sentences are, who pleaded guilty, and what was said
during the course of the guilty plea. This reality can even be found among judges,
lawyers, and intellectuals in general in Rwanda. National media such as radio, tele-
vision, and newspapers pay little attention towhat has been taking place in Arusha.
As long as there is an obligation on the part of the ICTR to inform Rwandans of
its cases with no corresponding obligation on the part of Rwanda to co-operate, it
remains the full responsibility of the ICTR to penetrate the Rwandan borders and
reach each community, group, and individual, and inform them about the nature
of its justice and its input on national reconciliation. Many promises have been
made in this respect but very little has been achieved. Promises such as those to
organize hearings in Rwanda and regular visits of ICTR judges to Rwanda in order
to understand Rwandan realities, to broadcast regularly ICTR hearings on national
radio (inKinyarwanda), and to distribute copies of ICTR judgements, translated into
Kinyarwanda, throughout Rwanda, have remained unfulfilled. Unfortunately, this
has resulted in some of the positive messages reflected in ICTR judgments and con-
tributing to Rwandan reconciliation being very slow to reach ordinary Rwandans,
thebeneficiariesof this international effort.However, suchahandicaphas somehow
also had a positive impact, since some of themessages from ICTR cases likely to dis-
ruptnational reconciliation, asweshall see, alsodidnot reachordinarypeople inside
Rwanda.

14. P. Akhavan, ‘Beyond Impunity: Can International Criminal Justice Prevent Future Atrocities?’ (2001) 95, 7,
AJIL 24.

15. See the letter sent to the President of the UN Security Council by the Executive Director of Human Rights
Watch on 9 Aug. 2002 (http://hrw.org/press/2002/08/rwanda-ltr0809.htm).
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3.2. Legalizing the Tutsi group as an ethnic group
The Statute of the ICTR defines genocide as any of the acts described in its Article 2,
‘committed with the intent to destroy, in whole or in part, a national, ethnic, racial,
or religious group’. Furthermore, Article 3 of the same Statute defines crimes against
humanity as inhuman acts committed as part of a widespread or systematic attack
against any civilian population on national, political, ethnic, racial, or religious
grounds.

In order for the ICTR to conform with the sacred ‘principle of legality’ it had,
therefore, as a first step of its mission to verify whether the acts committed in
Rwanda correspond to the definition provided byArticles 2 and 3 of its Statute.Most
significantly ithad todeterminewhether theTutsi group is a ‘national, ethnic, racial,
or religious group’. This exercise was the most difficult part of the ICTR’s work and
surely the most hazardous for Rwandan reconciliation. On the question of whether
Tutsis are an ethnic group, the Chamber provided that:

In the light of the facts brought to its attention during the trial, the Chamber is of the
opinion that, in Rwanda in 1994, the Tutsi constituted a group referred to as ‘ethnic’
in official classifications. Thus, the identity cards at the time included a reference to
‘ubwoko’ in Kinyarwanda or ‘ethnie’ (ethnic group) in French, which could refer to
the designation Hutu or Tutsi, for example. The Chamber further noted that all the
Rwandan witnesses who appeared before it invariably answered spontaneously and
without hesitation the questions of the Prosecutor regarding their ethnic identity.
Accordingly, the Chamber finds that, in any case, at the time of the alleged events, the
Tutsi did indeed constitute a stable and permanent group and were identified as such
by all.16

Furthermore, in the Akayesu case, it was stated that ‘the Tribunal has established
that a widespread and systematic attack against the civilian ethnic population of
Tutsis took place in Taba, and more generally in Rwanda, between April 7 and the
end of June, 1994’.17

The question here is not, however, whether genocide was committed against
Tutsis, as this is now established beyond reasonable doubt, but rather the im-
pact on Rwandan reconciliation of a legal definition of ‘Tutsi’ as an ethnic group.
More significantly, one may wonder whether such a decision by an international
court with ‘primacy over national courts of all states’18 is constitutive or declara-
tory of Tutsi as an ethnic group, especially as it implies also that Hutu and Twa,
the two other main groups that inhabit Rwanda, are separate ethnic groups. This
point has such significance because no definitive answer has yet been given re-
garding the long debate as to whether or not these three groups constitute eth-
nic groups. A positive answer to this may, therefore, mean that the ICTR and the
Rwandan government have different approaches to national reconciliation, the for-
mer having the starting point of seeing Tutsi, Hutu, and Twa as ethnic groups
and the latter basing its national reconciliation policy on deconstructing any such

16. See Prosecutor v. Akayesu, Judgment, ICTR-96-4-T, paras. 702–703.
17. Ibid., para. 695.
18. See Art. 8(2) of the Statute of the ICTR.
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approach.19 Such opposing viewpoints are not without significant consequences
for understanding the history of Rwanda, replete as it is with Hutu–Tutsi conflict.
Moreover, accepting that Hutu, Tutsi, and Twa are ethnic groups brings the element
of ethnicity back into any consideration of Rwanda’s political future.

3.3. The identification of ‘Hutu’, ‘Interahamwe’, and other groups as authors
of genocide and other crimes against humanity in Rwanda

Themain objective of the ICTRhas been to replace collective political responsibility
by individual criminal responsibility. In the philosophy of the founders of the ICTR
as reflected in the Preamble to andArticle 6 of its Statute, and in the speechof its first
president,20 the identificationof individual responsibility couldhelp in stopping the
cycle of impunity and vengeance and thus bring reconciliation between Rwandan
groups.

Yet this task given to the ICTR as an input to Rwandan reconciliation was not
easy, and the process used to accomplish it did not pass without sowing some seeds
that may yet undermine Rwandan reconciliation – at least as this was perceived
by the founders of the Tribunal. In the specific case of the widespread killings that
took place in Rwanda, and particularly given the wide participation of ordinary
people in committing genocide, it did not appear easy for the Tribunal to arrive at
the determination of individual responsibility without identifying specific groups
that carried out the genocide in which the relevant individual participated. In
cases where the person prosecuted by the ICTR was in a position of leadership it
appeared impossible to proceed without identifying and naming the group under
his leadershipand the specific crimecommittedby thatparticular group.Mostof the
time such a group was identified either as ‘Interahamwe’, ‘local population’, ‘Hutu’,
and so on. Such identification is likely to qualify that group not only as politically
but also as legally responsible for the acts of which it is accused.

The approach of the Tribunal most likely to undermine Rwandan reconciliation
was, after defining Tutsi as the group against which genocide was committed, to go
on to qualify Hutu as the group that committed genocide.

The following are some of the groups the Tribunal has, in its decisions, qualified
as having committed acts constitutive of genocide or crimes against humanity:

Hutu in general
According to the Prosecution, following the crash of the presidential plane on 6 April
1994, theAccused instructed conseillers inMabanza commune to organize night patrols
in their spheres of operation. Between 7 and 11 April 1994, Tutsi and Hutu patrolled
together. Thereafter,Hutu started attackingTutsi in the commune, forcing them toflee
to the communal office for safety.21

19. See particularly the Report of the National Summit of Unity and Reconciliation held in Kigali on 18–20 Oct.
2000. (http: //www.nurc.org.rw/archives.htm).Theveryfirstpolicyadoptedbythepost-genocidegovernment
in Rwanda as tool of national reconciliation was to erase the mentions ‘ethnic group: Hutu, Tutsi or Twa’
from identity cards and to start teaching Rwandans that these are not ethnic groups.

20. See Laity Kama, supra note 6.
21. Prosecution v. Ignace Bagirishema, ICTR-95-1A-T, para. 341.
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Thus on an analysis of the above evidence it is clear that the Accused performed the
functions of his office prior to 1994, without any ethnic discrimination, to prevent the
attacks on the Tutsi population by the Hutus.22

That massive attacks by Hutus began in Mabanza from about mid-April 1994 is not in
dispute.’23

Thus, fromananalysis of the evidence, it appears thatMabanza communewasoverrun,
on 13April 1994 and on subsequent dates, bymurderous hordes of Hutumen from the
north, known as the Abakiga, and their collaborators.24

In summary, the Trial Chamber finds that themassacres of theTutsi population indeed
were ‘meticulouslyplannedandsystematically co-ordinated’by top-levelHutuextrem-
ists in the former Rwandan government at the time in question.[35] The widespread
nature of the attacks and the sheer number of those who perished within just three
months is compelling evidence of this fact. This plan could not have been imple-
mented without the participation of the militias and the Hutu population who had
been convinced by these extremists that the Tutsi population, in fact, was the enemy
and responsible for the downing of President Habyarimana’s aircraft.25

TheTrialChamberfinds thatbothKayishemaandRuzindanabrought theGendarmerie
Nationale, communal police, members of the Interahamwe and armed civilians to the
area of Bisesero and directed them to attack the Tutsis . . . Hutu assailants during these
attacks killed and injured thousands of Tutsis.26

Hutu from the north, known as Abakiga
The evidence indicates that the Abakiga invadedMabanza commune on 13 April 1994
andthereafter.ProsecutionandDefensewitnessesdescribedhowhordesofHutuattack-
ers from the northern region, identified as Abakiga, beset the commune. The attackers
were distinctively dressed in banana leaves, and carried traditional weapons. Prosecu-
tionWitness I described theAbakiga as ‘peoplewhocome fromthehighlands . . . . These
are the people who came to our commune, who . . . launched an attack. They looted
and killed.’27

The evidence shows that, following the invasion of the Abakiga, they proceeded to kill
Tutsis and loot properties in Mabanza and neighboring Gitesi commune. Prosecution
and Defense witnesses testified to the Abakiga attacking the refugees at the bureau
communal on 13 and 14April 1994. They killed PastorMuganga and attackedKarungu’s
house on 13 and 14 April 1994. They laid siege on the religious community of nuns on
14 and 16 April. In Gitesi commune, the Abakiga participated in attacks at the Home
St Jean Complex on 17 April 1994, and the attack on the Stadium on 18 April. In all
events, witnesses identified the Abakiga by their distinctive dress and testified that
they attacked in large numbers, often in the hundreds.28

Interahamwe
The Chamber finds beyond a reasonable doubt that the Interahamwe, acting on the
orders from the Accused, killed these eight refugees at the bureau communal in the
presence of the Accused.29

22. Ibid., Separate Opinion of Judge Asoka de Z. Gunawardana, para. 31.
23. Ibid., para. 56.
24. Ibid., para. 64.
25. Prosecution v. Clement Kayishema and Obed Ruzindana, Case, ICTR-95-1-T, para. 289.
26. Ibid., para. 564.
27. Prosecution v. Ignace Bagirishema, supra note 21, para. 59.
28. Ibid., para. 62.
29. Akayesu case, supra note 16, para. 657.
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Local population of Taba
The Chamber finds beyond a reasonable doubt that the Interahamwe and the local
population, acting on the orders of theAccused, killedfive teachers, namely a professor
known as Samuel, Tharcisse whowas killed in the presence of the Accused, Theogene,
Phoebe Uwineze and her fiancé.30

3.4. Can individual responsibility be reached through collective
responsibility?

Modern criminal justice with its Kantian individualist approach has dominated
almost all criminal justice systems. These systems have been dominated by the con-
ception that individuals have free will and are able to make rational self-interested
choices and therefore as autonomous moral agents they can fairly be held account-
able and punishable for the rational choices they make.31 This approach, which
has become the core of the criminal legal thinking, and which has even crossed its
traditional national application to enter the international criminal system, is not
easily going to disappear soon. This is because, as A. C. Ewing has put it, it is ‘too
deeply rooted in our ethical thought to be dismissed lightly, however hard [it] may
be to rationalize’.32

It is under the influence of this approach that the ICTR has been trying to in-
dividualize responsibility and punishment for genocide and other crimes against
humanity committed in Rwanda. This approach was not, however, uncritical, as
in most cases, after deciding on the basis of collective responsibility, it limited the
punishment to certain individuals. For example, in trying to individualize the re-
sponsibility of Akayesu, the Tribunal, after finding ‘beyond a reasonable doubt that
the Interahamwe and the local population, acting on the orders of theAccused, killed
five teachers . . .’, and after finding ‘beyond a reasonable doubt that the killing of the
eight refugees . . . constitute extermination committed, as part of awidespreador sys-
tematic attack on the civilian population on ethnic grounds and as such constitutes
a crime against humanity’, concluded that it ‘finds beyond a reasonable doubt that
in ordering the killing of the eight refugees . . . the Accused [Akayesu] is individually
criminally responsible for the death of these victims’.33 The question here is not,
therefore, whether or not Akayesu had to be punished for his part in the death of
the eight refugees but rather whether or not he alone was to be held responsible
for the death of the eight refugees. Furthermore, one may wonder what happened
to the ‘Interehamwe’ and ‘local population’ who killed the eight refugees. Did they
get justice? Did the Tribunal try to determine their responsibility and even try to
punish them, or tohave thempunished through theRwandan justice system? If not,
who will hold them responsible and even punish them? Is it not oversimplifying
things to assume that it is enough just to hold Akayesu individually responsible for
themassacres committed by the ‘Interahamwe’ and ‘local population’ in order for the
victims to be reconciled with their killers?

30. Ibid., para. 664.
31. I. Dennis, ‘The Critical Condition of Criminal Law’, (1997) 50 Current Legal Problems 237.
32. A. C. Ewing, The Morality of Punishment, with some suggestions for a general theory of ethics (1970), 45.
33. SeeAkayesu case, supra note 16, paras. 738, 742, 744, 717.
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All the above questions show how questionable the concept of individual re-
sponsibility is, especially in the case of mass atrocities such as those carried out
in Rwanda, where the participation of a great number of people made it possible
to murder a million people within a record time of one hundred days. In trying
to emphasize the ambivalence that surrounds retributive justice associated with
punishing an individual for mass atrocities, Ewing’s argument goes like this:

What about the fairness of singling out some men for punishment by the state when
everybody has sinned in a greater or lesser degree? Is that retributive justice? Even
if everybody outside prison were better than everybody within, which can hardly be
maintained, it would still be on retributive principles very unjust to punish somemen
severely, while others who, even if they are not as bad as the ‘criminals’, have very
considerablemoral defects, are not punished at all. It is obviously impracticable for the
State to inflict pain (or bestow pleasure) on everybody in accordance with their faults
(or virtuous actions); but, if the State cannot do that,whenever it punishes a criminal it
is surely committing what must be regarded as an injustice from the retributive point
of view.34

If retributive justice has to be considered as a tool for reconciliation should it not
reach the big and the small criminal?

Many authors have criticized the ultimate goal of searching in criminal law
for sole individual responsibility. The philosopher Alasdair MacIntyre argues, for
example, that ‘there is an essential emptiness in modern moral life which stems
from the separation of the individual from her moral community’.35 Alan Norrie
pushes this point further, arguing that ‘the idealization of the individual leads to a
failure of modern morality, for viewing the individual in isolation from her com-
munity allows us tomake nomoral sense of the good and the bad, the right and the
wrong’.36

Some authors have not only criticized the whole concept of individual respon-
sibility but have even advocated collective responsibility, especially in cases of
collective action such as genocide and other widespread killings. Those who argue
for the existence of collective responsibility start from the fact that if we do ascribe
responsibility to nations, towns, clubs, groups, teams, and married couples, then
why deny the existence of collective responsibility? Feinberg finds it reasonable to
impose amandatory collective responsibility on groups as a self-policing device, es-
pecially when there is a very high degree of antecedent group solidarity and where
efficient professional policing is unfeasible.37 Cooper, in defending this concept,
goes even further to argue that ‘those who have denied the legitimacy of collective
responsibility need to rethink their understanding of responsibility in general’.38

The search for collective rather than individual responsibility has even been
identified, in somecases, as likely to lead tomorenational reconciliation.Retributive
justice that emphasizes individualizationof thecrimeandpunishment isopposed to

34. Ewing, supra note 32, 43.
35. A. MacIntyre,After Virtue (1985), 61.
36. A. Norrie, Punishment, Responsibility and Justice: A Relational Critique (2000), 4.
37. L. May and S. Hoffmann (eds.), Collective Responsibility: Five Decades of Debate in Theoretical and Applied Ethics

(1991), 67.
38. Ibid., 5.
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restorative justice that looks for a collective responsibility by focusing ‘on restoring
victims, restoring offenders, and restoring the communities’. In the specific case of
African societies it was even argued that in order to reach reconciliation the ‘whole
community must take responsibility for the traumas’.39

The question here becomes, therefore, whether individual responsibility and
collective responsibility aremutually incompatible in the search for national recon-
ciliation.Why, as far as using justice as a tool of national reconciliation is concerned,
should we limit ourselves to choosing individual responsibility to the exclusion of
collective responsibility? Why should the ICTR set as itsmain goal the replacement
of political collective responsibility by individual responsibilitywhile, asNorrie has
put it, ‘blameworthiness and responsibility are issues that must integrate falsely
dichotomizing tendencies such as seeing either the individual or society as being to
blame. Shouldn’t we replace ‘either/or’ with ‘both/and’ thinking? ’40

The problem of recourse to collective responsibility remains the potential for
abuse. If Germans as a people should not be equated with Nazi, and Hutu as a group
to ‘genocidaire’ ‘Interahamwe’ or ‘Impuzamugambi’,41 nothing should forbid that, for
the sakeof reconciliation, ‘Nazi’, ‘Interahamwe’ or ‘Impuzamugambi’ as agroupshould
be condemned, banned, and declared liable before the courts.

4. SELECTING THE SUSPECTS TO BE PROSECUTED BY THE ICTR
Althoughnoarticle of the ICTRStatute provides for it specifically, the ICTRhas been
selective about whom to indict. As on 21 August 2002, its 59 detainees were divided
into six groups.42

The first group consisted of fourteen former political leaders: twelve former
ministers, the president of the MRNDD43 and former director in the Ministry of
Foreign Affairs, and the former secretary-general of theMRNDD.

The second group consisted of twelve military leaders comprising one colonel
and director of cabinet in the Ministry of Defence, one lieutenant, one brigadier-
general, one commander of the Ecole des Sous-Officiers (ESO), one chief of staff
of the Gendarmerie Nationale, two lieutenant-colonels, two battalion commanders
(one of the 42nd battalion), one commanding officer of themilitary police, one chief
of staff of the Rwandan army, and the second-in-command of the Reconnaissance
Battalion.

Thethirdgroupconsistedof four leadingmediapersonnel: thedirectorofpolitical
affairs of the Ministry of Foreign Affairs, the director of Radio-Télévision Libre des
Milles Collines (RTLM), the chief editor of the Kangura newspaper, and a journalist
at RTLM.

39. A. Sachs, ‘Truth and Reconciliation’, quoted in L. McGregor, ‘Individual Accountability in South Africa:
Cultural Optimum or Political Façade?’ (2001) 95, 7, AJIL 37.

40. Norrie, supra note 36, 115.
41. Themilitias of the CDR party, also an extremist party preaching the killing of Tutsi.
42. See http//www.ictr.org/.
43. Mouvement révolutionaire national pour la démocratie et le développement, the former ruling party and

party of former President Habyarimana Juvenal.
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The fourth group consisted of five religious leaders: one Anglican bishop, one
rector of a RomanCatholic school, one pastor of the SeventhDayAdventist Church,
onemilitary chaplain, and one Roman Catholic priest.

The fifth group consisted of fifteen senior government administrators: four pre-
fects, nine burgomasters, and two councillors.

The last group consisted of tenpeoplewhodidnotfit into anyparticular category.
It comprised one musician, one deputy prosecutor, one student and leader of the
Interahamwe, one medical doctor and youth organizer, one director of a tea factory,
four businessmen who included the second vice-president of the Interahamwe and
another who was an Interahamwe leader at the prefecture level.

All these detainees have at least three points in common: first, they were all
influential either because of their official position in the government or the ad-
ministration, or because of the social and political position they held in Rwandan
society; second, they all held their posts under the government in power during the
1994 genocide; and third, they were all arrested outside Rwanda. This has of course
some significance on how the ICTR’s formof justice has contributed to national rec-
onciliation. First, by arresting these leading figures, the ICTR removed from public
life politically influential people and publicly stigmatized them. By being arrested,
those leaders had their hands tied and were made unable to continue political and
military destabilization of the peace in Rwanda.44 Second, by arresting these indi-
viduals outside Rwanda, the ICTR stretched the hand of justice far beyond the point
where the Rwandan justice systemwas going to have difficulty reaching on its own.
Without extradition treaties with countries that were providing shelter to those
suspects, andwithout abolishing the death penalty, Rwandan justice had no chance
of putting its hands onmost of those suspects detained by the ICTR. The third aspect
of the ICTR’s selectionwhich could affect national reconciliation is its limiting itself
to arresting only suspects who served the regime in power until July 1994. So far, no
individual from the Rwandan Patriotic Front (RPF) or its Rwandan Patriotic Army
(RPA) has been indicted. This has caused some human rights organizations to call
upon the ICTR tomete out justice evenhandedly.45

5. PUNISHMENT, PARDON, AND RECONCILIATION

5.1. Punishment
Resolution 955 of 8 November 1994 establishing the ICTR indicated that the aim
of the Tribunal was to prosecute and punish the perpetrators of the atrocities in
Rwanda in such a way as to put an end to impunity and thereby to promote na-
tional reconciliation and the restoration of peace. With reference to this aim, the
Tribunal has held that it ‘is, therefore, clear that the penalties imposed on accused
persons found guilty by the Tribunal must be directed on the one hand to the retri-
bution of said accused, who must see their crime punished, and on the other hand

44. See Akhavan, supra note 14, 23.
45. The letter sent to the President of UN Security Council by the Executive Director of Human Rights Watch,

supra note 15.
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as deterrence, namely dissuading for good those who will be tempted in future to
perpetrate such atrocities, by showing them that the international community was
no longer ready to tolerate serious violations of international humanitarian law and
human rights’.46 In order to individualize the sentence, the Tribunal had also to take
into consideration such factors as the gravity of the offence, the individual circum-
stances of the accused, the existence of any aggravating ormitigating circumstances
including the substantial co-operation by the accusedwith the Prosecutor before, or
submitting guilty plea.

In the sentencing, the Tribunal has ranked genocide on the top of all crimes:
genocide ‘constitutes the crimeof crimes and is therefore crucial indeterminationof
a sentence’. As a consequence, inmost cases, for eachaccount theTribunalhas found
a suspect guilty of genocide, it condemned him to the most serious punishment
recognized by the Tribunal: life imprisonment.47 As a result, therefore, Akayesu,
after being found guilty of genocide on one count, of direct and public incitement
to commit genocide on one count, and of crimes against humanity on seven counts,
was condemned to life imprisonment. In the case of Kambanda the Chamber, after
taking note of his plea of guilty on six counts that included genocide, crimes against
humanity, conspiracy to commit genocide, direct and public incitement to commit
genocide, and complicity in genocide, condemned him to life imprisonment. In the
caseofMusematheTribunal, afterfindinghimguiltyofgenocideononecountandof
crimes against humanity on two counts, sentenced him to life imprisonment. In the
case of Ruggiu, the Tribunal, after finding himguilty of direct and public incitement
to commit genocide on one count and guilty of crimes against humanity on one
count, condemnedhimto twelveyears’ imprisonment. Rutaganda, after being found
guilty of genocide on one count and of crimes against humanity on two counts, was
condemned to life imprisonment. In the case of Kayishema and Ruzindana, the
Tribunal after unanimously48 finding Kayishema guilty of genocide on four counts,
condemned him to life imprisonment, while Ruzindana, after being found guilty of
genocide on one count, was condemned to twenty-five years’ imprisonment. In the
case of Serushago the Tribunal, after having found him guilty of genocide on one
count and guilty of crimes against humanity on four counts, and this after his guilty
plea, condemned him to fifteen years’ imprisonment.

A few comments should, however, be made on the sentencing of the above
individuals. The first concerns the character of the Tribunal itself as a source of
international justice and the second concerns the way in which crimes against
humanity seem almost to have been underestimated by the Tribunal. On the first
point, it should be stressed that the justice of the ICTR is supposed to be first
and foremost justice for Rwandans. Therefore if ‘justice is the cultivation of the
society that demands it’,49 does it not seem unjust that Rwandans are refused such
a punishment as the death penalty for crimes such as genocide while this same

46. SeeAkayesu case, supra note 16, Sentence.
47. It should be recalled that that the Statute of the ICTR forbids it to impose the death penalty.
48. On eight counts the decision of the Tribunal was taken on amajority, Judge Khan dissenting.
49. McGregor, supra note 1, 37.
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punishment is still applied in their country even for crimes lesser than genocide?
Furthermore, is it not an injustice that those who planned and brought others to
execute genocide face a maximum of life imprisonment because they are tried by
an international court while those who acted as perpetrators have to face the death
penalty in Rwanda? It appears, therefore, that in sentencing the Tribunal is more
influenced by international values than those of the people for whom its justice is
intended.

The secondpoint concerns theway crimes against humanity have beenpunished
by the ICTR. One example that can be used here is that of the Akayesu case.50 In
its sentencing, the Tribunal punished extermination as a crime against humanity
with life imprisonment; murder as a crime against humanity was punished by
fifteen years’ imprisonment, torture as a crime against humanity was punished by
ten years, rape as a crime against humanity punished by fifteen years, and other
inhuman acts were punished by ten years.51 From the above punishments, onemay
wonder if they are really enough to serve as retribution or deterrence of a ‘state-
sponsored mass murder, motivated by racial ideology’, and for which ‘because we
possess nopunishmentmore severe than execution,wehavenone that captures and
corresponds to the full severity of the wrongdoer’s acts in such cases’.52 Is it really
ten years’ imprisonment that a criminal deserves53 in terms of his retribution for a
crime thatwascharacterizedasbeingbeyondpunishment? Can tenyears for a crime
against humanity be sufficient to serve for deterrence, ‘namely dissuading for good
those who will be tempted in future to perpetrate such atrocities by showing them
that the international community is no longer ready to tolerate serious violations
of international humanitarian law and human rights’?

5.2. Clemency
Pardon and forgiveness, or clemency, have been identified as important ingredients
of reconciliation. In South Africa with the Truth and Reconciliation Commission
and in Rwanda with the system of Gacaca, pardon and forgiveness have played
and are playing a significant role in national reconciliation. The question remains,
however, of who is entitled to pardon or forgive. More significantly, in order to
achieve national reconciliation, should it be for the court to decide on pardon and
clemency for the guilty person without any participation by the victim?54

Article 27 of the Statute of the ICTR provides that ‘if, pursuant to the applicable
law of the State inwhich the convicted person is imprisoned, he or she is eligible for
pardon or commutation of sentence, the State concerned shall notify the Interna-
tional Tribunal for Rwanda accordingly. There shall only be pardonor commutation
of sentence if thePresidentof the InternationalTribunal forRwanda, in consultation

50. The method of awarding a specific punishment for each count used in the case of Akayesu was later
abandoned, and the Tribunal started handing down a single punishment without a detailed itemization.

51. Prosecutor v. Akayesu, supra note 16.
52. Osiel, supra note 1, 129.
53. On the concept of ‘just desert’ see, for example, M. W. Jackson,Matters of Justice (1986), 62–76; see also K. D.

Moore, Pardons: Justice, Mercy, and the Public Interest (1989), 122–30.
54. For discussiononwho should award clemency see for example thepositionofKantonpunishment inMoore,

supra note 53, 28–9.
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with the judges, so decides on the basis of the interests of justice and the general
principles of law.’ Another means of clemency used by the ICTR is mitigating cir-
cumstances and particularly the guilty plea as provided by Article 23(2) of the ICTR
Statute.

Although so far there has been no application of pardon in the context of Article
27 of the ICTR Statute, one should not exclude the possibility of its application in
the future. What worries, in this case, is, therefore, the ground on which a country
such as Mali, to take as an example the only country so far where those sentenced
by the ICTR are serving their punishment, could decide on a pardon.WouldMali be
justifiedmakingadecisionaccording to itsownnational law, andmakingeligible for
pardon or even commutation of sentence a person who committed crimes against
the whole of humanity and particularly against Rwandans, without consulting the
latter?55 Furthermore, one may even question the relevance of making this pardon
or commutation conditional on the decision of the judges of the ICTR, when we
know that this is an ad hoc Tribunal which in eight years’ timemay no longer be in
existence.56

The guilty plea procedure has been used by the Tribunal as an important tool
of clemency in favour of those who so plead. The guilty plea was not, however,
considered in isolation, since besides pleading guilty the suspect had among other
things to explain the reasons for his voluntary participation in genocide and express
contrition, regret, or sympathy for the victims in Rwanda. Kambanda did not bene-
fit from mitigating circumstances because he did not express contrition, regret, or
sympathy to the victims of the Rwandan genocide ‘even when given the opportu-
nity to do so by the Chamber, during the hearing of 3 September 1998’.57 Despite
his guilty plea Kambanda remained subjected to the highest sentence allowed by
the Tribunal. In the case of Serushago, the Tribunal held that ‘having reviewed all
the circumstances of the case, the Trial Chamber is of the opinion that exceptional
circumstances inmitigation surrounding the crimes committedbyOmarSerushago
may afford him some clemency’.58 Among those circumstances, the most determi-
nant were that ‘during the pre-sentencing hearing, Omar Serushago expressed his
remorse at lengthandopenly.Heasked for forgiveness fromthevictimsofhis crimes
and the entire people of Rwanda. In addition to this act of contrition, he appealed
for national reconciliation in Rwanda’.59

It is worth recognizing the value of the declaration of Serushago in building
reconciliation in Rwanda. As the representative of the Czech Republic put it during
thevoteon the resolution settingup the ICTR, reconciliation ‘is certainly impossible
until andunless thecriminals repentandshowremorse.Only thencantheyevenbeg
theirvictims for forgiveness, andonly thencanreconciliationpossiblybeattained’.60

55. Although para. 3 of Security Council Resolution 955(1994) provides that prior notification to the Rwandan
Government is required for the application of Art. 27 on pardon or commutation of sentences, I think that
notification is not enough if it does not offer the possibility of Rwanda’s opposing such a decision.

56. See (2002) 6 (Aug.) ICTR Bulletin, 2.
57. See Prosecutor v. Jean Kambanda, ICTR-97-23 S11, para. 51.
58. Prosecutor v. Omar Serushago, ICTR-98-39 S, para. 42.
59. Ibid., para. 40.
60. See verbatim report 3453, supra note 5, 7.
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In the specific case of Serushago, it is to be regretted that his declarationwasmade in
the ICTR courtroom in Arusha and not in Gisenyi where he committed the crimes
for which he was given clemency and where most of survivors of his crimes live.
What is the significance of expressing remorse and sympathywith the victims if the
latter cannot know that the criminal ever expressed them? What about the right of
thevictimto lookdirectly into theeyesof the criminal andhim-orherself appreciate
this expression of remorse and sympathy? It appears that while the whole concept
of allowing the Tribunal to decide on clemency for crimes against humanity may
be questionable, it is also unfortunate that even in its exercise the victim, who is
later called on to be reconciled with the criminal, is not given an opportunity to
appreciate the remorse and sympathy of the person he is called on to be reconciled
with. This means by which the ICTR may apply clemency under the procedure of
retributive justice risks having little effect on national reconciliation, since it does
not create the sameeffect as if itweremadeunder theprocedureof restorative justice
in which the criminal and the victim have direct contact.

6. THE VICTIM AS THE MISSING PARTY BEFORE
INTERNATIONAL JUSTICE

For a long time the attention of criminal justice has centred more on the rights of
the criminal than on the victim of the crime.61 This unfortunate situation of the
victim, observed in the practice of national criminal justice systems, wasmade even
worse in international criminal justice.62 More significantly, victims are themissing
party in the proceedings before the ad hoc International Criminal Tribunals. In the
specific case of the ICTR, in its Statute only two articles contain material relating
to victims. Article 21 provides that the ICTR ‘shall provide in its rules of procedure
and evidence for the protection of victims andwitnesses. Such protectionmeasures
shall include, but shall not be limited to, the conduct of in camera proceedings
and protection of the victim’s identity’. Article 22(3) provides that ‘in addition to
imprisonment, the Trial Chamber may order the return of stolen property and
proceeds acquired by criminal conduct, including bymeans of duress, to the rightful
owners’. The ICTR Statute did not, therefore, recognize in the victim a right to claim
before it for any reparationaspartie civile. Furthermore itdidnot recognize thevictim
as a party or participant in the proceedings and did not recognize his or her right to
legal representation.63

That it is not possible for the victim to appear before the ICTReither as partie civile
oras justparticipanthasanegative impactonnational reconciliation.First, although
it is possible for the victim to bring a civil case before a domestic jurisdiction for
reparation based on a criminal decision by the ICTR, this procedure puts the victim

61. For more detailed accounts of victims as the forgotten people in criminal justice see W. F. McDonald
(ed.), Criminal Justice and the Victim, Sage Criminal Justice System Annuals 6 (1976).

62. See D. Donnat-Cattin, ‘The Rights of Victims and International Criminal Justice’, in ELSA International
(ed.), International Law as We Enter the 21st Century, International Focus Programme 1997–99 (2001),
181–99.

63. Ibid., 190.
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in a weaker position. On the one hand he or she is asked to wait until the end of a
case, which is likely to take years, before a civil case, that is likely to take almost
the same period, can be started. Furthermore, in a country where poverty pushes
people to be concerned for their survival on a daily basis, it is unlikely that the
victim will sacrifice his or her meagre resources and time to invest in another trial.
In the context of the ICTR, where there is a strong interdependence between justice
and reconciliation, such a deferral of justice for the victim implies also delaying his
required contribution to the process of national reconciliation. On the other hand,
and as explained before, in the absence of a method of identifying and informing
the victims in every specific case rendered by the ICTR, the victims are denied their
right to information. How can the victim take a civil case before his national court
if he or she has no information on the content and the results of the criminal case
which is supposed to be relied on?

Second,bydenying thevictimsparticipation in ICTRproceedingsbeyondthecase
of amicus curiae, the expression of remorse and sympathy onwhich the Tribunal has
been basing itself to grant clemency to its defendants risks having no impact on
national reconciliation as they cannot create the needed link between the criminal
and the victim.

Another significant effect may also result from the fact that the process of crimi-
nal justice is likely, sometimes, to increase the animosity of the victim towards
the perpetrator and therefore reduce the chances of reconciliation. Through its
adversarial process, the victim is most of the time brought to confront aggressive
lawyers asking him to describe and revive in the cold and intimidating atmosphere
of a courtroom the deep, personal, and cruel memories of what the perpetrators
forced him to endure. Several times, women victimswere called to describe in detail
how inhumanely they were raped and their babies smashed against walls, reviving
in them the trauma of deeds they had to endure.

Althoughtheproceduresof internationalcriminalcourt sodescribedareessential
in order for the prosecutor towinhis case, they overlook the basic need of the victim
and therefore, in the context ofmass atrocities, are unlikely to contribute positively
to creating an environment of reconciliation between victims and criminals.

7. CONCLUSION

The linkage between justice and national reconciliation may seem an ideal, but its
implementation in the field still needs tremendous improvement. What should be
the aim of justice, anyway, if it does not serve to create a better society in which
all its members can live in harmony? Although this approach can have positive
results when the society in need of reconciliation is also that which has designed
and applied justice to its own criminals, as is now the case in South Africa with
the Truth and Reconciliation Commission and in Rwanda with the Gacaca courts,
it remains a difficult task in the context of international courts such as the ICTR,
the ICTY and even the International Criminal Court. If those courts can sometimes
contribute indirectly to national reconciliation, strongly linking reconciliation and
justice, particularly international justice, risks frustrating the achievement of the
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principal goal of courts: justice. As long as those courts still need the co-operation
of states in order to reach the subjects of the latter, justice may depend on them,
but not, however, reconciliation. Unlike the justice that invests in the past and
whose outcome depends on how the prosecutor and the defence lawyer perform
their duties before the judge, who is also ‘doing his job’, reconciliation, as Andrew
Rigby has put it, deals with the future and requires the active participation of those
who were divided by enmity.64 It remains difficult to guarantee such participation,
however, at least in the context of the present structure of international courts.

Although it may therefore be unrealistic to expect courts to carry out perfectly
themission of linking justice and reconciliation, especially in the early days of their
activities, and while one may be tempted to allow them to learn from their own
mistakes in order to improve their future performance, it is worth also recognizing
that, in the meantime, those unfortunate enough to serve as pioneer suspects and
victims before those courts will remain, in some cases, victims of experimental
justice. Reconciliation needs not to rely heavily on justice and even less heavily
on international justice but rather more on political actions and other methods of
conflict resolution and conflictmanagement,which in turnhave tobe accompanied
by supported economic development.

64. Rigby, supra note 1, 12.
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