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Normative by nature? The role of
coherence in justifying the EU’s
external human rights policy
Marika Lerch and Guido Schwellnus1

ABSTRACT In order to assess the EU’s ‘normative power’, the article compares
the justification of the EU’s external policy regarding the death penalty and minority
protection, respectively. Starting from the assumption that policies can be justified
by utility- , value- or rights-based arguments, it reasons that in complex argumenta-
tions all types are deployed, so that coherence between different justifications is an
important legitimizing factor. In the death penalty case, EU policy developed in
line with the requirements of argumentative coherence, while in the case of minority
protection, the shift from utility- to value-based arguments exposed incoherence
between the internal and external application of the policy. This incoherence
triggered a discursive ‘realignment strategy’, linking the external policy back to estab-
lished EU norms. However, this does not suspend the tension between the different
internal and external approaches to minority protection, thereby diminishing the
EU’s normative power in this issue area.

KEY WORDS Death penalty; European Union; external relations; human rights;
minority protection; normative power.

INTRODUCTION

The European Union is well placed to promote democracy and human
rights . . . Uniquely amongst international actors, all fifteen member states of
the Union are democracies espousing the same Treaty-based principles in
their internal and external policies. This gives the EU substantial political
and moral weight.

(European Commission 2001a: 3)

The above quotation from a Commission communication regarding the European
Union’s (EU’s) role in promoting human rights and democratization in third
countries strongly invokes the self-image of the EU as a normative force on the inter-
national scene. Since the 1990s, the EU has undergone a dynamic development
both in terms of its internal constitutionalization and in its external promotion of
human rights. This has also led to a renewed academic interest in the idea that
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the EU represents a ‘normative power’ (Manners 2002) on the international arena.
The normative power concept neatly captures a prominent identity discourse
at the EU level, but as an analytic concept it nonetheless suffers from a lack of clarity.

In its boldest formulation normative power refers to the nature of the EU,
which supposedly ‘predisposes it to act in a normative way’ (Manners 2002:
252), and depends not on ‘what it does or it says, but what it is’ (Manners
2002: 252). Yet when looking at the nature of the EU empirically, one may
well question whether the EU is really better equipped to act in a normative
way than other polities. Although the constitutionalization of the EU may be
an unprecedented process lifting its normative basis well beyond that of other
international organizations, the Union’s democratic and human rights creden-
tials are in no way supreme when compared to democratic nation states.
Certain specific characteristics of the EU as a ‘hybrid polity’ (Manners 2002:
240) even undermine its normative power, especially the parallel existence of
supranational external relations, intergovernmental Common Foreign and
Security Policy (CFSP), and independent national foreign policies of member
states. Hence, one of the most important problems the EU’s external policy
faces in normative terms is coherence, a fact that has been recognized both by
academic commentators (Alston and Weiler 1999) and by EU institutions,
calling for a ‘coherent and consistent EU approach’ towards promoting
human rights in non-member states (European Commission 2001a: 5).

While studies in the field of EU external relations have examined consistency
and coherence either conceptually with regard to its basis in the Treaties (e.g.
Duke 1999; Nuttall 2001) or empirically at the level of policy action (e.g.
Szymanski and Smith 2005), we use it as a theoretical concept and focus on
the level of argumentative justification accompanying the EU’s human rights
policy. We analyse the arguments provided by EU actors and documents in
support of externally promoted policies, instead of simply assuming the
Union to be a ‘force for good’ by nature. The argument proceeds in three
steps: in the theoretical framework, we propose combining insights from argu-
mentation theory and the classification of different types of arguments, namely
utility- , value- and rights-based arguments, with the concept of coherence in
order to analyse complex justifications of the EU’s external human rights
policy and to assess the normative power of the EU. The empirical case
studies apply this framework to two fields in which the EU has been particularly
proactive: the abolition of the death penalty and minority protection, respect-
ively. The conclusion assesses the implications of our results for the argument
that the EU is a normative power in the international realm.

THEORETICAL FRAMEWORK: THE STUDY OF
ARGUMENTATION PROCESSES IN INTERNATIONAL
RELATIONS THEORY

Among the International Relations (IR) scholars studying argumentative
processes, three different approaches can be distinguished. As a first strand,

M. Lerch & G. Schwellnus: Normative by nature? 305

D
ow

nl
oa

de
d 

by
 [

U
ni

ve
rs

ity
 o

f 
C

am
br

id
ge

] 
at

 2
3:

57
 3

0 
N

ov
em

be
r 

20
11

 



constructivists have sought to utilize Habermas’s ‘Theory of Communicative
Action’ (Habermas 1984). A major aim for scholars working from this angle
is to identify the role and conditions of sincere arguing processes in IR, and
to trace the consequences for processes of persuasion, socialization and norma-
tive change (Risse 2000). Arguing in this perspective is not only a distinct mode
of interaction (as opposed to bargaining), but is also based on a specific logic of
action, in which actors are oriented towards reaching a reasoned consensus and
prepared to be persuaded by the better argument.

Against this view, rationalists have developed the concept of ‘rhetorical
action’, which can be defined as the ‘instrumental use of arguments to persuade
others of one’s selfish claims’ (Schimmelfennig 2000: 129), as an alternative
theoretical approach to study argumentation processes. While supporting the
constructivist claim that norms and justifications are not merely post-hoc ration-
alizations or epiphenomena to material factors, the rhetorical action approach
retains a consequentialist logic of action, which means that actors engaged in
arguing are not necessarily genuine and also do not internalize norms, even
when they have to admit argumentative defeat.

It follows that both approaches, despite their antagonistic positions, share a
commitment to establish the action-theoretical foundations of argumentative
behaviour. A third perspective concentrates more on the structure, content
and types of arguments at the intersubjective level than on the underlying
motives and action-theoretical foundations at the subjective level (Wæver
2003: 199).

The use of utility- , value- and rights-based arguments in complex
argumentations

Following the third strand of theory outlined above, we take an argumentation-
theoretical (instead of action-theoretical) approach to assessing the EU’s justifi-
cation of its external human rights policies. To do so, we apply the distinction
into three different types of arguments: utility- , value- and rights-based argu-
ments (Habermas 1993; Sjursen 2002). Firstly, arguments can refer to the
expected utility of an action in relation to a given purpose. Within this type
of argument, a policy decision is presented as legitimate on the basis of its effi-
ciency in reaching a given goal, or by referring to interests such as economic
gains or increased security and stability. Secondly, the EU may refer to the par-
ticular values defining the European community, or values shared between the
EU and other international agents. A policy decision is considered legitimate
because it is appropriate in the given cultural context and in relation to the
identity of the members of a community. In this case, external EU policies
would be presented as fundamentally ‘European’ and backed with reference
either to the internal acquis of the Union or other ‘European standards’, e.g.
Council of Europe norms. In some cases other identities – e.g. the ‘Western
community of values’ – can be invoked to support the claim. The precondition
for the success of value-based arguments is that the addressee identifies with the
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proposed values, i.e. either considers herself as belonging or aspires to belong to
the invoked community. Thirdly, a policy can be justified with reference
to universal rights, i.e. overarching principles of justice, which are deemed to
be universally valid and could be accepted by all parties concerned. References
to the universality of human rights and to global UN standards are indicative of
this type of argument (Sjursen 2002: 494–5).

The aim of our analysis is not to establish a dominant type of justification,
which then serves as an indicator for the agents’ reasons or motives for taking
certain decisions. Linking arguments directly to actor motivations is proble-
matic, because the fact that an actor predominantly or even exclusively justifies
her actions with one type of argument does not necessarily indicate that this is
the motive behind her action: a rhetorically rational actor might use value- or
rights-based arguments for purely instrumental reasons. Conversely, an actor
with strong normative reasons for promoting a policy (e.g. an environmentalist)
might resort to utility-based arguments to persuade someone who does not share
her conviction (e.g. an industrial manager).

Moreover, policy choices often have to be backed by multiple arguments to
be persuasive, so that all three types of arguments might be deployed simul-
taneously within a complex argumentation (Crawford 2002: 23). There often
is not one single convincing argument. Additionally, multiple arguments can
be the result of the need to gain the support of a ‘winning coalition’ in a
diverse audience, or be directed towards different audiences (Perelman and
Olbrechts-Tyteca 1969: 23). The existence or even predominance of complex
arguments highlights the importance of coherence between different types of
arguments as one – often overlooked – aspect of the legitimacy and persuasive-
ness of policies promoted by a supposed normative power.

An argumentation-theoretical approach to coherence

In argumentation theory, mutually supporting arguments are termed conver-
gent. If several arguments independently lead to the same conclusion, this can
enhance the persuasiveness of the overall argument (Perelman and Olbrechts-
Tyteca 1969: 471). This does not mean, however, that the persuasiveness of a
convergent argumentation increases automatically with the number of argu-
ments put forward. It can be assumed that the higher the number of arguments
introduced, the greater the importance as well as the difficulty of achieving
coherence of the overall argumentation. The concept of coherence has found
its way into IR scholarship with Thomas Franck’s claim that ‘[t]he degree of
a rule’s legitimacy depends in part on its coherence, which is to say its
connectedness, both internally (among the several parts and purposes of the
rule) and externally (between one rule and other rules, through shared prin-
ciples)’ (Franck 1990: 180). With regard to application of rules (Franck
1990: 143), coherence has to be distinguished from mere consistency. Coher-
ence demands not simply that a rule is applied equally to everyone, but that
any distinction or exception can be justified in principled terms, so that
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‘a rule’s inconsistent application does not necessarily undermine its legitimacy as
long as the inconsistencies can be explained to the satisfaction of the community
by a justifiable (i.e. principled) distinction’ (Franck 1990: 163). Still, if ‘double
standards’ remain unjustified, they constitute a major incoherence and therefore
severe challenge to the policy’s legitimacy.

Although Franck takes a predominantly structural view, in which legitimacy
(and therefore also coherence) figures as ‘a property of a rule or rule-making
institution which itself exerts a pull to compliance’ (Franck 1990: 16; emphasis
omitted), this is not how the concept was originally conceived of in Ronald
Dworkin’s writings on the ‘integrity’ of legal norms and decisions, from
which Franck’s notion of coherence is derived (Franck 1990: 143). Coherence
in this perspective is not so much a structural feature of the rules themselves, but
a political ideal or guiding principle at work both in the construction of norms
and in their interpretation and application (Dworkin 1986: 176).

The most obvious form of argumentative incoherence is, of course, if argu-
ments are not in fact convergent but controversial, i.e. support divergent or
even mutually exclusive policies. If different EU bodies or member states advo-
cate incompatible policies, the legitimacy of the Union’s efforts to persuade
external states to adopt any of the policies will be severely impaired. But even
if all arguments seemingly push in the same direction of supporting the pro-
moted policy, ‘[t]he convergence between arguments may cease to carry
weight if the result arrived at by the reasoning shows up elsewhere some incom-
patibility which makes it unacceptable’ (Perelman and Olbrechts-Tyteca 1969:
472). This is especially unfortunate in complex argumentations, because
different types of arguments have different coherence conditions.

The following two case studies analyse the justification of the EU’s foreign
policy regarding the death penalty and minority protection, respectively –
two fields in which the EU has proactively promoted normative policies exter-
nally. The analysis is guided by three leading questions: first, how does the EU
justify its external human rights policies, i.e. which types of arguments are used in
the complex overall argumentation? Second, how coherent are the arguments?
And third, what are the effects of incoherence with regard to the EU’s role as a
normative power? The discourse analysis conducted for this purpose is based
on a systematic evaluation of official EU documents such as human rights
reports, presidency conclusions or Commission communications, as well as
foreign policy documents searched through the European Foreign Policy
Bulletin Database (EFPB) and speeches by prominent EU representatives, e.g.
the Commission president or the commissioners for external relations and
enlargement.

THE EU’S POLICY AGAINST THE DEATH PENALTY: EXPORTING
AN INTERNAL POLICY

‘The European Union . . . has agreed to campaign for the universal abolition of
the death penalty’ (Patten 2000). Yet this normative and clearly change-oriented
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engagement of the EU is a rather recent phenomenon. The major policy state-
ments from the early and mid-1990s did not refer explicitly to the abolition of
capital punishment as an objective to be pursued in the framework of European
Political Cooperation (EPC)/CFSP or Community action. Until 1997, neither
the treaties nor the Copenhagen criteria made a specific reference to capital
punishment. And the EPC/EU did not clearly and publicly appeal to third
countries to generally abolish the death penalty.

In 1998 this rather reluctant position shifted towards a forceful, clear and
public European commitment to strive for abolition worldwide. Several factors
have led the EU to become an active promoter of abolition after 1997, including
the Council of Europe’s successful work in establishing abolition as a pan-
European norm, the abolitionist trend in Europe and worldwide, and the
efforts of European non-state actors and members of the European Parliament
(see Manners 2002). In 1998 the EU adopted Guidelines on the Death
Penalty, which clearly state the objective of the Union to ‘work towards universal
abolition of the death penalty as a strongly held policy view agreed by all EU
member states’ and describe methods for reaching this objective, including
démarches, initiatives in multilateral fora, encouragement of relevant international
organizations and collaboration with civil society (Council of the European
Union 1999a: annex 7). Since the adoption of these guidelines, EU activities
have expanded, an impressive number of démarches have been issued, and abol-
ition has been made a priority objective supported by Community funds in the
framework of the European Initiative on Democracy and Human Rights
(EIDHR). From 1999 on, the EU has successfully sponsored a resolution on
the death penalty in the United Nations Commission on Human Rights
(UNCHR) at every session since. Yet, debates in the United Nations also illustrate
the deep conflict marking the death penalty issue. In the UNCHR, an increasing
number of countries have regularly dissociated themselves formally from the
resolution, arguing that the imposition of capital punishment is a value question,
protected by the rules of sovereignty and to be determined by each society. An EU
initiative for a resolution on the death penalty in the General Assembly in 1999
foundered because of the staunch resistance by retentionist states (Bantekas and
Hodgkinson 2000). The opposition against international rules on abolition high-
lights the need for the EU to present persuasive – i.e. coherent – arguments to
legitimate its campaign against the death penalty.

Making the case for abolition

Using the analytical framework introduced above, one clear pattern in EU
discourse stands out: it is dominated by arguments appealing to universal
rights, i.e. references to the universal nature of human rights and to established
international human rights law. The Union frequently stresses international agree-
ments as the basis of its policy, and further institutionalization and legalization of
human rights norms and procedures is deemed desirable (e.g. Council of the
European Union 2001: 10; 2002: 12f.). This type of multilateral-legal argument
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is likely to mobilize support in the global arena because international law expresses
a consensus achieved by legitimate (just) procedures. Yet, in the case of the death
penalty, international law is not sufficient as a reference point for EU policy.
Although international lawyers have identified a ‘partial’ ban of the death
penalty (Schabas 1997: 219), no international norm generally defines legally sanc-
tioned executions as a violation of human rights. In order to establish coherence
between the European value consensus and the internationally accepted definition
of the right to life, the EU must aspire to change the valid rules of international
law. The EU is confronted with the challenge to present coherent arguments,
which go beyond the legal status quo without undermining the fragile consensus
on universal human rights already achieved.

This helps to explain the caution and gradualism characterizing the Union’s
argumentation. Firstly, the EU constantly refers to and supports the inter-
national rules on the conditions for the imposition and application of the
death penalty. A frequent reference for the EU campaign is the Statute of
the International Criminal Court, which does not even foresee the death
penalty for crimes against humanity. Secondly, the death penalty per se is
rarely directly condemned as a human rights violation. The typical argument –
following a wording used in United Nations documents – instead underlines
that abolition contributes to the ‘enhancement of human dignity and the pro-
gressive development of human rights’ (Council of the European Union
1999a: 59), or to the ‘gradual growth of human dignity and to the develop-
ment of human rights’ (Council of the European Union 1999b). Thus, the
EU leaves room for different human rights conceptions while pushing a
debate and a gradual process towards a new international consensus on the
interpretation of the right to life. Assertions clearly expressing the view that
the death penalty conflicts with the very concept of human rights and
human dignity complement rather than replace the gradualist discourse, as
the following 2002 statement illustrates: ‘The European Union considers
that the abolition of the death penalty contributes to the enhancement of
human dignity and the progressive development of human rights. The Euro-
pean Union finds this form of punishment cruel and inhuman’ (European
Council 2002). The latter quotation also reveals an additional rights-based
argument employed by the EU to back up its policy in a coherent manner:
the question of the death penalty is linked to the ban of cruel and inhuman
treatment and punishment, a ius cogens norm which is most likely to be
accepted as being universally valid.

The prevalence of universal rights-based arguments in international fora
makes perfect sense from the viewpoint adopted here. In a pluralistic, multi-
cultural context, a reference to European values or even identity would not go
a long way in justifying foreign policy action. Generally, the EU discourse
only indirectly evokes the internal value consensus by confirming rather laconi-
cally that all EU member states have abolished the death penalty, thus underlin-
ing that – in this area – the EU practises what it preaches (i.e. coherence
between rhetoric and action).
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However, there are at least three constellations where value arguments do
play a prominent role in the justification of the Union’s abolitionist policy,
without leading to incoherence in the overall set of arguments. First, European
norms are referred to in bilateral relations with (aspiring) members of the
Council of Europe, since the latter self-consciously presents a value community
based on a European canon of human rights. A second constellation amenable
to value and identity arguments is the relationship between the Union and its
accession candidates where the demand for abolition can be justified by the
ethical consensus underlying the European community, e.g. towards Turkey.
Finally, despite some ethical differences, which seem to have become more
obvious and conflict-prone in recent years, the relationship between Europe
and the US is frequently referred to as a community of shared liberal values,
which forms an additional argumentative basis for the EU to justify its trans-
atlantic call for abolition. An EU Memorandum forwarded to the US auth-
orities in February 2000 (cf. Council of the European Union 2000a:
annex 5), outlining in detail the reasons for abolition in Europe, relies on a
complex set of different arguments. The Memorandum recalls that:

for the European Governments the death penalty as a means of State punish-
ment rapidly revealed itself as a denial of human dignity, which is a funda-
mental basis of the common heritage of the EU as a union of shared values
and principles.

(Council of the European Union 2000a: 82)

This memorandum, however, also draws strongly on the argument that the
death penalty is ineffective for fighting crime: ‘[I]t is scientifically undemon-
strated that the death penalty and its application deter criminality any more
effectively than other forms of punishment’ (Council of the European Union
2000a: 82). This type of argument is also used in culturally more diverse con-
stellations. By appealing to the undisputed common interests of (almost) all
governments such as the effective fight against crime, violence and terrorism,
the universal rights-based arguments can be strengthened while circumventing
a sensitive value conflict.

Summing up, we find a rather strong internal coherence between the different
arguments the EU uses to justify its strive for the abolition of the death penalty,
and also in relation to the argument put forward in the context of its general
human rights policy. The ‘price’ paid for this degree of coherence and credibility
has been the late beginning of the common proactive abolitionist policy. Until
1998, de iure abolition had not yet been achieved EU-wide. In five member
states, complete legal abolition for all crimes was only achieved during the
1990s (Belgium, Ireland, Italy, Spain, United Kingdom).2 This was problematic
for justifying an active external policy in two ways: firstly, the EU could not force-
fully argue that the death penalty was a violation of universal human rights as
long as legal rules in the member states stood against this interpretation.
Secondly, at member state level, the British government in particular held a
position regarding the death penalty, which stood in outright contradiction
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to a European abolitionist campaign based on human rights arguments. The
Conservative government considered abolition as a matter of national – or to
be more precise, parliamentary – sovereignty. When this position changed
and the last legal provisions providing for capital punishment were abolished
from the British statute books in 1998, this tension between universal claims
and European values dissolved. Only after this value consensus or ‘acquis
éthique’3 had been reached within the Union could the EU and its member
states make coherent human rights arguments externally without being
accused of hypocrisy.4

The impact of argumentative coherence in the death penalty case

When we look at the actual policy in this issue area after 1998, we also find indi-
cations that its development has been affected by the need for argumentative
coherence. Two aspects of the EU’s policy against the death penalty may illus-
trate this: the scope of diplomatic engagement and the specific approach towards
the US.

Firstly, the need for coherence is reflected in the carefully defined conditions
of EU diplomatic interventions in the field of the death penalty. Implementing
the discursive compromise outlined above, the diplomatic approach is equally
gradual. The Guidelines contain a set of criteria determining when the EU
will intervene with démarches on behalf of individuals. These so-called
‘minimum standards’ to be observed by states retaining capital punishment
broadly follow the rules accepted as the acquis in international law. Normally,
the EU does not intervene when these minimum standards are met, i.e. when
the state concerned respects the norms set by the international community.
Yet, the goal to progressively change these rules – which would make the
careful approach obsolete – has not been lost sight of. Firstly, the EU makes
general démarches to support abolitionist tendencies and discourage regressive
steps in third countries, such as lifting a moratorium or extending capital
punishment to new crimes. Secondly, the EU uses multilateral channels to
keep up the international dialogue and promote a new, abolitionist consensus.
Thirdly, the EU has enhanced the financial support for non-state actors pursu-
ing abolitionist objectives,5 thus supporting transnational intervention, which
can go beyond the boundaries of the international legal status quo.

Secondly, the need for coherence helps to better understand the specific
approach towards the US. The EU is particularly active in trying to convince
its transatlantic partner of the abolitionist philosophy. This involvement can
partly be explained by the fact that the US belongs to the group of the five
major ‘executioners’ in terms of numbers (Hood 2002: 91), but it also reflects
the pull towards coherence: first, the proactive approach to the US signals that
the EU, in line with the universality arguments, criticizes Western democracies
as harshly as developing countries. Second, the appeals to the US can
contribute – if successful in the long run – to enhancing the coherence
between human rights arguments of different partners belonging to the
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‘Western’ camp. An abolitionist America would reduce the contradictions
between the EU universality discourse and the US interpretation of the death
penalty issue as a ‘value’ question of criminal justice to be answered by
democratic procedures in each society.

MINORITY PROTECTION: THE PROBLEM OF ‘DOUBLE
STANDARDS’

The issue of minority protection acquired an important role in the EU’s external
relations after the end of the Cold War. This development started in 1991, when
the Declaration on Human Rights adopted at the Luxembourg European
Council dedicated a whole paragraph to minority protection (European
Council 1991), and the guidelines for the recognition of new states after the
breakup of Yugoslavia required ‘guarantees for the rights of ethnic and national
groups and minorities’ (Council of the European Communities 1991: 119).
Subsequently, references to minority protection were included in the Europe
Agreements with Central and Eastern European countries, the Stability Pacts
for Eastern (1995) and South-Eastern Europe (1999), and most significantly
the political accession criteria spelled out at the Copenhagen European
Council in 1993, which require ‘respect for and protection of minorities’ (Euro-
pean Council 1993).

This increasingly important external promotion of minority protection did
not, however, follow the establishment of an internal EU minority standard.
The EU has neither developed minority rights within the acquis communau-
taire, nor do the member states subscribe to a single standard (De Witte
2000; Pentassuglia 2001). At Community level, the issue of minorities is
exclusively addressed through the concept of non-discrimination. This norm
has been a long-standing principle within Community law in the form of
gender equality and the abolition of discrimination on the basis of nationality
between member states. Since the Amsterdam Treaty, the non-discrimination
framework has been expanded to include ethnic and racial discrimination
(Article 13 EC-Treaty). On this basis a Framework Directive on equal treat-
ment in employment and occupation (Directive 2000/78/EC, OJ 2000
L303: 16–22), and a Directive on equal treatment between persons irrespec-
tive of racial or ethnic origin (the so-called ‘Race Equality Directive’ 2000/
43/EC, OJ 2000 L180: 22–6) were adopted. Finally, ‘membership of a
national minority’ was included in the non-discrimination article (Article
21) of the Charter of Fundamental Rights and thus has become part of the
Treaty establishing a Constitution for Europe (Article II-81).6 Despite the
fact that the final version of the Constitutional Treaty for the first time men-
tions ‘respect for human rights, including the rights of persons belonging to
minorities’ (Article I-2) among the fundamental values of the Union, the sub-
stantial provisions nevertheless do not go beyond non-discrimination.

In the enlargement context, the EU has demanded both non-discrimination
and group-specific measures to protect minorities. There remains therefore a
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conceptual discrepancy between the internal non-discrimination-based
approach and the external promotion of special minority rights beyond (and
in addition to) this standard. Moreover, the EU applied differentiated pressure
across applicants, dependent on whether minority protection was regarded as
problematic and security relevant in the particular case. This is an indication
that the EU’s focus on minorities ‘reflects pragmatic concerns for internal and
external stability’ (Pentassuglia 2001: 22) rather than a principled concern for
minority rights as such (Kymlicka 2001: 375).

In summary, while the major goals behind the EU’s external minority policy
are considerations of security and stability, not the externalization of norms and
values, this policy is pursued by civilian means (Manners 2002: 238), which rely
predominantly on economic incentives and conditionality. However, the EU
has also resorted to normative means, i.e. arguments to justify the policy in nor-
mative terms and persuade addressees of its legitimacy.

Justifying a double standard: coherent arguments for an incoherent
policy?

In terms of our analytical framework, utility-based arguments could be expected
to be predominant in the EU’s discourse not so much because it is assumed that
security concerns were in fact the primary motivation behind the EU’s external
promotion of minority protection (which is a plausible assumption but cannot
be tested by argument analysis), but because a security-focused approach ‘pro-
vides a rationale for the differential treatment of East and West’ (Kymlicka
2001: 374) and could therefore be utilized to give a principled justification
for double standards. Minority protection could be presented as a problem-
solving approach specifically suited for the area of Central and South-Eastern
Europe, where after the end of the Cold War resurging nationalism and the dis-
solution of multinational states have been identified as a major source of intra-
and interstate conflict.7 Moreover, security-related arguments would also give
reasons for a pragmatic case-by-case treatment leading to differential treatment
of third countries. Arguments justifying minority protection with reference to
universal rights or particular European values, on the other hand, run the risk
of exposing the discrepancies between the internal and external application of
the minority norm, while leaving little room for a principled and coherent jus-
tification of double standards: if minority protection is a universal or specifically
European norm, there is not much reason to deflect its application in current
EU member states.

Arguments stressing the security threats posed by ethnic conflict and based on
the assumption that minority protection is an effective measure to prevent the
outbreak of ethnic violence indeed play an important part within the EU’s
argumentation: ‘A substantial share of present conflicts derive from ethnic ten-
sions and infringements of rights of persons belonging to minorities. Tolerance
and non-discrimination build stability and security’ (Council of the European
Union 1999a: 34; see also European Commission 2001c: 5). Additionally, it
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is argued that the enlargement process, which provides an important framework
for the EU’s external pro-minority policy:

has contributed decisively to achieving political stability, economic progress
and social justice. Stable institutions . . . reinforced protection of human
rights, including rights of minorities . . . are now common features. The
enlargement process makes Europe a safer place for its citizens and contributes
to conflict prevention and control in the wider world.

(Verheugen 2001)

It is concluded that enlargement is in the EU’s interest, because ‘we profit from
peace, stability and growth in this part of Europe’ (Verheugen 2002).

The EU, however, combined utility-based arguments with other argument
types. Universal rights-based arguments are put forward in two different ways:
first, it is commonly stressed that ‘[t]he EU is committed to respecting the rights
of persons belonging to minorities as part of universally recognised human
rights’ (Council of the European Union 2002: 116) and that minority protection
therefore forms an inherent part of the EU human rights policy. Second, universal
human rights and utility-based arguments are linked by stressing the role of human
rights, part of which is the protection of minorities, in general to achieve and sustain
internal and external stability (European Council 1991).

The use of universal rights-based arguments brings the problem of coherence
to the fore. Although all EU members subscribe to global human rights docu-
ments, this consensus does not include minority protection. The problem is
even more virulent in the case of value-based arguments. It is all the more sur-
prising that the EU has emphatically and increasingly made minority protection
a matter of specific European values. References to minority instruments to be
implemented by candidate countries are exclusively to ‘European standards’,
specifically the Council of Europe’s Framework Convention on the Protection
of National Minorities (FCNM), while universal instruments, which feature in
general documents such as the annual human rights reports, are omitted
(Pentassuglia 2001: 23). It is an obvious case of incoherence that the FCNM
is presented as constituting the ‘European standard’ without being signed,
let alone ratified, by all ‘old’ EU member states.8

The EU also resorts to explicit value-based arguments. Commission
President Romano Prodi repeatedly referred to the EU as a ‘Union of diversity
and minorities’ (Prodi 2003) and established a link between minority protection
and the integration project itself: ‘The European Union is an “alliance of min-
orities”’ (Prodi 2002a). Respect for minorities is presented as a fundamental part
of European identity:

[T]olerance and mutual respect . . . are deeply rooted in Europe’s humanistic
heritage . . . We need these attitudes more than ever in today’s Europe where
we’re all members of minorities. Indeed, given our centuries of experience of
living together, we should be leading the world by example.

(Prodi 2002b)
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Such assertive language is also reflected in European Council statements that
Europe ‘is founded on respect for diversity and on tolerance’ and should be
based on ‘the diversity of its cultures and languages, a Europe where social
justice is promoted and the rights of minorities are protected’ (Council of the
European Union 1997). Furthermore, the protection of minorities is explicitly
named to be part of ‘fundamental European values, i.e. respect for human rights
and the rights of minorities, international law, democratic institutions and the
inviolability of borders’ (European Council 1999). The promotion of minority
rights is therefore presented as an externalization of internally shared values:
‘The European Union is committed to encouraging . . . the promotion of the
values and models on which it is founded: in particular, democracy, respect
for human rights and minorities, the rule of law and the market economy’
(Council of the European Union 2000b: 54).

Reactions to incoherence: in search of an argumentative ‘realignment
strategy’

In order to realign these value-based claims with the de facto development of the
EU, justifications for the external minority criterion are linked with norms
enshrined in the internal acquis, namely non-discrimination, cultural diversity
and the fight against racism and xenophobia. For example:

Compliance with the principle of non-discrimination is an important element
in the EU enlargement process. The European Council in 1993 included in
the Copenhagen criteria that membership requires that the candidate country
has established respect for and protection of minorities.

(Council of the European Union 1999a: 36)

And: ‘The notion of the respect for and protection of minorities is a key element
in the fight against racism, xenophobia and anti-Semitism in the applicant
countries’ (European Commission 2000: 11). Furthermore, the Commission
named ‘[c]ombating racism and xenophobia and discrimination against min-
orities and indigenous peoples’ as a thematic priority for the EU’s external
human rights policy, because ‘[t]his is an area where the EU has significant
internal as well as external policy competence’ (European Commission
2001a: 17). As the argumentative backing for this claim the communication
cites Article 13 EC-Treaty and the Race Equality Directive as well as the
Charter of Fundamental Rights’ provisions on equality before the law, non-
discrimination and cultural diversity (European Commission 2001a; cf. also
Council of the European Union 2002: 116).

Has this ‘realignment strategy’ been successful? This would only be the case if
the externally promoted minority protection standard could in fact be subsumed
under the established EU norms of non-discrimination, cultural diversity, and
combating racism and xenophobia. This, however, is not the case. It follows
that the EU’s reliance on value-based arguments, justifying the external pro-
motion of minority protection as being part of the fundamental ‘European’
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values that underpin the Union, exposes the incoherent application of this
particular norm within the EU. The EU’s argumentation therefore exacerbates
rather than diminishes the problematic character of the EU’s external minority
policy. In fact, it is precisely the resort to rights- and value-based arguments and
the failure to provide a principled justification of the differential treatment of
applicant states that render this policy incoherent.

CONCLUSIONS

What does the analysis of coherence in complex argumentations contribute to
the argument of the EU as a normative power? Firstly, the discourse analysis
elucidates a dimension of the EU’s normative impact often underestimated in
empirical studies. The question of how the Union justifies its policies, its
demands and criticisms vis-à-vis third countries is an important aspect of the
Union’s legitimacy and persuasiveness, and therefore its role as a normative
power. Secondly, the analysis of argumentation is important as it may have
repercussions on the development of concrete policies, since the actors respon-
sible for European foreign policy are aware of the need to bring their justifica-
tions in line with policy practice. While a discursive analysis of arguments does
not aim to explain why the EU undertakes its external policies, and may not
predict its effectiveness, as material incentives can induce compliance with ill-
justified demands, it does offer insights into how much the EU can rely on
its normative power to promote policies externally. And even scholars who con-
clude that incentive mechanisms ‘work’ concede that this may well have negative
long-term effects (Schimmelfennig and Sedelmeier 2004: 675).

The two case studies have produced quite different results with respect to
argumentative coherence and its effects. In the death penalty case, the EU
relied predominantly on universal rights-based arguments complemented in a
careful and coherent way by value- and utility-based arguments when addressing
different audiences. It is also compatible with the coherence principle that the
EU’s external promotion of the abolitionist norm only became proactive and
outspoken when it was securely established internally. In the minority protec-
tion case, by contrast, arguments had to justify a policy adopted in spite of a
lack of value consensus among EU member states, a fact that led to serious pro-
blems with providing coherent justifications for the policy. Moreover, the EU
has increasingly become entangled in a highly problematic identity discourse,
especially when addressing membership candidates. This was reflected in the
EU’s rhetorical ‘realignment strategy’, i.e. the effort to link external policy jus-
tification back to internally established norms.

Hence, our findings with regard to the question as to how far the EU represents
a normative power are mixed. The death penalty case seems to support the
concept on all levels. The abolitionist policy was adopted for normative
reasons, pursued with argumentative means and justified coherently. The min-
ority protection case shows a different picture. The policy was adopted not so
much for principled reasons but out of concerns about stability and security.
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Although the EU tried to combine economic means in the form of conditionality
with normative argumentation, it proved unable to justify the policy coherently as
a result of the Union’s community values. This did not render it ineffective
(Schimmelfennig et al. 2003), but diminished the role of persuasion in diffusing
minority protection norms, and thereby the EU’s normative power in this issue
area. It follows that the EU is not necessarily ‘normative by nature’ – its norma-
tive power depends heavily on the interaction between its policy goals, means and
justifications, and therefore varies between different issue areas.
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NOTES

1 The views expressed by the authors in this article are strictly personal.
2 Greece was until recently (2004) the only EU member state which – although aboli-

tionist for ordinary crimes – had not yet abolished the death penalty from the statute
books completely. For an analysis of abolition in Europe, see also Manners (2002).

3 The term ‘acquis éthique’ has been used by the European Parliament in its resolution
on the implementation of ‘human rights/democracy’ budget lines relating to cam-
paigns in favour of a moratorium on capital punishment (European Parliament
2001: 395).

4 Until today, no treaty provision explicitly refers to capital punishment, but at the
occasion of the Amsterdam Treaty revision, the Intergovernmental Conference
adopted a declaration on the death penalty and Article 2.2 of the EU Charter of Fun-
damental Rights confirms that abolition forms part of the European ‘ethical acquis’.

5 For the period 2002–2004 the Commission has earmarked 12 million euro for sup-
porting respective projects under the EIDHR (European Commission 2001b).

6 Additionally, minority issues are addressed via two other, far less institutionalized
norms: first, the EU is officially committed ‘to respect and to promote the diversity
of its cultures’ (Article 151 EC-Treaty; cf. Article 22 Charter of Fundamental Rights
and Article II-82 Constitutional Treaty). Second, the Union has started several
policy initiatives to combat racism and xenophobia.

7 This security-based argumentation is in itself not unproblematic, given ethnic
tensions in Western Europe, e.g. in Northern Ireland or the Basque country.
Western governments have sought to deflect this counter-argument by distinguish-
ing minority issues from terrorist activities and excluding the latter from being a
concern for international minority protection instruments (Brett 1993: 158).

8 Among the old member states, the Framework Convention has been signed, but not
yet ratified by Belgium, Greece and Luxembourg; France has not even signed it. Cf.
http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm (1 July 2005).
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