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ABSTRACT Justice and Home Affairs cooperation in the European Union has devel-
oped rapidly since the end of the 1990s. Now under the label of the ‘Area of Freedom,
Security and Justice’, the EU’s responsibilities have grown considerably in the effort to
combat cross–border crime (including terrorism) and illegal immigration. This article
outlines recent developments in this area, along with key obstacles to continued coop-
eration. The analysis focuses on five dimensions of security and risk management
related to JHA cooperation: the conceptual context in which cooperation takes place,
the various policy–making initiatives, the role of information exchange and analysis,
operational instruments and the various aims of legislation. These dimensions shed light
not only on the EU’s particular role in this increasingly active area of policy making, but
also on the main challenges to further cooperation and integration.

KEY WORDS: European Union, Justice and Home Affairs, counter–terrorism, protection

Introduction

The emergence of justice and home affairs (JHA) as a major area of
cooperation and policy making in the EU has been one of the most dynamic
developments in European integration since the 1990s. Introduced on a
purely intergovernmental basis in 1993, JHA has now become one of the fast-
est growing domains of EU action: the Council has formally adopted ten new
texts each month together with a range of special institutional structures.
This cooperation, which takes place under the label of the ‘Area of Freedom,
Security and Justice’ (AFSJ), is formally provided for by Article 2 of the
Treaty establishing the European Union (TEU). This quite extraordinary
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development of the JHA domain can, to a considerable extent, be explained
by the increasing need as perceived by EU member states to engage in the joint
management of two categories of internal security risks of a transboundary
nature.

The first category pertains to serious forms of cross–border crime. After
only limited intergovernmental cooperation during the 1970s and 1980s,
common action against cross–border crime arose on the EU agenda during
the 1990s. Three factors played a key role: the completion of the internal
market (which opened up broader opportunities for cross–border crime); the
gradual abolition of controls on persons at internal borders (fully imple-
mented by the Schengen countries in 1995); and changes in crime threat
perceptions (the emergence of major organized crime activity on the other
side of the more permeable borders in the east and the south–east of Europe
(Lobkowicz 2002). Since 11 September 2001, the ‘new’ threat of global
terrorism has boosted the perception that common EU action on internal
security can complement, but not replace, national action in an effective way
(Mitsilegas et al. 2003).1

Illegal immigration comprises the second category of internal security
risks. Common challenges in the asylum and immigration policy domain
made their way on to the EU agenda in the 1990s because of mounting inter-
national migratory pressure and the increased permeability of borders in
post–Cold War Europe. While the issue does not qualify as an internal
security risk per se, illegal immigration certainly has implications for internal
security: think of the heavy involvement of organized crime in the facilitation
of illegal immigration and trafficking in human beings, the crime rates
amongst illegal immigrants with no access to the regular labour markets and
social security and, last but not least, the racial tensions and outbursts of
xenophobia that sometimes accompany high levels of unwanted immigration
(Väyrynen 2003). The unexpected success of the French National Front
candidate Jean–Marie Le Pen in the first round of the French Presidential
elections in May 2002 helped to push immigration issues even higher up the
EU agenda and contributed to the Seville European Council in June 2002
agreeing on a substantial package of restrictive asylum and immigration
measures, including a stronger emphasis on cooperation with third countries
in these fields.

The effective management of migratory flows has increasingly become a
political risk in the domestic context. Moreover, it is clear that the
permeability of borders within the EU migratory flows can no longer be
managed at the national level.

The AFSJ as a political project comprises a range of non–security related
objectives — such as enhancing judicial access for citizens across borders —
but it is the transboundary character of these two categories of internal secu-
rity risks that accounts for both the main part of the measures adopted by
the JHA Council during the last years and the continuing dynamic of its
development. The Hague Programme, which defines priorities for the devel-
opment of the AFSJ for the period 2004–2010, places a major emphasis on
the management of migration flows and the strengthening of security. More-
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over, the most comprehensive single action plan in the JHA domain remains
the Action Plan on Terrorism, which contains over 200 individual measures.

This article analyses five different dimensions — the conceptual context,
policy making, information exchange and analysis, operational coopera-
tion and legislative action — of EU transboundary internal security risk
management in the context of the AFSJ. This will allow us to arrive at
several conclusions regarding the characteristics, progress and limits of
cooperation between member states in this domain.

The Conceptual Dimension: The Single Area

The idea of ‘transboundary internal security risk management’ represents a
conceptual challenge as the provision of internal security belongs to the
central functions of the national state. The main instruments of internal secu-
rity — such as policing, prosecution, the administration of justice and border
controls — belong to the core areas of national sovereignty. The concept also
clashes with the territoriality principle of law enforcement, which reserves
the exercise of law enforcement powers for national authorities. From the
objective of the AFSJ, one may deduce a conceptual framework for address-
ing these challenges.

The first important element is the idea of an area which — apart from
being a flexible term to cover the rather diverse policy fields regrouped under
the AFSJ heading — obviously also has a territorial meaning. Article 2 TEU
refers to the objective of “maintaining” the Union as an AFSJ, which implies
that a single area already exists. This is significant, as it formally establishes
the concept of the national territories — which because of the sensitivity of
the JHA domain from the national sovereignty and territoriality principle
point of view remain very much national JHA ‘areas’ — forming in fact a
single EU area for action in the JHA domain. The single area concept makes
it much easier to perceive and present challenges in the JHA domain as
common challenges that have to be met by common responses, a political
discourse which has been reflected in countless Council and Commission
documents since 1999. Article 2 TEU reinforces this single area concept by
linking the AFSJ to the free movement of persons within the EU which, again,
implies a single area without internal border controls. A further indication of
the single area concept can be found in paragraph 3 of the Presidency
Conclusions of the Tampere European Council where the Heads of State or
Government for the first time used the term “our territory” (singular) —
rather than the plural ‘territories’ — in respect of challenges in the asylum
and immigration domain (European Council 1999). The frequently referred
to objective of a “European judicial area”, where judicial decisions are recog-
nized everywhere and EU citizens enjoy similar possibilities of access to
justice everywhere is another example of the single area approach.

The second important element is the use of the term ‘security’ itself. Of the
three public goods in the AFSJ denomination, security probably has the most
concrete meaning and corresponds best to the ‘normal’ understanding of the
term from a public policy perspective. The Treaties spell out that providing
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internal security to EU citizens is a central objective of the AFSJ project:
Article 29 TEU establishes it as the Union’s objective for the remaining ‘third
pillar’ JHA fields to provide citizens with “a high level of safety” within the
AFSJ. Article 61(e) TEC provides for measures in these fields to be “aimed at
a high level of security”. The Vienna Action Plan of December 1998 on the
implementation of the AFSJ has added a slight ‘philosophical’ dimension by
stating that the full benefits of any area of freedom will never be enjoyed
unless they are exercised “in an area where people can feel safe and secure”.
Paragraph 6 of the Action Plan prescribes that the AFSJ opens the way to give
freedom “a meaning beyond free movement of people across borders”. This
“meaning” includes: 

freedom to live in a law–abiding environment in the knowledge that
public authorities are using everything in their individual and collective
power … to combat and contain those who seek to deny or abuse that
freedom (Council of the EU 1999: Paragraphs 9 and 11).

This argument puts security as an objective above freedom, the first of the
public goods enumerated in the AFSJ denomination, as the effective exercise
of freedom is made dependent upon the guarantee of security. Freedom thus
becomes, in a sense, “securitized” (Buzan et al. 1998). Both the Tampere
Presidency Conclusions of 1999 and the Hague Programme of 2004 have
reinforced this implicit predominance of security by stating that citizens
have the right to expect the Union to address threats to their freedom from
crime through the application of Union–wide measures (European Council
1999, Paragraphs 6 and 40; Council of the European Union 2005, Section 1).

In terms of content, the AFSJ concept of security is therefore a quite
straightforward one: to provide citizens with a higher (’enhanced’) level of
internal security through common measures against crime. What makes the
concept slightly different from traditional national understandings of inter-
nal security, however, is that the EU’s security role is understood as primarily
‘value adding’ — the EU supplements action taken at the national level. The
Vienna Action Plan has made it quite explicit that the aim is not to create a
“European security area” with uniform detection and investigation proce-
dures; the responsibilities of member states for maintaining law and order
and safeguarding internal security should in no way be affected by the AFSJ
(Council of the European Union 1999, Paragraph 10; see also Article 33
TEU).

Subsidiarity lies very much at the core of internal security risk management
in the AFSJ.2 The EU should address only internal security issues which —
because of their transboundary nature — can potentially be more effectively
handled through common action at EU level (mostly transnational organized
crime and terrorism). The transboundary nature of problems in this domain
is indeed a major condition for EU action. The aim is not to replace national
internal security systems by a single European one, but to reduce obstacles to
an effective tackling of these risks by increased interaction between the
national systems.
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The AFSJ component of justice also has a strong link with security. The
Treaties formalize this link by placing measures in the field of judicial coop-
eration in criminal matters under the general objective of providing citizens
with a high level of security (Article 29 TEU and Article 61(e) TEC). The
Vienna Action Plan states that the “area of justice” is essentially aimed at
“bringing to justice those who threaten the freedom and security of individ-
uals and society” (Council of the European Union 1999, Paragraph 15). One
might, therefore, say that the AFSJ component of justice — with its strong
emphasis on law enforcement — has also become quite ‘securitized’.

The Policy–Making Dimension

Since the 1990s, the EU has engaged in a quite impressive build up of
institutional capacities in the JHA domain (Müller 2003). The build up of
policy–making capacity has taken place primarily in the context of the
Council and Commission structures. The Council has established a highly
differentiated structure of over thirty committees and working parties in this
domain, two thirds of which are dealing with internal security matters rang-
ing from border controls, false documents over police cooperation, judicial
cooperation in criminal matters to specific fields of crime such as terrorism,
organized crime and drug–trafficking. This working structure fits into the
usual Council hierarchy with the Council of Ministers — meeting as the JHA
Council — at the top and the Committee of Permanent Representatives
(COREPER) serving as the main co–ordinating and decision–preparing body
below it.

One specific characteristic in the Council working structure is not without
implications for the management of internal security risks. In reference to
the JHA domain, the Treaties distinguish between ‘first pillar’ areas under
Title IV TEC (asylum, immigration, border controls and judicial coopera-
tion in civil matters) and ‘third pillar’ areas under Title VI TEU (police coop-
eration and judicial cooperation in criminal matters). As a result, the
respective working parties operate under different structures with different
senior committees and different decision–making rules. This means that
decision making on often closely interrelated issues follows rather different
institutional trajectories.

A typical example is that of the fight against illegal immigration. On the
law enforcement side, this involves aspects of police cooperation and judicial
cooperation, which are firmly in the Title VI TEU domain. It also involves
aspects relating to border controls and immigration policy; these issues are
structurally and procedurally located in the Title IV TEC domain. Coordina-
tion problems between the different ‘pillar’ parts of the policy–making
process tend to be the result, which does not benefit the speed and substance
of the policy process.

The European Commission has developed a full policy–making capacity
only since the coming into office of the Santer Commission in 1999, when a
much more dynamic Commissioner, Antonio Vitorino, took charge of the
JHA portfolio and new DG Justice, Freedom and Security was put into place.
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The latter has developed into an effective policy preparation, monitoring and
implementation structure. It is structured into four Directorates — A:
General Affairs; B: Immigration, Asylum and Borders; C: Civil Justice,
Rights and Citizenship; D: Internal Security and Criminal Justice — and now
counts over 300 officials, of which, 160 are of the senior A grade category
(European Commission COMREF Statistical Bulletin 10/2005). While inter-
nal security is the domain mainly of Directorate D, significant related issues
are also dealt with by Directorates A and B.

With the end of the Amsterdam Treaty transitional period in 2004, the
Commission’s position was strengthened by its acquisition of an exclusive
right of initiative in the communitarized fields of Title IV TEC. It still has to
share the right of initiative in the third pillar with member states. However,
while the formal right of initiative is certainly of relevance, it is ultimately the
political relevance and substance of the positions adopted by the Commis-
sion through legislative initiatives and other texts, such as Green Papers, that
determine its actual impact on internal security risk management. In the non–
communitarized third pillar fields the Commission’s role remains certainly
weaker, but its legislative proposals — such as those to combat terrorism
made after the September 2001 attacks have shown — can also have a major
impact on internal security action under Title VI TEU.

The Commission still has to tread carefully in the internal security domain
as member states remain wary of any potential encroachments on their
powers. Negotiations on key international security issues — such as the 2001
Action Plan against terrorism and its many revisions since — have tended to
remain firmly in the hands of the Council Presidency, with national delega-
tions contributing much to the shaping of the substance. The Commission
plays the role of a broker and facilitator rather than that of a ‘motor’ of the
process; this, in spite of its stronger position in the first pillar and its budget-
ary implementation functions.

Voting rules continue to affect policy–making capacity in the internal secu-
rity domain. Whereas a qualified majority (with co–decision by the European
Parliament) has applied to most of the first pillar fields since 1 January 2005,
unanimity still prevails in the fields of Title VI TEU, which are of the most
direct relevance to internal security. As in other policy–making areas subject
to unanimity, this rule gives rise to a more lengthy decision–making process,
to least common denominator compromises and, occasionally, to the failure
to agree on any measure at all. In terms of policy making, internal security
risk management in the EU can therefore be characterized as being still very
much an intergovernmental negotiation process in the Council.

Information Exchange and Analysis

For the management of internal security risks, the exchange of information
between law enforcement authorities and the capacity to analyse this infor-
mation are crucial in order to support the policy–making process and to
render operations more effective. The French serial killer Michel Fourniret,
suspected of having murdered at least seven young women between 1987 and
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2001 on both sides of the French–Belgian border, would probably have been
arrested much earlier if case–relevant data had been exchanged between the
Belgian and French police forces (he was extradited to France in January
2006). The costs of such information deficits will be much higher if, for
instance, relevant information on preparations for a terrorist attack carried
out in one member state is not forwarded in time to the member state where
the attack is to be carried out.

The Schengen Information System (SIS) thus far is the most sophisticated
technical instrument for information exchange between the member states.
In 2005, it comprised around 13.3 million files (Der Bund, Bern, 11 May
2005). Originally primarily designed as an instrument to ensure effective
entry controls at Schengen external borders, it has developed into a general
law enforcement instrument in the fight against cross–border crime. The
SIS contains data on persons to be refused entry into the Schengen coun-
tries (such as expulsed illegal immigrants), wanted persons and stolen or
missing objects (such as stolen identity papers and cars). The SIS is essen-
tially a network system, linking national crime databases of the National
Schengen Information Systems (N–SIS). The Central Schengen Information
System (C–SIS) in Strasbourg ensures the transfer and standardization of
the data.

The system has its shortcomings. It currently does not allow for any anal-
ysis of the data and cannot process crime–relevant data that are not person
or object linked (such as information on organized crime or terrorism
networks). Differences exist between feeding and updating practices of the
databases by national authorities, some being much more systematic and
regular than others (for instance, as regards the feeding of data on stolen
cars) and some putting in data on categories of persons (such as rejected
asylum seekers) whereas others do not. The UK and Ireland have adopted
Schengen ‘opt–outs’ and only participate in parts of the SIS. The ten new EU
member states will not be integrated into it before 2007 because of capacity
deficits both on their side and on the side of the current SIS. The second
generation of this system (’SIS II’) is expected to be put into place in 2007.
The SIS II will have new analytical functions that will accommodate the
increased number of participants in the enlarged EU.

The EU has put into place a range of special agencies with specific infor-
mation exchange and analysis functions. By far the biggest is Europol, the
European police office in The Hague, which currently consists of around five
hundred staff members. The primary task of Europol is the facilitation of
information exchange between national law enforcement authorities via the
Europol Liaison Officers (ELOs) who are seconded to Europol by the
member states as representatives of their national law enforcement agencies.
The agency also has important analysis functions regarding serious cross–
border crime data, with the aim to support operations of national police
forces. It generates strategic reports (e.g. threat assessments on terrorism and
organized crime) on the basis of information and intelligence supplied by
national authorities. Finally, it can provide expertise and technical support
to investigations and operations carried out in the member states; this,
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however, can happen only under the supervision and the legal responsibility
of the member states concerned (Europol 2005).

Europol officers do not enjoy any law enforcement powers and cannot
carry out any investigations in the territories of the member states. They
remain essentially dependent on the information provided by national
authorities. This information is provided rather unevenly, with some national
authorities often being much more reluctant to provide Europol with data
than others. Political pressure on national police forces to cooperate fully
with Europol has increased under the impact of the post–September 11 terror-
ist threat, but some problems remain. A complicating factor is that in the
particularly sensitive field of anti–terrorism certain categories of data (in
particular those from national intelligence services and foreign and defence
ministries) are centralized and analysed not by Europol but by the so–called
‘Situation Centre’ (SITCEN) in the General Secretariat of the Council under
the authority of the Secretary–General of the Council and the EU Anti–
terrorism Coordinator (see below). A further restriction on the information
supply side is the fact that Europol has so far — because of different data
protection provisions under the Schengen system — only limited access to SIS
data.

Europol can provide valuable support to investigations into and operations
against cross–border crime, but it can neither collect the data nor carry out
these operations. Europol therefore has to be regarded as a facilitator of
transboundary cooperation between the national law enforcement systems
and does in no way replace them. This is, of course, fully in line with the idea
of internal security risk management underlying the AFSJ as discussed above.

In addition to Europol, several other agencies have information exchange
and analysis functions. The cross–border prosecution agency Eurojust,
although primarily serving as a coordinating body (see below), also serves
certain information exchange purposes in the prosecution of terrorism and
human trafficking cases (Eurojust 2005). The same applies to the new
European Agency for the Management of Operational Cooperation at the
External Borders (FRONTEX), which was established in Warsaw in June
2005. While FRONTEX has primarily coordination functions, it has also
been vested with the task of analysing the risk situation at the Union’s exter-
nal borders in order to identify priorities for operational cooperation
between national border police forces and to facilitate its effective implemen-
tation. As in the case of Europol and Eurojust, FRONTEX agents do not
have any cross–border law enforcement powers.

To complete the picture, two monitoring agencies should be mentioned
that, although not having any direct law enforcement related tasks, provide
analyses which are used for developing EU risk management strategies. The
first of those is the European Monitoring Centre for Drugs and Drug Addic-
tion (EMCDDA) in Lisbon. It provides the EU and member states with
comprehensive, reliable and comparable data on the development trends of
drug addiction and the drugs market in the EU; its analyses extend to risk
assessments for specific types of drugs and drugs–related crimes (European
Monitoring Centre for Drugs and Drug Addiction 2005). The EMCDDA
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reports provide an important basis for the adoption of the multi–annual EU
Drugs Strategy (currently 2005–2012) and the EU Drugs Action Plan
(currently 2005–2008), which place a major emphasis on the fight against
drug trafficking and therefore form part of the EU’s internal security risk
management efforts.

The second of the monitoring agencies is the Vienna–based European
Monitoring Centre for Racism and Xenophobia, which provides the EU and
the member states with information and data on racism, xenophobia and
anti–Semitic phenomena at the European level. These, in turn, serve as a
basis for EU measures or actions against racism and xenophobia.

The two agencies have in common that they are both based on a network
of centres in the individual member states; these centres collect relevant data
in the member states.3 A key problem for the monitoring agencies is the
difficulty of obtaining comparable data from member states, a challenge
compounded because of different collection priorities, methods, techniques
and time–scales.

The information exchange and analysis capabilities put in place by the EU
are characterized by a network approach. Europol, Eurojust, FRONTEX
and the Monitoring Agencies are all centres of networks of information and
heavily dependent on the provision of sufficient data from the respective
national authorities as they only have very limited possibilities — and indeed
capacities — to collect data of their own. This is a further important aspect
of the EU’s focus on interaction rather than integration of national systems
as regards internal security risk management.

Operational Cooperation

Without any operational capacities in the area of internal security, the EU
must ensure there are instruments for effective cross–border operational
cooperation between national authorities. The general framework for such
cooperation is provided by the Council working structure with its various
committees and working groups in which — as part of the overall policy–
making process — priorities and principles of operational cooperation are
agreed upon.4

A special ‘coordination’ position inside the Council Secretariat–General is
held by the EU’s Counter–Terrorism Co–ordinator, currently Mr Gijs de
Vries. The title is slightly misleading, as Mr De Vries’ task is primarily to co-
ordinate all relevant activities within the Council and to monitor — rather
than coordinate — the implementation of EU anti–terrorism measures by the
member states. The position has not been vested with any real powers and
its discretion is limited as Mr De Vries acts under the authority of the Secre-
tary–General of the Council, Mr Javier Solana.

To further police cooperation, the Council established in 2000 a ‘Police
Chiefs Task Force’ (PCTF) consisting of national police chiefs. Its purpose is
to provide — in cooperation with Europol — a forum for the exchange of
experiences, common evaluations and the planning of common operations in
the fight against cross–border crime. Unlike Europol, however, the Task Force
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is not an institution with legal competences and a permanent infrastructure
but a high level co–ordination group that meets at least once per Presidency.
The lack of any specific powers, the long intervals between meetings and the
absence of a proper implementation structure have relegated the PCTF to a
discussion forum with little operational output. In addition, the role of the
PCTF vis–à–vis Europol remains unspecified.

Neither the intermittent meetings of Council working groups nor the
PCTF can provide day–to–day coordination and support for cross–border
operations. As a permanent institution with significant numbers of staff,
Europol would prima facie appear in a much better position to do so.
However, Europol has no formal coordination powers because of current
competence restrictions in the Europol Convention. The agency can only
recommend that national authorities cooperate on some cross–border crime
phenomenon, providing advice and support should such cooperation
actually happen.

Two agencies possess at least some real coordination powers. The first is
Eurojust, which has the task of facilitating judicial cooperation between
prosecutors and magistrates in the member states. Eurojust facilitates the
implementation of international mutual legal assistance and extradition
requests. It is composed of twenty–five senior prosecutors and judges (called
‘National Members’), one nominated by each of the individual member
states. The agency has the power to ask national prosecution authorities to
undertake an investigation or prosecution or to set up a joint investigation
team; it may also request a member state to consider whether another
member state might be in a better position to conduct an investigation or
prosecution in a specific case of serious cross–border crime. Eurojust often
plays an important coordinating role without using these formal powers by
simply suggesting certain forms of cooperation to national prosecution
authorities regarding cases with a transboundary dimension (Eurojust 2005,
and supplementary interview information).

The second agency with real coordinating powers is the aforementioned
FRONTEX agency for operational cooperation at external borders. It has
been vested with the power not only to evaluate but also to approve and co-
ordinate proposals for joint operations and pilot projects initiated by
member states with regard to external border management. In agreement
with the member state(s) concerned, the agency may launch initiatives for
joint operations and pilot projects. When an individual member state faces
particular difficulties in guarding the EU’s external border, the agency may
organize technical and operational assistance by coordinating the support of
or by deploying its own experts. FRONTEX can mobilize operational and
training centres in the member states (so–called ‘specialized branches’).5

FRONTEX does not harbour anything like a central command structure for
police forces protecting external borders — these remain firmly under
national control — but it can initiate, coordinate and evaluate operations
involving units from several member states for an identified common
purpose, such as, for instance, the dismantling of a network of traffickers in
human beings or drugs (Romestant 2005).
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In most cases, however, cooperation is still handled primarily by the
national authorities involved. The legal framework that was established for
multinational “joint investigation teams” (Convention on Mutual Assistance
in Criminal Matters 2005) provides that such cross–border investigation
teams should always be led by an officer of the member state in which they
are operating, reserves law enforcement powers for the officers of that
member state and restricts Europol officers to a mere supporting role.

One recent example typifies the operational relationship between national
and supranational authorities. Between November 2005 and January 2006
four major production and storage locations for the illegal production of
synthetic drugs in Belgium and Netherlands were raided. The raids were a
result of a long–term Dutch–German investigation supported by Europol
and Belgian police. As a result, a major criminal group has been dismantled
and 21 persons arrested in the Netherlands, in Belgium and in Germany.6

The operation was discussed in the Council working parties on drugs and
police cooperation. Europol provided analytical and specialist support plus
on–the–spot operational and technical expertise. Europol’s contribution
consisted, in particular, of the demonstration of the significant links between
the criminal group and several synthetic drug–related waste sites in Belgium,
Germany and the Netherlands.7 This successful operation reveals that coop-
eration between essentially autonomous national law enforcement authori-
ties — supported, not directed, by European structures — continues to be the
essence of EU cooperation in the internal security field.

The Legislative Dimension

Legislative action forms an integral part of the EU’s approach to internal
security risk management. Three primary usages can be distinguished: legis-
lation for harmonization, for mutual recognition and for institutionalization
purposes.

Legislation for Harmonisation Purposes

Differences between national criminal law provisions can be a major obstacle
to the fight against cross–border crime as definitions of the constituent
elements of certain types of crime and penalty levels may vary considerably
and, in some cases, a behaviour which is classified as a criminal act in one
member state may not be classified as such in another. Such differences make
transboundary law enforcement and cooperation between the respective
authorities a difficult affair, and criminals can try to exploit these differences
for their own benefit (Barbe 2002). The harmonization of national criminal
law, however, is fraught with political difficulties as national criminal
provisions are often tied to firmly entrenched national legal approaches and
traditions, societal, cultural and even religious attitudes.

As a result, harmonizing legislation has so far been used only sparingly in
the internal security domain, with legislative action being limited to the
harmonization of the constituent elements of particularly serious forms of
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cross–border crime and penalty levels. A typical example for this approach
is the Framework Decision on combating terrorism of 13 June 2002 (Council
of the European Union 2002a) which establishes a list of political intentions
as main criteria for distinguishing a terrorist offence from offences in
common law and a minimum maximum penalty of fifteen years for leading
a terrorist group and eight years for participating in terrorist activities. The
‘minimalist’ nature of this type of harmonization has also been used for
trafficking in human beings, drug–trafficking and environmental crime. The
criteria leave open wide margins of interpretation and there is no minimum
penalty as well as no restriction on member states wishing to impose much
higher maximum penalties.

Legislation for Mutual Recognition Purposes

Legislative action that furthers mutual recognition of judicial decisions is
regarded as a ‘softer’ alternative to legal harmonization of substantive law
(which involves tremendous difficulties). The most advanced instrument of
mutual recognition adopted so far is the Framework Decision introducing a
European Arrest Warrant of 13 June 2002 (Council of the European Union
2002b). The issuing of a European Arrest Warrant (EAR) by a judicial
authority in one member states makes it possible to have suspects arrested in
another member state and transferred to the requesting member state with-
out formal extradition procedures, eliminating much of the possible political
intervention in the procedure by national governments. Its significance lies,
in particular, in the fact that law enforcement authorities in another member
state will normally recognize the judicial issuing of an EAR in another
member state as sufficient grounds for arresting and transferring a suspect,
even if the suspect is of the nationality of the requested state. However, the
EAR only applies to serious forms of crime and some limited grounds for
refusal still exist.

Although mutual recognition has been applied to other issues, such as the
execution of orders of freezing property or evidence, it is still far from univer-
sally applied in the fight against cross–border crime. As long as major
differences between substantive and procedural criminal law persist in the
member states, national authorities continue to be wary of simply accepting
judicial decisions in other member states as equivalent to those adopted at
home. This shows that legislation for mutual recognition purposes without
harmonizing legislation clearly has its limitations.

Legislation for Institutionalization Purposes

This category of legislative action needs to be mentioned only briefly here as
its main output — the creation of the special agencies in the AFSJ context —
has already been covered. All permanent structures — including databases
such as the SIS — are normally based on legal acts for reasons of legal capacity
to act, legitimacy and legal certainty. Legislative action has so far strengthened
the basis for a more effective interaction between the national judicial and
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policing systems, but — because of the political difficulties of harmonization
— it has left substantive national law in the internal security field largely
untouched. In legal terms, this means that EU internal security risk manage-
ment still has to cope with twenty–five different national systems that are
linked together by a range of cooperation instruments and mechanism rather
than any form of integration.

Conclusions

There can be no doubt that, since the 1990s, the EU has developed a common
risk awareness in the JHA domain, especially with regard to internal security
issues connected with serious forms of cross–border crime, in particular
terrorism and organized crime, and illegal immigration. It is also fair to say
that substantial elements of a common risk management approach have been
put into place. On the conceptual side, this is a main objective of the single
“area of freedom, security and justice”, with a focus on internal security and
heavily securitized concepts of “freedom” and “justice”. Both Council and
Commission have established substantial policy–making capacities, although
these remain affected by the split of the AFSJ into the first and a third pillars.
The Commission’s institutional and political position is weaker in the third
pillar, the domain that contains an array of capacities crucial to internal
security management.

The information exchange and analysis dimension has also seen major
developments, but the central analysis capacity remains dependent on an
uneven supply from the national systems and is partially weakened by insti-
tutional proliferation and fragmentation. In the operational field much has
been achieved in terms of facilitating and supporting operational coopera-
tion between national authorities, but the EU remains without operational
capabilities of its own, and the coordination powers of agencies such as
Eurojust and FRONTEX fall well short of central command functions.
Legislative action has so far been aimed primarily at reducing barriers to the
interaction between national judicial and policing systems without any real
integration, the preference given to mutual recognition and ‘minimalist’
harmonization being characteristic in this respect.

As a result, EU transboundary risk management in the justice and home
affairs domain remains characterized by a focus on enhanced interaction
between legally and structurally largely unchanged national internal security
systems rather than the creation of integrated EU capabilities, instruments
and structures. This comes at a price: a loss of efficiency because of structural
fragmentation and friction caused by persisting major differences between
the twenty–five co–existing national systems. However, the costs of creating
an integrated JHA system for internal security management purposes with
centralized decision–making, analysis and operational capabilities as well as
significant legal harmonization could be rather high. This is not only because
of the political sensitivities involved, but also because of the massive costs of
legal and structural adaptation at the national level, the likely disruption of
parts of the existing internal security structures and the potential civil
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liberties risks involved in the build up of any centralized internal security
management system (for which the USA provides a cautionary example).
There are therefore some good reasons why the EU — at least for the time
being — should focus on cooperative rather than integrative measures and
structures in its internal security risk management in the JHA domain.
Positive results and experiences on the cooperation side could well increase
the willingness to engage in more integration at a later stage.

Notes

1. It is important to note that EU governments have limited the scope of their common management to

‘serious’ forms of crime with a clear cross–border dimension, leaving youth crime, street crime,

prostitution etc. to national authorities.

2. This is true even though no specific reference is made in Titles IV TEC and VI TEU to the subsidiarity

principle.

3. In the case of the EMCDDA this is the European information network REITOX and in the case of

the Vienna Monitoring Centre the European Information Network on Racism and Xenophobia,

RAXEN.

4. Joint operations are normally also discussed in the groups concerned (such as in the working party

on police cooperation) which also receive reports once they are carried out.

5. These include the common risk analysis centre (RAC) in Helsinki, the Ad–hoc Training Centre

(ACT) for border guard officers in Vienna and sectoral operational co–ordination centres such as the

Centre for Land Borders (CLB) in Berlin, the Air Borders Centre (ACB) in Rome, the Eastern Centre

for Sea Borders (ECSB) in Piraeus (Greece) and the Western Centre for Sea Borders (WCSB) in

Madrid.

6. Three of the locations were used for the storage of more than 100,000 litres of chemicals and many

items of custom–made and industrial equipment designed for use in factory–scale production. In the

fourth location a sophisticated production unit was seized, capable of producing substantial amounts

of MDMA (’Ecstasy’) and amphetamine.

7. Information based on Europol Press Release, 01/02/06, and supplementary interview information.
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