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Abstract
In its Taylor decision the Special Court for Sierra Leone denied immunity ratione personae to the, at the time of the indictment, President of Liberia. This article first analyzes the legal 
reasoning of that decision. The Court's finding that it is an international court is approved; the consequence it attaches to that finding is criticized. The decision is then presented as an 
illustration of the negative consequences of relying upon controversial elements of the ICJ's Arrest Warrant case. It is suggested that instead of the distinction between national and 
international courts, the difference between criminal responsibility and procedural immunity could have been the basis for the reasoning of the ICJ and Special Court.
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Impunity has lost one of the latest battles in the ongoing struggle between classical state sovereignty and more modern tendencies to encroach on sovereignty in cases of international 

crimes. The Special Court for Sierra Leone1 decided that even though Charles Taylor was President of Liberia at the moment he was indicted, he was not entitled to immunity.2 This 
article will place the Special Court's decision in the larger context of developments on immunity in international law and will in particular show how the Taylor decision has been 

influenced by reasoning of the International Court of Justice (ICJ) in the Arrest Warrant case.3 That judgment has been discussed extensively.4 This article focuses upon the manner in 
which the decision in Taylor, as one of the first cases in which the reasoning of the ICJ in the Arrest Warrant case is applied, vividly illustrates the problematic consequences of some of 
the reasoning in that judgment for the coherence of international law.

Two central arguments of the decision in Taylor will be analyzed: the legal nature of the Special Court (section 3) and the consequences of that legal nature (section 4). The Court's 
conclusion on the legal nature will be supported; the conclusion on the consequences of that nature will be questioned. It will be demonstrated that the roots of the Special Court's 
problematic analysis of the consequences of it being an international criminal court are in the ICJ's reasoning in the Arrest Warrant case. The article will point to some weaknesses in the 
ICJ's and Special Court's reasoning. A modest alternative approach will be suggested that might be, although departing from the reasoning of the ICJ and the Special Court, more 
beneficial for the consistency of the applicability of international law (section 5). First the Special Court and its decision in Taylor will be introduced (section 2).
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When in 2000 the Revolutionary United Front, the rebel group that had entered Sierra Leone from Liberia in 1991 and kicked off a gruesome war that would last over a decade resulting 
in the death, maiming and rape of tens of thousands, once again violated a peace agreement, the government of Sierra Leone requested the United Nations (UN) to set up a criminal 

tribunal.5 As a result of the continuing violations, the amnesties provided for in the 1996 and 1999 peace agreements had come into question. Moreover, with respect to the amnesty in 

the 1999 Lomé Agreement6 the Special Representative of the UN Secretary-General had added at the time a disclaimer that the amnesty provision would not be applicable to international 

crimes of genocide, crimes against humanity and other serious violations of international humanitarian law.7 Following the government's appeal, the Security Council unanimously 
adopted Resolution 1315 (2000), requesting the Secretary-General ‘to negotiate an agreement with the government of Sierra Leone to create an independent special court’ and 

recommending some features of such a ‘special court’. When that agreement, of which the Special Court's Statute is an integral part,8 had been concluded it was welcomed by the 

Council.9

Having started its work in August 2002, the Special Court indicted in March 2003 the then President of Liberia, Charles Taylor. As the second Head of State, and as the first African 
Head of State, he was indicted by an international court while in office. On 17 counts he is accused of planning, instigating, ordering, committing or otherwise aiding and abetting in the 
planning, preparation or execution of crimes such as terrorizing the civilian population and collective punishments, unlawful killings, physical and in particular sexual violence, use of 

child soldiers, abductions and forced labour, looting and burning and attacks on peacekeepers.10 The Special Court also issued an international warrant of arrest and order for his transfer 
and detention. The indictment and warrant were revealed only in June 2003, when Taylor was participating in peace negotiations in Ghana. Under national and international pressure 
Taylor resigned in August 2003 as part of the deal in the negotiations for peace for his country. Although he had initially demanded withdrawal of the warrant in exchange for his 
resignation, in the end he settled for asylum that had been offered by Nigeria. After the issuance of the Interpol Red Notice in December 2003, Nigeria immediately declared that it would 

disregard it and not extradite Taylor. However, considering international leverage,11 it is quite possible that Taylor will one day be extradited, and then Case No. SCSL-03-01, 

Prosecutor of the Special Court v. Charles Taylor, will commence.12 The first decision in that case has already been made. In the 31 May 2004 decision under consideration, the 

Appeals Chamber of the Special Court rejected Taylor's preliminary motion in which he claimed immunity.13 The Court did so by first emphasizing its ‘truly international’ legal status, 

despite the absence of Chapter VII powers, and by finding that it is an ‘international criminal court’.14 It then went on to hold that because of its nature as an international criminal court 
the paragraph in its statute that denies immunity to officials is ‘not in conflict with any peremptory norm of general international law and its provisions must be given effect by this 
Court’. The judges concluded that ‘the official position of the Applicant as an incumbent Head of State at the time when the criminal proceedings were initiated against him is not a bar to 

his prosecution by this Court’.15

The reasoning of the Court rests on two consecutive arguments. First, the Special Court is an international criminal court. Second, the consequence of that legal nature is that a provision 
in its statute denying immunity can be opposed to Taylor. The validity of these arguments will be discussed in turn.
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Although the resolution in which the Security Council requested the Secretary-General to negotiate an agreement on the Special Court with the government of Sierra Leone referred in a 

preamble to the situation in Sierra Leone as a continuing threat to international peace and security,16 and although the Council later welcomed the establishment of the Court,17 the 

Council itself did not establish the Special Court.18 Unlike the International Criminal Tribunals for the former Yugoslavia (ICTY)19 and Rwanda (ICTR),20 which were established by 

mandatory Security Council resolutions adopted under Chapter VII of the UN Charter,21 the legal basis of the Special Court is an agreement between the United Nations (UN) and the 

government of Sierra Leone.22 In that sense it shares its legal nature with the International Criminal Court (ICC) which was also established by a treaty, be it by a treaty with only, and 

many more, states as parties.23

As a consequence of its being a treaty-based and not a Chapter VII-based Court, third states not party to the treaty, are not bound to co-operate with it. The Security Council's 
involvement in its establishment does not change this. The Council did not ‘forget’ to give the Special Court the Chapter VII powers enjoyed by the ICTY and ICTR. Both the Secretary-
General in the establishment phase and the previous President of the Special Court in the operational phase of the Court have requested the Council to grant the Court Chapter VII 

powers, but that never occurred.24

The Special Court is often referred to as a ‘hybrid court’.25 It is considered hybrid, because its Statute contains, unlike the two ad hoc tribunals, not only crimes under international law, 

but also certain different crimes under Sierra Leonean law.26 Others refer to the Special Court's mixed composition of both Sierra Leoneans and internationals as another sign of the 

Court's hybrid character. However, although the Court can indeed be labelled a ‘treaty-based sui generis court of mixed jurisdiction and composition’,27 the law applied by the Court and 

the nationality of the staff do not determine the legal nature28 of the Court.29 The Secretary-General rightly held that the legal nature of the Special Court, as with any other legal entity, 

is determined by its constitutive instrument.30 Since the constitutive instrument is an agreement between a state – Sierra Leone – and an international organization – the UN – the legal 
nature of the Special Court is international.

This is not changed by the fact that the agreement has been incorporated into domestic, Sierra Leonean, legislation.31 The Ratification Act bears out that the Court is an international body 

that operates outside of and not subject to the Sierra Leonean Constitution.32

Even before the decision in Taylor, the Special Court had shed light on its legal nature, deciding on preliminary motions attacking the lawfulness and validity of its creation.33 It rejected 

the arguments that its establishment was contrary to the Constitution of Sierra Leone34 and held that it was an international tribunal ‘established by law’.35 Moreover, in a decision on 
the validity of the provision in its Statute denying amnesty accorded in the Lomé Agreement, the Court explained:

Upon its establishment the Special Court assumed an independent existence and is not an agency of either of the parties which executed the Agreement establishing the Court. It is 
described as ‘hybrid’ or ‘mixed jurisdiction’ because of the nature of the laws it is empowered to apply. Its description as hybrid should not be understood as denoting that it is part of 

two or more legal systems.36

Therefore, scholarly descriptions of the Court as ‘a national court with a large involvement’,37 and a ‘Sierra Leonean international court’38 or as part of the category of ‘internationalized 
domestic courts (semi-internationalized courts), which are part of the domestic justice system of their host countries, but include a mix of local and international judges who apply both 

international and domestic law’,39 aptly describe the hybrid characteristics of the Court, but do not acknowledge the fundamentally international legal nature of the Special Court.

However, in Taylor the Special Court deemed it necessary to advance more arguments than the fact that it derives its existence from an international treaty to establish that it is ‘truly 

international’.40 It pointed to the ‘high level involvement of the Security Council’41 and made the disputable statement that the ‘Agreement between the United Nations and Sierra Leone 

is an agreement between all members of the United Nations and Sierra Leone’. Not only is this highly questionable considering the law on international organizations;42 for the 
reasoning on the legal nature of the Special Court, the remark was also unnecessary. As the constitutive instrument is decisive for the legal nature of a court, the Special Court, established 
by an international treaty, is an international criminal court, notwithstanding the fact that its constitutive instrument is different from that of other international criminal courts like the 
ICTY and ICTR (Security Council resolutions).

The Court thus came to the correct conclusion that its legal nature is international, although some of the arguments it advanced are disputable. However, the Court's emphasis on the 
Security Council's involvement may well have more to do with the second step the Court made to deny Taylor immunity: the consequences of its international legal nature.
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The entire analysis of the Court's legal nature, national or international, would not have been necessary if the question of whether immunity applies to an incumbent official depended on 
factors other than the nature of the Special Court, for example, on the nature of the crime. Having mentioned various provisions in the statutes of other international criminal courts 
(Nuremberg, ICTY, ICTR, ICC) that deny immunity to officials, the Special Court seemed to hint at this by stating: ‘The nature of the offences for which jurisdiction was vested in those 

various tribunals is instructive as to the circumstances in which immunity is withheld.’43 However, the Court immediately went on to say that ‘the nature of the Tribunals has always 

been a relevant consideration in the question whether there is an exception to the principle of immunity’.44 Although a consideration obviously inspired by the Arrest Warrant case, it 
referred to that case only subsequently, referring to the paragraph in which the ICJ held that ‘an incumbent or former Minister for Foreign Affairs’ may be subject to criminal proceedings 

before ‘certain international criminal courts, where they have jurisdiction.’45 The Special Court admits that the reason for the distinction between national and international courts is ‘not 
immediately evident’ but it ‘would appear due to the fact that the principle that one sovereign state does not adjudicate on the conduct of another state; the principle of state immunity 
derives from the equality of sovereign states and therefore has no relevance to international criminal tribunals which are not organs of a state but derive their mandate from the 

international community’.46 The Court quoted Professor Orentlicher's amicus brief that provided another reason for the distinction: ‘states have considered the collective judgment of the 
international community to provide a vital safeguard against the potential destabilizing effect of unilateral judgment in this area’. The Court also referred to the judgment of Lord Slynn of 
Hadley in Pinochet, who argued that ‘there is . . . no doubt that states have been moving towards the recognition of some crimes as those which should not be covered by claims of state 

or Head of State or other official or diplomatic immunity when charges are brought before international tribunals’.47 The Court reached the conclusion that Taylor's official position at 
the moment he made the application was not a bar to prosecution by the Court.

Although the Court only referred to the ICJ's Arrest Warrant case in one paragraph, it is obvious from the arguments put forward in Taylor's Application that the importance of the 
distinction between national and international courts for the immunity issue was derived predominantly from that case. It is therefore instructive, before criticizing the consequences 



attached to the distinction, to recap the ICJ's relevant considerations.48

When comparing the situation of Taylor with that of the key person in the Arrest Warrant case, Yerodia Ndombasi, Minister for Foreign Affairs of the Democratic Republic of Congo at 
the moment he was indicted by a Belgian court, the following points are noticeable.

First, both were incumbent officials at the time of the indictment and issue of the arrest warrant: Yerodia Minister for Foreign Affairs, Taylor Head of State. In the Arrest Warrant case 
the ICJ found that immunity for a Minister for Foreign Affairs from jurisdiction in other states is ‘firmly established’ in international law. It avoided the question as to where in 

international law that immunity has been so firmly established and immediately turned to the extent of the immunities enjoyed by such a Minister.49 In Taylor's case of a Head of State, 

the principle of immunity is even more firmly established in customary international law and is not questioned.50 The immunities enjoyed by a Minister for Foreign Affairs attach a 
fortiori to the Head of State, as the state's representative par excellence.

Second, both Yerodia and Taylor were indicted for war crimes and crimes against humanity. In the Arrest Warrant case Belgium had contended that while in general Ministers for 
Foreign Affairs enjoy immunity, they do not when suspected of having committed crimes of that nature. However, from state practice (case law and national legislation) the Court could 
not deduce such a rule, nor from the rules concerning the immunity or criminal responsibility of persons having an official capacity contained in the legal instruments creating 
international tribunals. The latter rules would apply only to the specific international tribunals and could not lead to the conclusion that similar rules applied in regard to prosecutions in 
national courts. The decisions of these courts would not lead to a different conclusion either, because they do not ‘deal with the question of the immunities of incumbent Ministers for 

Foreign Affairs before national courts where they are accused of having committed war crimes or crimes against humanity’.51 So at this point the ICJ made the critical distinction that is 
the key difference between the situations of Yerodia and Taylor. Yerodia was prosecuted by a national court (Belgian); Taylor by an international court (the Special Court).

Having discarded Belgium's argument, the ICJ, probably aware of the consequences of this finding (immunity for incumbent officials even though they are accused of international 
crimes), continued with a soothing remark: ‘immunity from jurisdiction enjoyed by incumbent Ministers for Foreign Affairs does not mean that they enjoy impunity in respect of any 

crimes they might have committed, irrespective of their gravity.’52 The Court enumerated four situations in which immunity and impunity do not go together. Whilst these considerations 
were for Yerodia's situation obiter dicta, in Taylor's case one of them became crucial as it provided the Special Court with the key to distinguish the two cases. According to the ICJ: ‘[A]

n incumbent or former Minister for Foreign Affairs may be subject to criminal proceedings before certain international criminal courts, where they have jurisdiction.’53 Apparently, in 
the view of the Special Court, this circumstance was the decisive distinction between Yerodia's and Taylor's situations and hence it could come to an opposite result as the ICJ. Whereas 
Yerodia had been entitled to immunity at the moment he was indicted, Taylor was not. Yerodia was prosecuted by a Belgian national court, obviously not belonging to the category of 
‘certain international criminal courts’. The Special Court, however, had, correctly, established that it itself is an international court.

But it is questionable whether it belongs to the category of ‘certain international criminal courts’ as mentioned by the ICJ. Before examining this issue, first the other requirement ‘where 
they have jurisdiction’ will be assessed, since, immunity being an exception to jurisdiction, jurisdiction precedes immunity. In the decision the Special Court only addressed the 
internationality requirement and apparently assumed that it had jurisdiction.

The first Article of the Statute of the Special Court is the basis for the exercise of its jurisdiction:

The Special Court shall . . . have the power to prosecute persons who bear the greatest responsibility for serious violations of international humanitarian law and Sierra Leonean law 
committed in the territory of Sierra Leone, since 30 November 1996, including those leaders who, in committing such crimes, have threatened the establishment of and implementation 

of the peace process in Sierra Leone.54

The original version of the Security Council resolution demanding the establishment of the Special Court, drafted by the United States, was limited to ‘senior Sierra Leone nationals’;55 

however, as this has been expanded to the more general ‘those who bear the greatest responsibility’, Taylor can match the personal jurisdiction requirements.56

The underlying principle for jurisdiction claimed in the Statute, the territoriality principle, is perfectly compatible with international law. It is the most widely acknowledged base for 
jurisdiction in international law, since it is an inherent part of sovereignty of a state. A state has the right to adjudicate crimes that have been committed on its territory, whether by 
nationals or by foreigners. Taylor could argue that he never actively committed the crimes he is accused of in Sierra Leone, since he was present in Liberia. However, the territoriality 
principle does not only grant jurisdiction to the state where the act has commenced (subjective element), but also to the state where the act is completed (objective element). In case it is 
difficult to construe a link between acts of Taylor in Liberia and the factual crimes committed in Sierra Leone, Sierra Leone could also invoke the protective principle or passive 

personality principle as a basis for jurisdiction. Whether universal jurisdiction in absentia is allowed is still controversial.57

Sierra Leonean national courts would be allowed to exercise jurisdiction over Taylor on the basis of the widely accepted grounds for jurisdiction such as the territoriality, passive 
personality, and protective principles and therefore it can be sustained that Sierra Leone could share this jurisdiction with the Special Court, although in the Statute only the territoriality 
principle is explicitly mentioned. Had Sierra Leone not consented to the Special Court, the Court would violate the sovereignty of Sierra Leone and would need an alternative 
authorization for the exercise of jurisdiction, which could have been a Security Council resolution like the two ad hoc tribunals. Since Sierra Leone consented and the jurisdiction claimed 
in the Statute is compatible with international law, the jurisdiction requirement is indeed, as the Court apparently assumed, fulfilled.

However, the question whether the Special Court belongs to the ICJ's category of ‘certain international criminal courts’ as a consequence of which immunity can be denied to incumbent 

officials is more difficult. The ICJ did not set out guidelines for this category and only referred explicitly to the ICTY, ICTR and ICC.58

In the Taylor decision the Special Court compared the relevant article in its Statute denying immunity with similar provisions in the Nuremberg Charter and Principles and the Statutes of 
the ICTY, ICTR and ICC. Article 6(2) in the Statute of the Special Court reads: ‘The official position of any accused persons, whether as Head of State or Government or as a 
responsible government official, shall not relieve such person of criminal responsibility nor mitigate punishment.’

This paragraph is indeed nearly identical to Article 7 of the Nuremberg Charter,59 Principle III of the Nuremberg Principles,60 Article 7(2) of the ICTY,61 Article 6(2) of the ICTR 

Statute62 and Article 27(1) of the Statute of the International Criminal Court.63 The crucial question, though, is why these ‘certain international criminal courts’ would be allowed to 
disrespect the immunity of incumbent officials. If one argues that there can be no immunity for certain international crimes and that these provisions merely reflect international customary 
law, the Special Court would be allowed to deny immunity to every Head of State. However, the distinction between prosecutions by national and international courts is then hard to 
maintain: should they not apply the same international law? This approach will be further elaborated in the next paragraph, but is not the one taken by the ICJ and Special Court. Their 
approach holds that whilst normally officials are entitled to immunity, even for international crimes, statutes of international courts can provide for exceptions. The question arises as to 
what legal foundation exists for such an exception.

With respect to treaty-based tribunals like the ICC it can be argued that the states parties have consented to lift the immunity of their officials in case they are prosecuted before the ICC. 

However, in accordance with the fundamental principle of every law system pacta tertiis nec nocent nec prosunt (a treaty binds the parties and only the parties)64 the provision of Article 

98 of the Rome Statute provides that the absolute immunity of officials of third states has to be respected.65 The only way legitimately to lift the immunity of officials of non-party states 
would be if such a provision is supported by a Security Council resolution adopted under Chapter VII of the UN Charter. Either the tribunal itself is rooted in such a Security Council 
resolution (ICTY and ICTR) or the resolution determines it for another court (which has not yet happened, but would be possible).

Consequently, if two states (or a state and an international organization) decide to establish a tribunal by a treaty between them, the fact that it is thus an international tribunal is not 

enough for it not to respect the immunity enjoyed by officials from third states. If this were not the case, it would be a very easy and unjustifiable escape from international obligations.66 
Since Liberia is not a party to the agreement that established the Special Court and since the Court does not have Chapter VII powers, the conclusion according to this line of reasoning 
should be that there is no ground on which the provision denying immunity in the Special Court's Statute is opposable to a third state, Liberia.

Nevertheless, the Special Court reached the opposite conclusion. Unlike the ICJ the Special Court explicitly addressed the question of what founds the distinction between national and 
international courts. First, international criminal tribunals would derive their mandate from the international community and hence do not, unlike national courts would, violate the 

principle that sovereign states do not adjudicate on the conduct of another state.67 Second, derived from Professor Orentlicher's amicus brief, the collective judgment of the international 
community provides a vital safeguard against the potential destabilizing effect of unilateral judgment. Therefore, the Court implicitly interprets the ICJ's ‘certain international criminal 
tribunals’ as ‘international criminal tribunals in the establishment of which the international community was involved’. Referring to Article 24 of the UN Charter, determining that, in 
carrying out its duties under its responsibility for the maintenance of international peace and security, the Security Council acts on behalf of the members of the UN, the Special Court 
concluded: ‘The Agreement between the United Nations and Sierra Leone is thus an agreement between all members of the United Nations and Sierra Leone. This fact makes the 



Agreement an expression of the will of the international community.’68 Adoption of that approach essentially consists of an implicit waiver of immunity: since all UN member states, 
including Liberia, have entrusted the Security Council to act in cases of threats to international peace and security, they have also consented to the possible lifting of immunity.

While neither the consent ground nor the Security Council resolution ground were clearly present in Taylor, the Court tried to find a ground for lifting the immunity by combining the 
two grounds for as far as they were present. That reasoning is, with respect, unconvincing. It is very unlikely that every treaty concluded by the Secretary-General on behalf of the UN, 
authorized by the Council, can be considered a treaty to which all member states are parties. It would be hard to reconcile with the independent international personality of the UN. The 

UN is more than the sum of its members and the organization ‘occupies a position in certain respects in detachment from its Members’.69 More generally, ‘international community 
involvement’ is an imprecise criterion for whether third states can be affected by statutes of ‘international courts’, in particular whether the immunities of their officials can be ignored or 
not. How much ‘international involvement’ is required? Can it also be involvement of UN organs other than the Security Council, like in the case of the Extraordinary Chambers in the 

Courts of Cambodia?70 Or what if a regional organization establishes an international criminal court?

The conclusion must be that, if, as the ICJ held, international law provides for immunity to incumbent officials also in case of alleged international crimes, the internationality of the 
tribunal as such is not a sufficient ground for lifting the immunity. The immunity is only lifted from officials of those states that consented to the agreement or if a Security Council 
resolution binds ‘third states’ to that extent.

The next paragraph will explore whether the alternative route the Special Court hinted at but did not follow – the nature of the crime instead of the nature of the tribunal determining the 
immunity question – provides a better answer to immunity questions. Instead of the national–international court distinction, another distinction will prove to be essential: that between 
criminal responsibility and procedural immunity.
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In the Arrest Warrant case the ICJ rejected Belgium's argument that there was an exception to immunity for incumbent officials in case of alleged international crimes. The ICJ could not 
deduce such a rule from state practice (case law and national legislation) nor from the relevant rules contained in the legal instruments creating international tribunals. According to the 
ICJ, the latter rules only applied to the specific international tribunals and could not lead to the conclusion that similar rules applied in regard to prosecutions in national courts. The 
decisions of these courts would not lead to a different conclusion either, because they do not ‘deal with the question of the immunities of incumbent Ministers for Foreign Affairs before 

national courts where they are accused of having committed war crimes or crimes against humanity’.71

That aspect of the reasoning of the ICJ may be criticized. First, it will be submitted that the statutes and practice of international courts on immunity are relevant to prosecutions in 
national courts, because they reflect customary international law. That law is related to the internationality of the crime and not of the tribunal and has to be applied by all tribunals 
applying international criminal law. Second, the ICJ's distinction between the different immunities for former and incumbent officials will be approved, but it will be argued that 
nevertheless practice with respect to one can influence the other.

The ICJ's observation that the statutes of the international courts have been especially designed for those courts and not for trials by municipal courts is obviously true. However, that is 
not to say that the competence to deny immunity is created in these instruments nor that it is an exclusive competence of international courts. The rules on immunity in the statutes could 
also codify customary international law on international crimes to be respected by all courts that apply international criminal law, irrespective of their nature (national or international). 
True, because of their international nature, the international tribunals may have been catalysts in finding or even developing these rules, however, not with the intention to keep the rules 
within the artificial boundaries of international courts. On the contrary, the courts pronounced on these rules as principles of international law and there are no indications that they would 
be the sole courts allowed to use those rules. For example, the Nuremberg Tribunal authoritatively confirmed the status of the non-immunity rule as a principle of international law: ‘The 

principle of international law, which under certain circumstances protects the representative of a State, cannot apply to acts condemned as crimes by international law.’72 So, according to 
the Tribunal, the immunity question is related to the nature of the offence (an international crime) and not to the nature of a prosecuting institution. The fact that the scope of this finding is 

not limited to international tribunals is supported not only by the argument that the Nuremberg tribunal simply exercised a jurisdiction that national states would have had as well,73 but 

also by the confirmation of the Nuremberg Principles as general international law by the UN General Assembly.74 Also the International Law Commission's 1996 Draft Code of Crimes 
Against the Peace and Security of Mankind confirms the no-immunity rule as a principle of international law. This Code is explicitly also meant for national trials and thus again 

confirms that the no-immunity rule does not depend on the nature of the institution that exercises jurisdiction over international crimes.75 By rejecting Belgium's argument that 
international instruments and decisions attest to exclusion of immunity in case of international crimes, on the basis of its false finding that these instruments and decisions are not relevant 
to prosecutions of international crimes by national courts, the ICJ has unnecessarily and harmfully narrowed down the reach of the principles established by international tribunals. 
However, that is not to say that the ICJ could not have come to the conclusion that Yerodia enjoyed immunity. Without doing harm to the important contributions of international courts 

to the body of general international criminal law,76 the ICJ could have validly granted Yerodia immunity on the basis of another distinction: the distinction between procedural immunity 

and criminal responsibility, which coincides with the difference between immunity ratione personae and ratione materiae respectively.77

In Taylor's and Yerodia's cases the immunity in question was ratione personae. That immunity, attached to the person of the incumbent official, is inspired by functional necessity. For 
that reason it is absolute, unrelated to the nature of acts, because every violation of the immunity would impede the fulfilment of the function. When out of office the former official only 

enjoys a more limited immunity ratione materiae. That immunity does not attach to the person but to the acts performed by the person in her or his function while in office.78 The 
rationale behind this immunity is that the acts should be ascribed to the state and that as the state would enjoy immunity for those acts, the former official should as well.

In the Arrest Warrant case the ICJ did recognize the difference between criminal responsibility and procedural immunity.79 However, unfortunately, it did not use it as the basis of its 
decision, but mentioned it only after it had come to the conclusion that Yerodia enjoyed immunity, as obiter reasoning to reassure that immunity does not necessarily lead to impunity.

The ICJ could have demonstrated that in cases of international crimes the statutes and state practice deny immunity ratione materiae, but still respect immunity ratione personae. It could 
validly have argued that in international law there can be no immunity ratione materiae for international crimes, because the crux of international crimes is that international law 
establishes individual criminal responsibility for those acts. Therefore, it is impossible that the same international law would determine that those acts are solely acts of state, to be 
protected by immunity, for which individuals may not be held personally responsible because they were performed as a ‘function of the state’.

However, whereas immunity ratione materiae is inherently about the nature of the acts, the characteristic of immunity ratione personae is that it applies to a person, irrespective of the 
nature of the act. On the basis of statutes and practice the ICJ could probably have argued convincingly that there is always criminal responsibility, so never immunity ratione materiae, 
for international crimes, but that the procedural immunity covered by immunity ratione personae is not affected by international crimes, because its characteristic is that it applies 
irrespective of the nature of the acts.

Instead of downplaying the importance of the international tribunals for the formation of general rules on immunity, the ICJ could have pointed out that Principle 3 of the Nuremberg 

Principles,80 the relevant articles in the Statutes of the Tribunals for the former Yugoslavia and Rwanda,81 and Article 27, paragraph 1 of the Statute of the International Criminal 

Court82 literally do not relate to the question whether the accused has a right to procedural immunity, but to substantive immunity. Their contents are that the fact that a person who 
committed the crimes was at the time an official does not relieve the person from criminal responsibility; there is no immunity ratione materiae for such crimes. As such, the provisions 
in these statutes are evidence of a rule of customary law that provides that international crimes can never be official acts. The provisions referred to, however, do not state anything 
explicitly on procedural immunity enjoyed by incumbent officials, so on immunity ratione personae. To that extent the Rome Statute is revolutionary as it explicitly added to the criminal 

responsibility in paragraph 1 of Article 27, a second paragraph denying procedural immunity.83 However, as has been argued, the situation is complicated because whilst pursuant to 



Article 27(2) the official capacity cannot bar the Court from exercising its jurisdiction, according to Article 98(1)84 the Court may not request for surrender if that would require the 

requested state to violate immunities of third states.85

Not mentioned by the ICJ, Regulation 2000/15 of the UN Transitional Administration in East Timor which established special panels with universal jurisdiction over genocide, war 

crimes and crimes against humanity also contains a provision on immunity.86 The provision in this regulation, based on a Chapter VII Security Council resolution,87 addresses, unlike 
the Statutes of the ICTY, ICTR and SCSL, not only criminal responsibility but also procedural immunity. Article 15(2) of the Regulation is nearly identical to Article 27(2) of the Rome 
Statute.

Each of these provisions supports the proposition that whilst immunity ratione materiae and international crimes are inherently incompatible, immunity ratione personae as a procedural 
bar to prosecutions of international crimes prevails, unless it has been lifted by the state concerned, like the states parties to the Rome Statute did for jurisdiction exercised by the ICC, or 
it has (explicitly) been lifted in a statute or regulation based on a Security Council Chapter VII resolution.

In its consideration of case law, instead of rejecting it as irrelevant because of stemming from international tribunals, the ICJ could also have seen confirmed the importance of the 
distinction between immunity ratione materiae and personae, and between criminal responsibility and procedural immunity. None of the tribunals ever tried an incumbent official; 
MiloU010DeviU0107 was indicted when he was head of state, but at the moment of the trials he was no longer. Moreover, instead of rejecting the importance of the Pinochet case 
because it dealt with a former official, it could have used the case to point to the importance of the distinction, as was also done by many of the Law Lords. Some denied Pinochet 

immunity as a former head of state, however, emphasizing that had he been a serving head of state he would have undoubtedly enjoyed immunity.88 Although this may have been 
inspired by UK law, in particular the State Immunities Act 1978 which explicitly provides for immunity for serving heads of state equal to the immunity accorded to states, the 
considerations nevertheless confirm the fundamental differences between immunity ratione materiae and personae.

Unfortunately, the ICJ blurred the distinction between criminal responsibility and procedural immunity. Rather than confirming some important findings of the Pinochet decisions, it 
made an obiter remark that could be interpreted as undermining them. The distinction between procedural immunity and criminal responsibility would have benefited from the ICJ 
emphasizing the rationale for denying immunity to Pinochet provided by the first panel of the House of Lords over that of the third panel. The third panel narrowed the reach of the 
decision of the first House of Lords panel by relying more strictly on conventional than on international customary law to parry official acts immunity. They relied on the consent to the 
Torture Convention for lifting immunity instead of arguing that international crimes can never be covered by immunity ratione materiae. While consent or at least consensus may be 
necessary for the development of an international crime, once certain behaviour has reached that status it automatically cannot be an official function, hence it cannot enjoy immunity 
ratione materiae. Consent to lift immunity is therefore not necessary.

However, instead of confirming and elucidating the Pinochet decisions, the ICJ did the opposite. When enumerating the third exception in which immunity and impunity do not coincide, 
the Court undermined the lesson of the Pinochet case that for immunity ratione materiae the official–private act dichotomy is not sufficient. It stated that a former Minister for Foreign 
Affairs can be tried by a court in another state, provided it has jurisdiction, ‘in respect of acts committed prior or subsequent to his or her period of office, as well as in respect of acts 

committed during that period of office in a private capacity’.89 In the Pinochet case it was apparent that international crimes are usually not committed in a ‘private capacity’ and 

nevertheless cannot be protected by immunity ratione materiae.90 The ICJ could have better protected the fundamental principle in international law of individual responsibility for 
international crimes by stating that a former official can be tried for acts committed during the period of office that cannot be considered as official functions. International crimes could 

never be official functions.91

The importance of these positions will become apparent if the Taylor proceedings continue and if Taylor were to invoke immunity ratione materiae. It is hard to maintain that he 
committed the alleged war crimes and crimes against humanity in a ‘private capacity’. On the contrary, he has been accused of using his powerful position in Liberia and the region for 
aiding and abetting in (and profiting from) the war in Sierra Leone. An a contrario reasoning of the statement of the ICJ would mean that Taylor could enjoy immunity, also after leaving 
office, for these acts since he did not commit them in a ‘private’ capacity. A better view is that international crimes can never be an official function, hence never covered by immunity 

ratione materiae.92

While the evidence of the firm establishment of the distinction between procedural immunity and criminal responsibility in international law leads to the conclusion that the ICJ could have 
upheld Yerodia's immunity on that basis, this might also indicate that the Special Court should have granted Taylor immunity. In that sense this alternative approach might be legally more 
valid, but it would nevertheless lead to the same conclusion as the application of the (unwarranted) distinction between national and international courts, had the Special Court applied it 

properly: Taylor as an incumbent official enjoyed immunity.93

However, the Special Court could have pointed to developments within the alternative approach (the distinction between procedural immunity and criminal responsibility) that might 
reveal that in case of international crimes not only is immunity ratione materiae of no avail, but that also the immunity ratione personae does not apply. Although it is questionable 

whether this is already fully fledged customary international law,94 the Special Court could have indicated these tendencies and had it based its decision on these tendencies it would have 
contributed to the development of this emerging customary international law.

The tendencies the Special Court could have indicated are those that extend the reasoning behind no immunity ratione materiae for international crimes to immunity ratione personae. 
Several examples spring to mind. First, whilst it is true that most of the Law Lords unequivocally stated that had Pinochet been an incumbent head of state he had enjoyed immunity 
ratione personae regardless of the crimes he was charged with, some of the various reasoning for denying immunity ratione materiae is also relevant for ratione personae. For example, 

denying immunity on the basis that if international law condemns certain acts as criminal it cannot at the same time provide immunity for those acts,95 could also hold true for the 

immunity of serving heads of state if no sharp distinction is made between criminal responsibility and procedural immunity. Moreover, in the summary of one of the rulings96 the official 

functions test usually associated with immunity ratione materiae was extended to incumbent heads of state.97 Likewise, whilst Article 7 of the Nuremberg Charter seems to focus on the 

attribution of criminal responsibility only, some language in the case law of the Tribunal might indicate that it also excludes procedural immunity,98 even though no serving head of state 

or minister was ever prosecuted by the Nuremberg Tribunal.99 Similarly, irrespective of the fact that the relevant article in the ICTY Statute only refers to criminal responsibility and does 
not address the question of procedural immunity, the Prosecutor of the ICTY did not feel prevented from indicting MiloU010DeviU0107 as the first President to be indicted while in 

office.100 When the Trial Chamber addressed MiloU010DeviU0107's preliminary motions and the arguments put forward by the amici curiae MiloU010DeviU0107 was no longer 
president. The Chamber circumvented the thorny question of whether MiloU010DeviU0107's indictment was compatible with the Statute and international law in general considering the 
facts that at the time of the indictment he still was an incumbent official probably entitled to procedural immunity and that Article 7(2) in the ICTY Statute only addresses criminal 
responsibility. In the Arrest Warrant case the ICJ has decided that the fact that the person entitled to absolute immunity stands trial after loosing that immunity does not legalize the issue 
and circulation of an arrest warrant while the person was still in office. In order to justify MiloU010DeviU0107's indictment while he was still a serving president, the Tribunal would 
have to interpret Article 7(2) of its Statute as not only attributing criminal responsibility, but also as excluding procedural immunity. Moreover, it would either have to find that that 
interpretation would be compatible with customary international law, like the rules on criminal responsibility, or acknowledge that it is a deviation from customary international law, but 
authorized because of its Chapter VII legal nature. However, instead of deciding upon the exact scope of Article 7(2), the Tribunal only confirmed the general validity of the article. Since 
the Tribunal interpreted MiloU010DeviU0107's argument as denying the validity of the article and not as contending that the article was not applicable, and as it focused on the ‘lack of 
competence by reason of his status as former President’ argument, it is not very clear whether the Tribunal has read in the article not only the attribution of criminal responsibility but also 
an exclusion of procedural immunity. It rejected MiloU010DeviU0107's argument, in the way it had interpreted it, by stating that ‘[t]here is absolutely no basis for challenging the 

validity of Article 7, paragraph 2, which at this time reflects a rule of customary international law’.101 A hint for arguing that the Tribunal only read attribution of criminal responsibility 
in the article and not exclusion of procedural immunity is that it continued by saying: ‘The history of this rule can be traced to the development of the doctrine of individual criminal 

responsibility . . .’102 As support for the customary character of the rule it adduced various international instruments and case law. Next to mentioning the Nuremberg and Tokyo 
Charters, the Nuremberg Principles and the Statutes for the International Criminal Tribunal for Rwanda and the Special Court for Sierra Leone it attached particular significance to Article 
27 of the Statute of the International Criminal Court and the 1996 International Law Commission's Draft Code on Crimes against the Peace and Security of Mankind. It cited specifically 
the two latter instruments ‘as evidence of the customary character of the rule that a Head of State cannot plead his official position as a bar to criminal liability in crimes over which the 

International Tribunal has jurisdiction’.103 While the Chamber wished to emphasize in this way the customary character of the rules and still only talked about ‘criminal liability’ which 
probably can be equated with ‘criminal responsibility’, it is remarkable that the Chamber referred to those two documents that also explicitly or implicitly (in the comments) exclude 

procedural immunity. Also, the paragraphs from the case law cited by the Tribunal can be interpreted as excluding immunity ratione personae.104 It could be a concealed way of saying 
also that the indictment against MiloU010DeviU0107 while he was still a serving president was in conformity with international law.



The Special Court could have used the MiloU010DeviU0107 precedent. Its Statute contains the same phrasing as the ICTY Statute on the issue of immunity; it only refers to criminal 

responsibility.105 On the basis of the MiloU010DeviU0107 case this provision could be extensively interpreted as to include a bar to procedural immunity. Nevertheless, an important 
difference between the ICTY and Special Court remains that the legal foundation of the former is a Chapter VII Security Council resolution. Therefore, the Special Court's extensive 
interpretation of the provision would only be valid if the rule denying procedural immunity reflects customary international law, as has already been established for the rule on criminal 
responsibility. One could argue that the wide accession to the Rome Statute, which explicitly denies procedural immunity, is evidence of this emerging customary rule. However, the 
Rome Statute explicitly protects the immunity of incumbent officials of third states. Moreover, when the Special Court Statute was drafted the more elaborate article of the Rome Statute 
had already been approved, but the Special Court Statute nevertheless incorporates the Article of the ICTY Statute, only referring to criminal responsibility, and not the more extensive 
version of the Rome Statute, also denying procedural immunity.

Finally, it may be instructive to analyze once again the ICJ's determination that ‘certain international criminal courts’ can prosecute incumbent officials. Although this paragraph has been 
criticized for the unjustified distinction between national and international courts, the Court's phrasing can reflect a view on the question of the extent to which the Court believes that 

these ‘international criminal courts’ can disrespect not only immunity ratione materiae but also personae.106

As the ICJ mentions these ‘certain international criminal courts’ as examples of exceptions to the immunity of both former and incumbent officials, it seems of course that in the view of 
the ICJ these tribunals can not only deny immunity ratione materiae but also personae. However, as has been shown, the Statutes of these tribunals are less unequivocal. The Court 
seems to have realized this, considering the way in which the Court mentioned examples of those ‘certain’ international criminal courts. First, it did not mention the two World War 
tribunals. True, that could be because they are not active any more, but the Court might have recognized that the charters explicitly referred to criminal responsibility only and not to 
procedural immunity, without there being case law proving differently. Secondly, the Court only named the ICTY and ICTR, without quoting the provisions that make trials of incumbent 
officials possible.

It could be that the Court believed that these tribunals attested that only former officials can be prosecuted, but that would mean that the Court provided examples that only partly 
substantiate its own statement. Another interpretation is that the Court was of the opinion that the ICTY and ICTR can prosecute incumbent officials, bearing in mind 
MiloU010DeviU0107's indictment, but that it did not cite explicit provisions because there are no explicit provisions lifting procedural immunity. In contrast, the Court did unequivocally 
cite Article 27(2) of the ICC Statute, apparently of the opinion that at least this provision unambiguously excludes procedural immunity for incumbent officials.

In conclusion, whilst there is convincing evidence that international crimes cannot be covered by immunity ratione materiae, practice so far seems to uphold immunity ratione personae 
for such crimes. This can be justified by the different rationales of the two types of immunity. The state sovereignty inspiring the substantial immunity ratione materiae cannot prevail in 
cases of international crimes, because international law establishes individual criminal responsibility for those crimes. However, the necessity of maintaining peaceful international 
relations still inspires the more temporary immunity ratione personae. Nevertheless, some tendencies point to congruence of the rationales of denying both types of immunity. Although 

the answer on the question of procedural immunity is therefore still not unequivocal,107 the advantage of the criminal responsibility–procedural immunity approach over the national–
international tribunal approach is that international criminal law remains a unified body of law that is not torn asunder as a consequence of unjustified attention to the nature of the tribunal 
applying it. The only case in which such a difference might be valid is if a tribunal has Security Council Chapter VII powers, because this provides a basis to deviate from otherwise 

applying international norms. Since, unlike international crimes, the rules on immunity have no jus cogens status108 the Security Council has the power to do so.

6. CONCLUSION AND PROSPECTS
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The Special Court decided that Taylor's official position as an incumbent head of state at the time when he was indicted was not a bar to his prosecution by the Special Court. He ‘was 

and is subject to criminal proceedings before the Special Court . . .’109 Notwithstanding this positive decision for the battle against impunity, the reasoning of the Special Court, inspired 
by the ICJ's, seems arbitrary and formalistic. Too much importance is given to the nature of the prosecuting institution, too little to the distinction between criminal responsibility and 
procedural immunity and, in that context, the nature of the crime. The Special Court correctly found that it is an international court but attached, precipitated by the ICJ, incorrect 
consequences to that finding. Without Security Council Chapter VII powers there are no grounds on which it would be allowed to disrespect the procedural immunity of incumbents of 
third states not party to the agreement that established the Special Court.

The alternative approach suggested emphasizes that international law should be the same international law, irrespective of the kind of tribunal in which it is applied. It has been shown that 
immunity ratione materiae is incompatible with the concept of individual responsibility for international crimes and therefore is of no avail to former officials charged with crimes against 
humanity and war crimes. It has been harder to prove the emergence of such a rule in customary international law with respect to procedural immunity of serving officials, because the 
immunity ratione personae is founded on a different principle. Nevertheless, several developments have been pointed out which the Special Court could have used as a foundation for 
finding such a rule and hence denying Taylor procedural immunity. By doing so, the Special Court would have advanced the emergence of this customary rule. However, if the Court had 
also admitted that even in cases of alleged international crimes procedural immunity prevails if no binding Chapter VII resolution supports an exception, the Court could have achieved 
the pursued result of being competent to try Taylor. The key would be in the last paragraph of the Decision: ‘. . . it is apt to observe that the Applicant had at the time the Preliminary 
Motion was heard ceased to be a Head of State. The immunity ratione personae which he claimed had ceased to attach to him. Even if he had succeeded in his application the 

consequence would have been to compel the Prosecutor to issue a fresh warrant.’110 Admittedly, it would be less elegant, but at least legally consistent.111

We all know that it does not stop with Taylor. The generation of presidents and other officials accused of committing war crimes and crimes against humanity is not yet extinct.

Clarity is needed, and soon. Immunity ratione materiae must be freed from the false distinction between official and private acts, and be based on functions of the official, which can 
never include international crimes. For the millions of victims it is inexplicable that their leaders cannot be prosecuted because they did not act in a ‘private capacity’. To accept that 
explanation is to signal the ultimate undermining of the rule of law: officials are not bound by the law but above it. Immunity ratione personae must be freed from the false distinction 
between national and international courts. As a reaction to the continued horror incited and continued by certain officials, several kinds of criminal tribunal have proliferated worldwide: 
national, international, ‘internationalized domestic’, ‘hybrid’, etc. A consequence of the ICJ's linking immunity to the nature of the prosecuting court is that for many of these tribunals the 
question of procedural immunity could arise. The Special Court for Sierra Leone has now answered the question for Taylor. This article hopes to serve the debate about the basis of 
future answers.
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