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*E.H.R.L.R. 385 Jurisdiction in civil proceedings in the absence of some connection to the forum
state is not accepted as a general principle of international law. In this article, it is argued that it ought
to be permissible under international law for domestic courts to exercise jurisdiction in civil claims for
torture on the basis of universal civil jurisdiction. Although there is not general and consistent state
practice in support of a customary rule providing for such a basis of jurisdiction, there is some
evidence of practice in support and it is suggested that this may provide the basis for the future
emergence of a customary rule. Fundamentally, it is argued that universal civil jurisdiction is
consistent with the status of the prohibition of torture as a peremptory norm and the notion that
perpetrators of torture should be brought to justice.

Jurisdiction can be broadly defined as the right of a state to regulate matters by its domestic law.1 The
accepted view is that a state must demonstrate affirmatively the existence of an appropriate
connecting factor, or basis of jurisdiction.2 Accepted bases of prescriptive criminal jurisdiction at
international law can be summarised in four heads: territoriality; nationality; the protective principle;
and universal jurisdiction.3 A fifth, *E.H.R.L.R. 386 the passive personality principle, was not
generally accepted but was acknowledged in the separate opinion of Higgins, Kooijmans and
Buergenthal JJ. in Arrest Warrant. 4

The issue of universal civil jurisdiction for torture is discussed in this article in three parts. First, the
threshold issue whether international law regulates the exercise of civil jurisdiction is examined. The
next part considers the basis of universal criminal jurisdiction for torture, and is followed by a
discussion of the basis and application of universal civil jurisdiction for torture. Finally, conclusions are
drawn about the emergence and desirability of a customary rule of universal civil jurisdiction for
torture.

Regulation of civil jurisdiction by international law

It is far from accepted that the exercise of civil and criminal jurisdiction are governed by the same
rules. Some suggest that civil jurisdiction is governed solely by the conflicts rules of individual states,
whereas the exercise of extraterritorial criminal jurisdiction is regulated by public international law. In
support of this view, Akehurst argues that the “acid test” of limits of jurisdiction in international law is
the presence of diplomatic protest. He suggests that, in civil proceedings, there have only been
isolated objections to practices so general that the practice must be accepted over the protest. He
concludes that international law imposes no limits on the jurisdiction of domestic courts in civil trials.5

A more moderate view is that the jurisdictional rules of public international law are concerned with a
wider range of matters than exclusively criminal matters, but civil disputes concerned solely with the
enforcement of private rights remain outside the domain of public international law rules. Professor
Bowett argues that the labels “criminal” and “civil” may not reflect any distinction in the degree to
which a state is exercising powers to control conduct.6 Similarly, Sir Franklin Berman argues that the
cardinal difference between civil and criminal proceedings is the interests which are being advanced:
assertions of jurisdiction in a civil context generally pursue the unilateral interests of the asserting
state or its nationals, whereas jurisdiction in criminal cases is asserted for the protection of
international, or at least common, interests.7

*E.H.R.L.R. 387 These views and the reasoning upon which they are based may be challenged. The
first question which might be asked is whether the strict distinction between civil and criminal
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jurisdiction is supported by principle. Of course it can be argued from a point of principle that civil and
criminal jurisdictions serve different purposes: criminal jurisdiction usually serves a public purpose in
the enforcement of laws, whereas civil jurisdiction is primarily concerned with the enforcement of
private rights. But international law is not solely concerned with public law: diplomatic protection
claims can operate to provide for the enforcement of private rights, or to correct an injury to an
individual; in another regime, investment treaty arbitration provides for the enforcement of private
rights, although those rights may originate from treaty. The fact that criminal jurisdiction usually serves
a public purpose and civil jurisdiction usually serves a private purpose should not preclude an
argument that both forms of jurisdiction may be governed by rules of international law.

Professor Brownlie argues that there is no principled difference between the problems created by the
assertion of either civil or criminal jurisdiction, and that excessive and abusive assertions of civil
jurisdiction could invoke protest. He notes that in both cases prescriptive jurisdiction is involved and
civil jurisdiction is ultimately enforced by procedures involving criminal sanctions.8 Jennings and Watts
take a similar approach: they note that both civil and criminal proceedings exercised over foreign
nationals in foreign states have potential to encroach upon sovereignty of the foreign state, since both
may involve the exercise of state authority, but that this is “more evident, and creates more serious
problems” in criminal cases and those situations which, even if not criminal in a technical sense,
involve the enforcement of the general public law of the state claiming to exercise jurisdiction, such as
those relating to monopolies and trade practices.9 Both of these positions are consistent with the view
that there is no great distinction between the exercise of civil and criminal jurisdiction in point of
principle. If that is true, it seems somewhat incongruous that public international law would prescribe
a host of rules governing criminal jurisdiction and yet not prescribe at least some minimum standards
for the exercise of civil jurisdiction.10

Secondly, Akehurst's reasoning is open to criticism. Whether state practice provokes diplomatic
protest is not an accurate test for the existence of a customary rule, and in the context of civil
proceedings, any protest is more likely to be asserted when enforcement is sought rather than when
prescriptive jurisdiction is exercised. Additionally, at least in the realm of civil proceedings for torture,
there have been protests to proceedings brought against both states and state officials, which on
Akehurst's argument would suggest that civil jurisdiction is in fact subject to some limits, which may
be prescribed by rules of international law.11

*E.H.R.L.R. 388 Thirdly, as international law regulates jurisdiction when a state seeks to bring a
proceeding under certain laws, it would be curious if it did not also prescribe rules for an action
brought by an individual under those same laws.12

Finally, the work of the Hague Conference on Private International Law on the proposed Convention
on Jurisdiction and Foreign Judgments in Civil and Commercial Matters expressly limits civil
jurisdiction. Similarly to the Brussels Convention,13 the Draft Hague Convention provides accepted
bases of jurisdiction in civil matters (“the white list”) and prohibits the exercise of jurisdiction in certain
cases (“the black list”). It also provides permissive bases of jurisdiction, where the enforcement of
judgments by courts of other states parties is discretionary (“the grey list”).14

It seems therefore at least arguable that the existence of a state's right to exercise jurisdiction is
determined by public international law. Private international law mechanisms which restrict civil
jurisdiction, such as the requirement of some connection to the forum, indicate that there are limits to
the competence of a court in civil cases.

Whether extraterritorial assertions of criminal and civil jurisdiction are governed by the same rules is a
distinct question, and one beyond the scope of this article. It seems arguable, however, that the same
rules should apply to protect human rights in both civil and criminal proceedings.

Universal jurisdiction is arguably the most remote basis of permitted jurisdiction: it is not based on any
connection to the forum; rather it depends on the nature of the crime. If it is accepted that
international law permits the exercise of universal jurisdiction over certain civil matters, a court could
exercise jurisdiction in civil proceedings even in the absence of any further connection. This assists
domestic courts in determining both the *E.H.R.L.R. 389 jurisdictional reach of domestic statutes
concerning human rights abuses and the extent of permitted jurisdiction over violations of
international law.15

Universal criminal jurisdiction for torture

Historically, universal jurisdiction existed for acts of piracy.16 From the early 19th century, universal
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jurisdiction was asserted for slavery, although most treaties dealt only with slave trafficking occurring
on the high seas.17 Universal jurisdiction has more recently been asserted for genocide, war crimes,
aerial hijacking, crimes against humanity, drug trafficking and torture.18

*E.H.R.L.R. 390 Two main rationales exist for universal jurisdiction, which are reflected in two
“strands”. The first is that particularly abhorrent crimes should not escape punishment: this covers
heinous crimes such as genocide and crimes against humanity. The second is that the perpetrator of
serious crimes should not avoid sanction because the conduct occurs outside the jurisdiction of any
particular state: this includes piracy and slave trafficking on the high seas.19 Torture fits easily within
the first category. The heinous nature of torture is confirmed by its universal condemnation.20

The provisions of the Torture Convention on criminal enforcement require that states parties
criminalise torture under their domestic law and make the offences “punishable by appropriate
penalties which taken into account their grave nature”.21 In respect of criminal jurisdiction, Art.5
relevantly provides:

“1. Each State Party shall take such measures as may be necessary to establish its jurisdiction over
the offences referred to in article 4 in the following cases:

(a) When the offences are committed in any territory under its jurisdiction or on board a ship or aircraft
registered in that State;

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State if that State considers it appropriate.

2. Each State Party shall likewise take such measures as may be necessary to establish its
jurisdiction over such offences in cases where the alleged offender *E.H.R.L.R. 391 is present in any
territory under its jurisdiction and it does not extradite him pursuant to article 8 to any of the States
mentioned in paragraph 1 of this article.”

Article 5 thus does not directly provide for universal criminal jurisdiction, but the obligation to extradite
or prosecute, reflected in Art.7 of the Convention, obliges a state to prosecute when it fails to
extradite. Where no other basis of jurisdiction exists, that prosecution will be in reliance on universal
jurisdiction.22 In this way, the Convention indirectly provides for the exercise of universal jurisdiction
for torture, conditioned on the presence of the accused in the territory of the forum state.23

Apart from the Torture Convention, customary international law supports universal criminal jurisdiction
for torture. The ICTY held in Furundzija :

“… it would seem that one of the consequences of the jus cogens character bestowed by the
international community upon the prohibition of torture is that every State is entitled to investigate,
prosecute and punish or extradite individuals accused of torture, who are present in a territory under
its jurisdiction…. [I]t would be inconsistent on the one hand to prohibit torture to such an extent as to
restrict the normally unfettered treaty-making power of sovereign States, and on the other hand bar
States from prosecuting and punishing those torturers who have engaged in this odious practice
abroad. This legal basis for States' universal jurisdiction over torture bears out and strengthens the
legal foundation for such jurisdiction found by other courts in the inherently universal character of the
crime.”24

Since universal criminal jurisdiction for torture is permitted under customary international law, torture
committed in states not party to the Torture Convention can be prosecuted elsewhere on the basis of
universal jurisdiction.25

Universal civil jurisdiction for torture: a basis in international law?

Having established that customary international law, consistently with the Torture Convention,
supports the existence of universal criminal jurisdiction for torture, it is now considered whether there
is a basis upon which to assert universal civil jurisdiction for torture, or whether it is the subject of an
emerging norm. This requires an examination of the possible basis for a rule of customary law,
dependent upon the existence of general and consistent state practice and opinio juris. 26 Although
extensive textual *E.H.R.L.R. 392 sources support certain crimes being subject to universal
jurisdiction, both in the form of soft law and multilateral treaties, very little textual authority suggests
that torture is subject to universal civil jurisdiction. There is, however, extensive litigation in the United
States asserting jurisdiction for torture committed abroad. This jurisprudence is first considered before
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examining other relevant practice.

Assertions of jurisdiction: the US Alien Tort Claims Act

Section 1350 of the Alien Tort Claims Act (ATCA) provides:

“The district courts shall have original jurisdiction of any civil action by an alien for a tort only,
committed in violation of the law of nations or a treaty of the United States.”27

This provision was enacted in 1789, but only came to prominence in 1980 following the historic ruling
of the Court of Appeals for the Second Circuit in Filartiga v Pena-Irala. 28

In Filartiga, the Paraguayan plaintiffs brought a civil claim against a former Paraguayan police
inspector for torture in Paraguay, claiming jurisdiction under §1350. The defendant's application to
dismiss the claim for lack of jurisdiction was appealed to the Court of Appeals, which found that there
was federal jurisdiction. The Court held that, in light of the universal condemnation and renunciation
of torture as an instrument of official policy (“in principle if not in practice”), torture committed by a
state official violated established norms of international human rights law and hence “the law of
nations”.29

In finding an actionable case, the Court of Appeals recognised that § 1350 referred to international
law as it had evolved and existed in 1980. Although in 1789, “the law of nations” principally referred to
obligations owed by and to states, the current usage and practice of international law encompassed
obligations owed by and to individuals.30

Shortly after the decision in Filartiga, the Court's interpretation of § 1350 was challenged by Bork J. in
Tel-Oren, who held that it referred only to the law of nations in 1789, and did not take account of
subsequent developments. Further, he considered that § 1350 did not itself provide a cause of action
and required that one be granted expressly by the treaty provision or customary law.31

At least in respect of torture and extra-judicial killing, the approach of Bork J. was rejected by the
enactment of the Torture Victim Protection Act in 1992.32 The Act authorised civil suits against
persons who, under colour of law of any foreign nation, *E.H.R.L.R. 393 torture or summarily execute
another person. Proceedings may be brought by a victim or claimant in a wrongful death action,
provided they have exhausted local remedies.33

The first substantive examination of the ATCA by the US Supreme Court occurred in 2004 in Sosa v
Alvarez-Machain. Alvarez, a Mexican national, sought to recover damages under § 1350 for arbitrary
arrest. The Court unanimously held that Alvarez was not entitled to relief. The opinion of the majority
noted that the ATCA is, in its terms, only jurisdictional, but found that it enabled federal courts to hear
claims in a “very limited category defined by the law of nations and recognized at common law”. The
Court urged for a restrained use of the discretion given to federal courts in recognising claims under
the law of nations and at common law:

“… any claim based on the present-day law of nations [should] rest on a norm of international
character accepted by the civilized world and defined with a specificity comparable to the features of
the 18th-century paradigms [of violations of safe conducts, infringement of the rights of ambassadors,
and piracy].”34

Whilst supporting the Filartiga line of jurisprudence, the Court concluded that the prohibition of
arbitrary arrest did not fall within this category of norms.35

Justice Breyer, in a separate opinion, supported universal civil jurisdiction. He referred to existing
consensus on universal criminal jurisdiction and noted that universal tort jurisdiction would present no
greater threat to state sovereignty. He considered the action civile, which in many jurisdictions allows
recovery of damages concurrently with criminal proceedings, and concluded that universal criminal
jurisdiction necessarily contemplates a significant degree of tort recovery as well.36

In providing a jurisdictional basis in statute for torture committed abroad by nonnationals, there is little
doubt that the United States is providing broader remedies than is required of it by positive obligation.
It is notable that there has been little protest that, in doing so, the United States violated international
law. In Arrest Warrant, *E.H.R.L.R. 394 Higgins, Kooijmans and Buergenthal JJ. noted that
jurisprudence under the ATCA was “the beginnings of a very broad form of extraterritorial jurisdiction”
and “[w]hile this unilateral exercise of the function of guardian of international values has been much
commented on, it has not attracted the approbation of States generally”.37
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A final point needs to be made about the US practice under the ATCA. While it might legitimately form
the basis for state practice in support of a customary rule, it must be viewed against the statements of
the US Government in effect disavowing the exercise of universal civil jurisdiction. For example, in
Sosa the United States filed a brief in support of the petitioner, arguing that § 1350 is merely a grant
of jurisdiction and confers no private right of action.38

The Torture Convention

The Torture Convention provides for specific bases of criminal jurisdiction, but no equivalent provision
governs the exercise of civil jurisdiction. In respect of civil remedies, Art.14 provides:

“1. Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress
and has an enforceable right to fair and adequate compensation, including the means for as full
rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his
dependents shall be entitled to compensation.

2. Nothing in this article shall affect any right of the victim or other persons to compensation which
may exist under national law.”39

There are two relevant arguments arising from Art.14 of the Torture Convention, concerning universal
civil jurisdiction. The first is that Art.14(1), when it imposes an obligation to provide redress for “an act
of torture”, refers to torture committed wherever and by whomever. If Art.14(1) thus applies to torture
committed abroad, it will permit the exercise of universal civil jurisdiction where there is no other
connection to the forum state, as Art.5 allows for criminal jurisdiction. The second argument is
*E.H.R.L.R. 395 that the savings clause in Art.14(2) contemplates and affirms universal civil
jurisdiction, either on its own interpretation or as support for the existence of a customary rule which
required “saving”.

Extraterritorial interpretation of Article 14(1)

It is unclear from a plain reading of Art.14(1) whether it includes torture for which another state is
responsible, and which occurred outside the territory of the forum state. Other provisions of the
Torture Convention have an explicit extraterritorial element,40 or an express territorial limitation.41 Both
Art.5(1)(c) and (2), set out above, have permissive, although not mandatory, extraterritorial
application. In respect of Art.5(1)(c), there is no obligation to assume jurisdiction: the state may do so
if it “considers it appropriate”. This is a matter entirely within the discretion of the state and does not
require that a state provide reasons for a decision not to exercise criminal jurisdiction. In respect of
Art.5(2), it appears from the language that this jurisdiction is mandatory, but it is linked to the
requirement of a connection in Art.5(1).

The drafting history does little to resolve the question whether Art.14 allows for extraterritorial
application. The initial Swedish draft submitted to the UN Commission on Human Rights contained no
express territorial limitation and the issue was not addressed at the 1980 Session of the Working
Group. At the 1981 Session, a proposal from the Netherlands to include the phrase “committed in any
territory under its jurisdiction” after the word “torture” was adopted, and remained in the draft during
the 1982 meetings of the Working Group.42 By the time of the adoption of the draft Convention in
1982, however, the phrase had disappeared from the text and neither the travaux nor the
commentary provide any insight as to why it was deleted. Its removal in the absence of any
discussion suggests that it was either inadvertently omitted or was so obviously limited that it was
unnecessary to make an express statement, rather than a deliberate widening of the obligation to
apply extraterritorially.43

*E.H.R.L.R. 396 Byrnes argues that the placement of Art.14 amongst provisions expressly limited to
a state party's territory suggests that it should be understood as requiring remedies only for torture
committed under the jurisdiction of the state party and for which it is responsible. He notes that states
parties were unlikely to agree lightly to make their legal systems, including legal aid, rehabilitation
facilities and compensation funds, available to all comers, and an explicit statement to that effect
would be expected if such an obligation were to be imposed.44

Byrnes' view was accepted by the Court of Appeal of England and Wales in Jones v Saudi Arabia. A
British national brought a claim against Saudi Arabia and Saudi individuals for torture committed
there. The Court granted leave to serve the proceedings on the individual defendants, finding that the
plaintiff had an arguable case that immunity would not apply.45 Mance L.J. stated:
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“… these considerations lead me to conclude that article 14(1) is dealing with (no more than) a right
of redress in the legal system of the State (State A) by whose official (or other person acting in a
public capacity) the alleged act of torture was committed (whether such act was committed at home in
State A or abroad). State A is, in short, the responsible State, and it must ensure proper civil redress.
Article 14(1) is not designed to require every other State (State B) to provide redress in its civil legal
system for acts of torture committed in State A …”46 [Emphasis added.]

Consistent statements were made by the House of Lords in its decision on appeal overturning the
Court ofAppeal's conclusions on immunity. For example, Lord Bingham stated:

“[A]rticle 14 of the Torture Convention does not provide for universal civil jurisdiction. It appears that
at one stage of the negotiating process the draft contained words, which mysteriously disappeared
from the text, making this clear. But the natural reading of the article as it stands in my view conforms
with the US understanding noted above, that it requires a private right of action for damages only for
acts of torture committed in territory under the jurisdiction of the forum state…. The correctness of this
reading is confirmed when comparison is made *E.H.R.L.R. 397 between the spare terms of article
14 and the much more detailed provisions governing the assumption and exercise of criminal
jurisdiction.”47

This interpretation of Art.14(1) was also applied by the Court of Appeal for Ontario in Bouzari v Iran.
At first instance, the motion judge found that there was no real and substantial connection to Ontario,
as required by domestic law, but declined to decide the case on that basis because of the possibility
that the domestic rules might be modified in claims for torture by a foreign state.48 On appeal, the
Court of Appeal took the same approach, declining to decide the case on the basis that universal civil
jurisdiction for torture did not exist.49 The Court noted that it found a conclusion that there was no
jurisdiction worrying for two reasons. First, the perpetrator state had eliminated itself as a possible
forum, hence the importance of any unfairness which would accrue to Iran was diminished. Secondly,
given that the appellant was now connected by citizenship to Canada and that he would be left
without a forum to sue, the requirement of fairness to the plaintiff was of elevated importance. In
respect of the Convention, Goudge J.A., with whom MacPherson and Cronk JJ.A. agreed, noted that
“[t]he text of the Convention itself simply provides no answer to the question”50 whether Art.14 has an
extraterritorial application.

Subsequent to the decision in Bouzari v Iran, the Committee against Torture commented on periodic
reports submitted by Canada. In the Consideration of the Reports, members of the Committee
engaged in a dialogue with the Canadian delegation on issues including the ambit of Art.14.51 Canada
put forward its view that Art.14:

“established an obligation to ensure redress where an act of torture took place within the State's own
jurisdiction but did not modify the well-established principles of State immunity … Canada was not
aware that any State had interpreted article 14 as including a universal civil jurisdiction for acts of
torture committed abroad, and there had been no discussion of universal civil proceedings during the
travaux préparatoires, which had focused on universal criminal jurisdiction …”52

In its Report, the Committee expressed concern at, inter alia “[t]he absence of effective measures to
provide civil compensation to victims of torture in all cases”53 and recommended that Canada “should
review its position under article 14 of the Convention to ensure the provision of compensation through
its civil jurisdiction to all victims of torture”.54

*E.H.R.L.R. 398 Two contrasting points can be made in respect of the comments of the Committee.
First, the decision in Bouzari provided the Committee with an opportunity to make a clear statement
on the extraterritorial application of Art.14(1), but it refrained from making such a statement. It would
certainly have provided some clarification had the Committee ended its expression of concern with,
for example, the words “wherever or by whomever committed”. Its failure to clarify the position cannot
be without significance. But secondly, if the comments directed to Canada's “position under article 14”
were not in response to Bouzari, it is not clear from the periodic reports what they might have been in
reference to, since the periodic reports raise no issues of controversy related to Art.14 which would
justify the Committee's expression of concern.55 In the circumstances, it is arguable that although the
position taken by the Committee is not perfectly clear, it does provide some support for a broader
rather than narrower approach to Art.14(1) and might encourage an extraterritorial application. But it
is not clear; it is more likely that the Committee could not form a consensus on any stronger
language, which would suggest that even members of the Committee are not convinced that Art.14(1)
requires extraterritorial application.
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The proper construction of Art.14(1), in light of the practice, must be that it does not impose an
obligation to provide a remedy for torture committed abroad; neither does it prohibit the exercise of
universal civil jurisdiction. Even if a territorial limitation was read into Art.14(1), it would not prohibit the
exercise of jurisdiction with an extraterritorial element; and this view is consistent with a reading of the
provision taking account of its second paragraph and the object and purpose of the Torture
Convention.56

Extraterritorial jurisdiction under the savings clause: Article 14(2)

Article 14(2) makes plain that any remedies under national law remain unaffected. It has been
suggested that this savings clause indicates that the drafters of the Torture Convention did not wish to
preclude states from adopting a universal approach to redress, such as that adopted by the United
States.57

It seems permissible, under Art.14(2), to enact domestic legislation allowing for jurisdiction in civil
proceedings for torture committed abroad. This might at first glance appear to be a permissive rule of
international law for universal civil jurisdiction. The work of a savings clause, however, cannot be
overstated: it cannot provide the basis for jurisdiction which does not already exist as a customary
rule or under provision of national law. It has already been concluded, in the context of jurisdictional
rules generally, that some positive basis of jurisdiction needs to be asserted for the exercise of
extraterritorial jurisdiction to comply with international law. Article 14(2) does not *E.H.R.L.R. 399
prohibit the exercise of jurisdiction nor limit the confines of permissible jurisdiction to the obligatory
dimension in para.1, but it is insufficient to support a positive rule in the absence of an empowering
domestic provision.58 It is necessary, therefore, to examine other sources of customary international
law to determine a basis for a positive rule in the absence of a domestic law.

Parallel civil and criminal jurisdiction

Apart from the Torture Convention, universal civil jurisdiction may be permitted, or ought be permitted,
as a rule of customary international law. There are two arguments that the exercise of jurisdiction in
respect of remedies for torture, whether civil or criminal, ought to be permitted in parallel terms,
because the same policy reasons for universal criminal jurisdiction apply to universal civil jurisdiction.
First, if international law makes torture an international crime and an international civil wrong, it
justifies the exercise of universal civil jurisdiction. Secondly, even if torture is not a civil wrong, the
status of the prohibition as a jus cogens norm justifies the exercise of universal jurisdiction in civil
proceedings.

As discussed, universal jurisdiction for the crime of torture is premised on the characterisation of the
crime as heinous, such that the international community as a whole has an interest in its suppression.
At its most basic level, it seems that this principle ought also to apply to the provision of a remedy
through civil proceedings.59

The distinction between civil and criminal matters was considered by the Court of Appeal in Jones v
Saudi Arabia, where Mance L.J. noted that, in relation to both criminal and civil proceedings, some
limit on the exercise of jurisdiction is required. He accepted that criminal prosecutions are initiated by
the state, but noted that international thinking over the last half-century had moved beyond the narrow
view that international law is only enforceable by or against states. Further, he noted that even where
criminal jurisdiction could be founded, states might have their own reasons for failing to pursue
criminal proceedings. He concluded:

“Civil proceedings have established a positive role in a domestic context where criminal proceedings
have never been brought, or have been brought and have *E.H.R.L.R. 400 for some reason failed.
The importance of civil redress is acknowledged by … the Torture Convention, which focuses on their
compensatory function. But … the value of civil redress may be suggested to lie as much in terms of
the ability to establish the truth and so to assist rehabilitation or closure as in terms of the prospect of
any financial recovery.”60

Although Jones was decided on a limited basis and was eventually overturned on appeal, the
decision of the Court of Appeal lends some support to the view that there appears to be no reason in
principle why the same or similar jurisdictional limits should not apply to both criminal prosecutions
and civil claims for torture. This view seems even more persuasive where torture is committed by a
state official or person acting in an official capacity--absence of political will to seek redress against
the offender within that state's territory applies equally to both criminal prosecutions and civil
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proceedings.

At this point the decisions in Al-Adsani bear examination. The plaintiff, a dual Kuwaiti/British national,
brought civil proceedings for torture against Kuwait and three Kuwaiti defendants. The Court found
that the plaintiff had not made out the claim against the individual defendants on the facts. In respect
of the claim against the state, leave was granted on appeal to the High Court to serve the
proceedings, but the order granting leave to serve was later set aside. The plaintiff appealed to the
Court of Appeal, which upheld the decision of the High Court on the basis that there was no implied
exception to foreign state immunity in respect of torture. Leave to appeal to the House of Lords was
refused.61

The plaintiff then brought an application to the European Court of Human Rights, alleging two relevant
violations of the European Convention on Human Rights (ECHR). First, he submitted that the United
Kingdom had failed to secure his right not to be tortured by granting immunity to Kuwait. The
applicant argued that the grant of immunity from civil suit to Kuwait frustrated the obligation to assist
British citizens in obtaining an effective remedy for torture. Consistently with the interpretation of
Art.14(1) of the Torture Convention discussed above, the Court unanimously held that in the absence
of a territorial link or any causal connection with UK authorities, there was no obligation incumbent on
the United Kingdom to provide a civil remedy to the applicant.62

The second argument made by the applicant was that the United Kingdom violated Art.6 ECHR by
denying him access to a court in the determination of his claim against the State of Kuwait. The Court
held, by a majority of nine to eight, that there was no violation of Art.6.63

In the hearing on the merits, counsel for the United Kingdom argued that the applicant would be
required to prove the applicability of universal jurisdiction if the claim on the matter of abrogation of
state immunity succeeded. In the event, the Court considered *E.H.R.L.R. 401 that the application of
state immunity did not breach the ECHR and the point was not considered.64

Neither Al-Adsani nor Jones provides overt support for the argument that international law makes
torture a civil wrong subject to universal jurisdiction. Very little textual support for the argument can be
gleaned from the Torture Convention or other declarations, nor from jurisprudence under the ATCA.
This does not, however, preclude an argument in favour of universal civil jurisdiction based on
general principles of international law. McConville suggests that the status of torture as both a jus
cogens right and an obligation owed erga omnes distinguishes it from common tortious conduct and
the nature of torture thus confers jurisdiction on all states regardless of territory. Her conclusion is that
even if an extraterritorial obligation to provide a forum for civil remedies is still a matter of
interpretative debate, “the fact that the proposition is arguable speaks to the permissibility of providing
such redress”.65 The standard applied by McConville falls somewhat short of the requirements of a
positive basis of jurisdiction to act extraterritorially, but the argument does provide some support for
universal civil jurisdiction, for it suggests that a strict dichotomy between criminal and civil
proceedings is unwarranted, focusing on the nature of the prohibition rather than the nature of the
proceedings.

Some support for universal civil jurisdiction can also be found in the Draft Hague Convention. The
“black list” of prohibited jurisdiction includes matters where “there is no substantial connection
between that State and the dispute”. Article 18(3), however, contains an exception for civil
proceedings for jus cogens human rights, which permits jurisdiction (asserted in accordance with
national law) in the absence of a connection to the forum for torture and either serious crimes under
international law or violations of jus cogens rights, subject either to the concurrent exercise of criminal
jurisdiction or to the exhaustion of local remedies.66

Conclusions

Universal criminal jurisdiction for torture is an accepted basis of jurisdiction at international law.
Universal civil jurisdiction for torture is less accepted as a positive basis of jurisdiction, but it is clear
that a state may exercise universal civil jurisdiction in reliance on empowering domestic law and such
an exercise of jurisdiction will not *E.H.R.L.R. 402 be in breach of international law, as it falls within
the savings clause in Art.14(2) of the Torture Convention. The Torture Convention, while not imposing
an obligation to provide civil remedies for torture committed abroad, permits the exercise of universal
civil jurisdiction where it is based on an empowering domestic law. Further, there are strong
arguments that both civil and criminal proceedings for torture should be subject to the same
jurisdictional limits. The status of the prohibition of torture as jus cogens supports the application of
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broad jurisdiction to civil proceedings for torture.

At the present time, there is no state practice at a sufficient level of generality and consistency to
provide support for a customary rule providing a positive basis of jurisdiction in the absence of a
domestic provision for the exercise of civil jurisdiction for torture. Put at its highest, one can suggest
that a customary rule in favour of universal civil jurisdiction may emerge, subject to practice at the
requisite level of generality and consistency.67 Currently the only state with a consistent practice is the
United States, although cases are now emerging in Europe. Clearly, in the absence of codification of
a permissive rule in a treaty, a more general and consistent state practice will be required to support a
customary rule.

Universal civil jurisdiction presents new challenges in terms of equal application of the law, which
must be a goal in ensuring respect for the rule of law. A proliferation of forums may result in better
access to justice for victims, but it may be achieved at the cost of consistent application of the law.
One challenge is determining whether the forum of application is the most appropriate forum to
decide the claim. The ideal forum for these proceedings may be, first, the place where the conduct
occurred, and second, an international court which has internationally recognised jurisdiction and is
not bound by considerations of comity. Where the first is unavailable or ineffective, and given that the
second does not yet exist, a foreign domestic court may have a role in providing a remedy for
violations of the prohibition of torture. But how is the most appropriate foreign court to be decided?

It is suggested that the application of five requirements may assist in deciding which is the most
appropriate foreign court. First, a requirement of complementarity, as in the International Criminal
Court Statute, may go some way to achieving balance in the choice of forum.68 Secondly, in
proceedings against individuals, it might be appropriate to limit proceedings to cases where the court
has personal jurisdiction over a defendant present within the jurisdiction.69 Thirdly, a forum non
conveniens analysis may assist; a court thereby retains inherent power to decline to exercise
jurisdiction should it consider another available forum to be more appropriate.70 Indeed, a court may
stay *E.H.R.L.R. 403 proceedings subject to the parties submitting to another more appropriate
jurisdiction.71 Fourthly, it might be appropriate for universal civil jurisdiction to be exercised only after
local remedies have been exhausted, or proved unavailable, inadequate or ineffective.72 Finally, it
might also be appropriate for an exception for claims which amount to an abuse of process to be
enforced, including respect for any lis pendens or res judicata arising from pending proceedings or
decisions of foreign courts.73 These considerations would go some way to determining whether a
particular court is an appropriate forum for the determination of a civil claim for torture and thus to
addressing concerns about the exercise of universal civil jurisdiction for torture.

The author would like to thank Christopher Hall, Megan Hirst and Anthea Roberts for comments on an
earlier draft, and Dr Guglielmo Verdirame and Dr Anthony Cassimatis for support and assistance. The
usual caveats apply.
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Tribunal for the Former Yugoslavia, S/RES/827 (1993) 32 I.L.M. 1203, Art.10); ICTR (Statute of the International Criminal Tribunal for
Rwanda, S/RES/955 (1994) 33 I.L.M. 1598, Art.9) and ICC (Rome Statute of the International Criminal Court (1998), UN Doc
A/Conf.183.9, Art.20). See, generally, G. Abi-Saab, “The Proper Role of Universal Jurisdiction” (2003) J.I.C.J. 596, pp.597-598;
Kontorovich, fn.34 above, pp.142-145. Article 21 Draft Hague Convention provides that a second seised court shall suspend proceedings
in a matter where the parties are engaged in proceedings in courts of different contracting states if the first seised court has jurisdiction
and is expected to render a judgment capable of being recognised either under the Convention or in the state of the court second seised
(a lis pendens exception). A similar provision appears in Art.21 Brussels Convention, and Art.9 Brussels Regulation. On the question of
comity generally, see Brief of the Governments, fn.11 above, pp.8-10. On transnational jurisprudence created by the exercise of universal
criminal jurisdiction, see D. Orentlicher, “Striking a Balance: Mixed Law Tribunals and Conflicts of Jurisdiction” in Lattimer and Sands,
fn.37 above, p.213.
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