
Chapter 2

THE INSTITUTIONAL CONTEXT OF NEGOTIATIONS

Though space activity posed new issues in October 1957, efforts to establish
international regimes for it arose in a well-established social system possessing
several layers of institutions that shaped how establishing the framework treaty
and developing the more detailed agreements regulating specific forms of space
activity proceeded. These institutions enabled agenda-setting and regime-forma-
tion by defining which actors would have what say in the process and outlining
the expected locations and modalities of interaction. Thus, they added another
dimension to interaction by allowing actors to use leverage created by features of
the decision-making rules to reinforce or dilute advantages accruing from ability
to engage in the forms of activity under discussion.1 Two levels of international
institutions had separate influence on the space negotiations, the fundamental
institutions of the states system and the particular organizational forums—ele-
ments of the UN system of intergovernmental organizations—chosen as the
arenas of agenda-setting and regime-formation.

FUNDAMENTAL INSTITUTIONS OF THE STATES SYSTEM
The Westphalian states system that continued to prevail throughout the twentieth
century is based on giving the central role in global governance to one class of
actors, states (acting through their governments), and emphasizing two forms of
social interaction—(a) unilateral action in which governments act or respond to
others’ prior actions on their own with little protection against cheating, free
riding, and other forms of exploitation by others; and (b) bargaining over the con-
tent of negotiated agreements having binding force for participants through
mechanisms of joint promise making and cooperative implementation.2 Together,
these created strong presuppositions about whose preferences counted most and
how concerned actors could interact with one another.

The significance of other types of actors, particularly intergovernmental
organizations, large corporations, transnational class formations, ethnic diaspo-
ras, foreign investors, and religious groups, was acknowledged in 1957; even
individuals were beginning to be treated as possessors of rights under emerging
international human rights law. However, the governments of states remained the
central actors in international politics. Their centrality was acknowledged by all
observers, and expressed in the international law definitions of legal persons
(entities possessing legal rights and duties) which treated states as the only full
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legal persons while treating intergovernmental organizations, peoples, and indi-
viduals as having only limited rights and duties. Most importantly, states (acting
through their governments) were the only actors whose opinions counted in the
development or revision of particular international legal principles, norms, and
rules.3 None of the existing intergovernmental organizations provided any signif-
icant challenge to the notion that they were creatures of the member states; their
capacity to act on their own depended on the member states’ express or tacit
approval. The influence of ethnic diasporas and large business firms on the for-
eign policies of certain states was widely acknowledged, and there were
moments when mobilizations of mass or interest group opinion had direct effects
on the space negotiations. However, the thick network of social movement and
other nongovernmental organizations active in the 1990s only began taking shape
in the mid-1970s.

In 1957–88, states’ interactions occurred in a social structure characterized
by minimal institutions. Primary among them was the principle of sovereignty,
which established all recognized independent states as formal equals enjoying
certain rights of autonomous decision and security of territory expressed in prin-
ciples of non-intervention and territorial integrity.4 The UN Charter had institu-
tionalized two significant twentieth-century changes in the normative limits on
self-help: the principle of self-determination of peoples and an effort to prohibit
first threat or use of armed force. Self-determination could cut two ways, provid-
ing a reason to respect a state’s domestic constitution and government because
express or tacit popular support sugested they were truly representative of the
people, or to attack them as being unrepresentative and therefore deserving
replacement.5 Restrictions on resort to armed force were intended to reinforce the
UN Charter norm that disputes should be settled peacefully, and reduce the
amount of armed self-help in the international system. Yet the UN Charter did not
abolish self-help; even perfect compliance with Charter limitations on armed
force would leave open other forms of self-help, which were expanding in
number and effect with the increasing economic, scientific, and social intercon-
nection among states.

The precise mix of unilateral action and bargaining in international interac-
tion varied not only from time to time but issue by issue. As regards outer space,
the general sense that developing shared rules for space activity was too urgent to
leave their development to unilateral action pushed governments towards bar-
gaining. However, that consensus alone did not define the full institutional con-
text of interaction because the existing practices of international negotiation
offered possibilities of bilateral, regional, small group, and global negotiations.
Though all these negotiating possibilities started from the same basic expectation
that explicit promises will be honored (the international law principle of pacta
sunt servanda), and a common body of rules regarding communication, interpre-
tation, and cancellation of such promises (the law of treaties), they differed con-
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siderably in their characterization of the bargaining process and the basis of deci-
sion making. These would be settled by identifying the particular institutional
forum in which the bargaining would occur.

In 1957 the choice of a bilateral forum was not foreclosed. Taking advan-
tage of their status as the world’s only space powers in addition to their already
central position in world politics as superpower leaders of the main rival blocs of
states, the Soviet and U.S. governments could have created effective rules for
outer space in agreements between themselves.6 However, each decided that
using a multilateral forum would be preferable for both utilitarian and normative
reasons. On the utilitarian side, each regarded formal bilateral agreements as
insufficient because it wanted to secure commitments from third states as well as
the other superpower. On the normative side, turning to multilateral negotiations
was consistent with each government’s self-image—the Soviets’ view of them-
selves as the vanguard of world socialist revolution against the dominant capital-
ist imperialists and the Americans’ view of themselves as leaders of a democratic
bloc resisting a new form of totalitarianism. Though drawing on different histor-
ical narratives, each also saw itself as leading efforts to replace the great powers-
centered practices of nineteenth-century “power politics” with more inclusive
forms of world politics.

The resulting choice of multilateral negotiations did not guarantee the use of
forums provided by the United Nations. UN forums had been and were being used
for significant regime-formation efforts, including the effort to codify the law of
the sea that led to the 1958 UN Conference on the Law of the Sea. However, other
regime-formation efforts, most notably negotiation of the Antarctic Treaty in
1958–59, proceeded outside the UN in specially convened conferences. Just as
sponsorship of Antarctic expeditions during the International Geophysical Year
became an important criterion for selecting governments to invite to the Washing-
ton Conference on Antarctica,7 possession of space science expertise could have
been used to select non-superpower participants in outer space conferences.8 Yet,
despite the Antarctic example, using a non-UN forum for space discussions was
not seriously considered. The Antarctic choice was something of a fluke, resulting
primarily from long-standing rejection of UN forums by the seven states making
territorial claims in the Antarctic to avoid Soviet participation in discussions about
the continent’s future. Though they had accepted by 1955 that excluding the
Soviet Union would be impossible, they still preferred a non-UN forum and the
superpowers were willing to oblige.9 When outer space issues arose, there was
stronger support for using UN forums among the relevant policy communities
within the most interested states. The academic and government-employed inter-
national lawyers most active in discussing the problem of developing “law for
outer space” tended to assume that UN forums were the best place for such dis-
cussion. Some of them wanted to use discussions of outer space law to further
entrench the postwar patterns of multilateralism,10 others held secretariat positions
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in the UN system,11 and the large group of air law experts who extended or shifted
their interests to space law were familiar with UN forums from their experiences
in the UN’s International Civil Aviation Organization.

UN forums offered two political advantages over other multilateral possi-
bilities. The UN General Assembly and the plenary assemblies of the UN Spe-
cialized Agencies were the intergovernmental forums with by far the largest
number of member governments.12 They were also the only multilateral forums
in which members of both superpower blocs participated. However, in 1957 the
Soviets did see one significant disadvantage in using all-inclusive UN forums
because their one state-one vote rules allowed the United States and its allies or
associates to outvote the Soviet bloc consistently. The Third World bloc just
beginning to form did not emerge as the controlling coalition until the mid-1960s
as decolonization produced a flood of new member states. The Soviets’ solution
to this problem was not to oppose the UN General Assembly’s decisions to create
an ad hoc space committee in December 1958 or to make it into a standing com-
mittee the following year, but to hold up discussion of space issues in the stand-
ing committee until it gained protection against being outvoted through formal
adoption of special participation and voting rules.

Once begun, the use of UN forums reinforced the initial commitment to
global bargaining by providing the clearest expression of the multilateralism
alternative to “power politics.” This emphasized allowing all states an opportu-
nity to participate in the bargaining and formulating agreements in terms of rules
equally applicable to all states.13 Yet no government’s commitment to multilat-
eral bargaining was strong enough to entirely override unilateral action. Unilat-
eral or small group moves continued “on the side” as the larger and more
space-capable states exploited their space capability to influence decisions. Thus,
the development of regimes for outer space activity, like much else in world pol-
itics, was strongly affected by the tension between the formal sovereign equality
of all states posited in international law and UN rules of procedure, and the prac-
tical effects of the vast inequalities of capability among states. Notions of sover-
eign equality provided some normative restraint on the impact of the inequalities
but the inequalities could be used to weaken the impact of the normative
restraints in particular instances.

THE UN FORUMS
At first glance most UN forums (the Security Council is a prominent exception)
look like majoritarian institutions. However, they do not actually function as
such. Truly majoritarian institutions operate on a hierarchical decision rule stipu-
lating that any proposition accepted by a simple or qualified majority of the
members is obligatory for all. This simplifies and streamlines decision making by
allowing some fraction to commit the whole membership to a particular course of
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action or normative standard for conduct. In contrast, UN forums remain
informed by the international tradition that states cannot be bound to particular
obligations without their express or tacit consent.14 Except when dealing with
organizational concerns, the UN General Assembly and the Specialized Agen-
cies’ plenary bodies can only adopt recommendations. These recommendations
can foster regime formation by urging that governments become parties to a par-
ticular treaty negotiated under UN auspices or accept certain guidelines for a par-
ticular form of activity, but are not themselves the basis of binding rules. A
scattering of international lawyers have claimed that General Assembly resolu-
tions addressing a general concern and adopted without dissent do have binding
effect.15 However, continuing governmental opposition has persuaded most inter-
national lawyers to avoid such claims. They advance the more cautious conclu-
sion that General Assembly resolutions expressing a general rule and adopted
unanimously or by consensus supply strong evidence about governments’ under-
standings of current international rules, or their opinions about how rules should
develop in the future.16 Governments could agree to transfer legislative authority
to an international body whenever they choose, but absent such an agreement UN
forums remain sites of bargaining rather than majoritarian decision even though
their deliberative process follows a number of procedural rules similar to those
used in national legislative bodies.17

A decision to bargain “at the UN” does not determine which UN forum will
be used for a particular negotiation. In the absence of a shared problem definition
suggesting any other forum, it was not surprising that governments regarded the
UN General Assembly as the most appropriate forum for discussions of outer
space in 1957. It is the highest level political body open to all UN member states,
possesses open-ended competence to address “any questions or any matters
within the scope of the present Charter or relating to the powers and functions of
any organs provided for in the present Charter,”18 and its procedural rules permit
any member government to propose any item of international concern for the
agenda. Yet the General Assembly has significant limitations as a negotiating
forum. It normally meets twelve weeks a year and has a long enough agenda19

that it cannot pursue the lengthy negotiations on a particular subject needed to
establish framework agreements or create international regimes. These con-
straints are overcome by assigning negotiations to ad hoc conferences, such as
the UN Conferences on the Law of the Sea, or to separate subsidiary committees.
The Assembly chose the latter course in establishing the Committee on Peaceful
Uses of Outer Space (generally known as the Outer Space Committee).

Though having a broad mandate and members willing to claim that it should
serve as “the focal point” of international cooperation in space,20 the Outer Space
Committee has never monopolized space discussions. The International Telecom-
munications Union (ITU), one of the UN specialized agencies, was soon involved
because all space activity requires using radiocommunications to track, control,
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and retrieve data from satellites, space probes, or spacecraft, and to communicate
with astronauts. Coordinating observations and sharing data from weather obser-
vation satellites was handled through the World Meteorological Organization,
another UN specialized agency that promotes cooperation among the national
weather services of the world. Use of satellites for direct TV broadcasting was
discussed extensively in the UN Educational, Scientific and Cultural Organization
(UNESCO) as part of the contention over creation of a “New World Information
and Communications Order” in the 1970s and 1980s21 while concerns about mil-
itary activity became the subject of discussion in the UN Disarmament Commis-
sion after 1978. Overall, the multiplicity of UN forums means that unless there is
very strong consensus that discussion of some issue belongs in a particular forum,
governments have some incentive to use forum-shifting strategies to increase the
probability of securing decisions they prefer by selecting a forum with procedural
rules or criteria for selecting participants that favor their position.

The Outer Space Committee and the General Assembly

The Outer Space Committee is a limited-membership body operating under a
formal consensus rule that reports to the UN General Assembly, a plenary body
with formal rules specifying majority decision making but a strong informal
practice of consensus. Initiative in setting the agenda of space discussions is
shared between them; the Outer Space Committee suggests priorities for its
work, which the Assembly usually accepts, but the Assembly, as the superior
body, can instruct the Outer Space Committee about its work priorities. Final
decision-making also rests with the General Assembly. Though it usually accepts
the work of its subsidiary bodies, the plenary’s authority to modify or reject sub-
sidiary bodies’ handiwork is often invoked to make additional changes.

Outer Space Committee membership remains distinct from General
Assembly membership by being more limited, but the character of the distinc-
tiveness has shifted over time. Composition of the ad hoc space committee
reflected the U.S.-led majority’s decision to include those states identified by the
International Congress of Scientific Unions as possessing the most advanced
space technology plus enough others to satisfy already strong UN norms for
broad geographical representation.22 The Soviet bloc accepted this for a prelimi-
nary exploration of issues but objected to it for a standing negotiating body. It
preferred instead the scheme used in the Eighteen Nation Disarmament Commit-
tee, which consisted of equal numbers of Soviet bloc states, Western bloc states,
and neutral or nonaligned states.23 In 1961 after considerable wrangling, the
Assembly settled on a twenty-four-member Outer Space Committee, with seven
states drawn from each superpower bloc and ten from among the neutral and
nonaligned.
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This composition satisfied the superpowers, but became unacceptable to
Third World governments as UN membership, and the proportion of Third World
states to the total, increased in the late 1960s and early 1970s. The now-dominant
Third World coalition pressed not only for inclusion of more members so that
developing state interests would be adequately protected,24 but also for including
the Outer Space Committee in the growing list of Assembly subsidiary organs
whose composition reflects the regional distribution of the whole UN member-
ship. Though willing to accept some expansion, both East and West objected that
adopting geographical representation as the primary consideration for member-
ship would reduce the Outer Space Committee’s effectiveness.25 However, the
Third World coalition refused to be denied and secured agreement on a larger and
more geographically defined membership of thirty-seven in 1974. After the 1980
expansion to fifty-three members, the Third World coalition further reinforced
the importance of regional balance and injected continuing pressures for further
expansion by securing an explicit division of Outer Space Committee seats
among the five major “regional groups”—African, Asian, Eastern European,
Latin American, and Western European and Other.26 Subregional groupings’
demands for continuous representation on subsidiary bodies led another increase
taking the Outer Space Committee to sixty-one members in 1994.

Participation in the Outer Space Committee was also expanded in another
way in 1980 when members agreed that any UN member state wishing to do so
may send observers to its meetings.27 Typically, three to five governments took
advantage of this new rule in the 1980s.28 Observers cannot vote or be counted in
determining whether there is consensus, but can speak at meetings and circulate
documents for the Committee’s consideration. This means that while participa-
tion in decision making remains limited to about one-quarter of the total UN
membership, participation in debate is open-ended. More significantly, in con-
trast to the early years of the Outer Space Committee, the current practices give
greater weight to geographical location than to political alignment or interest-
based criteria like position as a spacepower, space system operator, or space
system user.

Other features of Outer Space Committee organization and work schedule
remained distinct for longer periods. In 1961, the superpowers agreed that the
head of the Austrian delegation should serve as chair, the head of the Romanian
delegation as vice-chair, and the head of the Brazilian delegation as rapporteur,
yielding what was viewed as a reasonable neutral-East-West division of com-
mittee offices. Because those governments tended to leave the same delegate in
place for an extended period there was strong continuity in the Committee’s
direction. Only in 1996, to take effect at the 1997 session, did the Outer Space
Committee align its internal organization with practices that had been adopted
by most committees reporting to the General Assembly by the mid-1970s. It
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established a five-person “bureau” of chair, vice-chairs and rapporteur that
allowed allocating one office to each of the General Assembly’s five major
regional groups and the normal rule of annual rotation of the offices among the
groups. The tradition of continuity in office was maintained at the subcommit-
tee level where most of the detailed discussions occur by leaving leadership of
the Scientific and Technical Committee in the hands of a long-serving German
delegate and leadership of the Legal Subcommittee in the hands of a long-serv-
ing Czech delegate.29

Greater differentiation has been maintained in the voting rules, with the
Outer Space Committee continuing to rely entirely on consensus while General
Assembly practice allows reverting to the formal voting rules whenever one or
more delegations so request. Though announced in 1961 as an agreement that the
Outer Space Committee would try to reach consensus but decide by majority
vote if consensus was not attained,30 the Soviets had made clear that they
regarded something close to unanimity, and particularly agreement between the
superpowers, as essential to a valid decision.31 An Indian delegate sought to limit
minority veto power by arguing that while the committee should make every
effort to reach consensus it should report the whole range of views expressed to
the General Assembly and leave the matter for its decision if those efforts
failed.32 This accepted the Soviet bloc preference for not shifting to votes in the
Outer Space Committee, but tried to limit the political advantages of
stonewalling by emphasizing the committee’s subordinate status. It is this prac-
tice that the committee has followed, making the consensus rule stronger there
but allowing majorities to use the UN General Assembly to break impasses when
they are so minded.

In the General Assembly, as specified in the UN Charter, each member
state possesses one vote and decisions are made by a majority of delegations
present and voting. Decisions on some matters (mostly concerning organizational
matters, the UN budget, and selection of members for limited-participation
bodies) require adoption by a two-thirds majority, but most are made by a simple
majority.33 The Assembly has always interpreted the phrase “present and voting”
to mean those voting “yes” or “no.” Delegations that abstain, announce nonpar-
ticipation in the vote, or fail to vote for any reason do not affect the calculation
of whether the requisite majority has been attained. This opens up some distinc-
tive forms of coalitional maneuvering. Opponents can try either to maximize the
number of “no” votes or to shift wavering supporters into abstention, nonpartici-
pation, or nonvoting, or both. A shaky majority worried about securing a decision
can still prevail if enough waverers are persuaded to abstain, not participate, or
not vote rather than vote “no.” Abstentions acquire more political weight if they
occur on a vote taken after efforts to secure agreement by consensus have failed;
at that point abstention has much of the political impact of a negative vote
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because the very failure to secure adoption by consensus indicates that the
abstainers have significant objections to the decision.

The meaning of “consensus” differs somewhat between the Outer Space
Committee and the General Assembly. Particularly in the early period, consensus
in the Outer Space Committee meant agreement between the superpower blocs
and nonobjection by the neutral and nonaligned formed in the shadow of the fact
the superpowers could make or break regime implementation. As the committee
has grown, the meaning of consensus has become fuzzier, though through 1988
superpower agreement was usually an important component of it. In the General
Assembly and other all-inclusive UN forums, the term “consensus” is defined
most generally as “absence of significant opposition.” Yet that phrase can cover
unanimity, objections from a relatively small number of states, support by a large
majority of the states in each of the Assembly’s main regional groupings, or the
expression of only minor objections in dissenting statements made before or after
adoption of the decision.34 The fuzziness of the concept and the political ambi-
guities it can create are captured nicely in Damsdar Wadegaonkar’s formulation
that “The absence of opposition to the proposal of adopting a [resolution] by
means of consensus is evidence of implicit acceptance, allowing for any later
reservations on individual points.”35 General Assembly practice has reduced the
fuzziness somewhat by distinguishing among resolutions adopted “unani-
mously,” which usually are adopted by vote to demonstrate and record the una-
nimity, “by consensus,” when there is no vote and no significant opposition
expressed at the time of adoption, and “without a vote” when some serious reser-
vations are expressed but the doubtful do not insist on taking a vote.

Governments seeking agreement on international regimes generally make
great efforts to find formulations that will minimize objection, preferring to be
able to claim “unanimity” or “consensus” over “without objection” or “adoption
without a vote.” They are particularly sensitive to the views of governments or
groups of governments able to frustrate implementation. On occasion, however,
a minority is perceived as taking undue advantage of consensus rules to prevent
an overwhelming majority from moving ahead, and in those instances the major-
ity is likely to press for a vote to break the impasse. If the voting margin is large
enough, supporters of the decision will argue that there is near consensus while
the out-voted minority will claim instead that the fact a vote was taken proves
there is no consensus. Thus, it behooves majorities to see whether they can take
advantage of most governments’ dislike of casting isolated negative votes to talk
opponents into going along with adoption without a vote.

In formulating international regimes for outer space activity, the Outer
Space Committee and its subcommittees follow several practices that have
become standard in multilateral diplomacy, particularly at the United Nations
where the existence of standing forums permits a more continuous process than
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is possible in ad hoc conferences. Discussions typically begin with preliminary
remarks in which delegates suggest problem definitions, state their government’s
general views on the matter, and sometimes propose possible terms of agreement.
These preliminary discussions will start in the Scientific and Technical Subcom-
mittee if governments believe they need a better understanding of what a partic-
ular form of space activity involves or of a proposed rule’s technical feasibility.
At other times, they begin in the Legal Subcommittee, often under an agenda
item name starting with the phrase “Consideration of the legal aspects of.” Even
if discussion starts in the Legal Subcommittee, it may shift to or proceed simul-
taneously in the Scientific and Technical Subcommittee if enough members
believe that certain points need further technical elucidation. Once there is suffi-
cient agreement on the contours of the problem and the technical aspects
regarded as relevant to rule-making, the Outer Space Committee, with the Legal
Subcommittee in the lead, shifts into a second phase of drafting a “declaration of
principles” for endorsement by the General Assembly. As General Assembly res-
olutions, these are recommendations to governments, statements of the direction
in which regulations for a particular form of space activity should develop. After
a longer or shorter delay to see how well the suggested rules appear to be work-
ing in practice, the Outer Space Committee takes up a third phase of formalizing
legal obligations by drafting a multilateral treaty establishing an explicit interna-
tional regime for the activity.

This three-phase summary, now the commonplace image of UN-based
multilateral diplomacy among its practitioners, suggests a unidirectional process
starting with comprehending a new problem and ending with creation of a multi-
lateral treaty-based international regime. Certainly this is the impression that pro-
ponents of establishing a regime want to encourage, and the fact it has become a
widely shared image of multilateral bargaining does create a political momentum
that opponents of a proposed regime often find difficult to deflect. Thus, some of
the fiercest political contentions are the hardest to follow, because opposition
success registers as lack of an agenda entry. Low priority given to some matter
may mean that opponents are prevailing over proponents but it might mean only
that some other matter is currently more urgent. It is easier to track contention if
different governments or coalitions of governments present different problem
definitions, solutions, or both because they inspire statements of contrasting posi-
tions and clear debate about whether and when to move from the first phase of
problem exploration to the second phase of drafting recommended principles.
Opponents typically argue that moving to the second phase now is premature
because the contours of the problem are insufficiently understood, there are cer-
tain technical points needing further study, or adopting principles too soon will
be counterproductive. Proponents of moving on typically argue that the problem
is sufficiently well understood, the solutions are identified, or further delay will
allow activity to develop in undesired directions. For issues like activity in outer
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space on which there is little prior experience, the duration of preliminary dis-
cussion is also affected by whether governments believe rule making should pro-
ceed or follow acquisition of experience. In the 1960s, the Outer Space
Committee often spun out this first phase of preliminary discussions to see how
national space programs and bilateral or regional arrangements developed.36 In
the 1970s, the Third World majority sometimes sought to reduce or eliminate this
“wait-and-see” period, particularly on questions of direct satellite broadcasting
and satellite remote sensing37 for fear the space powers would use it to establish
patterns of activity (or even a de facto regime) that would be hard to displace
later.

A shift from the first to the second phase can be signaled in a number of
ways. Removing the phrase “Consideration of the legal aspects of” from the
agenda item name indicates that all significant groups of governments agree
negotiations should begin.38 Establishing a working group on the issue may or
may not signal a move to the second phase, but does mean that the pressure to
start that phase is increasing because the Committee is now giving the item
greater priority. Thus, the amount of contention over proposals to establish work-
ing groups provides another way to assess the depth of disagreement prevailing
at a particular time.

Governments may or may not move rapidly from adopting a declaration of
principles to writing a multilateral treaty. Lack of movement into treaty-drafting
may reflect consensus that the declaration of principles will suffice in the fore-
seeable future because activity is not so intense that a more formalized agreement
is required. Yet a deferring of treaty drafting may also reflect continued divisions
of opinion, particularly when one or more of the states having the capacity to
make or break regime implementation opposes the substance of the recom-
mended principles and objects to writing a treaty based on them. The current lack
of a treaty on direct broadcasting from satellites certainly reflects this latter situ-
ation. Conversely, drafting a treaty that secures General Assembly endorsement
does not guarantee that it will become the basis of an effective international
regime. The 1979 Moon Treaty has remained ineffective because most industrial
states, including both superpowers, oppose the provisions on exploitation of nat-
ural resources and have declined to join the proposed regime by signing and rat-
ifying the treaty.

Though a committee of government delegates rather than individual
experts, the Outer Space Committee can function as an expert drafting group if
states send delegates with relevant substantive expertise. The extent to which the
Outer Space Committee provides expert preparation has varied over the years. In
the early years of its existence most delegates were specialists—space program
administrators or space scientists in the Scientific and Technical Committee, gov-
ernment lawyers specializing in outer space issues in the Legal Subcommittee,
and similar, often more senior, figures in the full committee.39 The larger or more
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active states often had different delegates dealing with different issues. One long-
time United States participant later wrote, “[delegates] were like defensive and
offensive football teams, shuttling in and out. The Soviets, for example, had
lawyers who were experts on liability and dealt mainly with that topic. When
another activity was discussed, they sent in new people with that expertise to
negotiate.”40 As membership expanded, and more states with relatively small del-
egations at the UN were included, the proportion of diplomatic generalists
became higher.41 Negotiations were also affected as more governments sent dif-
ferent delegates each year. Though some governments did send the same indi-
viduals over an extended period of years, by 1980 there was some participant
sentiment that frequent rotation was weakening the committee because generalist
delegates needed at least two years of experience there before they became fully
conversant with the issues and the political dynamics of the negotiations under-
way.42 In 1986 and again in 1992 Nandasiri Jasentuliyana, a Sri Lankan member
of the UN Secretariat, attributed part of this change in delegation composition to
the slower pace of committee work, but also observed that the change reinforced
the slackening of pace because the generalists had to seek instruction from their
governments more often.43

Some close observers feel that the shift to greater reliance on generalists in
the Legal Subcommittee affected the results of negotiations. Carl-August Fleis-
chhauer pointed out that, “Unlike the drafts prepared by the International Law
Commission [composed of government-nominated international lawyers serving
as individual experts], which regularly undergo a further article by article exam-
ination, either by a diplomatic conference or by the Sixth [Legal] Committee
before a Convention is adopted, the drafts prepared by the Legal Subcommittee
and approved by the [Outer Space Committee] . . . are presented to the Special
Political Committee of the General Assembly and have regularly been endorsed
by the General Assembly without a further detailed reexamination of all the indi-
vidual articles.”44 However, complaints about the fragmentary—or even slap-
dash—character of outer space agreements were registered even in the
mid-1960s when the committee was dominated by specialists but superpower
contentions limited the area of agreement.45

Most subsidiary bodies of the Assembly, including the Outer Space Com-
mittee, report to the Assembly plenary through one of the main committees.
Between its first substantive session in 1962 and the end of 1978 the Outer Space
Committee reported to the Assembly through the First (Political) Committee,
which brought space issues to the main committee most likely to be attended by
the senior diplomatic generalists of national delegations. Starting in 1979, after
the Assembly formalized the largely accomplished evolution of the First Com-
mittee agenda to specialization in arms control and disarmament, space issues
other than the military uses being discussed in UN disarmament bodies were han-
dled in the Special Political Committee. Governments are typically represented
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by high ranking diplomatic generalists in the Special Political Committee as well,
a practice that continued when the Fourth (Trusteeship) Committee was merged
with it in 1993 to form a new Fourth (Special Political and Decolonization) Com-
mittee. Because the UN’s disarmament forums still report to the First Committee,
outer space issues could be discussed in either of two main committees, depend-
ing on where they are handled lower in the organizational structure. However, the
similarity of representation, often meaning that the same person from a small
delegation serves on both,46 limits the difference this makes.

The General Assembly’s main committees provide an initial opportunity to
assess how well a consensus among the Outer Space Committee’s members will
be received by the rest of the UN membership. The Main Committees follow ple-
nary debate and decision rules, with the exception that all decisions by vote
require only a simple majority. The delegations most involved in any particular
space negotiation use the main committee discussion to assess whether different
proposals or further refinements of current ones would receive stronger support
in the plenary. The main committees often provide the venue for floating propos-
als to use the General Assembly to break a deadlock that has developed in the
Outer Space Committee.

Member governments are now strongly enough committed to decision by
consensus that there have been relatively few instances of using the Assembly
plenary to break Outer Space Committee impasses, and most have involved deci-
sions about the topics or pace of negotiations. In 1969, the Soviets objected that
adopting an Assembly resolution urging the Outer Space Committee to begin dis-
cussions of legal principles for civilian remote sensing by satellite meant endors-
ing the practice before the Outer Space Committee had even begun work, but
they did not press their objection to a vote.47 In 1983, Assembly instructions
according greater priority to matters of the status of the geostationary orbit and
military uses of space were adopted over Western objections.48 In 1988, over
strong United States objections, the Assembly instructed the Disarmament Con-
ference to move from general discussion to formal negotiation of treaties limiting
military activity in near earth space. Though accepting the shared superpower
preference for negotiating in that forum rather than the Outer Space Committee,
the Assembly as a whole was expressing the widespread sentiment that the time
was ripe for substantive discussion of new agreements.49

On occasion, though, the General Assembly has decided substantive mat-
ters by a vote. In 1970, an Assembly majority stated that any agreement on lia-
bility for damage from objects launched into space should ensure full and prompt
payment of victims’ claims, a formulation the Soviets found too strong.50 By far
the most contentious use of an Assembly vote occurred in 1982, when the Third
World majority pushed through a declaration of principles regarding direct
broadcasting from satellites by a vote of 107 to 13 with thirteen abstentions.51

The principles elicited vehement opposition from the United States and strong
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opposition from all Western European and some Third World governments
because of provisions they interpreted as endorsing prior government censorship
of broadcasts. For some time afterwards feelings ran so high that a Uruguayan
delegate worried that “due to the existing oppositions between the members [the
Outer Space committee] ran the risk of disintegrating itself.”52 Though the Mex-
ican and some other Third World governments were threatening to use Group of
77 voting power to end what they regarded as superpower stalling on several
other issues as well,53 others realized that forcing adoption of resolutions the
major space powers would not respect would do little good,54 and backed off
from using Assembly votes to break committee impasses.55

The International Telecommunications Union

The ITU is a UN specialized agency descended from the 1932 merger of the
International Telegraph Union, established in 1865 to promote interconnection of
the national telegraph systems then being established in Europe, and the Interna-
tional Radiotelegraph Union, established in 1903 to promote common equipment
standards and guidelines for avoiding conflicts of channel assignments in the
newly emerging radio (or “wireless”) technology. Even after the 1947 change of
status from independent organization to UN specialized agency, the merger was
a merger at the top only; coordinating use of wired (telephone and telegraph) and
wireless (radio) technologies were handled by parallel negotiating forums
assisted by separate technical committees and secretariat units. Space-related
uses of radio frequencies for telecommunications and broadcasting were initially
a modest addition to the broader work of regulating Earth-based uses of radio
technology, but by the mid-1990s had grown to the point that 324,684 (or 21 per-
cent) of the 1,535,958 listings of radio telecommunication relay and broadcasting
frequency assignments in the Master International Frequency List related to
satellite networks and associated ground stations.56

ITU organization and procedures had been modified extensively during its
transformation from independent international bureau to UN Specialized Agency.
Desire to reduce perceived duplications and inefficiencies inspired a more com-
prehensive restructuring in 1992–94, which will not be discussed here as it came
after the negotiations examined in chapter 8 were completed. In the period cov-
ered here, basic direction of ITU activities was provided by the Plenipotentiary
Conference, an assembly of delegates from all member governments meeting
once every five years. It selected the secretary-general and other top staff mem-
bers, chose the forty-one states whose delegates serve on the Administrative
Council, elected the experts to serve as members of the International Frequency
Registration Board, set broad policy guidelines, and could propose revisions to
the ITU’s basic treaty, the International Telecommunications Convention. Before
1994, it also approved the agendas of World and Regional Administrative Con-
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ferences. The Administrative Council met at least once a year to oversee the day-
to-day operations, supervise implementation of Plenipotentiary or Administrative
Conference decisions, and monitor operation of ITU technical aid programs.
Until 1993, the ITU secretariat had four divisions: a general unit plus groups
assisting the International Frequency Registration Board (IFRB), the Interna-
tional Radio Consultative Committee (the technical committee suggesting radio
equipment standards) and the International Telegraph and Telephone Consulta-
tive Committee (the parallel standards-drafting group for the wired technolo-
gies). The two Consultative Committees did most of their work through a system
of study committees which provided a partial exception to the intergovernmental
character of ITU conferences by allowing employees of equipment manufactur-
ers and of “recognized private operating agencies” (private firms allowed to run
telecommunications facilities in one or more countries) to serve as members.57

Issues arising from use of radiocommunications in space during the cold
war period were addressed in the ITU’s Administrative Radio Conferences,
which deal with allocating the radio frequency spectrum to various uses and, by
extension, with the question of sharing out the geostationary orbital band. World
and Regional Conferences met when convened with an agenda defined in
advance by ITU member governments acting either at a Plenipotentiary Confer-
ence or an earlier World Administrative Conference. World conferences are open
to all ITU member states; Regional ones to members in the affected region. As
defined in the 1920s and continued since, the states of Western and Eastern
Europe, the USSR, Mongolia, and Africa comprise Region 1, Western Hemi-
sphere states comprise Region 2, and Middle Eastern, Asian, and Pacific Ocean
states comprise Region 3. Only government delegates have voting rights at these
conferences, but representatives of the “recognized private operating agencies”
may attend as observers. World and Administrative Radio Conferences can make
decisions by simple majority, though member states prefer deciding by consen-
sus. The allocations and other major rules forming parts of a separate interna-
tional agreement known as the “Radio Regulations” take full effect when ratified
by member states. Ratification is generally automatic; however, the right to file
an objection to any specific decision prevents the majority from pressing its
voting advantage too far.

The International Frequency Registration Board also figured in discussions
of space activities because of its roles in maintaining the master lists of channel
and geostationary orbit locations, helping member governments work out inter-
ference problems between particular users, and providing conferences with tech-
nical advice as requested. Most IFRB activity came at the end of the lengthy
process dividing radio frequency spectrum into “bands” for various uses (“serv-
ices”) such as Earth-based and satellite telecommunications relay, Earth-based
and satellite broadcasting, location finding, radio astronomy, emergency commu-
nications, ship to shore or aircraft to Earth communications, and those bands into
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the smaller “channels” available to particular users. Dividing the radio frequency
spectrum among the various users is accomplished in a three-step process. In the
first step, “allocation” in ITU parlance, the wide bands are defined or redefined
and their division into the narrower channels is established by a World Adminis-
trative Radio Conference. In the second, denoted “allotment,” sets of channels
are bundled into segments of spectrum shared out among the various national
telecommunications ministries or regulatory agencies (called “national adminis-
trations” in the ITU), with the exact method of sharing varying from band to
band. Most allotments are determined by Regional Administrative Radio Confer-
ences, since interference problems are most likely to occur within rather than
between regions, but World Conferences deal with segments of spectrum, such as
those used for shortwave broadcasting or space communciations, where interre-
gional interference is likely. In the third step, “assignment,” individual govern-
ments (through their telecommunications agency or regulatory board) parcel out
their allotments of channels among their own nationals wishing to use radio fre-
quencies. The national assignment, then, is the user’s authorization to commence
and continue operation. When an assignment may case significant (“harmful”)
interference to another user, involves international communications, or the user
desires international recognition of the assignment, the user’s government must
register its assignment with the ITU. Because of the high potential for mutual
interference, the vast majority of space-related uses are registered.

Upon receiving a request for registration, the IFRB had two options. If the
use conformed to allocations and allotments and appeared unlikely to cause
harmful interference to any already established user on the list, the assignment
was added to the Master International Frequency List as a “Column 2a” service
with priority over any later user whose frequencies overlap. If the use appeared
likely to cause harmful interference with an established user, the request was
returned to the relaying government with suggestions for modifying the assign-
ment to avoid that harmful interference. However, the IFRB could not deny reg-
istration even if the government’s response failed to fully address the technical
considerations raised in the return letter; any assignment used for sixty days
without complaint of harmful interference by another user becomes a “Column
2b” entry on the Master List. These enjoy priority over later users if their opera-
tion conforms to ITU rules and does not interfere with any “Column 2a” user. No
ITU body has monitoring or enforcement powers, but the symmetry of interests
among users makes the regime largely self-enforcing.58

Most delegates to ITU conferences are members of national telecommuni-
cations ministries or regulatory boards who accept two basic principles: wide
participation and promoting fullest use of the radio frequency spectrum. They
have preferred universal or close to universal participation in ITU conferences,
even to the point of allowing colonial telecommunications administrations sepa-
rate representation as “Associate Members” in 1923–73 though this was rare
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among intergovernmental organizations. This emphasis on wide participation has
occasionally caused some tension within ITU and between it and majorities in
the UN General Assembly urging that all UN-related bodies follow their deci-
sions regarding expulsion or suspension of participation rights.59 The use-pro-
motion orientation has supported interest in diffusing new technology that
permits more effective and efficient use of spectrum, finding mutually beneficial
solutions to problems of interference between uses and users, and avoiding
“political” contention (either by not discussing it, or by reformulating a contro-
versy in technical terms) whenever possible. This strongly technical orientation
is seen as an advantage within ITU, but some outside observers perceive it as
encouraging obliviousness to the wider political and cultural ramifications of
using telecommunications technologies.60

Contention having as much “political” as “technical” significance has
never been absent from ITU conferences. The longest running and most serious
of these contentions has been the argument, originating in the 1920s, between
proponents of granting allotments to states regardless of their immediate ability
to use the channels thus allotted (“a priori planning”) or allowing governments to
assign open channels to users ready to commence operations (a posteriori or
“first come-first served” rule).61 This argument has been most pointed regarding
bands in which users can interfere with each other over long distances—the
shortwave bands and satellite systems. Since developing states are generally later
comers, they tend to favor a priori allotments; by the mid-1970s, the argument
between planners and others had become another facet of the wider South-North
contention suffusing UN forums.

Changes in the ITU’s composition reinforced this development. In 1947 the
ITU had seventy-two members and associate members, thirty of which were
industrial states; in 1967 it had 133 full and associate members because the
newly independent states which had not been associate members joined quickly.
Since the mid-1960s developing states have been able to muster the simple and
two-thirds majorities required for decision making in Plenipotentiary and World
Administrative Conferences. They have similar advantages in Regions 2 and 3,
though not in Region 1. The division of seats in the Administrative Council gives
a united Third World coalition a simple, but not a two-thirds, majority in that
body.

PARTICIPANTS IN THE NEGOTIATIONS
Readers familiar with the current levels of nonstate actors’ involvement in UN-
sponsored conferences and other UN activities are likely to regard these accounts
of the outer space negotiations as too “state-centric” because few nonstate actors
figure in the analysis. Nongovernmental organizations, transnational advocacy
coalitions, and transnational social movements all existed before the end of the
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cold war, but their opportunities for affecting the negotiation of international
regimes were quite limited. “NGO forums” were attached to UN global confer-
ences starting in the 1970s, but few of those conferences were convened to nego-
tiate legally binding international regimes, and many of the forums were kept
quite distinct from the conferences themselves. The internet did not exist in its
current form, so had not yet provided the infrastructure for inexpensive long-dis-
tance information exchange and networking that facilitates transnational mobi-
lization today.62

Yet three sorts of nonstate actors did have traceable influence over the
outer space negotiations outside national government channels: university-based
and privately employed international lawyers, scientists working outside national
space agencies, and private firms engaged in telecommunications provision or
equipment manufacture. The university-based and privately employed interna-
tional lawyers formed with government-employed counterparts a transnational
network of legal experts—what Oscar Schachter called an “invisible college” of
international law63–—who gathered in national international law societies, the
International Law Association, and the International Astronautical Federation’s
International Institute of Space Law. The role of this network in helping develop
the analogies that drove the initial development of rules for space activity is
traced in chapter 3. Some of the lawyers outside government service figure again
in later chapters, though the network’s influence in many of the other negotia-
tions was less obvious. As the citations indicate, the periodic meetings of the
associations and institutes and occasional conferences sponsored by academic
institutes provided opportunities for negotiators to explain national positions,
float proposals, comment on the course of negotiations, and hear questions and
comments from their academic or law firm counterparts.

Scientists interested in outer space but not employed in national space pro-
grams or the labs and institutes doing contract research for national space agencies
occasionally influenced the space negotiations through group statements issued by
their international associations. This influence was apparent in the discussion of
avoiding contamination of space by humans or their machines and of Earth by
matter brought back from space or celestial bodies. Scientists began discussing the
problem even before Sputnik I was launched in October 1957, and international
scientific associations sometimes commented on particular space activities.64 The
International Congress of Scientific Unions’ Committee on Outer Space Research
(COSPAR) became the forum for developing and revising international guidelines
on contamination precautions.65 Though provision for intergovernmental consul-
tations to avoid mutual interference among experiments was included in Article 9
of the Outer Space Treaty, such consultations actually occur through COSPAR’s
Consultative Group on Potentially Harmful Experiments.66

Individuals drawn from outside the ranks of national missions to the UN,
the foreign ministry, or other government agencies sometimes served as members
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of national delegations to Outer Space Committee meetings. University- and
institute-based scientists were often included on national delegations to the Sci-
entific and Technical Subcommittee, and its longest serving chairs—John Carver
of Australia and Dietrich Rex of Germany—were both university professors.
Italy, Belgium, Greece, and for a time Hungary appointed university-based inter-
national lawyers as their head of delegation to the Legal Subcommittee while
West Germany usually included at least one in its delegation. A few worked for
private or state-owned firms (particularly in years when telecommunications-
related activities were being discussed). Very few came from private associa-
tions.67 However, the low public salience of most space issues meant that the
individuals drawn from outside government did not serve as conduits from their
groups to national policy making. The vast majority of delegates were (and still
are) members of national missions to the UN or government agencies. For the
most part, and this was particularly true for developing country members, dele-
gates were drawn from diplomatic missions to the UN, the foreign ministry, and
the government agency or council handling space issues.

Nonstate actors’ influence in national decision making was greatly affected
by the low public salience of most space issues. Anti-nuclear sentiment triggered
by the series of high-yield atmospheric tests in the early 1960s did contribute to
the political climate in which the superpowers agreed to General Assembly Res-
olution 1884 (XVII) banning nuclear testing and the stationing of nuclear or
other weapons of mass destruction in space. It was also felt again in the long and
heated discussions of banning all forms of “space weapon” between 1978 and
1989, which did not lead to any additional agreements, and in the discussion of
banning or limiting use of radioisotope generators and small fission reactors to
power space probes and satellites, which led to adoption of a code of conduct in
General Assembly Resolution 47/68. Aspects of both the New International Eco-
nomic Order and the New World Communications and Information Order did
become public issues between 1965 and 1990. Yet, as noted in chapter 7, public
attention focused only briefly and in a few countries on the Moon Treaty. The
ITU discussions of satellite use and geostationary orbital slots occurred at some
distance from the general information order controversy carried on mainly in
UNESCO. ITU forums were open in various ways, as noted above, to members
of private telecommunication providers and equipment manufacturers, but did
not attract the sustained interest among intellectual critics of the media who were
drawn to the UNESCO information controversies.

IMPLICATIONS OF THE TWO LEVELS OF INSTITUTIONS
The combination of basic Westphalian practices and use of UN forums for estab-
lishing governance in outer space create two strong political tensions. Though the
UN institutions are not majoritarian in the strict sense of permitting a fraction of
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the membership to make decisions binding on all members, the greater
post–1945 emphasis on principles of sovereign equality of states and multilater-
alism in world governance creates strong pressures on states to avoid isolated
opposition to propositions, including proposed international regimes, supported
by a large majority of states in UN forums. At the same time, the strong disjunc-
tion between a distribution of capability to undertake space activity concentrating
much of it in the hands of a few states and use of one state-one vote decision
rules in UN forums created a large potential for divergence between influence in
regime-formation and capacity to assure regime implementation. Coalitions of
weak states possessing many votes have occasionally sought to secure space
regimes repugnant to the states most active in space; however, the history of the
Moon Treaty cautions that norms for interaction in the international system con-
tinue to emphasize unilateral action and interstate bargaining over majority deci-
sion making. In important respects, then, the institutional context remains a fairly
“thin” one, leaving much room for use of unilateral action to move negotiations
in more favorable directions.
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43. Underdal, “One Question, Many Answers,” 29 substituting “process” for his
“game”.
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47. Berlin, Geostationary Applications Satellites and “Satellites” provide good

summary descriptions of the physical rigors of outer space.
48. Burrows, This New Ocean, 455–460.
49. Noted in Spaceflight, February 2000, p. 47.
50. Named after the Soviet satellites that were the first placed into such orbits. The

64.3 degree inclination (angle at which the satellite crosses the Equator) is the only one
where gravitational pulls are sufficiently balanced to keep the satellite’s antennas pointing
towards Earth and its apogee over the northern hemisphere. Pritchard, “Satelites,” 201. 

51. See chapter 8.
52. See the UNISPACE82 conference report, UN Doc. A/CONF.101/10, p. 30.
53. AT&T owned the “Telstar” relay launched into low earth orbit in 1962, but was

later required to join the government and other private telecommunications firms in
Comsat, the public-private joint venture that became and remains the U.S. participant in
Intelsat.

CHAPTER 2. THE INSTITUTIONAL CONTEXT OF NEGOTIATIONS
1. This is inspired by the “basic game”—“decision game” distinction in Underdal,
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