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I. INTRODUCTION

A flood of political transitions has marked the turn of the twenty-first
century. Countries throughout the world are transforming themselves, sloughing
off the shackles of colonialism, communism, military dictatorship, racism, or
some combination of these, and marching, tentatively or not, towards some
version of democratic liberalism. Throughout Latin America, Eastern Europe,
Africa, and Asia, many countries are engaged in transitions that have nothing in
common, save that their incipient governments are touting reconciliation as a
panacea for their countries' unique ills.

Reconciliation was Nelson Mandela's mantra as he directed South
Africa's "miraculous" transition from apartheid to democracy. Since the mid-
1990s, there has been a dramatic increase in reconciliation-speak throughout the
world. South Africa,' Guatemala,2 Nicaragua3 and Namibia4 have enacted
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1. The Promotion of National Unity and Reconciliation Act of 1995.
2. National Reconciliation Law of December 18, 1996.
3. Law No. 81 on General Anmesty and National Reconciliation (May 9, 1990),

reprinted in 3 Transitional Justice 591 (Neil J. Kritz ed., 1995) [hereinafter Transitional
Justice].

4. On gaining independence and as part of its program of nation-building, Namibia
formulated and adopted a policy of national reconciliation in 1989. The policy was intended to
guard against witch-hunting and retribution, which were believed to undermine peace and
stability. Critics have attacked this policy for not dealing with the past at all. This is seen by
opponents as being problematic because for the government,

reconciliation means stone-cold silence should prevail in a zombie-like
manner... we have not seen anything, we have not heard anything and
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legislation aimed at promoting reconciliation generally. Nigeria,5 Peru, and
Sierra Leone6 have specifically inaugurated Truth and Reconciliation
Commissions while the comparable commission in East Timor is called the

we must not say anything .... There are no old wounds or new wounds.
The wounds are just there and they are visible and need healing. To think
that silence will heal wounds is daydreaming.

Max Mahatma & Jean Sutherland, Namibians Rally on Rights, The Namibian, Apr. 30, 2001,
at http://www.namibian.com.na (last visited Feb. 21, 2004). More recently the criticism has
seen new dimensions. It has been argued that a de facto one-party state, disputes around land,
and lack of sufficient access to state resources by various ethnic groups undermine
reconciliation, and that the "policy of reconciliation is being replaced by a policy of
confrontation and outright disregard for the democratic constitution and institutions of this
country." Id. On democracy in Namibia generally, see Gretchen Bauer, Challenges to
Democratic Consolidation in Namibia, in State, Conflict and Democracy in Africa 429
(Richard Joseph ed., 1999); Gretchen Bauer, Namibia in the First Decade of Independence:
How Democratic?, 27 J. S. Aft. Stud. 33 (2001).

5. On June 4, 1999, Nigerian President Olusegun Obasanjo appointed a truth
commission to investigate violations of human rights abuses committed between January 1,
1994 and May 29, 1999. In formally inaugurating the commission on June 14, 1999, the
president extended the period for investigation to December 31, 1983, when the military came
to power. One of the functions of the institution is to recommend measures, whether judicial,
administrative, legislative, or institutional, to redress past injustices, and prevent or forestall
future violations or abuses of human rights. The Commission has yet to report. See Philip C.
Aka, Nigeria: The Need for an Effective Policy of Ethnic Reconciliation in the New Century,
14 Temp. Int'l & Comp. L.J. 327, 328-29 (2000); Elizabeth Knight, Note, Facing the Past:
Retrospective Justice as a Means to Promote Democracy in Nigeria, 35 Conn. L. Rev. 867,
888 (2003).

6. The truth and reconciliation commission for Sierra Leone was established as part of
the Lome Peace Agreement. The Commission must,

create an impartial historical record of violations and abuses of human
rights.., law related to the armed conflict in Sierra Leone, from the
beginning of the Conflict in 1991 to the signing of the Lome Peace
Agreement; to address impunity, to respond to the needs of the victims,
to promote healing and reconciliation and to prevent a repetition of the
violations and abuses suffered.

Truth and Reconciliation Act 2000, Art. 6, § 1 (Sierra Leone), available at http://www.sierra-
leone.org/trcact2000.html; see Richard Bennett, The Evolution of the Sierra Leone Truth and
Reconciliation Commission, in Truth and Reconciliation in Sierra Leone, at http://www.sierra-
leone.org/trcbook-richardbennett.html (last visited Mar. 25, 2004); Human Rights Watch,
Policy Paper on the Interrelationship between the Sierra Leone Special Court and
Reconciliation Commission (2002), available at http://www.hrw.org/press/2002/
04/sierraleoneTRC0418.htm; Human Rights Watch, The Jury is Still Out: A Human Rights
Watch Briefing Paper on Sierra Leone (2002), available at http://www.hrw.org/
backgrounder/africa/sl-bck07l 1.htm; Human Rights Watch, World Report 2002, Sierra
Leone, available at http://www.hrw.org/wr2k2/africal0.html (last visited Apr. 10, 2004).
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Commission on Reception, Truth, and Reconciliation.7 The Fijian Ministry of
National Reconciliation is one of the newest government ministries in the
country and the Solomon Islands and Rwanda have also recently established
similar ministries. In the last few years, Australia and Canada have prominently
pursued reconciliation with their aboriginal populations. The Angolan
government has promoted a formal and comprehensive framework of national
reconciliation. 8 In the Great Lakes region of Africa, where violence and war
seem endemic, many people are looking to reconciliation programs to help
groups find ways to live together. Even North and South Korea may be moving
towards reconciliation. Throughout Eastern Europe, in countries such as
Czechoslovakia, Bulgaria, Romania, Poland, and Albania, the fall of
communism prompted the call for reconciliation. 9 Moreover, it is quite likely
that many countries that have not yet embarked on a reconciliation program will
begin to do so soon, including, for instance, post-Taliban Afghanistan, Brazil,
Zimbabwe, 10 Israel, Palestine, and Iraq.

7. Law No.26/2000 provides for legislation to be developed on the establishment of a
Commission of Truth and Reconciliation (KKPR). A draft bill stipulates that reconciliation
must be outlined in a written agreement signed by the suspects and the victims, or their heirs,
as well as the TRC, and that amnesties are to be approved by the president. The bill also
stipulates that suspects and their victims can freely choose whether they want to resolve their
cases through ad hoc courts or the commission. Bambang Nurbianto, Bill on Truth,
Reconciliation Drafted, The Jakarta Post, Jan. 5, 2002, at 2; Bambang Nurbianto, Truth
Commission 'Must First Probe 'New Order Abuses, The Jakarta Post, Jan. 7, 2002, at 2.

8. In 1994, the government and UNITA signed the so-called "Lusaka Protocol," a
peace accord that provided for a cease-fire; the demilitarization and integration of UNITA
insurgents into the government and armed forces; a government of national unity at the central
and provincial level; general elections; and national reconciliation. However, this accord did
not achieve many of its goals as UNITA's leader at the time, Jonas Savimbi, left the
government after a short period and went back to the bush. It was only when he was killed in
2002 that Angola began to make strides to final resolutions and achieve reconciliation. As a
result of more than three decades of fighting, hundreds of thousands of deaths, and millions of
displaced individuals, deep mistrust exists and national reconciliation will therefore be
difficult to achieve. See Alex Vines, Catholic Inst. for Int'l Rels., Peace Postponed: Angola
Since the Lusaka Protocol (Sept. 1998).

9. Stephen Holmes has written that: "The most pressing need in these societies was
social reconciliation, not collective self-laceration." Stephen Holmes, The End of
Decommunization, in 1 Transitional Justice, supra note 3, at 116, 117.

10. In his maiden speech as Zimbabwean Prime Minister in 1980, Robert Mugabe
called for reconciliation and national unity. He stated that his party had no intention of
victimizing the white minority and that to achieve reconciliation he wanted to "draw a line
through the past." Peter Stiff, Cry Zimbabwe: Independence Twenty Years On 27 (2000).
Mugabe's reconciliation policy received international admiration for tolerance and
reconciliation efforts with the white community. See, e.g., Richard Carver, Africa Watch,
Zimbabwe: A Break with the Past? Human Rights and Political Unity 8-9 (1989).
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The prevalence of reconciliation programs throughout the world has
produced an unlikely problem. Reconciliation is so easily invoked, so
commonly promoted, and so immediately appealing that few policy makers are
stopping to consider the scores of serious questions that reconciliation programs
raise. Scant attention is being paid to the specifics of achieving or promoting
reconciliation and to the complex ways in which reconciliation implicates other
equally multi-faceted problems of transitional politics, such as the possibility of
justice after "radical evil,"' " the redistribution of wealth, the creation of civil
society, and the relevance of the past to the present and the future, among
numerous others.

Understanding reconciliation in times of political transition raises
fundamental and ultimately unanswerable questions about the human condition.
Talk of reconciliation invariably comes after there has been some gross
violation of norms, including widespread disappearances, killings, torture, and
rape. Reconciliation necessarily conjures its antecedents and forces us to ask
how men (and sometimes women) can visit such horrors upon one another.
When we look at the face of evil, are we, as many people contend, seeing
ourselves, or, on the contrary, are some people capable of evil in a way that
others would never approach?

Reconciliation is perhaps deeply compelling, however, because it not
only implicates the worst that human beings are capable of, but the best as well.
Reconciliation embodies the possibility of transforming war into peace, trauma
into survival, hatred into forgiveness; it is the way human beings connect with
one another, against all odds. It exemplifies the potential for virtually limitless
strength and generosity of spirit that is also immanent in human nature.

This Article explores some of the questions that must be confronted
when incipient governments promote reconciliation to palliate the ills of
transition. In Part II, this Article raises broad conceptual questions about
reconciliation. Part III then examines the historical factors that have contributed
to the spread of reconciliation initiatives throughout the world in recent years.
In Part IV, it examines why nations pursue reconciliation and whether
reconciliation can achieve the goals imputed to it. Finally, Part V looks at the
mechanisms by which nations pursue reconciliation. The Article concludes with
suggestions for developing a further understanding of reconciliation.

11. Carlos Nino, Radical Evil On Trial (1996).
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II. KNOWING WHAT QUESTIONS TO ASK

Generally speaking, reconciliation describes coming together; it is the
antithesis of falling or growing apart. Reconciliation has a normative-almost a
moral-aspect as well. It is the coming together (or re-coming together) of
things that should be together. Unlike its less common relative, conciliation,
reconciliation connotes the coming together of things that once were united but
have been torn asunder-a return to or recreation of the status quo ante, whether
real or imagined. For many, it is encompassed in the question as to how a
society ravaged by war returns to some kind of normality when neighbors living
side by side have endured and perpetrated against one another crimes of
unimaginable horror.

Perhaps because of its promise of a return to normalcy, reconciliation
has become the darling of the transitional justice movement. Reconciliation at a
country, regional, or other is seen to be a key concept and a good investment, as
the danger of not achieving it is tantamount to ongoing and future conflict and
violence. 1 At a societal level, the word attempts to encompass the widely
disparate situations of countries as they shift from traumatic pasts to democratic
futures. For some, reconciliation means "the establishing or recovery of the
dignity and humanity of every person, rooted in human rights, and the
acceptance of this by the individual and society. ' 13

But what does "reconciliation" mean in these different countries? Is it
national unity? Is it peace? Is it healing? Is it relationship building? Is it
stability? Is it harmony? Is it developing a democracy that ensures the fullest
sense of inclusivity and opportunity, as well as access to resources for those
who reside in the country? 14 Is it all of these? Or none? Is it just moving on?

12. See Reconcilable Differences: Turning Points to Ethno Political Conflict (Sean
Byrne & Cynthia Irvin eds., 2000); Louis Kriesberg, Constructive Conflicts: From Escalation
to Resolution (2003).

13. Mark Hay, Ukubuyisana: Reconciliation in South Africa 14 (1998).
14. Thus, in a country such as Burma, which has not yet had a transition to democracy,

national reconciliation will depend on finding an appropriate constitutional model to achieve a
democracy and the protection of the rights of all, by ensuring all ethnic groups and the army
feel that they can live in the country safely, securely, and with adequate access to all
institutions and resources. See Jeremy Sarkin, Dealing With Past Human Rights Abuses:
Promoting Reconciliation in a Future Democratic Burma, 7 Legal Issues on Burma J. 1
(2000); Jeremy Sarkin, Ensuring Free and Fair Elections in a Democratic Burma:
Establishing an Electoral System and Election Processes, 8 Legal Issues on Burma J. 25
(2001); Jeremy Sarkin, Examining the Competing Constitutional Processes in
Burma/Myanmar from a Comparative and International Democratic and Human Rights
Perspective, 2 Asia-Pac. J. Hum. Rts. & L. 42 (2001); Jeremy Sarkin & Marek Pietschmann,
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The answer turns out to be different in each country. In Angola, for
example, national reconciliation has been seen as "the coming together once
again of Angolans to live together peacefully in the same Fatherland and in a
spirit of cooperation, in the pursuit of the common good."' 5 In Fiji, the goal of
reconciliation is "to promote racial harmony and social cohesion through social,
cultural, educational and other activities at all levels within the indigenous
Fijian community and between various racial groups."'' 6

But one does not have to scratch too deeply beneath the surface
platitudes to glimpse the difficulty of applying these glossy definitions to real-
life, post-conflict situations. Implementing reconciliation policies requires the
development of clear answers to very complex questions: How much focus
should there be on the past? Is reconciliation compatible with justice and
respect for human rights? Does reconciliation require that erstwhile enemies
forgive and embrace one another? And so on. Each one of these questions raises
its own multiplicity of questions, like the heads of the Hydra.

For instance, the relationship between truth and reconciliation is an
extremely complicated one. 17 It is commonly stated that truth leads to
reconciliation.1 8 The South African Truth and Reconciliation Commission, with
its slogan "Truth: The Road to Reconciliation," insists on the indispensability of
truth because it disinfects the wounds, has a cathartic effect, and helps people to
heal.' 9 Alice Henkin, for example, has stated that "Truth-telling... responds to
the demand of justice for the victims, facilitates national reconciliation and
prevents those who perpetrated and supported the violations from nourishing

Legitimate Humanitarian Intervention under International Law in the Context of the Current
Human Rights and Humanitarian Crisis in Burma/Myanmar, 33 Hong Kong L.J. 371 (2003).

15. Lusaka Protocol, Annex 6, § 1 (1999), available at http://www.angola.
org/politics/p_annex6.htm (last visited Feb. 11, 2004); see Jeremy Sarkin, Democratizacao E
Justice No Periodo De Transicao Em Angola, in Conferencia Internacional Angola-Direito,
Democracia, Paz E Desenvolvimento 203 (2001).

16. Ministry of National Reconciliation and Multi-Ethnic Affairs, Fiji Government
Online Portal, at http://www.fiji.gov.fj/publish/m-reconciliation.shlml (last visited Feb. 11,
2004).

17. Daan Bronkhorst, Amnesty Int'l Dutch Section, Truth and Reconciliation:
Obstacles and Opportunities for Human Rights (1995).

18. As Archbishop Desmond Tutu has noted, "Reconciliation is not about being cosy; it
is not about pretending that things were other than they were. Reconciliation based on
falsehood, on not facing up to reality, is not true reconciliation and will not last." Truth and
Reconciliation Comm'n of South Africa, 1 Truth and Reconciliation Comm'n of South Africa
Report, ch. 1, 69, at 17 (MacMillan Reference Ltd. 1999) (1998) [hereinafter TRC Report].

19. Kader Asmal et al., Reconciliation Through Truth: A Reckoning of Apartheid's
Criminal Governance 9-11 (1996).
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and perpetuating exculpatory versions of the events that occurred. ' '20 In some
views, truth is a precondition to forgiveness, which, in turn, has been said to
embody reconciliation. As Leo Valladares, the Honduran National
Commissioner for Human Rights, has stated: "With the truth you can have
justice and with justice, reconciliation. But how can you forgive if you don't
know what you are forgiving or whom you are forgiving?",21 His point is well
taken, but only leads to additional questions: Is forgiveness a necessary element
of reconciliation? What if the perpetrator does not seek forgiveness or the
victim does not choose to confer it? What if both parties feel in need of or
entitled to forgiveness? And how is all this affected by a society's sometimes
homogenous, sometimes fractured, attitudes toward religion?

Even accepting the desirability or necessity of establishing truth as a
precondition to reconciliation, it remains to be determined what constitutes the
"truth." Is it just the facts that happened and can be proven forensically, or does
truth entail a more complex and multi-faceted narrative? In the context of Sierra
Leone it has been said that:

Such painstaking efforts at establishing the truth about what
happened would help to prevent a recurrence of the kinds of
atrocities that have shocked our public and the world at large. Our
society cannot make progress in the area of human rights if we do
not squarely face these atrocities and try to understand why people
who claim to be liberating or defending society from oppression and
exploitation had to slit the throats of innocent villagers, sever their
heads, cut their hands, pluck their eyes off, disembowel pregnant
women, abduct and rape women, burn down whole villages and
enlist children as young as ten into war.2 2

Alternatively, it could be argued that the truth actually impedes reconciliation,
because the truth can be so terrible that attitudes harden and forgiveness and
empathy are all but impossible. Or does striving for reconciliation simply avoid
the truth because it attempts to get people to forget the past? Or perhaps the
relationship works in the opposite direction: Reconciliation leads to truth by
creating the conditions in which the truth can emerge.23

20. Alice H. Henkin, State Crimes: Punishment or Pardon (Conference Report), in 1
Transitional Justice, supra note 3, at 184, 186.

21. David Gonzalez, Rebel War Comes Back to Haunt Honduran Base, N.Y. Times,
Oct. 8, 1999, at A3.

22. Yusef Bangura, Reflections on the Abidjan Peace Accord, 22 Afr. & Dev., nos. 3 &
4, at 217, 238 (1997).

23. See Stephen Holmes, Gag Rules or the Politics of Omission, in The Passions and
Constraint: On the Theory of Liberal Democracy 202 (1995) (suggesting that silence on
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No less complex is the relationship between reconciliation and justice.
This issue will be discussed in greater detail below, but it is worth noting at the
outset that even the most basic aspects of this relationship are extremely
difficult to resolve at all satisfactorily. The link between justice and
reconciliation becomes critical in times of transition, particularly in societies
where the past has been characterized by strife, violence, polarization, and
caste.24 Reconciliation often comes up in the context of the question of what to
do about the perpetrators-a broad term meant to embrace everyone from the
architects of the offenses of the past, to the foot soldiers.25 The current dominant

sensitive or controversial questions can enable groups who would otherwise divide on these
issues to cooperate and work together to solve common problems).

24. The transition to which this phrase refers is the transition from some sort of
oppressive regime-be it apartheid, civil war, military dictatorship, or something else-to a
democratic dispensation in which human rights are respected and government is organized by
the consent of the governed. It has been pointed out that, in most cases that are characterized
as "transitional," the transition is at best open-ended. "Of the nearly 100 countries considered
as 'transitional' in recent years," writes Thomas Carothers,

only a relatively small number-probably fewer than 20-are clearly en
route to becoming successful, well-functioning democracies or at least
have made some democratic progress and still enjoy a positive dynamic
of democratization.... By far the majority of third-wave countries have
not achieved relatively well-functioning democracy or do not seem to be
deepening or advancing whatever democratic progress they have made.

Thomas Carothers, The End of the Transition Paradigm, 13 J. Democracy 5, 9 (2002). While
Carothers's point is well taken, "transition" remains the term of choice to describe the change
in regime and the purported efforts by these scores of nations to slouch towards democracy.

25. In the Rwandan context, when the word reconciliation is used, it is used in the
context of the victim. See Jeremy Sarkin, The Tension Between Justice and Reconciliation in
Rwanda: Politics, Human Rights, Due Process and the Role of the Gacaca Courts in Dealing
with the Genocide, 45 J. Afr. L. 143, 154-55 (2001). Thus, the argument would be: How can
victims be reconciled unless there has been punishment and reparations? Similarly, the
concept of reparations and reconciliation were linked in the "Corporation on Reparation and
Reconciliation" established to evaluate compensation measures for victims. Human Rights
Watch was very critical of similar processes in Chile, noting that:

Ultimately the Chilean government has been forced by its continuing
relationship with the leaders of the [former Pinochet] dictatorship to
adopt a search for consensus and compromise known as the "politics of
agreements," preventing-amongst other things--decisive action on
accountability for human rights abuses. It has thus promoted a policy of
"reconciliation," implying forgiveness for past abuses in return for
repentance by those responsible; and though senior officials have stated
that reconciliation is not possible without truth and justice, Aylwin
[president of the "authoritarian democracy" created by Pinochet] has
stated that he expects justice only "so far as possible," while the civilian
right-still less the army--does not appear repentant.
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ideology is that reconciliation and justice are incompatible, and justice is to be
favored at the expense of reconciliation at every juncture. As Diane Orentlicher
has argued, "a state cannot evade its duty to punish atrocious crimes merely to
appease disaffected military forces or to promote national reconciliation., 26

Where reconciliation is accepted, it is at most a by-product of the criminal
justice system. In this view of reconciliation, the process rejects prosecution and
therefore could potentially thwart, rather than advance, the cause of justice. In
other views, however, reconciliation can be seen as promoting justice insofar as
both aim to restore and heal troubled communities, and to redress the imbalance
of the past trauma. At the very least, reconciliation can be indifferent to justice.

In reality, the choice between justice and reconciliation may be a
luxury that many countries recovering from traumatic political transitions
cannot afford. In too many situations around the world, justice (as commonly
understood) may be illusory. Elizabeth Neuffer argued that "there is an innate
human need for some kind of reckoning, an accounting." 27 Yet, this accounting
may not be justice as we know it. As Gerald Gahima, who has been a senior
member of the Rwandan Department of Justice for the last few years, posits,
"Perhaps what you end up with in a post-genocide society is not justice at all,, 28

or at least not justice in any of its familiar forms. 29

South Africa: Accounting for the Past, Lessons from Latin America, Africa Watch (Human
Rights Watch, New York, N.Y.), Sept. 1992, at 11.

26. Diane Orentlicher, Settling Accounts: The Duty To Prosecute Human Rights
Violations ofa Prior Regime, 100 Yale L.J. 2537, 2595 (1991).

27. Elizabeth Neuffer, The Key to my Neighbor's House: Seeking Justice in Bosnia
and Rwanda xiv (2001).

28. Id. at xvi (quoting Gerald Gahima).
29. Thus, Jeffrey lsaacs speaks of the "irremediability of injustice" that the genocides

and other abominations at the end of the 20th century instantiate. These incidents of mass
persecution, violence, and widespread destruction symbolize

the profound difficulty-indeed, I would suggest the impossibility-of
compensation. There is no remedy for the losses. There is obviously no
chance of bringing back the dead. But it seems equally impossible to
restore the property of the dispossessed or to restore the dignity and
confidence of those who have been terrorized, raped, and incarcerated.

Jeffrey C. Isaacs, 1989 and the Future of Democracy, in Between Past and Future: The
Revolutions of 1989 and their Aftermath 50, 51 (Sorin Antohi & Vladimir Tirmaneanu eds.,
2000). The impact of this failure of justice is almost incomprehensible. "[I]t is not simply the
past that is poisoned, but the future as well, for those who have suffered, but also, I would
submit, for those who stood by and continue to stand by, doing nothing to assist them,
incapable of offering rescue or remedy." Id.
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If justice is impossible, but the need for reckoning still exists, Gahima
suggests that, "Maybe we should think of another word for it."30 Perhaps the
word for it-for what you get, at best, in a post-genocide society-is
reconciliation. In some views, reconciliation is the ideal, the apotheosis of
transitions. In other views, it is simply the second best alternative, what you aim
for when justice is impossible.

In many situations, the impossibility of justice is a practical problem:
On the one hand punishing the perpetrators may increase tensions in the
fledgling society, particularly if they retain political power, and thereby retard
movement toward reconciliation; on the other hand, not punishing the
perpetrators undermines the new regime's efforts to promote the democratic
ethos and rule of law values, and to reinforce the "thick line" between the old,
oppressive regime and the new, democratic, human-rights-respecting order.
Taken to its logical extreme, failure to punish can render the successors into
collaborators.

Even if the new state has put measures in place to promote
reconciliation, progress can be easily destabilized by persistent inequalities that
continue to spawn renewed conflict. Economic conditions have significant
implications for the prospects of reconciliation in a country. 31 As one Australian
aboriginal has explained:

The reconciliation process can achieve nothing because it does not at
the end of the day promise justice. It does not promise a Treaty and it
does not promise reparation for the taking away of our lives, our
lands and our economic and political base. Unless it can return to us
those very vital things, unless it can return to us an economic, a
political and a viable land base, what have we? A handshake? A
symbolic dance? An exchange of leaves or feathers or something like
that?

32

30. Neuffer, supra note 27, at xvi (quoting Gerald Gahima).
31. Dumisa Ntsebeza, A Lot More to Live For, in After the TRC-Reflections on Truth

and Reconciliation in South Africa 105 (Wilmot Godfrey James & Linda Van De Vijver eds.,
2000). South African President Thabo Mbeki has linked the process of reconciliation with
economic justice, and stated that "not only are we a country of two nations, but we are not
making progress towards becoming one nation, and therefore the objective of national
reconciliation is not being realized." Alex Boraine, A Country Unmasked 349 (2000); see also
Social, Economic, and Cultural Rights: An Appraisal of Current International and European
Developments (Peter Van DerAuweraert et al. eds., 2002) (profiling various authors' research
on social, economic, and cultural rights in the U.N. system, the European systems, and
national constitutions, as well as the impact of these rights on vulnerable groups).

32. Valerie Kerruish, Reconciliation, Property and Rights, in Lethe's Law: Justice,
Law and Ethics in Reconciliation 191 (2000) [hereinafter Lethe's Law] (citing Kevin Gilbert,
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A growing economy, wi'h an increasing per capita income, must
provide the most favorable circumstances for reconciliation to develop. In this
regard it has been argued that, of the new democracies in Africa, only Namibia,
South Africa, and Seychelles are economically prepared for democracy. 33

Additionally, reconciliation may be more usefully thought of, not as a
static item that either exists or not in a society, but rather as a process that is
continually evolving. If so, how does one measure the degree to which
reconciliation has been reached in a society? What are the indicators? What
measurements can one use? Can absolute reconciliation ever be achieved?

The questions can be dizzying. The only certainty is that the basic
premises underlying the enthusiasm for reconciliation must be carefully
examined and that, in fact, reconciliation's contribution to transitions must be
assessed. Notwithstanding these important challenges, it is critical to avoid both
overestimating and underestimating the value of reconciliation in transitional
contexts; to expect too much of it-to assume that it will produce instant
happiness and peace-is to court disaffection and cynicism, while expecting too
little risks abandoning a potentially fruitful resource on which to found a new
democracy.

III. THE EMERGENCE OF RECONCILIATION AS AN ELEMENT OF TRANSITION

The notion of reconciliation has been a part of African systems of
dispute resolution for centuries. 34 In these traditions, the restoration of balance,
rather than punishment of the guilty, is the main focus of law enforcement. 35

The group, not the individual, is been the traditional unit of African society.
Consequently, legal proceedings are community affairs in which a central aim is
to reconcile the disputing parties, to restore harmonious relationships within the
community, and to compensate the victims. 36 Mediation of conflicts within the

What Are We To Reconcile Ourselves To?, in Voices of Aboriginal Australia 287 (Irene
Moores ed., 1994)).

33. Michael Bratton & Nicholas van de Walle, Democratic Experiments in Africa:
Regime Transitions in Comparative Perspective 238 (1997).

34. Josiah 0. Samba, Peace Building and Transformation From Below: Indigenous
Approaches to Conflict Resolution and Reconciliation among the Pastoral Societies in the
Borderlands of Eastern Africa, 1 Afr. J. Conflict Resol. (2001), at http://www.accord.org/za/
web.nsf (last visited Apr. 10, 2004).

35. Anthony N. Allott, African Law, in An Introduction to Legal Systems 131, 145
(John Derrett ed., 1968).

36. Jim Consedine, Restorative Justice: Healing the Effects of Crime 171 (rev. ed.
1999).
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community aim at reconciliation instead of punishment.37 These proceedings
focus more on the relationship between the parties than the actual event
complained of because the underlying objective is to restore harmony within the
community.

Aspects of this traditional approach to conflict resolution continue
today on the continent. In Uganda, for example, the Acholi culture uses the
mato oput ritual to achieve reconciliation between enemies. 38 In this practice,
following an investigation into the conflict at issue, the wrongdoer is required to
give a full and truthful account of what he or she has done, admit responsibility,
and make some sort of restitution. 39 The offender and the victim then share a
drink made of bitter hops before witnesses to indicate and confirm that
reconciliation has occurred.40 Thus, ritual, ceremony, and the sharing of a meal
are indicators of process.

Years ago, no one talked about reconciliation per se. When scholars,
politicians, and practitioners spoke about the coming together of peoples, they
did not use the word "reconciliation." Now, people use the word all the time,
even when they are not exactly sure to what they are referring. At a conceptual
level, reconciliation is an inherently appealing goal-who can be against peace,
harmony, and unity? But it is worth asking what accounts for the increased
attention to reconciliation in recent years. Why does it have such appeal, and
does it deserve all the attention it receives?

The short answer is that South Africa's much-lauded experiment with
truth and reconciliation has rendered both prominent features of the post-1990s
transitional landscape. The highly publicized and generally successful Truth and
Reconciliation Commission (TRC) demonstrated the independent value of
reconciliation in times of transition: Reconciliation is a banner around which
diverse groups can rally.4 1 The TRC also provided one model of how
transitional governments can promote reconciliation. However, the relevance

37. See, e.g., Graham Harrison, Conflict Resolution in a 'Non-conflict Situation':
Tension and Reconciliation in Mec4fi, Northern Mozambique, 26 Rev. Afr. Pol. Econ. 407,
407-14 (1999) (describing the goals of a village neighborhood meeting in Mudria,
Mozambique, in which villagers brought their complaints for arbitration by a village chief).

38. Timothy Murithi, Rebuilding Social Trust in Northern Uganda, 14 Peace Rev. 291,
292-95 (2002); see also Dennis Pain, The Bending of Spears: Producing Consensus for Peace
and Development in Northern Uganda (Int'l Alert, London, England), Dec. 1997, at 2, 82-83,
at www.km-net.org/publications/spear.doc (describing the traditional Acholi conflict
resolution process).

39. Murithi, supra note 38, at 293-94.
40. Id.

41. This is true despite the fact that the TRC's success can be endlessly debated.
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and role of the TRC process are the subject of much debate, particularly in South
Africa. 42 It is important to understand this debate because it may provide lessons
for other countries using the South African commission as a model.

The South African interim constitution, which governed the
transitional period, contained a section dealing with "National Unity and
Reconciliation" that linked the issues of reconciliation, reconstruction, and
amnesty. 43 The interim constitution brought together the key concepts of truth,
justice, and reconciliation to arrive at a transitional justice model that attempted
to satisfy the requirements for all three. Because it was recognized that
reparations 44 and rehabilitation were essential to build national unity and
reconciliation, especially if amnesties were granted, 45 a comprehensive and

42. Jeremy Sarkin, Human Rights in South Africa: Constitutional and Pan African
Concept, in The Principle of Equality 89, 109 (J. Vande Lanotte et al. eds., 2001).

43. S. Afr. Interim Const. ch. 16. The interim constitution provided:

The adoption of this Constitution lays the secure foundation for the
people of South Africa to transcend the divisions and strife of the past,
which generated gross violations of human rights, the transgression of
humanitarian principles in violent conflicts and a legacy of hatred, fear,
guilt and revenge.

These can now be addressed on the basis that there is a need for
understanding but not for vengeance, a need for reparation but not for
retaliation, a need for ubuntu but not for victimization.

In order to advance such reconciliation and reconstruction, amnesty
shall be granted in respect of acts, omissions and offenses associated
with political objectives and committed in the course of the conflicts of
the past. To this end, Parliament under this Constitution shall adopt a law
determining a firm cut-off date, which shall be a date after 8 October
1990 and before 6 December 1993, and providing for the mechanisms,
criteria and procedures, including tribunals, if any, through which such
amnesty shall be dealt with at any time after the law has been passed.

Id.
44. Fernandez argues that reparation is a pre-requisite for reconciliation. By reparation he

understands "a series of actions expressing acknowledgement and acceptance of the responsibility
that falls to the state due to actions resulting in gross violation of human rights and fundamental
freedoms." Lovell Fernandez, Possibilities and Limitations of Reparations for the Victims of
Human Rights Violations in South Africa, in Confronting Past Injustices 65, 65 ( Medard
Rwelamira & Gerhard Werle eds., 1996). Reparation is the comprehensive notion embodying
restitution, compensation, rehabilitation, satisfaction, and guarantees of non-repetition. Id

45. See5 TRC Report, supra note 18, ch. 5, 3, at 170 & 19, at 174.
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innovative reparations scheme was proposed by the Reparation and Rehabilitation
Committee (RRC) of the TRC.46

One of the major concerns that continues to be the subject of debate is
whether the TRC facilitated national unity and reconciliation.47 While this was a
priority at the beginning of the process, by the end, many questioned, and
continue to question, how much the TRC had actively attempted and whether it
played a sufficient role in promoting reconciliation. Reactions to the TRC have
been disparate and polarized. Public opinion about the commission, which is
also an indicator of the level of reconciliation achieved, often broke down along
racial lines.48

46. The RRC's proposed policy contains five parts. First, urgent interim reparations will be
given to human rights abuse survivors in urgent need, to provide them with access to appropriate
services and facilities. Second, individual reparation grants are recommended for each survivor of
a gross human rights violation. This is a financial grant, determined according to various criteria,
to be paid over six years. Third, the RRC proposed that symbolic measures such as a national day
of remembrance and reconciliation, erection of memorials and monuments, and the development
of museums would facilitate the communal process of remembering and commemorating the pain
and the victories of the past. Fourth, community based services and activities should be established
with the goal of promoting the healing and recovery of individuals and communities that have
been affected by human rights violations. Fifth, the RRC's proposals include legal, administrative,
and institutional measures designed to prevent the recurrences of human rights abuses. In addition,
the RRC stated: "The services developed as a result of [the] policy should be responsive to the
religious and cultural beliefs and practices of the community in which the services are provided."
Further, RRC observed a need to provide an environment that supported and respected the dignity
of all who approached it. The RRC recognized and understood the pain and trauma inflicted upon
the people who would be coming forward to seek reparations, and noted that to be able to
effectively provide for these people, skills sensitivity trainings were required. See 5 TRC Report,
supra note 18, ch. 5, 23-32, at 175-76.

47. The TRC report examined their process of arriving at reconciliation:

Reconciliation involves various stages of development and change. One
essential step is dialogue between adversaries. The victim-oriented and
perpetrator-oriented aspects of the Commission's work are broken into
separate functions. Victims tell their stories in one forum and
perpetrators in another. The interaction is thus often mediated purely by
the media coverage of these events. While this may have been useful in
providing safe space to engage them, or to maximise information
gathering, the subsequent step of facilitating more direct dialogue still
needs to be addressed.

5 TRC Report, supra note 18, ch. 9, $ 130, at 429.

48. A countrywide survey conducted in July 1996, at the beginning of the TRC process,
found that 60 percent of all South Africans believed the commission would promote
reconciliation. See South African Press Association, White South Africans Doubt TRC Will
Promote Reconstruction, Oct. 23, 1996 (on file with the Columbia Human Rights Law Review).
While 64 percent of whites did not believe the commission would promote reconciliation, 70
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The TRC report deals with the question of attitudes toward the TRC
and the process. It found that although the commission had been successful in
gathering information about the atrocities committed in the nation's past, many
South Africans either refused to avail themselves of the opportunity for
amnesty, or simply refused to cooperate with the commission.49 These missed
opportunities were seen as detrimental to the country's healing process. The
commission found that the parties most culpable for the nation's past bloodshed
were usually the same ones who did not cooperate well with the commission's
efforts.5°

It is, however, important to question whether at this juncture a critical
evaluation can be made as to what reconciliation the TRC achieved.
Reconciliation is not the responsibility and duty of a single institution.51 It is
unlikely that a single body that is not the state can alter the patterns of
reconciliation in a nation. For reconciliation to occur, time is also needed.
Reconciliation is also dependent on a host of other variables, which play a role
in promoting reconciliation. They all need to be assessed and examined
collectively. As Archbishop Tutu has noted, "the objective of the TRC was to

percent of blacks, 53 percent of coloureds, and 59 percent of Asians were positive it would. Id.
Thus, difference in opinion seemed to follow racial lines. However, another survey conducted by
Market Research Africa of 2,500 people in 1998, found that the TRC had harmed the state of race
relations in South Africa. See South African Press Association, TRC Has Harmed Race Relations:
Survey, July 27, 1998 (on file with the Columbia Human Rights Law Review). It reported that an
equal amount of people surveyed (39 percent) agreed and disagreed that the hearings would help
the people of South Africa live together more easily. Id. It further reported that only 18 percent of
people said that race relations had not been worsened by the hearings. Id Interestingly, it was
found that while 70 percent of whites and about 50 percent of Indians and coloreds thought that
the commission had worsened race relations, the percentage for black South Africans was just
above 20 percent. Id. Political editor Drew Forrest of the Business Day newspaper responded to
the survey claiming that a more accurate interpretation of the results was that although blacks and
whites agree that the commission has angered people, they differ profoundly on whether the
TRC's efforts advanced the cause of reconciliation. Drew Forrest, Body Has Served National
Reconciliation, Business Day (South Africa), Aug. 3, 1998, at 11. Forrest found that whites were
not facing the outrageous crimes the previous government did in their name. He alleged that:
"[Whites] are projecting fear and moral discomfort at the anticipated rage of black people." Id
According to Forrest, the commission's findings have narrowed the gap in perceptions of
apartheid between the white and black communities, and that whites can no longer hide in the
notion that apartheid was only a "moral crusade for western values." Id.

49. 5 TRC Report, supra note 18, ch. 7, 14-5, at 260
50. See 5 TRC Report, supra note 18, ch. 6, 3, at 196.
51. Professor Gerhard Werle has noted that "Whether the goal of inner unity and

reconciliation is reached depends not only on the work of the Commission, but also on the South
Africans' content to reconcile-particularly the will of the victims. And that is a factor that cannot
be governed by law." Gerhard Werle, Without Truth, No Reconciliation: The South African
Rechtsstaat and the Apartheid Past, 29 Verfassung Und Rechtin Ubersee 58, 71 (1996).
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promote reconciliation and not to achieve it."52 Thus, the TRC was just a
starting point for a much larger process.

The world-wide surge in reconciliation programs cannot be attributed
solely to the South African TRC's real or perceived success. Many political and
cultural developments of the last century seem to have culminated in the growth
of the reconciliation movement. Perhaps the single most significant factor is the
flood of transitions that have taken place in the world since the end of World
War II, and especially in the last decade of the twentieth century.5 3 These
transitions have occurred in waves, with significant transitions to democracy
occurring in various parts of the world at various times. Some of these were part
of broader international trends. The disintegration of colonialism, for example,
created a number of new countries in Africa, Asia, and the Caribbean. This
wave continues to this day, with the recent emergence of East Timor and moves
to democracy in Burundi, Sierra Leone, the Democratic Republic of the Congo,
and possibly in Burma in the longer term. 4

In many of these countries, particularly in Africa, there have been
subsequent waves of transition towards democracy in the ensuing years,
particularly as the first post-colonial leaders died or were forced into exile.55 In
the 1980s, democratically elected governments replaced military dictatorships
in many Latin American countries, from Guatemala to Argentina. At the end of
that decade, the break-up of the Soviet Union, and the movement of countries
under its orbit to democracy, resulted in the birth of many new or newly
democratic nations. In all of these cases, the thorny question of what to do about
the past became a prominent feature of the transitional landscape. 56 Throughout
this time, many nations, including South Africa, Lebanon, and the nations of the

52. A Long Night's Journey into Day: South Africa's Search for Truth &
Reconciliation (California Newsreel 2000) (quoting Desmond Tutu).

53. "[Olver fifty-six per cent of the 188 member states of the United Nations
Organization ma[de] major amendments to their constitutions in the decade between 1989 and
1999, the most remarkable aspect is that of these states, at least seventy per cent adopted
completely new constitutions." Heinz Klug, Constituting Democracy: Law, Globalism, and
South Africa's Political Reconstruction 12 (2000).

54. See supra note 14.
55. For example, some have called transitions in Africa the "third wave" of democratic

transition. For a discussion of third wave movements toward democracy, see Samuel P.
Huntington, The Third Wave: Democratization in the Late Twentieth Century, in 1
Transitional Justice, supra note 3, at 65.

56. See generally Ruti Teitel, Transitional Justice (2000) (exploring the recurring
dilemma of how regimes should respond to the past; arguing against the prevailing view that
favors punishment, yet contending that the law still plays a profound role in transitional
periods).
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former Yugoslavia, have tried to end internal civil wars and have looked to
reconciliation as a means of healing and uniting a wounded and divided people.

Shifts in the nature of military victory over the past century have also
contributed to the reconciliation movement. Where the victory is complete and
the losing side is totally vanquished, the victors can impose whatever terms they
want without fear of retribution or reprisal.57 This was the case at the end of
World War Hl, where surrender was unconditional and allied occupation ensured
the security of allied interests. But this model is not typical of twentieth and
twenty-first century transitions. Most modem transitions come about through
negotiation, as in South Africa or Uruguay, or evolution, as in post-communist
Europe, 8 or under the terms of a cease-fire, as has been common in Africa. As a
result, the relationship between the contending sides must, to a much greater
extent, be defined by accommodation and dialogue, rather than by the
imposition of victor's justice.59

The political imperative to recognize and to deal with the leaders of the
prior regime and their adherents virtually defines these transitions. Whereas the
occupying powers of post-war Europe had little need or desire to reconcile with
the defeated leaders (or with their defeated people), the inheritors of power in
current transitions have little choice but to promote reconciliation. 60 In many

57. Bass shows that, throughout the 20th century, victors' plans for trials or punishment
without trials were repeatedly diluted by the concern that the subjugated nation would take
reprisals against allied soldiers. Moreover, the concern over backlash was heightened for those
who saw the seeds of World War II's right-wing nationalism in the punitive measures of
World War I's Versailles Treaty. See Gary Jonathan Bass, Stay the Hand of Vengeance 288
(2000).

58. Similarly, in the context of international conflicts, resolution is usually in the form
of conditional-rather than unconditional-surrender. Victorious nations do not typically
occupy the vanquished state; as a result, arresting and trying its leaders is both more difficult
and more risky. Bass further notes that one major difference between the successful trials in
Nuremberg and its unsuccessful putative predecessors in Leipzig and Constantinople, and
even in the current system in the Hague, is that in the former situation, complete occupation of
Germany ensured that Allied soldiers would be protected against the threat of hostage-taking
and retaliation. Id. at 148.

59. See Sandra Day O'Conner, Foreword to Richard Goldstone, For Humanity:
Reflections of a War Crime Investigator xiv-v (2000). Indeed, as Britain recognized long ago,
armistice cannot normally be conditioned on acquiescence to a regime of trials. "[N]o nation,
unless it was beaten to the dust, would accept such terms." Bass, supra note 57, at 64 (quoting
a British cabinet document from October 11, 1918). Accordingly, trials of past leaders tend to
occur only when they or their party have been "beaten to the dust."

60. Rwanda may constitute something of an exception to this general trend. There, the
Hutu government ended when the Tutsi army gained control of the airport and then the capital
city of Kigali, resulting in the fleeing of hundreds of thousands of Hutu across the borders into
Burundi and the Congo. Even here, though, where the Hutu continue to constitute about 80
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Latin American countries, for instance, the democratic presidents who
succeeded military regimes felt that their governments would not survive unless
they acceded to their militaries' demands for amnesty, 61 which they did-in the
name of reconciliation. Viewed this way, reconciliation may be the silver lining
that accompanies the morally ambiguous nature of modem transitions-the
most effective way to wrest advantage from the necessity of negotiating with
the enemy. Indeed, in many instances, including most recently with the
International Criminal Tribunal for Yugoslavia, prosecution has faltered
because of the difficulty of choosing between negotiating with or indicting
suspected criminals. 62 It is morally awkward and politically infeasible to do
both. Promoting reconciliation as a first choice avoids that dilemma. In South
Africa, for example, the African National Congress used the promise of

percent of the nation's population, the Tutsi government at least initially resisted
reconciliation, to its peril. Indeed, the carnage of 1994 serves as a horrible reminder of the
fallout of non-conciliatory policies between antagonistic groups. For a comprehensive account
of the genesis of the 1994 genocide, see Alison Des Forges, Human Rights Watch & Int'l
Fed'n of Human Rights, Leave None To Tell The Story: Genocide in Rwanda (1999).

61. Aryeh Neier reported: "President Cerezo of Guatemala told me, several months
after he took office in 1986, that to repudiate the amnesty that the military decreed for
themselves would mean the end of his government." Aryeh Neier, What Should be Done
About the Guilty?, in 1 Transitional Justicb, supra note 3, at 172, 178. Neier further observes
that "Vinicio Cerezo is almost certainly correct when he says his presidency could not survive
if he attempted to hold officials and military officers accountable for past abuses." Id. at 181.
Similar conditions prevailed in Chile, Argentina, and Uruguay.

This situation is not limited to Latin America. In the Philippines, President Aquino
established a truth commission "shortly after [she] took power in 1986," but by 1987, when
the chair had died and "virtually the entire committee resigned after a military attack on a
peaceful demonstration in Manila," there was no effort to establish a successor commission.
Priscilla Hayner, Fifteen Truth Commissions-1974 to 1993: A Comparative Study, in 1
Transitional Justice, supra note 3, at 225, 235, 249. By then, the balance of power between the
civilian government and the military had shifted (and President Aquino became increasingly
dependent on and enmeshed in the military). Id.

These claims, however, have been disputed. Diane Orentlicher has argued that in
the case of both the Philippines and Uruguay, the arguments of "political survival" were
overstated. Orentlicher, supra note 26, at 2548 n.37. She notes that "the Aquino government
enjoyed considerable power relative to the armed forces in its early months in office and was
at that time in a position to press bold action without provoking a viable threat of military
rebellion," and that notwithstanding the generous amnesty provisions, Aquino's government
"weathered seven coup attempts." Id She further asserts: "Experts on Uruguay similarly
believe that President Julio Maria Sanguinetti could have insisted upon some prosecutions of
the military for past violations without derailing his country's transition to democracy." Id.
The point is not whether the presidents or their critics are right, but the fact that these
questions are inevitably open to debate.

62. See Bass, supra note 57, at 239-46.
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reconciliation as a carrot to induce negotiation, rather than using the threat of
prosecution as a stick.

In addition to developments within countries, international law has
also shifted attention toward conciliatory policies. The most notable
development of the twentieth century in international law is the rise of what has
been referred to as the principle of humanity-the global recognition that each
individual has rights simply as an incident of being born, regardless of age,
gender, ethnicity, religion, beliefs, or any other category one might use.
Although the content of these rights may vary-and it is continually growing-
the basic principle that human beings are the proper subjects of protection is
now well established in international law. During the twentieth century, this
principle came to be justified not only as an ethical matter but as a practical
matter as well: Beginning with the League of Nations, international law has
recognized that collective security is impossible without a degree of protection
for the social and economic interests of all people.

This principle of humanity was manifested in two seismic shifts in
international law in the last century. First, international law has increasingly
emphasized social and economic matters, shifting them from a position of
marginal significance in the League of Nations to a central role in all facets of
international law. Scores of treaties and the creation of the International
Criminal Court whose jurisdiction includes crimes against humanity, reveal this
shift.63 Second, international law has become increasingly comfortable
interposing itself between sovereign states and their own citizens. The
intersection of these new emphases suggests the emergence of the reconciliation
movement.

The two major institutional innovations in international law of the
twentieth century-the League of Nations and the United Nations-were both
reactions to devastating wars and, in and of themselves, embodied an effort at
reconciliation on a worldwide scale. For the first time, the League of Nations
suggested the link between collective security and social and political individual
rights64-a link the United Nations would make more explicit in its Charter. In a
sense, the League of Nations fulfilled a role as a reconciliation-promoting

63. Rome Statute of the International Criminal Court, opened for signature July 17,
1998, art. 5, § 1, 37 I.L.M. 999, 1003 (entered into force July 1, 2002) [hereinafter ICC
Statute].

64. Zara Steiner notes that particularly with respect to economic and technical
assistance, "the League was extending the dimensions of traditional diplomacy and opening
up areas of international co-operation which had only been barely explored in the pre-1914
period." Zara Steiner, Introductory Essay, in The League of Nations in Retrospect 1, 6 (Walter
de Gruyter ed., 1983).
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institution, creating a space in which further acts of reconciliation could
flourish. As Zara Steiner has written:

An international institutional framework was developing where none
had previously existed and this structure, or its off-shoots, was
becoming operational in domains not previously subject to any
international body or any expression of international public opinion.
Most of the daily work of the League did not revolve about either
collective security or disarmament .... Geneva was becoming a
place where statesmen from different countries, large and small,
could congregate and talk; where problems of all kinds-political,
social, economic, technical-could be discussed and where, through
daily contact, numerous ways of adjusting the international scene
could be evolved.65

Even more than its predecessor, the United Nations embodies the
values of reconciliation, in concept and in content. The very existence of a
United Nations signals a greater interest in the cause of reconciliation. There
was no place for reconciliation in the previously prevailing view of sovereignty,
where each nation governed its own affairs without regard for the interests of
others, and where each government was beholden only to itself. The United
Nations embodies a conception of statehood that limits absolute sovereignty to
the extent necessary to recognize the mutual interdependence of nations.
Moreover, the preamble to the Charter of the United Nations reads like a
veritable charter for reconciliation:

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED

to save succeeding generations from the scourge of war, which twice
in our lifetime has brought untold sorrow to mankind, and

to reaffirm faith in fundamental human rights, in the dignity and
worth of the human person, in the equal rights of men and women
and of nations large and small, and

to establish conditions under which justice and respect for the
obligations arising from treaties and other sources of international
law can be maintained, and

to promote social progress and better standards of life in larger
freedom,

AND FOR THESE ENDS

65. Id. at 10.
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to practice tolerance and live together in peace with one another as
good neighbours, and

to unite our strength to maintain international peace and security, and

to ensure, by the acceptance of principles and the institution of
methods, that armed force shall not be used, save in the common
interest, and

to employ international machinery for the promotion of the
economic and social advancement of all peoples[.] 66

The Charter does not deny that there will continue to be disputes
among and within nations, but it recognizes the possibility-indeed, the
obligation-of settling international disputes non-violently. It endorses the view
that the dignity and worth of each person are of paramount importance and even
rise to the level of universal values. And it promotes the values of equality,
peace, security, and non-violence-values that are enmeshed in reconciliation.
In these ways, the United Nations has helped to foster a climate in which
reconciliation can flourish and is implicitly endorsed by the international
community. The substantive rights alluded to in the U.N. Charter's preamble
are explicitly protected in a series of subsequent conventions and covenants
which, cumulatively, reinforce international law's continued interest in the
quality of life of citizens vis-A-vis their own governments.67

International law has thus shifted in two distinct but interrelated ways
in the last fifty years. First, the locus of international law has shifted. While
international law used to concern itself solely with inter-state disputes, conflicts
between governments and their own citizens now come within its embrace. 68

66. U.N. Charter, pmbl.
67. See, e.g., Universal Declaration of Human Rights, G.A. Res. 217A, U.N. GAOR,

3d Sess., art. 1, U.N. Doc. A/810 (1948); International Covenant on Economic, Social and
Cultural Rights, opened for signature Dec. 16, 1966, art. 1,993 U.N.T.S. 3 (entered into force
Jan. 3, 1976); International Covenant on Civil and Political Rights, opened for signature Dec.
16, 1966, art. 1, S. Exec. Doc. E, 95-2 (1978), 999 U.N.T.S. 171 (entered into force Mar. 23,
1976); Convention on the Prevention and Punishment of the Crime of Genocide, opened for
signature Dec. 9, 1948, art. I, 102 Stat. 3045, 78 U.N.T.S. 277 (entered into force Jan. 12,
1951); International Convention on the Elimination of All Forms of Racial Discrimination,
opened for signature Mar. 7, 1966, art. 1, S. Exec. Doc. C, 95-2 (1978), 660 U.N.T.S. 195
(entered into force Jan. 4, 1969).

68. Diane Orentlicher notes that individuals were liable to punishment for committing
offenses against the law of nations as long ago as the 18th century, but that "as positivist
views of international law gained ascendancy in the nineteenth century, international law was
widely seen as a set of rules binding states in their mutual relations." Orentlicher, supra note
26, at 2553 n.60 (citing Quincy Wright, The Law of the Nuremberg Trial, 41 Am. J. Int'l L.
38, 56 (1947)). She further notes that "The concept of crimes against international law, the
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Second, international law has expanded its reach to include not only economic
or territorial matters of concern to sovereigns, but also human, social, and
political rights of concern to individuals.69 These two shifts are related, and, as
Diane Orentlicher has written, have "played a significant part in reviving and
fortifying the view that individuals can be subjects of international law."70 The
international recognition of crimes against humanity as judicially cognizable is
an explicit example of the convergence of these two trends. Although the term
"crimes against humanity" had been used at the turn of the Twentieth Century,7'
it was not widely recognized until the advent of the Nuremberg trials. 72 Since
Nuremberg, the duty to prosecute is indicated in more and more international
human rights instruments and in customary international law by decisions of
human rights bodies. On the other hand, state practice has shown that this route,
compulsory or not, has often not been followed. Optional Protocol II of the
Geneva Conventions,73 which expands Article 3, deals with the penal
prosecution of criminal offences related to the armed conflict and ensures the
right to fair trial has been one instrument used to hang this wider view. The
protocol, relevant to internal armed conflict, does not contain an explicit duty to
prosecute violations of its provisions. In fact, in terms of Article 6(5), the
authorities in power shall attempt to grant the broadest amnesty possible to
persons who participated in the armed conflict or are interned or detained for
reasons related to it.74 While some domestic courts have invoked this provision
in order to uphold contested amnesty laws even with respect to violations of

commission of which gives rise to individual liability, acquired renewed support in the wake
of World War II." Id.

69. Id. at 2552-53.
70. Id. at 2553 n.60.
71. Bass, supra note 57, at 116 (referring to the 1915 statement by the British, French,

and Russian Allies condemning the Turkish acts as crimes, not merely against Christians, but
as "against humanity and civilization"). Bass asserts that the phrase was originally coined by
Russian Foreign Minister Sergei Sazanov in 1915. Id. Others have placed the phrase's origin
in an 1890 letter from George Washington Williams to Secretary of State Blaine referring to
King Leopold's actions in the Congo. See Adam Hochshild, King Leopold's Ghost 112, 317
n.l 12 (1998).

72. See Bass, supra note 57, at 204 ("The recognition of crimes against humanity was
the most important legacy of Nuremberg.") (quoting Richard Goldstone, Prosecuting War
Criminals 2 (David Davies Memorial Inst. of Int'l Stud., Occasional Paper No. 10, 1996)).

73. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of Non-International Armed Conflicts, June 8, 1977, art. 1, 1125
U.N.T.S. 609 (entered into force Dec. 7, 1978).

74. Id.
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international humanitarian law, 75 commentators have severely criticized these
court decisions.76 According to them, Article 6(5) does not apply to severe
violations of human rights and humanitarian law, but only to combatant
activity; it seeks to encourage amnesty for those who merely participated in the
conflict.

77

International law can affect national policies either directly, by
imposing a legal obligation on the country, or indirectly, by exerting pressure
that persuades the nation to move in a particular direction. Its normative impact
is independent of, but can be quite as powerful as, its ability to sanction.
Although there are no treaties on reconciliation per se, the consensus is that a
nation's treatment of its own citizens is of international significance.

Increased attention to the lives of individuals is also reflected in our
understanding of how power works within a regime. Until recently, political
acts were likely to be seen as the acts of single individuals or small cabals. For
example, while the English hated Napoleon, they did not attribute his evil to all
of the French.78 This view prevailed through the Second World War. Indeed, the
Nuremberg trials are paradigmatic examples of this "command responsibility"
view of power. As the Allied forces' major response to the question of justice,
the international community banded together to try the leaders of the fallen
regime. In this top-down view of power, justice is done by trying and punishing
the top stratum of the Nazi leadership. The Allies did not perceive the general
public as having played a significant role in the perpetuation of the injustice;
therefore, they were not a part of the rendering of justice. Justice was meted out
to the leaders, but not to the followers. This leadership-based outlook is
currently reflected in the Nuremberg Trials' successors-the International
Criminal Tribunals for Yugoslavia and Rwanda, and the International Criminal

75. Karen Gallagher, No Justice, No Peace: The Legalities and Realities of Amnesty in
Sierra Leone, 23 T. Jefferson L. Rev. 149, 176-78 (2000).

76. Douglass Cassel, Lessons from the Americas: Guidelines for International
Response to Amnesties for Atrocities, 59 Law & Contemp. Probs. 197, 218 (1996); Naomi
Roht-Arriaza & Lauren Gibson, The Developing Jurisprudence on Amnesty, 20 Hum. Rts. Q.
843, 864-66 (1998).

77. Roht-Arriaza & Gibson, supra note 76, at 865.
78. Bass explains that while the English and the Russians distinguished Napoleon from

his countrymen, the Prussians did not; they would have favored "exterminating" all the French
or at the very least, outlawing them. Bass, supra note 57, at 55 (quoting Henry Houssaye, 1
1815: La Premiere Restauration, Le Retour de Isle d' Elbe, les Cent Jours 458-59 (Perrin
1911)). This, however, seems less like an instance of critical political analysis, and more like
an emotional outburst.
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Court. Although their statutes do not limit their jurisdiction to the leaders of
atrocities, in practice, they are inevitably so limited.79

This top-down view sits uncomfortably next to the recognition that
political events are not the exclusive province of leaders, but implicate, and are
implicated by, the population as whole. As Hannah Arendt has stated:

The trouble with Eichmann was precisely that so many were like
him, and that the many were neither perverted nor sadistic, that they
were, and still are, terribly and terrifyingly normal. From the
viewpoint of our legal institutions and of our moral standards of
judgment, this normality was much more terrifying than all the
atrocities put together.8 0

In recent times, the problem has perhaps been most widely
documented in the post-Communist countries of Eastern Europe. Throughout
the region, "large numbers of East Europeans believe that their entire societies
were compromised in one way or another." 8 ' But it is by no means limited to
Europe. From the millions of South Africans who voted for the National Party
and its apartheid policies, to the hundreds of thousands of Rwandans who

79. See ICC Statute, supra note 63, art. 5, § 1 ("The jurisdiction of the Court shall be
limited to the most serious crimes of concern to the international community as a whole.");
Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible for
Genocide and Other Serious Violations of International Humanitarian Law Committed in the
Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such
Violations Committed in the Territory of Neighboring States, Between January 1, 1994 and
December 31, 1994, S.C. Res. 955, U.N. SCOR, 49th Sess., Annex, 3453d mtg. at 15, 16 art.
6, U.N. Doc. S/RES/955 (1994), reprinted in 33 I.L.M. 1598, 1605 (1994) ("A person who
planned, instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation or execution of a crime referred to in articles 2 to 4 of the present statute, shall be
individually responsible for the crime."); Statute of the International Criminal Tribunal for
the Prosecution of Persons Responsible for Serious Violations of International Humanitarian
Law Committed in the Territory of the Former Yugoslavia Since 1991, S.C. Res. 827, U.N.
SCOR, 48th Sess., 3217th mtg., U.N. Doc. S/RES/827 (1993), implementing Report of the
Secretary-General Pursuant to Paragraph 2 of the Security Council Resolution 808 (1993),
U.N. GAOR, annex, at 38, art. 7, (1993) (same for crimes referred to in articles 2 to 5 of the
ICTY). This policy of command responsibility is as much a political imperative as a
conceptual one. Although the victorious Allies initially tried to arrest and try hundreds of
defeated German military men under Article 228 of the Treaty of Versailles, they soon
recognized that an excess of prosecutorial zeal was more likely to produce backlash than
justice. See Bass, supra note 57, at 78-80.

80. Hannah Arendt, Eichmann in Jerusalem 276 (1963).
81. Jamal Benomar, Justice After Transitions, in 1 Transitional Justice, supra note 3, at

32, 36. Benomar further notes that "Those who actively opposed the communist regime were
rare, and the irony is that many of those who now advocate punishment and prosecution of
communists seem to be people who kept silent during the communist period." Id.
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massacred their friends and neighbors in the 1994 genocide, the argument that
bad policies are solely the product of a few bad men and women can no longer
be maintained.

Moral ambiguity operates at the state level as well. As Otto Kircheimer
pointed out years ago,

no pure 9tat criminel exists in practice. There is no criminal genius
who would be able to cajole, seduce, or force a whole people into
absolute obedience. As everywhere else in human society, the
elements of freedom and coercion, of enthusiastic, matter-of-fact,
resigned, or reluctant obedience, of underhanded obstruction and
rebellion are inextricably mixed.82

This is not to say that everyone in an oppressive state supports the regime, but
rather that the oppression of one portion of the population cannot happen
without the collaboration of another portion.

The fact of popular involvement has implications both for the new
government's treatment of the past and for laying the foundations for the future.
First, there is the problem of numbers. How does a government prosecute the
thousands, or hundreds of thousands, of people involved in some atrocity? In
Rwanda, for instance, the government estimated that it would take two to four
centuries to try, according to normal procedures, all of the defendants accused
of involvement in the 1994 genocide. 83 But it is more than just a processing
problem. It also presents a problem of responsibility. If both leaders and
followers bear some measure of responsibility for the wrongs of the past, how
do we draw the line between the victims and the perpetrators? Speaking of the
trial of former East German Leader Erich Honecker, Jens Reich has explained
that, "Every expectation of punishment is fruitless because we were
participants. We consented to everything. We looked away. We held our
tongues. We rolled our eyes. We knew everything better. Many even took part.
Only a miserable few sought to stop what was happening." 84

It is easy enough to say generally that "everyone" was involved, but
quite difficult to determine exactly how everyone was involved-what was the

82. Otto Kircheimer, Trial by Fiat of the Successor Regime, in I Transitional Justice,
supra note 3, at 350, 360-61.

83. Erin Daly, Between Punitive and Reconstructive Justice: The Gacaca Courts in
Rwanda, 34 N.Y.U. J. Int'l L. & Pol. 355, 356 & n.4 (2002).

84. A. James McAdams, Communism on Trial: The East German Past and the German
Future, in Transitional Justice and the Rule of Law in New Democracies 239, 257 (A. James
McAdams ed., 1997) (quoting Jens Reich).
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nature and extent of each individual's collaboration?8 5 As a factual matter, or as
a matter of assigning punishment, how do we distinguish among those who
harbored ill feelings, those who benefited from unjust policies, those who voted
for unjust policies, those who worked for the government, those who worked in
the security forces, those who actively murdered and tortured, those who did so
under duress and those who enjoyed it, those who issued orders, and those, on
the other side, who fought against the injustice?

And what about those who did both? One of the South African TRC's
biggest challenges was to decide how to characterize the abuses of human rights
committed by the liberation movements. It was quite possible, for instance, for a
victim of gross human rights abuses to turn around and commit politically-
motivated crimes, or for someone who had been involved in the liberation
struggle to be arrested and then victimized. In the communist countries, where
the nature of abuse was different, the problem of the perpetrator-victim is
comparable. As Karel Schwarzenberg, the former Federal Chancellor of
Czechoslovakia, has said, "while some citizens are obvious victims and others
are clear perpetrators, the vast majority of the Czechoslovak population is
compromised-simultaneously victims and collaborators."8 6

To complicate matters further, it should also be recognized that even
among those who had similar degrees of involvement, there may be variations
in the proper allocation of responsibility. Archbishop Desmond Tutu has noted
the impact of "conditioning" on individual choice. In South Africa,

the forces that were ranged on the side of apartheid, forces that were
so potent in forming the attitudes, the entire mindset and world view
of white people. Racism was all-pervasive in South Africa long
before formal apartheid.... We have seen how virtually every
institution, every aspect of life, came under the control of this
ideology. Everything conspired to condition white people to think
and act in a particular kind of way. We might say they were
programmed.

87

This conditioning-whether it forms the habit of racism or
communism, or simply of not asking questions and accepting
authoritarianism-is present in every authoritarian regime; indeed, it defines
authoritarianism. And it complicates the question of responsibility. Archbishop

85. There is a danger of collective guilt assignment, as the effect may be to blame and
shame a group, which then has major implications for the possibility of reconciliation in both
the short and long term.

86. Mary Albon, Project on Justice in Times of Transition: Report of the Project's
Inaugural Meeting, in 1 Transitional Justice, supra note 3, at 42, 51.

87. Desmond Tutu, No Future Without Forgiveness 252 (1999).
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Tutu explains that to recognize the pervasiveness and invasiveness of
conditioning "does not mean we will condone what they and the white
community in South Africa did or allowed to happen. 8 8 But the presence of
conditioning does mean we have to ask difficult questions about the
voluntariness of complicity. One evident aspect of this problem is the "moral
choice" exception to the due obedience defense in international law under the
Nuremberg Principles: What does it mean to have a moral choice to refuse to
obey orders?8 9 If one has been profoundly conditioned (and the penalties for
dissent or disobeying are great) can one make a moral choice to disregard
orders? In Argentina, "years of authoritarian education and internal coercion
had realistically left no room for dissent against any military practices, let alone
serious offences. ' '9° In poverty stricken countries with high unemployment, is
dissent in the work place a viable option? Throughout the world, a wide swath
of the population has inhabited what has been called "the Gray Zone." 9'

The problem of the gray zone has implications not only for assigning
responsibility for acts committed in the pre-transition phase, but also for
building up civil society after the transition. This is especially true insofar as the
transition is towards a democratic regime, as it inevitably is: In most cases, the
very purpose of the transition is to install a democratic government-that is, a
government by the people. But if a population is thoroughly conditioned-to
discriminate against or to spy on their fellow citizens, to accept communism or
the violent attacks or disappearance of their neighbors-then that conditioning,
that frame of mind, is likely to persist notwithstanding a change of political
regime. Nelson Mandela may be released and elections may have produced a
new dispensation, but the apartheid-supporters of yesterday did not suddenly
become egalitarians and integrationists. Similarly, black South Africans are not
simply likely to forgive and be reconciled when white South Africans do not
accept responsibility for their role, do little to atone for the past, and continue to
live in resource conditions vastly superior to the way the majority of the
populace resides.

88. Id at 253.
89. Report of International Law Commission to the General Assembly, [1950] 2 Y.B.

Int'l L. Comm'n 375, U.N. Doc. A/1316 ("The fact that a person acted pursuant to an order of
his government or of a superior does not relieve him of responsibility under international law,
provided a moral choice was in fact possible to him.").

90. Jaime Malamud-Goti, Transitional Governments in the Breach: Why Punish State
Criminals?, in 1 Transitional Justice, supra note 3, at 189, 190.

91. See Tina Rosenberg, The Haunted Land: Facing Europe's Ghosts After
Communism 44-45 (1995) (discussing the contradictions that arise in the gray zone with
regard to Czechoslovakia).
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Indeed, throughout Eastern Europe, by contrast, citizens are electing
former communists to leadership positions, not having fully committed to the
rejection of their communist past.9 2 Thus, the very same people, with their very
same conditioning, who are at least in part responsible for the oppression, are
now being depended upon for the democracy. Without them, there can be no
vibrant democracy, no stable society, and no lasting peace. Perhaps an unlikely
source to encapsulate this idea is Yasser Arafat, who wrote: "Israel's peace
partner is, and always has been, the Palestinian people. Peace is not a signed
agreement between individuals-it is reconciliation between peoples. 93

Any resolution must therefore incorporate the role of the people and
address their relationship to one another. This, in turn, has drawn attention to
the psychological needs of individuals who are recovering from trauma. If
democracy requires the participation of the people, then those people must be
able to function in their private lives and be able to contribute to public life.
Individual healing then, has a public dimension, demanding the attention of
policy-makers at the highest level.

Ultimately, this convergence of the national and international, the
blurring of boundaries between the perpetrators and victims, and the
intersectionality of the private and public lives of individuals all contribute to
the explosion of reconciliation programs at the turn of the century. The current
interest in reconciliation reflects a view that transitions, and the events that lead
to them, are complex matters. Crimes of state are both legal and political.
Reconstruction of community likewise has both legal and political dimensions.
And both of these-transition's past and future-are profoundly influenced by
the particular historical, cultural, and economic currents that flow through each
transitional society. Reconciliation initiatives are appealing because they can
respond to the multifarious needs of each nation as it transitions from one
dispensation to another. They can simultaneously be legal and political; they
can be national or international; they can respond both to public and private
needs; they can be moral and pragmatic; they can be transformative, while
maintaining connection to the past. Their appeal is broad because their promise
is virtually infinite.

92. Tina Rosenberg, Overcoming the Legacies of Dictatorship, 74 Foreign Aff. 134
(1995).

93. Yasser Arafat, The Palestinian Vision of Peace, N.Y. Times, Feb. 3, 2002, at 15.
He continues: "Two peoples cannot reconcile when one demands control over the other, when
one refuses to treat the other as a partner in peace, when one uses the logic of power rather
than the power of logic." Id.
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IV. WHY NATIONS PURSUE RECONCILIATION

To say that reconciliation ranks high on the agendas of most
transitional nations is to state a truth and an untruth simultaneously. It is true
that leaders, as well as opposition groups in many transitional nations
prominently assert the rhetoric of reconciliation through speeches of leaders,
adoptions of charters, special commissions, governmental departments, or
otherwise. Sometimes it is done by symbolic acts.94 But the extent to which the
goal of reconciliation genuinely animates the policies and politics of the
transitional government is open to question. The appeal of reconciliation, at
least at the rhetorical level, is so strong that it may be subject to exploitation.
How is one to tell, for instance, whether executive endorsement of an amnesty
law represents an unprincipled capitulation to the perpetrators of the past or an
honest effort to move the country forward towards true reconciliation and
healing? Or how does one determine whether a government-sponsored
reconciliation conference amounts to a genuine offer of an olive branch, or
rather is "like a broken-winged bird that can not fly." 95

Governments say they pursue reconciliation for a variety of reasons. In
some cases, reconciliation may be said to promote the cause of justice,
particularly as it is understood in the context of restorative justice. Governments
may also say that reconciliation promotes the value of deterrence. Deterrence is
important both for its intrinsic value in having peace and for its instrumental
value in promoting respect for the rule of law and drawing a bright line between
the old dispensation and the new.96 Reconciliation programs may also help to
consolidate democracy. Achieving reconciliation can also have a very positive
effect on the way outsiders see the country. If a country has moved from
violence to reconciliation, then outside investors would be more likely to visit,

94. When South Africa won the Rugby World Cup in 1995, Nelson Mandela wore a
South African rugby jersey at the match. This was viewed by South Africans, particularly
those in the white community, as a major step towards reconciliation. See David R. Black &
John Nauright, Rugby and the South African Nation: Sport, Cultures, Politics and Power in
the Old and New South Africas 122 (1998); Brian Frost, Struggling to Forgive: Nelson
Mandela and South Africa's Search for Reconciliation 11 (1998).

95. Exiled Liberians Shun Government's Reconciliation Conference, The Perspective,
Aug. 23, 2002, at http://www.theperspective.org/survey.html (quoting Marcus Dahn, a
Liberian opposition politician, explaining why he would not attend the Reconciliation
Conference sponsored by President Charles Taylor).

96. See Jose Zalaquett, Conference Presentation, in Dealing with the Past: Truth and
Reconciliation in South Africa 9-10 (Alex Boraine et al. eds., 1994) ("Building or
reconstructing a morally just order entails building a political culture and setting in place
values, institutions and policies that will guard against the recurrence of the type of atrocities
committed in the past.").
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do business, trade, and create factories, among other activities. Tourists, with
their spending power, are also more likely to visit that country. A stable society,
particularly in a heterogeneous state, is contingent on peaceful relationships
between those groups. If there have been periods of strife, then for those groups
to trust each other and work together, reconciliation must be a prominent issue
on the agenda of any new government. Finally, governments may promote
reconciliation because the people want or demand it, or because they need it.
These are, after all, situations in which many people have fought tirelessly for
the right to insist on peace and reconciliation.

A. Reconciliation and Justice

Reconciliation has a complicated relationship with justice. Both terms
can be elastic and elusive and their intersection is difficult to map. Perhaps the
most common conclusion about the relationship between justice and
reconciliation is that there is none. Thus, in the aftermath of the 1994 genocide,
the Rwandan government maintained that there could be no reconciliation until
justice has been achieved.97 In practical terms, this has meant that the
government would not promote reconciliation until after the regime of
prosecutions against the accused gnocidaires had run its course. In this view,
reconciliation is independent of and subordinate to the primary goal of
retributive justice.98

This view may also be shared by those who promote international
tribunals as a principal means of dealing with human rights abuses of global
dimension. As will be discussed below, the relevance to reconciliation of trials,
generally, is questionable,99 but the impact on reconciliation of international

97. In December 1994, then Rwandan Vice President Paul Kagame articulated that,
"there can be no durable reconciliation as long as those who are responsible for the massacres
in Rwanda are not properly tried." Gerard Prunier, The Rwanda Crisis: History of a Genocide
342-43 (1995).

98. Rwanda has since softened its officially stated stance on reconciliation, in part
because of international pressure and the allure of international funds, and in part because it
became clear that Rwandan society could not stand unreconciled for the centuries it would
take for the trials to run their course. However, as Jennifer Balint has noted: "While official
rhetoric supporting societal reconciliation can be heard in Rwanda, there are few officially
supported or endorsed attempts on the ground to achieve this reconciliation." Jennifer Balint,
Law's Constitutive Possibilities: Reconstruction and Reconciliation in the Wake Of Genocide
And State Crime, in Lethe's Law, supra note 32, at 141.

99. Michael Ignatieff has noted:
[I]f trials assist the process of uncovering the truth, it is doubtful whether
they assist the process of reconciliation. The purgative function of justice
tends to operate on the victims' side only. While the victims may feel
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trials is surely minimal. The primary reason for this is that trials that take place
outside the country are likely to have little effect on relations among people
within the country. Even when international trials take place within the country,
as in Sierra Leone, they are, by definition, conducted by foreigners-people
who were not involved in the actual events. Reconciliation imposed from
outside does not tend to be as effective as reconciliation arrived at from within.
This is not to say that there is no place for international prosecution in
transitional justice; such trials may serve many purposes, although they are
more likely to be effective in sophisticated and wealthy societies where access
to news is possible. Rarely, however, do they promote societal reconciliation.

Another way to describe the intersection between justice and
reconciliation is that the two are incompatible: Reconciliation obstructs justice
and, likewise, retributive justice impedes the cause of reconciliation. The
experience in some Latin American countries may lend support to the view that
reconciliation obstructs justice or vice versa. On one reading of the events,
reconciliation was the justification for the concessions that were made to the
former military leaders in the form of amnesty grants or laws. These
concessions were founded in politics, not law; in power, not justice, and were
viewed by most people as unjust, if not also unnecessary.' °° But they were
justified by the rhetoric of reconciliation. President Alfonsin of Argentina
asserted that the Due Obedience Law-the law that let soldiers off the hook if
they were merely following orders-was "necessary for 'national
reconciliation."- 10' Subsequently, President Menem presented the general
amnesty of all military officers as based on "reconciliation grounds."' 1 2 In fact,

justice has been done, the community from which the perpetrators come

may feel that they have been made scapegoats.

Michael Ignatieff, The Warrior's Honor: Ethnic War and the Modem Conscience 184 (1997).
100. The experience of Chile is relevant as an example of an authoritarian society that

created an amnesty law that a new government cannot overturn because it does not have the
political power or sufficient control over the legislature or the courts to undo such an
enactment. It is an example of the reform model of transitional justice that sees the "old" state
control the change that occurs in a "post conflict" state. See Jeremy Sarkin, The Trials and
Tribulations of South Africa 's Truth and Reconciliation Commission, 12 S. Aft. J. Hum. Rts.
617 (1996).

101. Ruti Teitel, How Are The New Democracies of the Southern Cone Dealing With
The Legacy of Past Human Rights Abuses?, in 1 Transitional Justice, supra note 3, at 150
(quoting President Raul Alfonsin).

102. Id. (citing President Carlos Menem, and noting that "All of the new governments
have justified limiting punishment on 'reconciliation grounds"'). Hayner explains that
Menem's "reconciliation justification was a politically convenient claim that had little popular
support, as could be seen in the spontaneous reactions of tens of thousands of people who took

2004]



COLUMBIA HUMAN RIGHTS LA W REVIEW

reconciliation had little to do with these amnesty provisions: If these measures
promoted reconciliation at all, it would only be in the basest sense that they
prevented civil war, not in the deeper sense that they promoted any true societal
healing. Linking reconciliation with amnesty in these circumstances, where
amnesty looked indistinguishable from impunity, gave reconciliation a bad
name.

Even when leaders are not directly disingenuous about reconciliation,
it can nonetheless be argued that reconciliation and justice are simply at odds.
Where justice is punitive, reconciliation is forgiving. Where justice seems
principled, reconciliation seems pragmatic. For those who want vengeance or
redress, reconciliation's tendency to insist on forgiveness and on moving
forward may exact more than many victims are able, willing, or should be
required to give. For those who believe that establishing rule of law values is a
paramount obligation of transitional governments, the flexibility that
characterizes reconciliation may threaten the government's ability to insist on
absolute respect for law. According to this view, reconciliation is at best a face-
saving, lesser-of-two-evils choice where trials are impossible for political or
economic reasons; at worst, it is capitulation and continuation of the abusive
policies of the past.

On the other hand, some conceptions of reconciliation and some
conceptions of justice permit the conclusion that they can be congruent, even
mutually reinforcing. Reconciliation may be said to promote justice insofar as
true, deep reconciliation involves redressing the balance, vindicating the
victims, and restoring them to their former, pre-violation selves, as does every
conception of justice, including punitive justice. Broader conceptions of both
reconciliation and justice may advance both individual and societal healing.
Whether or not they can in fact achieve this plethora of goals depends on how
committed the nation is to achieving both justice and reconciliation and how
well it balances these competing interests. The procedures the government
chooses to use to promote reconciliation may also be as important as the
substance of its policies. For instance, inclusive policies that entail true
consultation with the widest swath of the population are most likely to engender
the feeling that justice has been done.

Recent years have seen a new conception of criminal justice, one that
has direct parallels in the reconciliation movement. Restorative justice
constitutes a paradigm shift that has been occurring over the last thirty years

to the streets to protest the presidential pardons." Priscilla Hayner, Unspeakable Truths:
Confronting State Terror and Atrocities 161 (2001).
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throughout the world. 10 3 It reconceptualizes crime in fundamental ways that
have broad implications for the practice of criminal justice. In this
understanding, crime is viewed as a violation against the victim, rather than
against the inchoate state or the society in any abstract way. Given its focus on
the parties most affected by crime, "[a] restorative justice process maximizes
the input and participation of these parties-but especially primary victims as
well as offenders-in the search for restoration, healing, responsibility and
prevention."'04 The process is inclusive and assumes maximum participation of
the victim, the perpetrator, and the affected members of the community, rather
than sidelining these to the role of complainant, witness, or passive defendant. It
is cooperative and intended to be transformative rather than adversarial.
Notwithstanding its backward-looking name, it aims to rebuild and strengthen
and not merely to "restore."

What is said of crime in the context of restorative justice may be said
of political violence in the context of transitional justice. That is, the paradigm
is shifts from viewing the crimes of a predecessor regime as harming the present
regime or the state, to recognizing that those crimes harmed individuals selected
for particularly harsh treatment or individuals within the polity, who were
discriminated against, starved, kidnapped into military service, or otherwise
abused. These wrongs are then viewed as very personal acts with very personal
consequences, rather than as political acts in the abstract sense. This attention to
the consequences of political crime on individual victims and survivors is
beginning to influence those who promote reconciliation. Reconciliation is a
mechanism for dealing with the past that is forward-looking--constructive and
transformative rather than punitive or retributive. The goals are aimed at healing
the victim, educating society, and helping the perpetrator to reintegrate into
society. It avoids the stigmatization and alienation that often characterize penal
justice. The means by which it achieves these goals tend to be inclusive of all
interested parties, entailing active participation of both victim and perpetrator.
In South Africa, the TRC integrated restorative justice into its conception of
reconciliation. Archbishop Tutu has explained that, in the South African
context:

We contend that there is another kind of justice, restorative justice,
which was characteristic of traditional African jurisprudence. Here

103. See generally Jim Consedine, Restorative Justice (1994) (discussing international
examples of the movement from retributive to restorative justice); Daniel Van Ness & Pat
Nolan, Legislation for Restorative Justice, 10 Regent U. L. Rev. 53, 65-66 (1998) (discussing
how restorative justice programs should focus on healing, accountability, and reintegration).

104. Howard Zehr & Harry Mika, Fundamental Concepts of Restorative Justice
(Mennonite Central Committee 1997), at http://www.ojp.gov/nij/restjust/ch /fundamental.
html (last visited Apr. 9, 2004).
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the central concern is not retribution or punishment. In the spirit of
ubuntu, the central concern is the healing of breaches, the redressing
of imbalances, the restoration of broken relationships, a seeking to
rehabilitate both the victim and the perpetrator, who should be given
the opportunity to be reintegrated into the community that he has
injured by his offense.10 5

If justice is understood broadly enough to encompass restorative
justice, there is no inconsistency between justice and reconciliation.1 0 6 But even
a more conventional conception of justice does not preclude reconciliation.
Here, as elsewhere, the details can be determinative: The extent to which
reconciliation achieves justice and justice achieves reconciliation will inevitably
depend on how it is done, how it is viewed, and, at times, the political mileage
gained or made by political opponents. Trials can promote reconciliation if they
are seen to be part of an unbiased process, which members of a group, or
groups, view as an even-handed approach: not aimed at members of their group
particularly, but human rights violators whoever they may be. In this way, those
who are not guilty can distinguish themselves from their culpable counterparts
and reconcile themselves with erstwhile opponents. In other instances, however,
not prosecuting may be the great boon to reconciliation: For instance, if
members of only one group were to be prosecuted this would have a dire
negative effect for reconciliation efforts with that group.

Ultimately, one reason why reconciliation is such a difficult concept is
that the terms it entails are unusually slippery: "Justice" can be restorative,
retributive, or punitive; trials can sometimes impede and other times advance
reconciliation, as can amnesty, as can doing nothing at all. Clearly, there are
few constants in this area.

B. Reconciliation and Deterrence

Another reason for promoting reconciliation is to promote deterrence.
This is evident from the rhetoric, going back to the response to the Holocaust,
which promises that "never again" should such atrocities occur. This rallying

105. Tutu, supra note 87, at 54-55. In its 1998 report, the South African Truth and
Reconciliation Commission found that restorative justice "seeks to redefine crime: it shifts the
primary focus of crime from the breaking of laws or offences against a faceless state to a
perception of crime as violations against human beings... [and] encourages victims,
offenders and the community to be directly involved in resolving conflicts." 1 TRC Report,
supra note 18, ch. 5, 82, at 126.

106. This point was not lost on Archbishop Tutu when he chaired the TRC. The report
includes a discussion of the aims of restorative justice and the overlap of values between
restorative justice on the one hand and truth and reconciliation on the other. See id. at 125-31.
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cry has been imported into the transitional justice reconciliation movement,
particularly in Latin America where no fewer than four commission reports
have adopted the title "Nunca Mas."'10 7 "As President Alfonsin put it, his chief
aim was to prevent rather than to punish, and thus 'to guarantee that never again
would an Argentinean be taken from his home at night to be tortured or
assassinated by agents of the state.""10 8 Likewise, the Report of the Chilean
Truth and Reconciliation Commission argues that "national reconciliation [] is
an utter necessity and is also the primary condition for avoiding a repetition of
past events."' 0 9 The recent report of the Peruvian truth commission says the
same. 110

The conventional wisdom in non-transitional contexts is that
prosecuting (at least some) "' wrongdoers promotes deterrence. In transitional
contexts, the new conventional wisdom is that truth commissions also have
deterrent power.'" 2 Indeed, the "expressed intent of most truth commissions is
to lessen the likelihood of human rights atrocities reoccurring in the future.""' 13

But it is not obvious how a program of reconciliation-whether
through trials or truth commissions, or otherwise-would actually promote
deterrence. One answer is that the publicity accorded to a commission, and to
those perpetrators who appear or who are named, gives greater visibility to the
acts and individuals thus diminishing the likelihood of recurrence. In other
words, publicity can be an effective agent of deterrence. Another possibility of
the deterrent potential of a commission is the educative role it can play in

107. (1) Argentina: Nunca Mas; (2) Brasil: Nunca Mais (Archbishop of Sao Paolo and
the World Council of Churches); (3) Uruguay: Nunca Mas (Serpaj); (4) Jose Luis Simon G.,
La Dictadura de Stroessner Y los Derechos Humanos, 1 Serie Nunca Mas, & Guido
Rodriguez Alcala, Testimonies de la Represion Politica en Paraguay 1975-1989, 3 Serie
Nunca Mas (1990).

108. Benomar, supra note 81, at 41.
109. 2 Chilean National Commission on Truth and Reconciliation, Report of the Chilean

National Commission on Truth and Reconciliation 886 (Philip E. Berryman trans., 1993).
110. Chilean National Commission on Truth and Reconciliation, General Conclusions,

at www.cverdad.org.pe/ingles/ifinal/conclusiones.php (last visited Apr. 3, 2004).
111. Jeremy Sarkin, To Prosecute or Not to Prosecute that is the Question? An

Examination of the Constitutional and Legal Issues Concerning Criminal Trials, in The
Provocations of Amnesty 237, 241-42 (Charles Villa-Vicencio & Erik Doxtader eds., 2003).

112. See Mike Kaye, The Role of Truth Commissions in the Search for Justice,
Reconciliation and Democratization: The Salvadoran and Honduran Cases, 29 J. Latin Am.
Stud. 693, 698 (1997).

113. Hayner, supra note 61, at 229 (noting that "It is certainly not assured that the
existence of a truth commission will make the repetition of similar human rights abuses less
likely in the future").
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ensuring that awareness of human rights is enhanced and promoted, thus
reducing the likelihood of their abuse.

One important question for transitional governments is who is meant to
be deterred by reconciliation? Given the modem recognition of the role of the
public in the commission of human rights abuses, it is no longer satisfactory to
simply say that the leaders must be deterred. They are perhaps not the only
wrongdoers. In fact, the allegations made by leaders often is that they knew
nothing of what the foot soldiers were doing. Critically, most leaders do not
sully their hands with the actual carrying out of the human rights violations.
They are, however, just as culpable, and possibly even more so, even if they are
often the least likely to face justice.

But even focusing for the moment just on the leaders, it is not at all
clear that reconciliation deters past leaders from committing crimes again or
would-be leaders from embarking on a campaign of human rights abuses. 14 If
reconciliation is a euphemism for impunity, it obviously has no deterrent
powers. If it is conceived as peace or unity among the people, it does not follow
that the leaders would be consequently less likely to engage in programs of
violence.

Even reconciliation between former adversaries-a handshake, a
signed agreement, a pipe or a bottle of rare wine-would not necessarily deter
people who defied the rule of law once, from doing so again. After all,
recidivism is not unknown even in transitional contexts." 5 Moreover, a new
despot may readily distinguish himself from the previous one either on the
grounds that he will not get caught, or that his repression is not as bad, or that
his justification is greater. But he is unlikely to be transformed by a program of
reconciliation. On the other hand, there are a few examples of leaders who have
been rehabilitated, leaders who once ran prison states but converted to
democracy after reconciliation with their former adversaries. At most, a leader,
such as F.W. de Klerk in South Africa or, eventually, Edward Shevardnadze in

114. Examples abound of leaders who commit human rights violations, are exposed and
removed from office, and then come back to power and recommit human rights violations. In
Uganda, for example, Milton Obote was removed from office by Idi Amin, who himself
committed gross human rights violations. See Mahmood Mamdani, Imperialism and Fascism
in Uganda 42-57 (1984); D. Wadada Nabudere, Imperialism and Revolution in Uganda 331-
32 (1980). After Amin was overthrown, Obote returned to power. See Phares Mukasa
Mutibwa, Uganda Since Independence: A Story of Unfulfilled Hopes 120, 148 (1992).

115. There are countless examples of leaders going back on their word, trying a coup
again, or requiring successive agreements; one act of "reconciliation" does not necessarily
deter them from pursuing their agendas. One example is Angola, where, despite a number of
agreements, Jonas Savimbi went back to fight when he lost the election. See Vines, supra note
8, at 3.
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Georgia, moves out of the way to make room for the truly democratic-minded
politicians. But reconciliation is unlikely to produce a change of heart among
the leadership, whether it comes through amnesty, prosecution, or some third
way such as a truth commission. Despots are largely immune from
reconciliation programs because they are motivated not by a failure of
understanding of their adversaries but by their own mindsets (i.e., the degree to
which they are obsessed by a perceived threat to national security; the degree to
which they are susceptible to groupthink; the degree to which they seek
grandeur, status and prestige, and so on).

Societies that produce despots are polarized ones in which enough
members are disaffected that they are willing to turn against, or support a
regime that turns against, their fellow citizens. If reconciliation is going to have
a deterrent effect, it must be reconciliation among the people, not just between
the leaders. Leaders may be involved in order to show a good example, as
Archbishop Tutu urged them to do," 6 but such actions by leaders will only have
marginal impact. Effective reconciliation will need to be from the ground up,
not the top down.

Despotism will be deterred when the people will have enough
connection to one another that they will not allow a despot to divide them; when
the people have enough respect for human rights that they will not tolerate
abusive means even to achieve ends that they might otherwise like; when they
are sufficiently invested in their communities and in their nation that they ask
questions and demand accountability from their leaders. Public education and
truth-producing institutions may contribute to this kind of reconciliation. 17 But
the transformation of the society from one that accepted or supported human
rights abuses into one that would resist them will require much more than a
short-term solution like a truth commission, or a particularized response like
prosecution. The question of deterrence, then, is closely linked to the issue of
democracy.

C. Reconciliation and Democracy

Democracy seems to be the least common of the justifications for
reconciliation, but it is probably the most persuasive. Democracy is, by
definition, the very purpose of the transitions involved here: To establish stable
societies founded on the premise that the governors are controlled by the

116. See Boraine, supra note 31, at 251-52.
117. Hayner, supra note 61, at 229 ("A commission can perhaps reduce the likelihood of

future abuses simply by publishing an accurate record of the violence, with the hope that a
more knowledgeable citizenry will recognize and resist any sign of return to repressive rule.").
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governed and consolidate that democratic ethos. To the extent that
reconciliation is largely about how new regimes deal with their predecessors, it
is a mistake, as Neil Kritz has suggested, "to compartmentalize, by viewing the
need to 'clean up old business' as unrelated to the democratisation process." '" 18

And yet, the way in which the two interrelate has not been fully understood.

How a nation deals with its past also has repercussions for the present.
The success of the new regime is often judged, both by locals and by the
international community, by its treatment of the past-how victims and
perpetrators are treated as viewed by these groups, each other, and the society in
general. Although it is not necessarily the most important job of the new
regime-redistributing resources or overhauling the educational, health,
housing, or other welfare systems might be more important in the long run-it
may be the salient litmus test. The abuses of the past are often what prompted
the transition in the first place, and the public may require prompt assurance,
and other confidence building measures, that the enormous effort and cost
exerted to change the regime was worth the time, sacrifice, and other trouble
endured. This is also where the new government can most simply and visibly
demonstrate the difference in values between the old and the new. A
government that takes a firm line on the perpetrators of past abuses
demonstrates how committed it is to the rule of law and to traditional notions of
justice. Taking a more conciliatory, victim-oriented stance, on the other hand,
models values of empathy and forgiveness.19 Either way, a government that
puts the past on the public agenda establishes values of openness and
transparency and either implicitly or explicitly eschews the secrecy and
suppression that characterized the predecessor regime.

The past is also the foundation for the future. George Orwell saw years
ago that whoever controls the past controls the future and whoever controls the
present controls the past.' 20 The present-day version of this is the quip
commonly heard in transitional cultures that the future is known, it is only the

118. Neil Kritz, The Dilemmas of Transitional Justice, in 1 Transitional Justice, supra
note 3, at xix, xxi. Bringing home the intrinsic link is the view that "[s]table democratic
regimes depend heavily on the 'consensual unity' of national elites. So long as elites remain
disunified, political regimes are unstable, a condition which makes democratic transitions and
democratic breakdowns merely temporary oscillations in the forms unstable regimes take."
John Higley & Michael Burton, The Elite Variable in Democratic Transitions and
Breakdowns, 54 Am. Soc. Rev. 17, 17 (1989).

119. See generally Martha Minow, Between Vengeance and Forgiveness: Facing
History after Genocide and Mass Violence (1998) (discussing the choices that societies
emerging from mass violence must make when deciding how to prosecute and punish
perpetrators).

120. George Orwell, 1984, at 32 (Signet Classics 1961) (1949).
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past that is unpredictable.12 1 There is a fluidity between past and future that
withstands even the most abrupt political schisms. What a nation takes from the
past will determine in part how it brings its history into the future. The critical
question is the role and form that memory takes in relation to the future.

In looking to the future, it becomes apparent that the consolidation of
democracy must be pre-eminent among a government's transitional goals. Other
important values, such as respect for the rule of law and for human rights, are
impossible or virtually irrelevant if they exist outside of the framework of a
functioning democracy. These other values or goals, including reconciliation,
must therefore be in the service of the consolidation of democracy.

Because the democracy argument considers reconciliation in the
context of establishing a functioning democracy, it shifts the reconciliation
paradigm from one that is primarily backward-looking to one that is primarily
forward-looking. 122 Reconciliation is conventionally thought of as one approach
to dealing with the past. It emerged out of criminal justice discourse, presented
either as a silver lining within or as an alternative to the traditional conceptions
of criminal justice. But criminal justice is justified wholly by past actions-it
comes into play only because of past actions-whereas democracy can take root
regardless of what occurred in the past. The essence of the democratic
framework is the same regardless of the existence of past atrocities, and
regardless of the nature of the particular abuses. If reconciliation is reconfigured
to promote values relating to democracy, the past recedes while the present and
the future predominate.' 23

121. See, e.g., Rosenberg, supra note 91, at xv.
122. See Jonathan Tepperman, Truth and Consequences, 81 Foreign Aff. 128, 130

(2002) (finding that truth commissions are focused less on assigning blame and more on
healing in order to allow new democracies to flourish).

123. This argument might come out differently if one takes as a given the moral
imperative to punish wrongdoing and the relative moral value of democracy. Ruti Teitel has
argued that if the justification for punishment is crime-related, it is non-derogable as a matter
of morality, but if it is democracy-related, it is relative to the value to democracy.

The justification for punishing will vary with the societal understanding
of the desirability of the future consequences of punishment, such as
rehabilitation of criminals, restoration of the rule of law, and other goals
listed above [including "to allow judicial resolution of past wounds, and
to enable reconciliation of the various interest groups"]. For the reasons
stated above, we would argue that, in the context of transitional justice,
the moral imperative is to establish a functioning democracy, not to
punish past wrongs.

Teitel, supra note 101, at 149. As a matter of morality, moreover, one might even argue, as
Valerie Kerruish does in the context of Australia, that reconciliation is necessary to complete
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The link between reconciliation and democracy is not hard to
identify.124 The deterrence argument is one part of it, but the democracy claim
goes much further. The deterrence argument is that reconciliation among the
people will preclude the rise of future dictators who thrive on divisions and
suspicions among the people. The democracy argument is that reconciliation
among the people establishes the minimally cohesive society that is necessary
for democracy to function. In this view, democracy is more than simply the
formal institutions that characterize a democratic dispensation: the constitutions,
the courts, the fair and free elections, the public-protecting departments. Rather,
it focuses on the idea that for democracy to work there needs to be some
concept of a polity that is minimally cohesive-meaning that while there may
be diversity and deep divisions within the polity, there is at least common
agreement to participate in the democracy and to accept and respect the choices
made by others. That is the essence of a functioning democracy, and it is the
essence of reconciliation.

Reconciliation is the soil in which democracy takes root. Democracy
can thrive only where the disparate factions in society have chosen to be
governed in common. Democracy requires that the disappointed minority
accede to the will of the majority-a concession that can happen only if the
minority and the majority are sufficiently reconciled that they accept each
other's presence in the polity and the content of each other's choices as
legitimate, even if they don't agree with them. It is the will to agree to disagree.
Without that commitment, the factions continue to fight, and democracy never
takes root.

D. Reconciliation and Popular Choice

In some situations, a new government may pursue reconciliation not
for any moral reasons but simply because that seems to be the course favored by

the promise of decolonization. Without reconciliation-understood as the recognition by the
Australian government of aboriginal laws-she argues, decolonization remains incomplete.
Kerruish, supra note 32, at 200 ("Reconciliation is not its own end. Its conceptual link is to
freedom, in this context, decolonization.").

124. David Crocker has noted that:

[Flormer enemies or former perpetrators, victims, and bystanders are
reconciled insofar as they respect each other as fellow citizens. Further,
all parties play a role in deliberations concerning the past, present, and
future of their country. A still-divided society will surely find this ideal
of democratic reciprocity difficult enough to attain.

David A. Crocker, Punishment, Reconciliation and Democratic Deliberation, 2002 Buff.
Crim. L. Rev. 509, 528-29.
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a majority of the population.' 25 This can occur in several ways. Public opinion
that favors reconciliation rather than vengeance is, in and of itself, intriguing.
What makes people want to reconcile? What gives people the ability to forego
vengeance? Is it exhaustion? A perception of the futility of violence? An
understanding of the interdependence of warring communities that defies the
rhetoric of violence of the leadership? 126 And how does the public communicate
with the government, to make its views known?

One possibility is that civil society simply demands inclusion in a
process of reconciliation. This has happened in Angola, where after years of
watching the government and UNITA avoid their obligations under the Lusaka
accords, representatives of civil society insisted on being a part of the
reconciliation efforts in a push to make those efforts effective.'1 7

More often, however, civil society responds only when government
has asked. The government may submit the choice to the people through a
popular referendum or some equivalent mechanism. This option may be favored
by those who believe that reconciliation bears a moral burden of justification
because it departs from the conventional approach to dealing with crimes. 128

One aspect of that burden is that reconciliation programs must, both in word
and in deed, represent the values of the new, democratic regime 129 thus, any

125. This "popular choice" argument should be distinguished from the democracy
argument. The democracy argument is structural and describes the preconditions for a
functioning democracy, whereas the "popular choice" argument describes the content of that
democratic system.

126. Bass notes the shocking level of vindictiveness at the end of World War II, against
the Japanese in particular: "[F]ully 13 percent of Americans [polled] wanted to kill all
Japanese people .... [However,] it was the liberal norms of elites like Stimson and Jackson
that foreclosed the idea of summary punishment" against the Japanese and German leadership.
Bass, supra note 57, at 161 (italics in original).

127. The Coalition for Reconciliation, Transparency, and Citizenship organized a
conference in September 2002, from which they issued a statement that demanded, in part,
"that non-governmental organisations, community groups, associations and independent
individuals commit themselves, in a responsible and united way, to taking action to strengthen
civil society's participation in the process of peace, reconciliation and democratisation in
Angola." Angola: Civil Society Demands a Say in Peace Process, Sept. 25, 2002, at
http://www.irinnews.org/rport.asp?reportlD=3076&selectregion=southem-african&selectcou
ntry=Angola.

128. It is the conventional wisdom that, as Gutmann and Thompson have said, "In a
democratic society, and especially in a society that is trying to overcome injustices of the past,
trading criminal justice for a general social benefit such as social reconciliation requires a
moral defense if it is to be acceptable." Amy Gutmann & Dennis Thompson, The Moral
Foundations of Truth Commissions, in Truth v. Justice: The Morality of Truth Commissions
22, 22 (Robert Rotberg & Dennis Thompson eds., 2000).

129. See id. at 22-24.
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major initiative of a new dispensation should go through the process of popular
approval. 130

The Uruguayan experience furnishes one example of a popularly
ratified amnesty program that was presumably adopted in the name of
reconciliation. In the immediate aftermath of the transition, Uruguayans
strongly supported prosecution of the military officials who had previously held
power: "In the year and a half after the elected government took office in March
1985, Uruguayan citizens initiated thirty-eight cases against 150 officials
alleging murder, torture, kidnapping, rape and other crimes."'13 1 Even several
years later, "when the amnesty bill was being debated, public opinion polls
showed 72 percent of the public supporting punishment of those convicted of
human rights violations."' 132 Popular resistance to amnesty was so strong that a
coalition of human rights groups and others managed to collect enough
signatures over a two-year period to force the amnesty bill to a vote. In the
ensuing referendum, the amnesty bill was passed, with 53 percent of
Uruguayans voting in favor of amnesty and 40 percent voting against.133

It is difficult to assess the significance of this plebiscite, however. Did
the turn-around, occurring as it did five years after the democratic government
took office, reflect the people's genuine desire to move on and to reconcile with
the past? Or did it reflect a less hopeful, more pragmatic determination that
those responsible for the vast human rights abuses of the past were unlikely ever
to be punished, whether or not an amnesty bill was in place? Either of these
interpretations has sufficient democratic legitimacy to justify acceptance of the
vote as truly representing the will of the people. On the other hand, the vote
might have reflected fear and intimidation, given that the campaign "included
not-so-veiled threats from the military that it would not acquiesce in the repeal
of the law."' 34 Although few countries have, to date, subjected their amnesty
laws or reconciliation programs to the electoral process, it is likely that the
Uruguayan experience would be replicated elsewhere if it were due to the
resources of even ousted military officials, and the rhetorical power of
reconciliation.

130. A second-best alternative would be the establishment of reconciliation measures
only through the deliberative process of legislation. Thus, one feature that distinguished the
South African TRC from many of its predecessors was its promulgation by legislative
deliberation, rather than by executive fiat. Critical as well was the role civil society and public
opinion played in the process.

131. Huntington, supra note 55, at 77.
132. Id. at 78.

133. Id.
134. Id. at 77.
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In addition to the possibility that a plebiscite would not in fact reflect
the actual will of the people, concerns about majoritarian domination are also
present in the transitional context.1 35 As Human Rights Watch has argued, "it is
not the prerogative of the many to forgive the commission of crimes against the
few."' 36 There is some merit to these majoritarian concerns, although their force
can be mitigated by associating reconciliation more closely with the imperatives
of democracy (which may have a strong moral pull and which, in any event,
assume the right of the majority to make certain demands on the minority) and
by disassociating reconciliation from impunity and more personal impulses like
forgiveness which may be beyond the reach of the democratic order. A further
response to this argument is that the majority has no greater right to impose
retribution against the wishes of a few than it does to impose forgiveness or
reconciliation. Neither should be treated as the default.

The people of a new democracy may express their will not only
through referenda on specific issues, but also through regular democratic
elections. In post-transition elections, reconciliation vel non is a major
campaign issue. In many former communist nations, the people's preference for
reconciliation over "thick line" politics was seen in the re-election of many
adherents to the previous regime. To the surprise of onlookers, particularly in
the West, the voting public roundly rejected the repeated efforts of the new
political elites to perpetuate a political climate of division and reprisal.
Watching this phenomenon, Stephen Holmes proffered some reasonable
suggestions for why Eastern Europeans preferred reconciliation to retribution. 137

As he theorized, part of the explanation lies in the polity's sophistication,
despite its relative infancy.' 38 Voters were much more pragmatic than their
leaders gave them credit for, and saw the latter's efforts as nothing more than
political manipulation. Rather than treating a candidate's involvement in the
communist party as a negative, voters perceived that communism might have
endowed the candidate with greater educational and professional experience
than their opponents outside the party.' 39 Voters were less interested in the
candidates who blamed the predecessor regime for the failure of the economy,

135. See Orentlicher, supra note 26, at 2546.
136. Human Rights Watch, Policy Statement on Accountability for Past Abuses, in 1

Transitional Justice, supra note 3, at 217-18; see also Henkin, supra note 20, at 187 (quoting
a participant at the Aspen Institute conference who discussed the language of the Human
Rights Watch Report).

137. Holmes, supra note 9, at 118-19.
138. Id.

139. Id.
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than in electing the candidates who could fix the economy. 140 Purges may have
moral appeal, but they do not buy bread.

Other reasons for rejecting thick line campaign rhetoric include the
recognition that such a line is impossible to draw in the context of communism
and its fall. As noted, what is true everywhere in the world was especially true
in communist Europe: It was impossible to distinguish between those who were
implicated and those who were not, and to assign moral responsibility in
accordance with the degree of collaboration. Nearly everyone played a part;
determining exactly where that thick line should be drawn, therefore, was both
difficult and dangerous. Furthermore, unlike other "atrocities" from which
nations transition, such as apartheid, or Nazism, or military dictatorship, the fall
of communism did not bring with it a universal conviction that communism was
evil. Given the ambivalence that many people felt towards communism, it was
difficult for the leaders to gain political advantage from vilifying the
communists.

Especially where regimes come and go with some frequency, people
may see repeated efforts to deny, reconstruct, glorify, or demonize the past as
part and parcel of transitions. Not even reconciliation can escape the accusation
of victor's justice. At this time, people may be more interested in moving
forward than in sorting out the past. Their needs are great and immediate-
housing, food, education, their children's future-and their sense of the moral
righteousness of any given system is minimal. They may simply prefer to look
forward rather than backward, recognizing that stability, and ultimately growth,
lie in the future and not in the past.

In many situations, a government may promote reconciliation not as a
result of explicit popular demand but in response to an obvious need. Where
people have suffered tremendously under prior regimes, as the result either of
systemic oppression (communism, apartheid) or of individualized victimization
(torture, death squads), people need the psychological healing that
reconciliation can bring. As one expert on the situation in Sierra Leone found,
people in Sierra Leone deeply desired to live normal lives.

The priority of the people especially those living precariously in the
vast areas that are not under the control of the legitimate
government, is peace and freedom from fear, freedom to live their
lives like normal human beings. And for this they are ready to go a
long way, even to reconcile with those who were hurting them
yesterday. 141

140. Id.

141. Dennis Bright, The Balancing Act: The Current Situation Regarding the Truth and
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The South African Truth and Reconciliation Commission was particularly
attuned to its role as healer of souls and restorer of individual dignity. This
"Kleenex Commission," as some called it, placed emphasis on processes needed
by those victims of apartheid who approached the commission to heal and on its
ability to contribute to that process. 42 Though the main thrust of this
justification is personal, there may be a structural aspect to personal healing as
well; democracy is more likely to thrive if its constituency is physically and
psychologically healthy, and conversely, more precarious if people remain
profoundly scarred.

None of this has been lost on the international donor community,
which has, increasingly, supported reconciliation projects throughout the
world. 143 Whether because reconciliation projects are inherently appealing, or
because they are viewed by the donor class as the sine qua non of stability and
the cornerstone of democracy, reconciliation now has a significant cash value.
Transitioning nations promoting reconciliation can virtually depend on
generous donations by western nations, including the United States and the
nations of northern Europe.

E. Reconciliation for its Own Sake

Some nations may pursue reconciliation as an end in and of itself. It is
idealistic to suggest that the deep cleavages that caused civil war and oppression
will ever be truly eradicated, replaced by harmonious relations among the
erstwhile enemies. What may be achieved is the move along a continuum
towards better relationships at both the personal and communal level, a society
that is less fractured and polarized. It is not impossible to imagine a time, in
almost any transitional nation, when the matter of reconciliation-the relations
among the peoples and between the people and their government-is converted
into other issues, the issues that face a normal, non-transitional democracy.

Reconciliation Commission within the Broader Political and Security Framework, Paper
delivered at the National Workshop on the Sierra Leone Truth and Reconciliation
Commission 16-17 (Nov. 16-17,2000).

142. See Emily H. McCarthy, South Africa's Amnesty Process: A Viable Route Toward
Truth and Reconciliation?, 3 Mich. J. Race & L. 183, 250 (1997); Jamie Wacks, A Proposal
for Community-Based Racial Reconciliation in the United States through Personal Stories, 7
Va. J. Soc. Pol'y & L. 195, 207 (2000).

143. See Peter Uvin, Informal Task Force on Conflict, Peace and Development, Co-
operation, OECD Development Assistance Committee, A Synthesis and a Commentary on the
Lessons Learned from Case Studies on the Limits and Scope for the Use of Development
Assistance Incentives and Disincentives for Influencing Conflict Situations, in The Influence
of Aid in Situations of Violent Conflict (1999).
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Reconciliation may be pursued simply because it represents a kind of peace, a
resting place, a calm after the storm.

V. How NATIONS PURSUE RECONCILIATION (OR NOT)

Reconciliation has always been, at least in part, about what to do about
the past. It has much to do with dealing with the legacy of the past. In this vein
it is important to find the balance between too much remembering and too much
forgetting. Must we forgive? May we forgive? Must we punish? May we
punish? How do we punish the wrongdoers if we don't know who they are?
How do we forgive if we don't know what we are forgiving for? As Martha
Minow has stated:

Forgiveness is a power held by the victimized, not a right to be
claimed. The ability to dispense, but also to withhold, forgiveness is
an ennobling capacity and part of the dignity to be reclaimed by
those who survive the wrongdoing. Even an individual survivor who
chooses to forgive cannot forgive properly in the name of other
victims. To expect survivors to forgive is to heap yet another burden
on them. 144

The language of reconciliation is often explicitly backward-looking:
working through the past, coming to terms with the past, confronting or
reckoning with the past, settling accounts. However, reconciliation is far more
of an issue for the future and it therefore has to be forward-looking. The
principal vehicles for promoting reconciliation are those nations that have
chosen to deal with the past. These mechanisms primarily include trials,
amnesty, or what has become known as a third way, which includes special
truth commissions, other commissions of inquiry, lustration programs, or
something else. In some situations, reconciliation may be promoted by doing
nothing about the past.

Sometimes, in the course of dealing with the past, nations pursue
reconciliation directly and explicitly. South Africa and those who have followed
in its wake have made reconciliation part of their "dealing with the past"
program. Other governments pursue the course they would have otherwise
selected but assert that reconciliation is an important by-product of that choice.
Many of the Latin American transitions of the 1980s reflect this choice. Thus,
amnesty or truth commissions, or in some cases trials, were pursued for largely
independent reasons, but the rhetoric of reconciliation was appended to those
policies with the hope of increasing their appeal to both the domestic and
international public. In still other situations, the governments pursued their

144. Minow, supra note 119, at 17.
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policies with only the slightest nod to reconciliation. In Rwanda, for instance,
the government resisted international calls for reconciliation for years, insisting
that "justice" needed to be done first. 145 Whatever the relation of the policy to
the goal of reconciliation, the conventional wisdom is that reconciliation is,
ultimately, about how the nation deals with its past or the legacy of the past.' 46

A. Trials

Punishing agents of the prior regime is something of a birthright of the
successor. It has been done for centuries, and the greatest innovation in the last
500 years is the expectation of a trial before the execution. Even during the
French Revolution, the revolutionary tribunal was holding facsimiles of trials to
satisfy the public's need for the appearance of justice. 47 After Waterloo,
Napoleon put the Allied forces in a quandary: While Prussia (which had
experienced the brunt of Napoleon's expansionist ambitions) would have had
him shot on sight, the British favored banishment; but neither proposed an

145. See supra text accompanying note 25.
146. The legacy of the past has to be dealt with in transitional societies in the sense that,

unless economic resources, religious intolerances, other discriminatory practices, and
equitable access to resources by all sectors of the society are addressed, the fractures between
those who benefited, or those who were perceived to have benefited, or gained additional
protection, will continue and undermine any possibilities for reconciliation. History has shown
that unless these legacies are dealt with, violence will occur and reconciliation is retarded. An
example from the past is Burma, where notwithstanding independence and strong federal
powers, ethnic minorities enjoyed more rights in constitutional theory than in practical
policies. That in turn led to ethnic discontent and violence which saw the military come to
power. See Martin Smith, Burma: Insurgency and the Politics of Ethnicity 443-50 (1999). A
new democratic government in Burma will inherit a society divided by ethnicity, and religion
in particular, and will never be able to ensure the stability and growth that is necessary to
achieve long-term peace unless it succeeds in reconciling its different groups. The biggest
challenge of this process will be to overcome the deep-seated fears, resentments, and other
negative emotions between the different social groups, which have been segregated for so
long under the "divide and rule tactics" of the military regime. See Chao-Tzang Yawnghwe,
Bunna: The De-Politicization of the Political, in Political Legitimacy in Southeast Asia: The
Quest for Moral Authoriy 170, 185, 192 (Multhiah Alagappa ed., 1995). Thus, steps such as
creating a government of national unity, the promotion of dialogue, developing confidence
and trust, and finding ways of being inclusive will be critical. See Sarkin & Pietschmann,
supra note 14. These could include multi-ethnic training and education programs for soldiers,
policemen, teachers, journalists, among others. A high value should also be set on means to
create opportunities for children and adolescents of all ethnic groups to meet, play, go to
school, and work together. Integrated sports and other cultural programs could assist in this
regard.

147. Christopher Hibbert, The Days of the French Revolution 241-48 (1989). Although
a few people were acquitted, to call the product of this tribunal "justice" is to stretch the
meaning of that word beyond recognition.
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honest trial with due process and the possibility of acquittal; to this day, the
"Napoleonic precedent" refers to punishing an enemy without the benefit of
law.' 48 The beginning of the twentieth century saw the germination of a
preference for British- or American-style due process to accompany the
punishment of a conquered enemy. At the close of the World War I, neither the
British nor the French ever "considered simply shooting" Kaiser Wilhelm II, 149

and always assumed that he would be afforded some measure of due process.
The World War II also ended with an insistence on legalism that culminated in
the Nuremberg and Tokyo trials (although this result was by no means a
foregone conclusion).1 50 The summary trials and prompt execution of Romanian
leader Nicolai Ceacescu and his wife were notable exceptions to this modem
trend favoring legal responses to political wrongdoing.

The prosecutorial turn has brought with it a cavalcade of difficult
questions. What, exactly, are the crimes of warfare? How far does "command
responsibility" extend? How much process is due? And what happens if an
excess of process results in acquittal? 51 How are suspects arrested and, if
necessary, extradited? And who, in the context of international politics, is
morally virtuous enough to cast the first stone? 5 2 Although these questions
remain unanswerable, the mere formality of trials, for many people, suffuses the
legal process with sufficient legitimacy that formal trials brings. As Frederick
Smith, the British attorney general at the end of World War I argued:

The only advantage of judicial procedure over the other alternative-
a high exercise of executive and conquering force submitting itself to
the judgment of history-lies in the fact that for all time it may claim
the sanction of legal forms and the protection-in favour of the

148. Bass, supra note 57, at 38; see generally id. at 37-57 for a discussion of the
European response to Napoleon after his defeat.

149. Id. at 61.
150. In particular, Henry Morgenthau, Jr. favored summary execution for the leaders of

the Nazi regime. Id. at 147-81.
151. As Australian Prime Minister W.M. Hughes said about the prospect of prosecuting

Kaiser Wilhelm II, "It would be a very serious thing if this man was brought up for trial and
not convicted." Id. at 68.

152. Bass notes that this question dogged the Allies' efforts to prosecute Kaiser Wilhelm
It at the close of World War I; any investigation into Germany's aggression would
undoubtedly raise questions about Russia's complicity. Id. at 71-72 (noting that "An
aggression charge," would invite "infinite disputation," an unwelcome "meticulous
examination of the history of European politics for the past twenty years that would sprawl to
question like Russia's strategic railways").
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prisoner-of a tribunal whose impartiality can be established in the
face of any challenge. 153

Even Smith, however, recognized that "This advantage.., largely disappears if
the fairness of the tribunal can be plausibly impeached."'154 If the legitimacy of
the procedure can be impeached, then, as Chamberlain also noted about a
possible trial of the Kaiser, "His defence might be our trial."'155 What was true at
the beginning of the twentieth century's experiment with international war
crimes tribunals is equally true at the end, as Milosevic's remonstrances against
the ICTY have shown.

The modern predilection for trials derives in large part from the
International Military Tribunal set up in Nuremberg and its sister trials in
Tokyo. 56 These have become the paragon of justice regarding political crimes.
They proved that due process is not incompatible with convictions (and
ultimately, executions) of even the most horrific defendants. Furthermore, they
established, beyond peradventure, that crimes of war and crimes against
humanity are judicially cognizable. 57 The Nuremberg trials took place in an
international context, but many countries have incorporated that precedent in
dealing with their own pasts, prosecuting their own citizens under their own
domestic law. Perhaps the most extreme version of this is in Rwanda, where
125,000 people have been detained for involvement in the genocide and are
subject to prosecution either in the country's domestic courts or in the
community gacaca courts. 158 In Ethiopia, about 3,000 officials of the Mengistu

153. Id. at 71.

154. Id.

155. Id. at68.
156. Bass notes that, "Forewarned by this cautionary tale, Nuremberg managed to avoid

most of the pitfalls of Leipzig; but for the ex-Yugoslavia and Rwanda tribunals currently
sitting, Leipzig is all but forgotten." Id. at 60.

157. When trials come about in the context of a regime change, it is difficult to avoid the
accusation that they are victor's justice. In his study of war crimes tribunals, Bass reminds us
that the fervor with which the Allies in World War I urged the trial of Kaiser Wilhelm II and
his son was in direct proportion to the casualties they had suffered:

The countries that suffered more pushed harder for prosecution. The
most enthusiastic supporters were Belgium and France, which had taken
the brunt of the German attack; then Britain, uninvaded on the other side
of the Channel, and thus ultimately more willing than France to drop the
war crimes issue; and finally America, almost diffident on the other side
of the Atlantic--except, of course, regarding U-boat warfare against
Americans.

Id at 58.
158. Daly, supra note 83, at 369.
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regime were slated for trial.1 59 In Greece, the number of trials was much
smaller, though still significant and, on the whole, the program seems to have
been effective as a means of promoting reconciliation.160 Many other nations
have also pursued a regime of trials as the primary or exclusive means of
effectuating a transition to democracy, though the Greek example is often given
as the most successful of these.

Given the political pressures in transitional times, some countries have
developed creative ways to mediate between their commitment to prosecution
and political or economic demands that militate against trials. Rwanda, for
instance, instituted a program of grass-roots gacaca courts. These courts
permitted the acceleration of justice by involving hundreds of thousands of
civilians as judges and witnesses in ad hoc courts established throughout the
country to process the thousands of defendants.' 61 The Rwandan approach has
been assailed by human rights advocates who argue, rightly, that amongst other
problems, the gacaca courts do not provide defendants with any semblance of
due process of law.' 62 On the other hand, it has been lauded by those who
recognize that Rwanda's creative solution may provide substantially more
process for thousands of individuals than any realistic alternative, the most
likely of which is dying in pre-trial detention.' 63

159. See Jeremy Sarkin, Transitional Justice and the Prosecution Model: The
Experience of Ethiopia, 1999 Law, Democracy & Dev. 253, 260.

160. Huntington, supra note 55, at 73. He explains:

All in all, between 100 and 400 trials for torture were apparently held
throughout Greece, and a large number of people were convicted of
human rights violations in those trials. By the end of 1976, two years
after the democratic government came to power, substantial justice had
been done and the prosecution and punishment issue laid to rest in Greek
politics.

Id.
161. Sarkin, supra note 25, at 159, 162.

162. Id. at 147, 164-66.
163. However, attempting to prosecute all 125,000 Hutu defendants by a Tutsi

government must have major implications for reconciliation in the long term. See generally
Jeremy Sarkin, Promoting Justice, Truth and Reconciliation in Transitional Societies:
Evaluating Rwanda's Approach in the New Millennium of Using Community Based Gacaca
Tribunals to Deal with the Past, 2 Int'l L. F. 112 (2000) [hereinafter Promoting Justice]
(considering Rwanda's need for an independent national truth and reconciliation commission
and democratization); Sarkin, supra note 25 (examining the tension between Rwanda's efforts
to build a stable and unified political system and reconcile past human rights violations of
genocide); Jeremy Sarkin, Using Gacaca Community Courts in Rwanda to Prosecute
Genocide Suspects: Are Issues of Expediency and Efficiency More Important Than Those of
Due Process, Fairness and Reconciliation?, in Rwanda and South Africa in Dialogue:
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Another approach, which maintains the traditional structure of the
judicial process, was adopted in Argentina. There, the judges took the position
that the amnesty laws precluded the imposition of punishment, but did not
preclude the investigation of crimes that would ordinarily attend a full-scale
trial.' 64 The German government adopted a similar view when it empowered
tribunals to "investigate and expose crimes of the GDR state and party
structures" but did not give them the power to punish.165 Predictably, this
approach has also been both criticized and praised by those who say it presents
the worst of both worlds (opening the old wounds but no closure), or the best
(letting the truth emerge, without unnecessary retribution), respectively. Some
of these alternatives merely supplement the normal run of trials, as in Rwanda
and Germany (where the border guards were famously prosecuted by ordinary
municipal courts), 16 6 while in other instances these variations suggest creative
circumventions to legal or other impediments to regular trials.

The most well known variation on traditional municipal prosecutions
are the international criminal tribunals that, until now, have been established on
an ad hoc basis where needed for a particular country. The process now has a
permanent body in the International Criminal Court (ICC). The ICC has
jurisdiction to try crimes against humanity, war crimes, and genocide
committed since July 2002, if the country where the accused is a citizen or
where the crime was committed ratified the 1998 Rome Statute establishing the
court. 16 A case can also be referred to the court by the Security Council. 168 The
ICC is likely to be a prominent feature of transitional justice in the future.

When a country has been through a period of unrest and conflict, or
has experienced a transitional period in governments, often there are numerous
human rights abuses. The international criminal bodies are useful in prosecuting
those offences, and these prosecutions can help achieve national reconciliation.
The prosecution of an individual in an international court can relieve the need
for a domestic court to try the case, thereby avoiding many of the problems of
domestic courts. The value of international trials may be largely symbolic,

Addressing the Legacies of Genocide and a Crime Against Humanity 54 (Charles Villa-
Vicencio & Tyrone Savage eds., 2000) (discussing the benefits and limitations of the gacaca
courts and suggesting that Rwanda must go beyond criminal trials in order to adequately
address the history of genocide).

164. McAdams, supra note 84, at 259 n.49.
165. Albon, supra note 86, at 49.
166. See, e.g., Rosenberg, supra note 91, at 264-69 (discussing the trial of the German

border guards).
167. ICC Statute, supra note 63, art. 12.
168. Id., art 13.
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given that the experience of these tribunals shows that they cannot run
numerous trials. The internationalization of criminal law can also be seen in the
increasing prevalence of the principle of universal jurisdiction, which has also
facilitated the trial of wrongdoers of one nation in another nation's courts.

Whichever way they are configured, trials have gained a moral
authority that exerts a certain pressure on the reconciliation movement.
Alexander Solzhenitsyn put it simply when he wrote: "When we neither punish
nor reproach evildoers, we are not simply protecting their trivial old age, we are
thereby ripping the foundations of justice from beneath new generations." 169

Josd Zalaquett traces the morality of trials back to Nuremberg, which, along
with the policies that several European nations adopted at the time concerning
war criminals

emphasized the duty to prosecute and punish those guilty of certain
crimes so as to preserve the collective memory and build up an
effective deterrent. This policy, which is mandated by human
conscience and several international legal norms, has guided the
prosecution of war criminals for decades. As a consequence, the
lessons of World War II have been further engraved in the
conscience of international public opinion.170

According to this view, trials have become not just an option, but a moral
mandate.

This moral dimension of trials raises the obligation to punish to the
level of a non-derogable duty. "[S]ome advocates of prosecutions assert claims
of an absolute duty, based upon fundamental conceptions of justice, to punish
atrocious crimes.' 7'1 As a result of the widespread belief in this moral

169. Alexander Solzhenitsyn, The Gulag Archipelago 178 (T. Whitney trans., 1974),
quoted in Orentlicher, supra note 26, at 2539.

170. Josd Zalaquett, Balancing Ethical Imperatives and Political Constraints: The
Dilemma of New Democracies Confronting Past Human Rights Violations, in 1 Transitional
Justice, supra note 3, at 203, 204.

171. Orentlicher, supra note 26, at 2544 n.22 (citing Emilio Fermin et al., Dictatorship
on Trial: Prosecution of Human Rights Violations in Argentina, 10 Yale J. Int'l L. 118, 149 &
n. 119 (1984)). At its simplest, the moral imperatives argument is that, as Orentlicher has
written, "The Nuremberg precedent, as subsequently ratified, reflects the international
community's resolve that atrocious crimes carried out as part of a mass campaign of
persecution must not go unpunished." Id. at 2586. Indeed, she argues that "correctly
understood, the emphasis on permissive international jurisdiction signifies the strength of
international law's insistence that crimes against humanity must be punished: that principle is
so important that it justifies an exception to the bedrock principle of international law-
respect for national sovereignty." Id. at 2593.
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obligation, using trials for the purpose of promoting reconciliation is a difficult
task that few countries have successfully managed.

Several rejoinders to this duty-to-prosecute argument present
themselves. One response, which is emerging in the literature but is still
contrary to practice, is to reject the very premise of the moral sanctity of
trials.' 72 Another response is to accept the challenge and present a moral
defense of reconciliation that casts it as something more than a vague "social
benefit." Some of the goals of reconciliation mentioned previously, if taken
seriously, could rise to the level of a moral imperative. A third response is to
accept both parts of the argument-both criminal justice and social
reconciliation have moral force-but reject the underlying premise that they are
incompatible. Rather, one would argue, the two are not only mutually
reinforcing but neither is complete without the other. Indeed, no country that
has promoted genuine reconciliation as a national goal has done so to the
exclusion of trials. Even in South Africa, which probably has the most
developed conception of reconciliation, the TRC has been careful to emphasize
the complementary value of trials. 73

As strong as this language is, it cannot be taken literally. Few people
would argue that every crime must be punished, and not even the most
developed criminal justice systems on earth have the resources or the patience
to investigate and prosecute every single crime, or even every single major
crime. 174 In transitional nations, where the lack of funds inevitably restricts a
nation's choices, it is even less realistic to expect retribution for every crime of
the preceding regime. Moreover, advocates of punishment recognize that their
zeal must be tempered if a program of retribution leads to more and greater
abuses of human rights, as can sometimes happen.' 75

172. Martha Minow has probably been the most influential in asserting this argument.
See Minow, supra note 119.

173. 1 TRC Report, supra note 18, ch. 5, 68.
174. The one country trying to prosecute everyone is Rwanda. For the problems this

causes, particularly for reconciliation, see Sarkin, Promoting Justice, supra note 163, and
Sarkin, supra note 25.

175. See Carlos S. Nino, The Duty to Punish Past Abuses of Human Rights Put Into
Context: The Case ofArgentina, 100 Yale L.J. 2619, 2620 (1991). Nino writes:

Though it is true that many people approach the issue of human rights
violations with a strong retributive impulse, almost all who think
momentarily about the issue are not prepared to defend a policy of
punishing those abuses once it becomes clear that such a policy would
probably provoke, by a causal chain, similar or even worse abuses.
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Even if punishment is taken as a moral obligation, it is not obvious that
trials in fact fulfill that duty. There is, to begin with, a problematic relationship
between trials and punishment. If trials are fair, then the outcome is uncertain;
only with show trials can one confidently predict a conviction. Thus, the trials
that are contemplated as being morally required could end either in acquittal or
in conviction. And yet, the moral values that are associated with trials are
inevitably those associated with conviction and punishment. It turns out that the
imperative is not to try, but to convict. A critical issue that must be taken into
account in the process of determining whether to prosecute is whether the
likelihood of success is high. An acquittal can have a devastating effect on
victims and the nation in general. 176

It is possible that there is something to be gained simply by subjecting
fallen leaders to the criminal process, as when former South African President
P.W. Botha was brought before a black magistrate to determine his amenability
to testify before the TRC. 17 7 There was value in the process, even though it
ultimately ended in victory for Botha. As Wole Soyinka reminds us, in Malawi,

the once President-for-Life Hastings Banda did go on trial for his
life: he was acquitted, yes-largely on a technicality-but the
process of reducing the once all-powerful controller of freedom and
restraint, of life and death to an egalitarian uncertainty with his
erstwhile victims, is a model of social restitution whose validity
cannot be contested.178

More commonly, however, the values generally associated with trials are not in
fact the values of the process, but rather of the conviction: retribution or
punishment; deterrence by showing that crime does not pay; drawing the line
between the good and the bad; reinforcing rule of law values by showing the
new regime's commitment to punishing those who do not respect human life;
vindicating victims.

None of these values are obtained when the defendant is acquitted.
And yet, acquittals happen with some frequency, particularly in the high-profile
cases where defendants have everything at stake and ample resources with
which to defend themselves. Prominent cases of acquittals include those of

176. In the South African context, the acquittal of the former Minister of Defense and
his co-accused had dire consequences for the nation. See Howard Varney & Jeremy Sarkin,
Failing to Pierce the Hit Squad Veil: An Analysis of the Malan Trial, 10 S. Afr. J. Crim. Just.
141 (1997).

177. For more on the problems and issues concerning the attempt to get Botha to testify
before the TRC, see Erin Daly, Transformative Justice: Charting a Path to Reconciliation, 12
Int'l Legal Persp. 73 (2002).

178. Wole Soyinka, The Burden of Memory, the Muse of Forgiveness 29 (1999).
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Erich Honecker in Germany and most of the high-level cases in South Africa
including the apartheid defense minister, 179 and the architect of South Africa's
biological warfare program. Equating trials with punishment, then, is neither
semantically correct nor realistic; accepting the distinction, however, weakens
the moral pull of prosecution.

To the extent that the morality of trials lies in their deterrent effect,
similar questions may be asked. Is there in fact any evidence that prosecuting
leaders of fallen regimes deters them or their would-be imitators? Is it true that
deterrence works with political crimes the same way it is said to work with
individual crimes, which tend to be motivated by the prospect of instant gain or
by an uncontrollable impulse to harm? Political crimes are rarely motivated by
an individual's calculation that there is more to be gained than lost in
committing the crime. Rather, at least for high-level actors, the motivation for
political crimes is more likely to depend on an idiosyncratic concatenation of
social, political, and economic factors that are likely to remain unaffected by the
trial and punishment of last year's perpetrator. For lower-level wrongdoers,
trials may very well deter some people from committing crimes-after all, it is
often they who are scapegoated. Here, however, other factors, such as peer
pressure, opportunities for personal advancement or remuneration, belief in the
cause, or the perception of helplessness, may counteract the deterrent effect. In
the end, social transformation-in the form of reconciliation-is probably more
likely to deter future wrongdoing.18 0

Trials are said to achieve more than punishment, and more than
deterrence. They are said to contribute to the healing of the society by
elucidating the truth of past events and, more generally, by providing what in
American law has been referred to as the "therapeutic value of open justice."'' l

179. See Vamey & Sarkin, supra note 176, at 141.
180. But see Orentlicher, supra note 26, at 2600 n.285 ("As the European Court

explicitly stated in its judgment in X and Y v. Netherlands, only criminal punishment is an
adequate deterrent to violations of rights that are of crucial importance.") (citations omitted).

181. The United States Supreme Court has explained that:

The early [Anglo-American] history of open trials in part reflects the
widespread acknowledgment, long before there were behavioral
scientists, that public trials had significant community therapeutic value.
Even without such experts to frame the concept in words, people sensed
from experience and observation that, especially in the administration of
criminal justice, the means used to achieve justice must have the support
derived from public acceptance of both the process and its results.
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Like the deterrence and rule of law arguments, the therapeutic argument also
rests on the assumption that wrongdoers will be punished and that, by and large,
only the innocent will go free; it is not clear how a string of acquittals of known
operatives of the prior criminal regime can be therapeutic for the community. It
seems only logical that acquittals can have detrimental effects both for the time
at which it occurs as well as in the future.

The argument that trials may expose the truth is not as dependent on
the outcome as it is on the process of proffering evidence that produces the truth
or a version of the truth. But here, the salient question is, assuming that the
disclosure of truth is a moral imperative, are trials the best way to achieve that
goal? Certainly the advent of truth commissions has challenged the notion that
trials are the exclusive or even a preferred method of discovering the truth.
Courts have the advantage of a subpoena power, to try and wrest the truth from
the mouths of the reluctant, but a truth commission with the same power may do
just as well. One question that needs to be asked is whether truth commissions
are viewed by the general public with the same seriousness as a court and
whether this view impacts on the veracity of statements made by those who
appear before these bodies. Most other aspects of prosecution make it less
efficacious at eliciting the truth than commissions or other tribunals. The truth
that trials produce is radically limited by the focus of the trial (on a small
number of defendants, and a small number of acts, as opposed to the
examination of a "master plan"); by the adversarial nature of litigation which
limits the narrative to the perspective of two biased parties; and by the rules of
evidence, which may privilege values other than truth.

Notwithstanding these legitimate arguments, the common practice,
both domestically and internationally, is to prefer trials to any other means of
dealing with the past. This is most explicitly articulated in the statute of the
International Criminal Court, the basic premise of which is to punish the grave

When a shocking crime occurs, a community reaction of outrage and
public protest often follows.... Thereafter the open processes of justice
serve an important prophylactic purpose, providing an outlet for
community concern, hostility, and emotion. Without an awareness that
society's responses to criminal conduct are underway, natural human
reactions of outrage and protest are frustrated and may manifest
themselves in some form of vengeful "self-help," as indeed they did
regularly in the activities of vigilante "committees" on our frontiers. The
accusation and conviction or acquittal, as much perhaps as the execution
of punishment, operat[e] to restore the imbalance which was created by
the offense or public charge, to reaffirm the temporarily lost feeling of
security and, perhaps, to satisfy that latent "urge to punish."

Richmond Newspapers v. Virginia, 448 U.S. 555, 570-71 (1980).
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crimes that "threaten the peace, security and well-being of the world," as well as
by the Rome Statute's insistence on the exercise by states of their national
criminal jurisdiction and its rejection of other domestic means of treating
perpetrators of political crimes.' 8 2

Given the historic attachment of the international community to trials,
proponents of reconciliation might do better to emphasize the moral parity of
prosecution and reconciliation and to argue that a regime of trials is not
incompatible with progress toward reconciliation. This moral parity argument
entails a recasting of the values of reconciliation to reflect more than just a
transient or subordinate social benefit. For example, one might argue that the
need to restore human dignity after severe physical or psychological trauma is a
moral imperative that is at least as fundamental to the health of an individual as
is seeing a perpetrator punished. Further, one might argue that a culture that
respects human rights and chooses civil rather than violent means to mediate
disputes among the citizens is not one choice among several but rises to the
level of an absolute necessity, particularly for a society recovering from trauma.
Or one could point to the need for a polity of sufficient cohesion to enable a
democratic order to function and thrive. Any of these could be seen as at least
as important as retribution from the perspective of morality or from any other.

The importance of reconciliation becomes even more obvious when
one considers the relations among the various values. While retribution may
promote respect for human dignity and for the rule of law, both of these are
dependent on a functioning democracy. 8 3 Indeed, if there is no democratic
order that fairly selects judges, allocates funds for courthouses, and secures
jails, how can there be legitimate prosecutions, convictions, or punishment?1 84

182. ICC Statute, supra note 36, pmbl. The Preamble further states that "it is the duty of
every State to exercise its criminal jurisdiction over those responsible for international
crimes." Id.

183. See Nino, supra note 175, at 2620. As Nino explains:
Of course there are valuable consequences of punishment, for instance,
to deter similar deeds by demonstrating that no group is above the law,
or to consolidate a democracy which presupposes respect for the rule of
law. But prosecutions may have some limit and must be counterbalanced
with the aim of preserving the democratic system. This last caveat is all
the more sensible once we realize that the preservation of the democratic
system is a prerequisite of those very prosecutions and the loss of it is a
necessary antecedent to massive violation of human rights.

Id.
184. This was one of Rwanda's problems as it proceeded with its trials: It had 125,000

suspects in jail, but no means to feed them, no lawyers to represent or prosecute them, no
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Democracy, retribution, and reconciliation are mutually reinforcing values, and
no one is complete without the others.

If reconciliation is a significant transitional value, then the question
remains whether trials assist or impede its progress. It can be argued, for
instance, that the therapeutic value of trials not only encourages the healing of
the community, but promotes a deeper understanding by the community of the
perpetrator and his or her motives, which may be a component of reconciliation.
Likewise, some have suggested that trials vindicate the victims, by
corroborating the victims' experience and by insisting on the wrongness of the
perpetrator's actions-two feats that can be accomplished whether or not the
trial ultimately ends in conviction and punishment of the defendant. If it does
end that way, the trial can also correct the inversion of justice felt by an
innocent victim who was oppressed by one who previously held power. As
Sven Alkalaj has written about the ICTY:

That is exactly why today's war crimes tribunal is so important. Not
only will it dispense justice by punishing the guilty, but it will show
what happened during the past four years and would even eventually
absolve the innocent. That way, the groundwork for reconciliation
would be possible.1

85

However, it is difficult to make the case that the result of a trial or of a truth
commission inquiry can always have a particular result. The manner in which
they are conducted as well as many other factors come into play before one can
determine that a particular course has produced a particular effect.

It is possible that trials do promote reconciliation, particularly insofar
as they establish the moral foundations on which the newly reconciled society
will rest. If the process and outcome of a trial resonate throughout the society,
they may embody some of the principles and the common experiences around
which the society may coalesce. It is important to note, however, that
international and foreign tribunals are far less likely to promote reconciliation
insofar as the trials are not of and do not speak directly to the troubled
society.' 86 In this sense, particularized solutions such as the participatory

judges, and no courthouses; it was forced to develop alternatives to conventional justice. See
Daly, supra note 83, at 370.

185. Sven Alkalaj, in The Sunflower 101, 103 (Henry James Cargas & Bonny V.
Fetterman eds., 1997) (joining 31 other commentators in a symposium response to Simon
Wiesenthal's The Sunflower).

186. See, e.g., Todd Howland & William Calathes, The International Criminal Tribunal,
Is It Justice or Jingoism for Rwanda? A Call for Transformation, 39 Va. J. Int'l L. 135
(1998). However, one must question whether, in a society such as Rwanda, where access to
information and the courts is limited, it makes a difference whether trials are held in the
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gacaca courts may have more relevance.187 On the other hand, international and
even foreign trials do establish a worldwide consensus on the moral
unacceptability of crimes against humanity, even if they may not directly
promote healing in the society most affected.

B. Amnesty

Not all transitional nations prosecute the wrongs of their predecessors.
Nascent governments may make the political calculation to grant amnesty in
order to gain the support or acquiescence of outgoing officials. A de facto
amnesty may also come about as the result of a deliberate conclusion that doing
nothing is better than doing anything, and that the best way to move forward is
not to look back at all. One last alternative is de facto amnesty that results from
the opposite intention: A new government attempts to prosecute the crimes of
the past, but lacks the political or economic resources to do the job successfully.

Amnesty is a broad term that encompasses a range of situations. In
some cases, amnesty is morally and politically defensible while in others, it is
hard to view amnesty as anything other than capitulation, or even collaboration,
with the criminals of the prior regime.188 An important distinction can be drawn
between impunity, which is never defensible, and amnesty, which may be.
Impunity is not just the absence of punishment, but the failure to punish in a
way that reflects or reinforces a cultural norm that wrongful actions are
permissible. Impunity is the absence of punishment where there is no rule of
law, no respect for the lives or bodies or dignity of others.1 8 9 Impunity may take
the form of a formal act of amnesty or of an omission, a deliberate absence of
prosecution. Amnesty may amount to impunity if the act of amnesty confirms a
lack of accountability and of responsibility-if it denies the wrongfulness of the
prior regime's actions and, ultimately denies the fact of those actions. This kind

capital city or some further miles away in a neighboring country. Both are inaccessible to the
country's inhabitants in the main. In either case, radio is the means of using the trial for
beneficial purposes. The location should not really impact on this. Obviously, it makes it
easier if the trial occurs in the country, but such a choice can be problematic and could hamper
proceedings because of the pressures that can be brought to bear on such a process.

187. But gacaca courts could also have the opposite effect, depending on the manner in
which they are used and the manner in which they are conducted.

188. See Teitel, supra note 101, at 147.
189. See Final Report on the Question of the Impunity of Perpetrators of Human Rights

Violations (Economic, Social and Cultural Rights) by Mr. El Hadji Guisse, Special
Rapporteur, Pursuant to Sub-Commission Resolution 1996/24, U.N. ESCOR, Comm'n on
Hum. Rts., Subcomm'n on Prevention of Discrimination & Protection of Minorities, 49th
Sess., U.N. Doc. E/CN.4/Sub.2/1997/8 (1997).
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of amnesty reveals its etymological root in the Greek word for forgetfulness and
oblivion.'

90

Events in recent years, notably in South Africa, have revealed the
affirmative potential of amnesty. Amnesty may be a valuable tool in the arsenal
of transition teams. It may enable a peaceful transition in the first place. The
promise of amnesty is usually required to secure the departure of leaders who,
by definition, either head or have the support of the military establishment. 91

They are unlikely to give up that protection without some equivalent protection
in return. In the case of Uruguay, for instance, there is no evidence that putative
president Sanguinetti promised amnesty to the military junta, but it is generally
assumed that he did because the Club Naval Pact is unexplainable on any other
grounds.' 92 While an idealist might say that the military and its allies should
give up power voluntarily and submit to the rule of law, a pragmatist might
respond that, in the real world, military power is not relinquished without a fight
or tough negotiation, and that amnesty is a justifiable offering in exchange for
the handing over of power and establishment of peace. 193

Once the transition has been effectuated, amnesty, if cleverly managed,
might be used to extract further concessions. The South African TRC used the
promise of amnesty to obtain at least some information about past crimes, and it
is generally felt that this carrot produced a much fuller understanding of the

190. Orentlicher, supra note 26, at 2543 n. 14.
191. The significance of Pinochet's continuing hold on power "is reflected in President

Aylwin's pre-election statements that he intended to 'reconcile the virtue of justice with the
virtue of prudence, because we know the subject touches the sensibilities of very powerful
sectors of the armed forces."' Teitel, supra note 101, at 151.

192. David Pion-Berlin, To Prosecute or to Pardon? Human Rights Decisions in the
Latin American Southern Cone, in 1 Transitional Justice, supra note 3, at 82, 95-96.

193. In Argentina, Alfonsin repealed the amnesties when he came into office, which was
at the height of his popularity after the world's heads of state had been visiting to laud his
inauguration. In contrast, the military was at its lowest point, in the wake of the defeat in the
Malvinas, and when they had be forced to give up power to a civilian president. Later,
Alfonsin was required to reenact amnesties, when the balance of power had shifted back
towards the military. Malamud-Goti gives three reasons for the shift in balance of power: the
military closed ranks (so that even less affected officers supported their brethren); social and
economic problems began to prevail over the euphoria of democracy; and as time went on,
judges felt less pressure from human rights organizations and progressive politicians. Fear of a
possible coup and lack of military responsiveness is another reason for the lack of
involvement by judges. Malamud-Goti, supra note 90, at 191-92. "Arriving late on the scene,
and thus with relatively little political erosion, Menem proposed a tacit deal to the parties
involved: he would pardon all those accused and convicted for human rights violations or
military uprisings, in exchange for which the military would consent to obey the civilian
government." Juan E. Mendez, In Defense of Transitional Justice, in McAdams, supra note
84, at 1, 9-10; see Teitel, supra note 56, at 53.
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truth than would have otherwise been possible. 194 East Timor used amnesty to
further other societal goals, such as remorse, restitution, disarmament, and
cooperation in community rebuilding. 95 Any of these goals may be demanded
in exchange for amnesty.

The critical point is that grants of amnesty may transcend charges of
impunity if they are sufficiently well structured and managed. First, amnesty
should be individual, requiring each applicant to submit voluntarily to the terms
of the amnesty; blanket amnesty should be disfavored. Second, amnesty should
be conditional; it should not be given away for free or in exchange for a pre-
existing duty (such as the duty to obey the law). "Any link between non-
punishment of the crimes we are considering and democracy must be premised
on a concept of amnesties which are conditional in nature and which exchange
the state's discretion to punish only in return for truly compelling state
interests. ' 96 The military should not be able to hold the country hostage by
saying it will stage a coup unless it is given amnesty, although this is often the
basis for initial negotiation. But as each state's circumstances and conditions are
peculiar to it and are not replicated in other situations, the exact nature of those
truly compelling state interests must remain contingent upon the particularities
of each state at the time of transition.

These two requirements ensure that the link between amnesty and
accountability is not broken. They can help avoid the perception that amnesty
amounts to impunity and can increase the likelihood that amnesty will promote
true reconciliation. If perpetrators must apply for amnesty individually, they are
more likely to be seen as taking responsibility for their actions, which can
promote reconciliation at least on an individual level. If they must do
something-provide the details of their crimes, look into the eyes of their long-
suffering victims, or simply apologize-they are holding themselves
accountable to the community at large and to the victim in particular. It is true,
as Wole Soyinka says, that nothing in the TRC process prevented an amnesty
applicant from saying, "Oh yes, given the same circumstances, I would do the
same thing all over again. ' 97 Nevertheless, the structure of the process

194. See, e.g., Tutu, supra note 87, at 123-35. This is an area of contest. See Audrey
Chapman & Patrick Ball, The Truth of Truth Commissions: Comparative Lessons from Haiti,
South Africa and Guatemala, 23 Hum. Rts. Q. 1, 25 (2001).

195. For an overview of the East Timor process, see Suzanne Katzenstein, Hybrid
Tribunals: Searching for Justice in East Timor, 16 Harv. Hum. Rts. J. 245 (2003); Suzannah
Linton, Cambodia, East Timor and Sierra Leone: Experiments in International Justice, 12
Crim. L. F. 185 (2001).

196. Teitel, supra note 101, at 150.
197. Soyinka, supra note 178, at 35. This criticism is often leveled because the amnesty

applicant offered no apology or showed no remorse. Another view, however, is that making a
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minimized the likelihood of that happening. The mere fact of participation in
the process signalled a measure of willingness to participate in the new order.
Indeed, many recalcitrant perpetrators, particularly whites, refused to apply for
amnesty, preferring to take the chance that they would not be prosecuted. 98

Amnesty did not, in this scenario, produce a change of heart, but neither was it
given away for free. Furthermore, remorse could have been a condition of
amnesty, if that had been a primary value of the South African transition.

The condition upon which amnesty can be granted is a burden that the
perpetrator chooses to carry and that the victim may have a hand in imposing.
This burden may even promote rule of law values more than criminal
punishment, which is imposed on a defendant whether or not he or she
acknowledges the wrongfulness of the actions. It guarantees that though a crime
is amnestied, it is not forgotten, nor even necessarily forgiven. It is not
prosecuted, but neither is it denied.

Although it is tempting to dismiss politicians' claims that amnesty can
promote reconciliation, the reality is not so simple. Indeed, it has been argued
that punishment correlates negatively to democracy, while amnesty can be a
positive in the transition to democracy. Referring to the claims of such men as
Alfonsin, Sanguinetti and Aylwin that the amnesties that they promoted or
conceded to were justified on "reconciliation grounds,"' 99 Ruti Teitel argues
that "While this argument appears rhetorical when used by government
officials; as a historical matter, conditional amnesties, and not punishment,
appear to have been precursors to the transition to democratic rule., 20 0 The
relevant question, then, is not whether or not to grant amnesty, but how to
structure an amnesty program to maximize its ability to promote as many
benefits as possible, including reconciliation.

C. A Third Way

Increasingly, nations in transition are looking for alternative ways of
promoting reconciliation. Truth commissions are perhaps the most popular of
these mechanisms, but they are by no means the only options for nations that

perpetrator apologize can also be problematic because the insincerity of the apology could
undermine the reconciliation process as well.

198. See Varney & Sarkin, supra note 176, at 141 n.4.
199. President Menem's amnesty of military officers was made on "reconciliation

grounds" as necessary to heal the wounds of the dirty war. Teitel, supra note 101, at 150. "In
proposing the Due-Obedience law, President Alfonsin has said it was necessary for national
reconciliation." Id. President Aylwin promised that there would be a time when all Chileans
were "reconciled and can look to the future." Id.

200. Teitel, supra note 101, at 149-50.
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cannot afford a regime of trials but do not savor blanket amnesty. The first truth
commissions were used in the 1970s, but they have enjoyed two surges in
popularity: in the mid-1980s, after the apparent success of the Salvadoran
commission in 1984;201 and in the mid-1990s, following in the footsteps of the
South African TRC.2 °2 Nigeria, Sierra Leone, Ghana, East Timor, and Peru are
just a few of the nations that have established truth commissions in the last few
years.

This explosion in the number of truth commissions has led,
predictably, to a diversification in their form. Truth commissions vary from one
place to another in every important structural aspect. It has become increasingly
common to require the establishment of a truth commission as part of a peace
accord,20 3 although most commissions emerge from within the culture. Most are
mandated by the government, although some successful truth commissions have
been developed by the United Nations (El Salvador), by international NGOs
(Rwanda in the early 1990s), or domestic NGOs (Brazil). 2°4 Governmental
commissions can be created by executive order (Chile) or by legislation (South
Africa). Most are limited in duration, though some are not (Chad and
Uganda).2 °5 Some have extensive powers, including the power to subpoena
persons and things, while some depend on the participation of volunteers.20 6

The jurisdiction of some truth commissions extends to the examination of a
broad historical pattern of abuses occurring over a lengthy period of time
(Chile), while others are limited to examining specific acts committed by
specific people.20 7 Some involve as wide a swath of the population as possible

201. See Hayner, supra note 61, at 226 ("There has been a sharp increase in interest in
truth commissions over the past year or so .... After El Salvador, a 'truth commission' is now
a known and attractive entity.").

202. See Part III, supra.
203. One of the earliest examples of this method of implementation is the Ta'ef Accord

that resulted in Lebanon's adoption in 1989 of a National Reconciliation Charter. More
recently, the Lome Accords required Sierra Leone to promote reconciliation (resulting the
Sierra Leone's TRC) and the Lusaka Protocol required Angola to promote reconciliation. See,
e.g., Stuart Beresford & A. Sam Muller, The Special Court for Sierra Leone: An Initial
Comment, 14 Leiden J. Int'l L. 635, 639 (2001); Nsongurua J. Udombana, Globalization of
Justice and the Special Court for Sierra Leone's War Crimes, 17 Emory Int'l L. Rev. 55, 80
(2003).

204. Hayner, supra note 102, at 10-14.
205. Id. at 222-23.
206. Hayner, supra note 61, at 247.
207. Id. This is where sometimes the definition of a truth commission, or what is

classified as a commission of inquiry, becomes murky. For example, Hayner has classified
two enquiries by the African National Congress in South Africa into their own members'
human rights abuses as truth commissions. Id. at 239-40, 244-45.
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(Sierra Leone, South Africa), while others operate in secret and at the margins
208(Guatemala). Some are required to "name names," others are prohibited from

doing so, while others have no mandate one-way or the other and sometimes do
and sometimes do not.2 °9

As a whole, truth commissions are generally assumed to be the most
likely institutions to actually promote reconciliation, if only because they are
usually designed specifically for that purpose. By contrast, trials, which are
primarily designed to punish perpetrators, and amnesty laws, which are
primarily designed to absolve them, both promote reconciliation, if at all, only
as a by-product of their principal aims. Nonetheless, there has been no
quantitative study to assess the success of truth commissions.2 1 0 A variety of
reasons explain the absence of data. The first may be financial, as local
resources and donor dollars are more likely to be allocated to the primary work
of promoting reconciliation than to the secondary work of studying it. There are
also numerous epistemic challenges, such as the difficulty of identifying how
much of the reconciliation that was achieved is attributable to the commission
and how much to other factors, including other institutions and the trials and
amnesty programs with which truth commissions often co-exist. 2I1

Perhaps the most fundamental impediment to a thorough study is the
difficulty in determining exactly what reconciliation is, in order to quantify the
extent to which a particular mechanism has promoted it. If reconciliation is
conceived primarily as the working through of the past, then it stands to reason
that truth commissions-whose stock in trade is the truth about the past-would
promote a greater understanding of the past and increase the ability of people to
deal with it. If, however, it is conceived as more forward-looking-as the
foundation of the new dispensation rather than as the capstone of the previous
one-then a commission of inquiry might not be ideal and a different modality
might be called for, such as democracy-building institutions that either directly
or indirectly promote reconciliation.

208. Id. at 254.
209. Id. at 254-55.
210. Cf James L. Gibson & Helen MacDonald, Truth-Yes, Reconciliation-Maybe:

South Africans Judge the Truth and Reconciliation Process, Research Report (Institute for
Justice and Reconciliation, Rondebosch, South Africa 2001) (examining the views of South
Africans toward the TRC).

211. It is also difficult to quantify the role of the institution as many other issues and
institutions determine the extent to which reconciliation occurs. Fundamentally, the way the
nation develops, what issues are on the national agenda, and the way they are dealt with will
impact the national psyche, which, in turn, impacts on the development or retardation of the
process of reconciliation.
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Rwanda's National Unity and Reconciliation Commission is one
example of a government department that is devoted to understanding and
promoting reconciliation throughout the country.2t2 The Fijian Department of
National Reconciliation is another example. These governmental agencies are
noteworthy in a few respects. First, they integrate several areas that, outside of
the transitional justice context, would normally be treated separately. The Fijian
department, for instance, deals with economic matters (such as rehabilitation of
families and economic "development disparities"), religious matters (by
encouraging Christian and traditional leaders to work together), and matters of
public safety (by working with the police), all the while trying to promote
"patriotism and national allegiance. '" 213 This range of responsibilities illustrates
the multi-faceted (if not downright amorphous) nature of reconciliation. Second,
public education and information constitute a major part of the work of these
organizations. The public education components have both normative and
descriptive aspects in that the government is simultaneously helping people
understand the issues and fostering a certain viewpoint, trying to reconcile, as it
were, the past and the future. Nonetheless, these departments are much more
focused on the future than alternative means of promoting reconciliation such as
trials or truth commissions.

VI. CONCLUSION: THE WAY FORWARD

If reconciliation is going to make a meaningful contribution to
societies in transition, it is going to have to be understood in much better terms
than is currently the case. Reconciliation may mean quite different things in
different societies at different times. This means that the term can be molded to
suit each transition's needs. The nature of each society at the transitional
moment needs to be carefully evaluated in order to determine exactly what
conception of reconciliation is appropriate at that time and in the nation's
future. Questions can be broken down temporally, because reconciliation must

212. See National Unity and Reconciliation Commission, Report on the Evaluation of
National Unity and Reconciliation 4 (Nov. 23, 2001), available at
http://129.194.252.80/catfiles/2805.pdf (last visited Apr. 25, 2004). However, simply setting
up such a body is insufficient on its own. Many issues come into play including who is
appointed and the method of appointment. Appointments alone can stymie the work of these
bodies. See Jeremy Sarkin, Human Rights in South Africa: Constitutional and Pan-African
Concept, in The Principle of Equality 89, 106 (Johan Vande Lanotte & Yves Haeck eds.,
2001); Jeremy Sarkin, Reviewing and Reformulating Appointment Processes to Constitutional
(Chapter Nine) Structures, 15 S. Afr. J. Hum. Rts. 587, 588 (1999).

213. Ministry of National Reconciliation and Multi-Ethnic Affairs, Fiji Government
Online Portal, at http://www.fiji.gov.fj/publish/m-reconicliation.shtml (last visited Apr. 3,
2004).
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be understood in the context of what happened before the transition, the nature
of the transition, and the condition of the society in the wake of the transition.

The pre-transition stage is when the human rights violations took
place. It would be useful to understand the nature of those violations: Were they
individuated crimes such as torture, disappearances, kidnapping, and murder
with specific and identifiable targets? Or were they widespread, such as
legislative oppression under communism, totalitarianism, and some aspects of
apartheid? We might also investigate the extent to which the major human
rights violations were committed by the government (or the opposition) against
the people (as in Guatemala) or with the participation, support, collaboration, or
at the urging of major portions of the population. What was the extent of foreign
involvement in the conflict? Was the conflict bi-lateral or multi-lateral? Was it
largely covert or was it overt? How atrocious were the atrocities? What was the
basis of the oppression? Were people victimized for their political beliefs and
activities or because of religious, racial, ethnic, or tribal differences? How deep
are those affiliations and how long-standing the conflict? Are these conflicts
that have simmered and periodically boiled over for centuries, are they conflicts
that were incited by colonization, or are they of even more recent vintage? How
long did the oppression last? A few months? Years? Decades? Generations?
Longer than memory?

Questions about the transition itself are also relevant to the
development of an understanding of reconciliation. Did the transition take place
by force, or by negotiation, or by a little of both? What concessions were made
to the outgoing regime and what was received by the incoming regime in
exchange? How much support does the despotic regime retain in the population
and in state institutions such as the judiciary and the security forces? Is it
thoroughly discredited, or is it likely to re-emerge as a political force either in
identical form or thinly disguised? On the other hand, how much support does
the incoming regime have in the population? Was it installed by foreign
interests or does it represent the choice of the people in legitimate elections?

The condition of the society in the wake of the transition is also
relevant to how much and what kind of reconciliation can legitimately be
expected to take place. How heterogeneous or cohesive is the society after the
transition? Is there a common language, religion, or set of beliefs on which one
can build a homogenous society? Does one need to have a homogenous society?
Is it true that a heterogeneous society is richer, with all of its different flavours,
but in need of greater conflict and diversity management?

How much moral consensus is there on the evil of the prior regime?
How much do people know about the atrocities? Will they be shocked at the
truth-at the nature of the oppression, the depth or extent of its sadism? What is
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the relative size of the relevant groupings: What is the ratio of the sector of the
population that holds power compared to the sector that is out of power? What
is the ratio of victims to perpetrators? What remains of the victimized
population? Was it decimated, or worse? Or is it in power? How traumatized
are the children?

Is there a cultural memory of previous regimes? In some Eastern
European countries, many adults remember the fall of democracy and the rise of
Nazism, the fall of Nazism and the rise of communism; now the fall of
communism fits into a particular kind of cultural memory. In such a situation,
people's support for purges, for instance, may be tempered by their sense that
the past is repeating itself.

What is the present economic condition of the country: What are the
nation's economic resources and how fairly are they distributed throughout the
population? What is the society's infrastructure in the wake of the oppression?
This might include everything from the ability of people to get food and water,
to the condition of the educational system, to the existence of governmental
departments such as courts and public welfare agencies. Do any of society's
building blocks remain intact, or are families and communities dysfunctional?
What is the balance of power between the national government and local
authorities, such as municipal governments, or tribal chiefs, or local
"warlords"? Are those vertical relationships tense or generally cooperative?

Are there strong non-governmental organizations that can assist in the
transition? Such groups might comprise human rights groups, churches,
unaffiliated groups (such as traditional or tribal leaders; Argentina's Madres de
la Plaza de Mayo; or the Soviet Union's Memorial).214 Does the conscience of
the nation have a voice in the writers or journalists? In many countries,
women's groups have come to the fore to promote reconciliation and

215reconstructive projects.
Perhaps the most important aspect of understanding the transitional

society is to recognize the cultural particularities of each society. These cultural
features may differ radically from one place to another but can stay relatively
constant in a society, transcending even long periods of trauma and dislocation.
One critical question is the relative significance of time, both backward and
forward in any given society. The conception of memory may differ from one

214. Neier, supra note 61, at 174-75.
215. See Report on the Integration of the Human Rights Perspective of Women and the

Gender Perspective, Violence Against Women, Submitted by Ms. Radhika Coomaraswamy,
Special Rapporteur, in Accordance with Resolution 2000/45, U.N. ESCOR, Comm'n on Hum.
Rts., 57th Sess., U.N. Doc. E/CN.4/2001/73 (2001); Donna Pankhurst, Mainstreaming Gender
in Peacebuilding: A Framework for Action (1999).
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place to another: In some places, memory is long and vital for the culture, while
in others, what happened yesterday is relatively unimportant. Cultures may also
look at the future differently: Some societies may be willing to devote
generations to the promotion of reconciliation, while others may prefer to see
the bulk of the work accomplished according to a fixed schedule with a clear
ending date. Likewise, revenge (or, conversely, remorse) may figure
prominently in some cultures but not in others. In some cultures, authority and
social hierarchy are immanent, while other cultures may have a greater comfort
level with social equality or fluidity. All of these may play a part in how a
nation needs to understand reconciliation for itself. These features are
extraordinarily difficult to identify and to calibrate, but they may have critical
bearings on the success or failure of a reconciliation program, especially if it is
externally designed or imposed.

In any culture, reconciliation intersects with several different
transitional issues and it is critical to assess these interlaced relationships. Such
issues may include economic justice, truth, the past, democracy, retribution, and
religion. Once reconciliation is better understood, governments and NGOs can
design institutions, programmes, and policies to promote it. Although
reconciliation is an ongoing process, certain milestones in the progress towards
reconciliation can be achieved and should be marked with pride and a sense of
accomplishment. Achieving a modicum of reconciliation is a measure of
stability that has profound psychological, social, and economic implications.
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