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ABSTRACT
In this article, we argue that the premature abolishment of the allegedly 
anachronistic concepts of internal versus external security is of doubtful 
heuristic value for the study of security practices. The two domains may 
gradually converge from the perspective of problems, but do so much 
less in terms of political practices. We show that security policy is pursued 
according to different systems of rules. It follows distinct institutional 
logics. We undertake a systematic comparison of policy-making in the 
European Union’s Security and Defence Policy (ESDP) and Justice 
and Home Affairs (JHA). It is structured along the distinction between 
making and implementing an agreement as indicative stages of the 
policy-making process. First, rule-setting asks how decisions are made 
in the two domains: with or without the inclusion of external actors. 
Second, we explore whether the implementation of political decisions 
involves management or enforcement mechanisms. The empirical 
results are unambiguous: the political actors follow different systems 
of rules in the two domains. There are still ‘ideal-typical’ differences in 
a Weberian sense. This implies that internal and external security may 
be closely linked, like the opposite sides of the same coin, but must be 
separated for the purpose of analytical clarity.

Keywords: European Security and Defence Policy (ESDP); institutional 
logic; internal–external divide; Justice and Home Affairs (JHA)

Introduction

Most contemporary debates on European security policy start from the 
premise that we have witnessed a significant shift in this domain since 1990 
(e.g. Kolodziej, 1999; Smith, 1999; Cha, 2000). For example, Ferruccio 
Pastore analysed the European Union’s (EU) policy coordination of 
internal–external security, speaking in this context — with reference to 
Macchiavelli — of ‘reconciling the prince’s two arms’ (2001). His metaphor 
suggests that the two classically separated domains increasingly coalesce. 
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German Chancellor Angela Merkel recently stated that a differentiation 
be tween internal and external security was simply anachronistic.1 Politi-
cians ‘speak increasingly to the artificial distinction between internal and 
external security, not only in terms of where threats originate, but also in 
terms of the various tools required to protect societies’ (Duke and Ojanen, 
2006: 478). Policies once developed for internal security are now devised 
with a view to their external applicability (European Council, 1999), and 
vice versa (Ekengren, 2008: 5–6). These debates serve as this article’s point 
of departure. The critical question is: What consequences does a changing 
security environment have for the conceptual and analytical tools of security 
studies?

The widespread notion of a changing security environment emphasizes 
that Cold War threats, such as large-scale territorial warfare, have largely 
dis appeared only to be replaced by less visible, more complex and increas-
ingly fragmented security problems — reaching from transnational crime 
to terrorism to failed states and the proliferation of weapons of mass 
destruction (WMD) (e.g. European Security Strategy, 2003; Cronin, 2002/3). 
Therefore, numerous scholars see the divide between internal and external 
security dissolving. For instance, one of the most prominent scholars states 
that ‘internal and external security (traditionally two separate domains that 
were essentially the concern of different institutions, police and army), now 
appear to be converging regarding border, order, and the possible threats to 
identity’ (Bigo, 2001: 91).2 While significant changes at the level of security 
problems are basically uncontested, the question of modified policies by 
the political actors remains largely vague (see the introductory article to 
this special issue for other potential implications of changing security prob-
lems, Eriksson and Rhinard, 2009).3 True, politicians emphasize the new 
holistic nature of their poli cies. Numerous scholars, however, too readily 
take this for granted and conse quently leave unquestioned the heuristic 
adequacy of the internal–external security divide. According to them, 
this new sort of security governance is characterized by new actors, new 
issues and, consequently, altered policy-making processes (e.g. Grabbe, 
2000: 520; Krahmann, 2003; Lavenex, 2004: 694; Webber et al., 2004). This 
debate, however, lacks a comparative analysis of policy-making in internal 
and external security issues. In other words, the proclaimed changes in the 
formulation and implementation of policies are sometimes assumed, often 
described, but rarely analysed.

The objective of our article is to fill this gap through a ‘critical case study’ 
of the EU’s security policy. We question the alleged dissolution of the 
divide and the emergence of a single security sphere that is governed by 
new actors and new policies. For that purpose, we systematically compare 
policy-making in the second and third pillars of the EU. We acknowledge 
that there are undoubtedly coordinated efforts between political actors in 
the two domains (e.g. Pastore, 2001: 4–18). For example, rule-of-law experts 
are sent to foreign countries under the European Security and Defence 
Policy (ESDP). Similarly, military forces support border controls that 
largely fall under Justice and Home Affairs (JHA). Nevertheless, the issue 
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at stake is whether the two domains converge to an extent that political 
actors follow the same rules: Are both domains organized according to an 
increasingly similar institutional logic? Only an affirmative answer would 
justify overthrowing the internal–external divide for future examination.

This explanatory strategy contributes directly to the aims of this special 
issue: it seeks to explain ‘government behaviour in an increasingly complex 
security environment’ (see Eriksson and Rhinard, 2009). The article informs 
current debate in two respects. From a policy-oriented perspective, we 
point, first, to the inherent difficulties the EU and its member states have 
in establishing a comprehensive approach to security in practice. Being 
confronted with a changing security environment, the demand gradu ally 
to overcome boundaries between JHA and the ESDP exists, but is insuffi-
ciently met in practice. The consequence from a conceptual point of view is, 
second, to keep both domains separate. As long as the rules and procedures 
of the policy-making processes differ to such an important extent, it seems 
reasonable to maintain the traditional analytical distinction. While we share 
the view presented by much of the literature that the problems of security are 
currently transforming (e.g. Zangl and Zürn, 2003: 182–205; see also Archer, 
this issue, p. 329ff.), we reject the corollary that ‘the internal–external divide 
has to a large extent lost its importance as an analytical concept and as a 
political guideline for EU security action’ (Ekengren, 2007: 311; see also, 
Bigo, 2001; Webber et al., 2004; Haubrich, 2006). Despite some intuitive 
plausibility, the recurrent emphasis of the blurring of borders adds only 
limited value, because ideal-typical differences between the two institutional 
domains remain. These are reflected primarily in distinct systems of rules.

We therefore argue that governments reproduce rather than change the 
distinction between security at home and security abroad, even though both 
might be pursued through cooperative efforts. We demonstrate at an em-
pirical level that policy-making in the ESDP is still organized according to a 
different institutional logic than JHA. First, rule-setting in ESDP functions 
according to an implicit subordination to external actors, namely the UN 
Security Council and (partly) NATO. In contrast, the rules are made among 
equals in JHA. Second, we show that implementation in ESDP resembles 
foreign policy coordination, whereas the operation of rules in JHA functions 
almost like domestic politics. In other words, as long as policy-making is 
organized around qualitatively different rules in both pillars, the distinction 
between internal and external security remains a helpful heuristic device for 
the explanation of security practices at the European level.

This article unfolds as follows. First, we critically discuss the adaptation of 
political metaphors in the academic literature on new security policies. We 
then develop the dimensions for a comparative analysis of policy-making 
within ESDP and JHA. Subsequently, we investigate how agreements are 
made and implemented in these domains. Finally, we link the conceptual 
with the empirical analysis and discuss the implications for the discipline’s 
current debates on security policy as a practice. Due to the significant dif-
ferences in the policy-making rules, the main implication for future exam-
inations is to re-divide security.
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Changing Problem Structures in European Security and 
Scholars’ Response

This section introduces current debates on European security policy and 
points to an emerging consensus about the contemporary security environ-
ment. The increasingly widespread assumption is that the international-
ization of security problems may lead to state policies that merge the internal 
and the external dimensions of security (e.g. Straw, 2001; Scharping, 2002). 
This assessment can be found among both politicians and academics: the 
central tenet is that states allegedly conduct security policy irrespective 
of whether terrorism or failed states are at stake. In the words of political 
decision-makers:

The post-Cold War environment is one of increasingly open borders in 
which the internal and external aspects of security are indissolubly linked. 
(…) Large-scale aggression against any Member State is now improbable. 
Instead, Europe faces new threats which are more diverse, less visible and 
less predictable. (European Security Strategy, 2003)

This assessment has been largely adopted by numerous security scholars. 
For example, conventional approaches argue that the changed security 
environment gives rise to new security policies that increasingly blur the 
classical boundary between internal and external security (e.g. Haftendorn 
et al., 1999; Pastore, 2001; Cronin, 2002/3; Haubrich, 2006). So-called critical 
approaches share a similar view that the borders of sovereignty are steadily 
vanishing (Smith, 1999: 80–96; Büger and Stritzel, 2005: 118–20). Didier 
Bigo, in particular, proposed that security as a practice should be understood 
as a ‘Möbius ribbon’:

This metaphor gives sense to the merging of the inside and the outside as well 
as putting effective limits on the process of securitization. It could be that 
what is at stake is not only the question of the physical border of the state but 
of the boundaries of our understanding of the world. The frontiers between 
‘inside and outside’ are under discussion because we are at the limits of our 
political imagination. (2001: 96)4

Accordingly, what we can observe is the adaptation of the language of polit-
ical decision-makers by numerous security scholars, particularly in Europe. 
We may thus speak of an emerging consensus between academics and prac-
titioners that the ‘internal–external security divide’ is undergoing some sort 
of merging process since the traditional boundaries are dissolving.

In this article, we investigate two critical issues. First, we ask whether it 
is really the case that security policies in Europe are converging under a 
single institutional logic. An answer requires comparative analysis of the 
systems of rules that dominate and thus prescribe the political practices in 
both pillars. In other words, we need to examine the similarities and dif-
ferences in the EU’s governance of internal and external security issues. 
Second, we discuss the implications of those results: What do they suggest 
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for the analytical concepts of contemporary security studies? Before doing 
so, however, the subsequent section develops the framework of the investi-
gation and applies it to the empirical evidence.

Policy-Making in ESDP and JHA: Really Just One Institutional Logic?

We assume that the rules of the EU’s policy-making processes regulate 
cooperation among the member states, and thus we focus on the formu-
lation and implementation of policies as one important dimension of the 
‘internal–external security nexus’. We approach the analysis of these secur-
ity practices in terms of the institutional logics that the rules reveal in the 
EU’s second and third pillars. After all, institutions are understood as 
‘systems of rules that structure the courses of actions that a set of actors 
may choose’ (Scharpf, 1997: 38). If there are qualitative — or even ideal-
typical — differences in these systems between ESDP and JHA, we may 
speak of distinct institutional logics (for a similar use of the institutional 
logic approach, see Bremberg and Britz in this issue, p. 288ff.). The focus is 
on (informal) rules, which are understood as ‘general imperative principles 
which (…) authorise prescribed classes of persons or groups to behave in 
prescribed ways’ (Bull, 2002[1977]: 52). To address the article’s main ques-
tion, we draw on two dimensions from the theoretical literature on policy-
making in the EU.5

First, the issue of how to set rules refers to decisions on substantive policy 
or institution-building. Both categories are interconnected in practice, 
but should be kept separate for analytical clarity. On the one hand, the 
EU is actively engaged in both internal (e.g. by approximating national 
crimi nal justice systems in the fight against organized crime) and external 
(e.g. sending a battle group to Africa) security policy-making. This is the 
analytical dimension where the Union may strive for its substantive objec-
tives, such as making the near abroad more secure or establishing an area 
of freedom, security and justice (AFSJ) (Wagner, 2003: 587; Occhipinti, 
2003: 3; European Security Strategy, 2003). On the other hand, rule-setting 
also refers to the establishment of the institution itself. In short, we may 
speak of a certain type of constitutional politics (Gourevitch, 1999: 137; 
Hix, 2005: 18–23). Second, policy-making is not just about how to set the 
rules, but also about the need to execute the decisions at the respective 
levels in order for them to be effective (Scharpf, 1997: 117). In other words, 
the polit ical agreements need to be implemented. This second dimension is 
about both the enforcement problem and the management of unintended 
non-compliance (Tallberg, 2002). The overview in Table 1 illustrates the 
structure of the empirical investigations.

According to Fritz Scharpf, institutions ‘have explanatory value because 
sanctioned rules will reduce the range of potential behaviour by specifying 
required, prohibited, or permitted actions’ (1997: 39). The question of differ-
ent institutional logics is therefore answered through an analysis of similar 
or distinct systems of rules within ESDP and JHA. The empirically based 
result will have significant implications for debates on the ‘internal–external 
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divide’ because the Union represents the most likely instance for the blur-
ring of boundaries between both domains. If, however, manifest doubts 
arise for policy-making even in the EU, we will have profound reasons for 
emphasizing the distinctiveness of internal and external security.

Decision-Making and the Question of Participation

When the Union’s member states are engaged in policy-making in the — 
primarily intergovernmental — second and third pillars, one may speak of 
the EU as a collective actor that is primarily dependent on the preferences 
of its members (Scharpf, 1997: 54). It is endowed with so-called ‘action 
resources’ that allow it to influence outcomes. Those action resources 
‘that are created by [informal] institutional rules defining competencies 
and granting or limiting rights of participation, of veto, or of autonomous 
decision in certain aspects of given policy processes’ matter most (Scharpf, 
1997: 43). Therefore, the question of participation in the decision-making 
process is the object of the following examination.

‘Subordination’ to External Actors in ESDP With respect to crisis manage-
ment, the EU’s rules are neither legally binding nor precise, nor is there 
any involvement of the European Court of Justice (ECJ). The most critical 
difference from the JHA, however, is the question of who actually has a say 
in the decision-making process. Is the EU as an international institution 
really autonomous? First, we explore the EU’s crisis management practices 
by re-constructing the policy-making process when crises unfold. We can 
examine ethnic tensions in the EU’s near abroad, such as in Macedonia in 
2003 (Mace, 2004; cf. Duke and Ojanen, 2006: 479–80). The EU members 
states and, in particular, Macedonia’s neighbours were highly concerned 
about potential violent outbursts, instability, refugee flows, etc. For that 
reason, there was an extraordinary meeting of the General Affairs and 
External Relations Council that formulated — on the basis of unanimous 
agreement — a common EU position on the crisis. It was intended to medi-
ate between the conflict parties and therefore offered some diplomatic 
support for negotiations. The High Representative visited the region and 
ac commodated the conflict parties (Mace, 2004). However, in order to 
decide on this mediation attempt, there had already been an implicit pre-
requisite, namely an informal agreement with NATO and its Secretary-
General, about the Alliance’s desired role in the unfolding of the crisis.6 

TABLE 1
Dimensions of the Empirical Analysis 

(1) Rule-setting (informal)
↓

(2) Implementation (informal)
↓

in substantive 
policy issues

in institution-
building

enforcement 
of rules

management of 
rules
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In other words, non-members had substantial impact on the decision-
making process within ESDP.

For illustrative reasons, let us assume that the EU’s diplomatic initiative 
might have been unsuccessful because the conflict parties might have been 
unwilling to compromise on the most critical aspects. Violent outbursts and 
even gross human rights infringements could have followed. Consequently, 
some EU member states could have appealed to the United Nations Secur-
ity Council to deal with the issue. However, a potential Russian or Chinese 
veto would have prohibited the authorization of any actions under Chapter 
VII of the Charter. Furthermore, the legitimate government of the target 
state would also have a veto position about whether or not the EU could 
intervene.

In sum, this brief review of a crisis situation points to the distinctiveness 
of international security. Whatever the EU might have been committed to 
invest in order to mediate such a crisis, it could not do it by itself. Apart from 
the de facto influence of NATO and the United States, it needs, moreover, 
some form of authorization — either by the UN Security Council or by the 
target state;7 in other words, from ‘outside’! This is the institutional logic that 
makes ESDP distinct. It concerns the use of force in international politics 
and thus requires specific procedures of initiation and legitimization.

In addition to these policy questions, the EU member states, secondly, 
set rules when they created the ESDP as an institutional arrangement. We 
briefly point to one of the most salient issues in this context — namely 
oper ational planning (e.g. Rynning, 2003: 57–8). The EU conducts several 
operations — both civilian (e.g. Palestinian Territories) and military; and 
the latter on an EU only (e.g. DR Congo) or a Berlin Plus basis (e.g. Bosnia 
and Herzegovina). These operations must be planned. From a purely func-
tional perspective, nobody in Brussels or in the other European capitals 
would doubt the necessity to give the Union the capacity to plan and lead its 
operations autonomously. The main demand for such a facility is based on 
the need to create parallel and coherent planning in crisis management — 
simultaneously at the political and military level. As a crisis unfolds, the 
EU’s High Representative may initiate political and military means, whereas 
the EU’s Military Staff and the Civilian–Military Cell create options and 
designate specific forces for military–civilian operations.8

This simultaneity is not given at the moment, and thus the main share of 
operational planning has to be executed after the Council has designated 
one of the five headquarters that can lead EU operations. Thus nobody 
has a strong incentive to plan in advance, since s/he would automatically 
be in the position to ‘lead’ the operation, which may not be preferred for 
domestic reasons. The lack of an operational planning facility weakens 
ESDP substantially, because it means fewer options during the unfolding 
of a crisis. This would be a prototypical example of when delegation func-
tionally makes sense. The question that consequently arises is: Why is the 
EU prohibited from investing more in these planning facilities? The answer 
is American opposition to these plans based on the concern that operational 
planning at the EU level may duplicate NATO’s planning facilities of 
SHAPE.
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France and Germany quietly dropped the idea of creating an independent 
military headquarters in Tervuren, near Brussels, something the US and 
Britain believed was a direct challenge to NATO. However, Mr Blair con-
ceded that the EU did need operation planning headquarters if it was to 
carry out missions independently of NATO.9

In a nutshell, this second example suggests that institution-building in 
ESDP is highly influenced from the outside. This is similar to many other 
policy domains, the major difference being that not only do these externalities 
indicate some costs, they are prohibitive. The de facto participation of non-
members in ESDP reduces the range of options. In this instance, certain 
rules are simply not set.

Therefore, we conclude from this exploration that new security problems 
may blur the classical boundaries, but the states’ policies simultaneously 
reproduce the inside–outside divide. Although it is not unthinkable that 
the EU may intervene without prior authorization, such as NATO did in 
Kosovo in 1999, it will be required somehow to legitimate its actions on the 
international stage. Similarly, the EU may gradually strengthen its planning 
facilities, but it will always remain dependent on external actors: 

The decisions taken in St Malo, Cologne and Helsinki were all designed to 
take into account the concerns expressed by the United States and other non-
EU Allies. In fact, the United States was the invisible guest at the table of 
each of these meetings. (Sloan, 2000: 19)10 

Briefly, the institutional logic of ESDP is primarily directed towards, and 
determined from, external influence. We show below that this makes it quali-
tatively distinct from JHA and implies that internal and external security 
practices should be separated conceptually.

Rule-Setting among Equals in JHA In contrast, since the Treaty of 
Amsterdam policies adopted in JHA are increasingly legally binding for 
the member states, the Council adopts framework decisions, decisions or 
con ventions and member states are obliged to implement them. The Lisbon 
Treaty even foresees a change in the mode of decision-making to qualified 
majority voting (QMV).11 The Commission has a (shared) right of initiative 
and the ECJ can give preliminary rulings for most countries on JHA matters 
(Müller, 2003: 173; Occhipinti, 2003: 22).

First, we could consider the available intelligence on criminal groups 
in Europe that traffic people into the EU. In 2002, on the basis of a Com-
mission proposal, the Council had adopted a framework decision for this 
case defining and criminalizing human trafficking.12 While the member 
states were free to choose how to criminalize this offence, they were obliged 
to transpose its substance into national law (Commission, 2006a). In re-
action to these trafficking structures, Europol, as the central agency for law 
enforcement information from the member states, set up an analytical work 
file on the issue and asked national police to investigate.13 In all member 
states, law enforcement agencies can prosecute human trafficking; European 
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law defines human trafficking and specifically criminalizes it. The decision 
was taken exclusively among EU members — without noteworthy external 
influence. While national rules on prosecution are applied when it comes to 
policing the issue, the EU governments jointly define the framework and its 
substance (Walsh, 2006: 632–3).

Accordingly, the EU makes binding, enforceable, decisions in the domain 
of internal security. While the framework decision takes account of other 
international efforts combating human trafficking in order to avoid doubling 
(Andreas and Nadelmann, 2006), it does not determine the rules set by the 
EU framework decision (Monar, 2001: 749). This was reached through 
internal EU negotiations (Nilsson, 2002: 5). External actors did not sub-
stantially influence the content and practice of these policies. Even though 
the United States is influential in the policy domain, EU policy mainly 
adopts its symbols rather than its substance (Jones and Newburn, 2007: 
143). Decision-making in JHA is coordinated security policy for the EU. 
The legitimate monopoly of force over this territory is embedded among 
the member states, but not beyond them (Jachtenfuchs et al., 2005: 36).

Second, institution-building in JHA is executed primarily among equals. In 
general, institutions in JHA have multiplied and gained competences based 
on perceived functional needs of the member states. While fundamental 
control over law enforcement remains at the national level, the powers of 
EU institutions go beyond coordination. These powers are determined 
unilaterally by the member states. Neither the US nor other third parties 
dispose of leverage to determine their shape. JHA resembles hard law with 
strong institutional compliance mechanisms and a legally binding character. 
It is a policy field dominated by the member states and its decisions are 
made among equals.

Hence, Europol, Eurojust and Frontex were established in the past decade 
to support and coordinate the efforts of national law enforcement agencies 
in the fight against organized crime (Occhipinti, 2003: 234–6). ESDP and 
JHA face similar transnational challenges, but the relative absence of 
external actors in the latter domain has allowed the establishment of insti-
t utions when the member states were dissatisfied with their functional 
arrangements (Andreas and Nadelmann, 2006: 100, 186). In addition, the 
member states have repeatedly expanded the role of Europol, which now 
deals with virtually all aspects of organized and serious crime. In the same 
period, it has grown in size and established an impressive technical infra-
structure for sharing information (Wagner, 2004: 9–13). Eurojust and 
Frontex add European competences in complementary judicial and border 
control policies. They increasingly affect strategic decisions of national 
law enforce ment agencies. Since March 2007, a protocol to the Europol 
convention has been in force which allows Europol to ask member states’ 
agencies to start investigations.14 This political reaction to (perceived) func-
tional needs has transformed Europol from a reactive to a powerful pro-
active agency (Statewatch, 2002). The development might be internally 
dominated by power considerations among the member states (Andreas 
and Nadelmann, 2006: 7), but outside actors did not allow or prohibit the 
setting of certain rules.
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To sum up, this section shows that the policy-making process in JHA 
and ESDP follows distinct systems of rules. Decision-making in ESDP is 
strongly influenced by external actors, while in JHA it is exclusively the 
member states that set the rules. The parallel existence of the UN and 
NATO constrains the setting of rules according to predominantly functional 
premises. This applies to both substantive policy issues and the question 
of institution-building. In contrast, rule-setting in JHA is determined by 
the (perceived) necessities of the member states only. While there is some 
coordination with non-members, the external influence is qualitatively 
distinct from policy-making in ESDP.

Implementation and the Problem of Non-Compliance

The literature normally analyses non-compliance in international coopera-
tion in terms of two distinct approaches that mutually reinforce each other: 
enforcement and management. While the former stresses monitoring and 
sanctions, the latter highlights the problem-solving capacity, the inter-
pretation of rules and transparency as key to compliance (Tallberg, 2002: 
611–14). Hence ESDP and JHA are empirically explored with respect to 
both approaches.

‘Soft’ Implementation in ESDP There are no legal sanctioning mechanisms 
in ESDP, nor is there any involvement of the European Court of Justice. 
Only with the European Commission does some reluctantly accepted co-
operation take place. The Intergovernmental Conference following the 
Convention on the Future of Europe clearly pointed out that this soft ap-
proach to non-compliance might not change in the future. The recently 
established European Defence Agency primarily serves as a coordinative 
mechanism or a ‘facilitator’, but definitely not as an initiating or regulatory 
agency (e.g. Schmitt, 2004).

After the Franco-British initiative at St Malo in 1998, there were differ-
ent propositions on how to achieve compliance in the ESDP.15 There was 
one relatively far-reaching British–Italian idea to model it in similar way to 
the European Monetary Union: ‘convergence criteria’ and a peer-review 
mechanism would monitor and sanction non-compliance (Missiroli, 1999), 
but would not have implied enforcement, such as in hard law (Abbott and 
Snidal, 2000: 422). Nevertheless, ‘naming and shaming’ would have been 
institutionalized because the differentiation of leaders from laggards would 
have been possible. The actually established catalogue system of the Head-
line Goals 2000 and 2010, however, makes the identification of laggards less 
prominent. Indeed, self-assessment is the rule. In other words, enforcement 
is weak to non-existent in the intergovernmentally organized ESDP.

In addition to the question of enforcement, ESDP has developed mechan-
isms for managing other forms of non-compliance. For example, the EU’s 
defence ministers regularly meet at ‘capabilities commitment conferences’ 
to deliberate on (non-) progress within the headline goal process.16 Further-
more, the battle-group concept indicates that the governments designate 
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two groups per half-year that can be requested by the Council. However, 
implementing the request and actually sending these forces (or not) remains 
a national choice. In sharp contrast to the NATO Response Force, there 
is not even a peer-reviewed certification process during the preparation 
phases (Meiers, 2005; Bell, 2006). Accordingly, the EU does not have the 
capacity to interpret the ‘battle-group rules’ strictly.

Although the process is relatively transparent, we can see that the man-
agement of non-compliance is rudimentary. It ultimately depends on the 
self-assessment of participating member states. This lesser constraint also 
has advantages. In particular, it gives some flexibility to the governments. 
In short, the implementation rules of the ESDP’s policy-making process are 
weakly institutionalized and thus soft.

‘Hard’ Implementation in JHA To illustrate the fundamentally different 
institutional logic of quasi-hard law in JHA, we explicate empirically how 
rules are enforced and, in a second step, how non-compliance is managed. 
Third-pillar instruments are legally binding for the member states. The 
Commission has no sanction mechanisms, but member states must inform it 
of the implementation of framework decisions. On the basis of this inform-
ation, the Commission compiles detailed reports in which it ‘names and 
shames’ laggards (e.g. Commission, 2004b). The reappearance of issues in 
numerous action plans is a socializing mechanism aimed to get the states to 
effectively comply with the initial framework decision (Council of the EU, 
1997; European Council, 1999; 2004).

The European Court of Justice (ECJ) can give preliminary rulings on the 
validity of implementations (Art. 34 TEU).17 This is particularly relevant, 
as third-pillar measures require the transposition by national parliaments 
before they can be enforced by national courts (Hix, 2005: 131). In a re-
cent landmark decision, the ECJ required all national organs to ensure that 
their actions within existing national law were in the spirit of the frame-
work decision, even if not yet formally transposed.18 The ECJ cannot force 
member states to implement third-pillar law, but it is beginning to develop 
case law, which gradually increases the obligatory nature of JHA’s imple-
mentation rules (Adam, 2005; Baukloh et al., 2005). When considering 
merely the treaty, these instruments seem relatively weak. However, once 
we take into account the practices of the European institutions, they appear 
surprisingly hard and adaptive (Hix, 2005: 131). The fact that third-pillar 
law is legally binding provides the necessary leverage for this activism by 
the ECJ and the Commission.

Second, the management of compliance is particularly important in JHA. 
Indeed, Commission reports indicate that the large diversity in criminal 
law systems often leads to unintentional non-compliance in this domain 
(Spencer, 2002; Commission, 2004a).19 Nevertheless, framework decisions 
are ultimately transposed even in politically contentious issues. In other 
words, the Commission as an external arbiter compiles and analyses the 
individual transpositions. These reporting rules for ensuring compliance 
are very different from pure self-assessment. In short, they are harder. An 
illustrative example is the European Arrest Warrant (EAW) that had to be 
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transposed by the end of 2003. Even though some governments were critical 
towards its ambit (e.g. Italy), and it required significant changes in several 
member states (e.g. Germany), the EAW was ultimately implemented 
in all member states (Jachtenfuchs et al., 2005; Commission, 2006b). The 
initial opposition was overcome through a combination of peer pressure 
(Friedrichs, 2006) and court decisions on its lawfulness (Mölders, 2006).

Implementation and compliance controls in JHA are thus much more 
elaborate than in ESDP. Soft and hierarchical modes of governance are 
used side by side (Heupel, 2008). While the institutional and legal structures 
do not fulfil all the requirements of proper hard law (Abbott et al., 2000: 
422), within soft law JHA structures are relatively close to the hard side. 
The ECJ is playing an increasingly important role. National courts can 
adjudicate state action on the basis of European measures and Commission 
reports. While not strictly binding, they explicitly identify laggards who 
defy their legal obligations. The member states have committed themselves 
to adhering to the decisions taken in JHA and in combination with the 
pressure from the relatively soft compliance instruments find themselves 
under a strong obligation to comply.

ESDP and JHA Are Distinct! But What Does That Imply? We have shown 
that political actors follow qualitatively different rules in ESDP and JHA. 
Distinct institutional logics apply to both central aspects of policy-making, 
namely rule-setting and implementation. In ESDP, coordination is weakly 
institutionalized to the extent that non-members have a quasi-veto and the 
enforcement mechanisms are rudimentary. Briefly, ESDP reflects foreign 
policy coordination. On the contrary, the institutions of JHA, which strongly 
focus on the inside of the EU, follow the strong and binding structure of 
domestic politics. These significant differences in terms of systems of rules 
are summarized below.

The overview in Table 2 illustrates that ESDP adheres to the traditional 
model of international security cooperation, whereby sovereignty concerns 
of states entail little obligation and binding nature. Using the metaphors 
of Abbott and Snidal, its relatively weak institutions characterize ESDP as 
coordi nation of foreign policy (2000: 422). Self-assessment predominates in 
the imple mentation process, while rules are set in coordination with non-
members. The latter even have, in contrast to JHA, a quasi-veto position 
on rule-setting in both substantive and institutional issues. On the contrary, 
JHA has several of the characteristics of hard law in decision-making as 
well as implementation. Rule-setting among EU members is comparable 
to national policy-making in internal security — only limited with respect to 
func tional scope and for a multi-national territory. The precise and obli-
gatory rules are enforced internally through numerous compliance mechan-
isms, which function similarly to binding arrangements — despite their often 
informal nature. A combination of delegated management by European 
institutions and mutual monitoring puts strong pressure on the member 
states to comply.

The main implication of the empirical evidence is our claim that security 
should be re-divided. ESDP and JHA may address similarly globalized 
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problems, but the policy dynamics are systematically different. Despite 
the fact that problem situations are transnationalized, we have shown that 
a simple transfer of this political truth into analytical concepts does not 
corres pond to the empirical reality of policy-making. The way problems 
are interpreted and acted upon in the EU does not dissolve the distinction 
between internal and external security, but rather reproduces the traditional 
dichotomy. Most scholars acknowledge, indeed, that there may still be im-
portant differences between internal and external security, but argue, at the 
same time, that we may nonetheless observe and definitely should call for 
gradual convergence (e.g. Duke and Ojanen, 2006).

In contrast, we argue that there are still ideal-typical differences between 
the two domains in a Weberian sense because the political actors follow quali-
tatively distinct rules (Weber, 1999 [1967]: 192). This is what we call the two 
‘distinct institutional logics’ of ESDP and JHA. If we want to understand 
security policy-making, the ideal-typical distinction between internal and 
external is still a powerful heuristic device. After all, we do learn something 
about concrete cultural appearances in their context, their causal conditions 
and their meanings (Weber, 1999 [1967]: 193). There are, for example, 
differ ent rules on what constitutes membership in rule-setting or how com-
pliance should be ensured. Moreover, distinct rules suggest whether to 
delegate monitoring or whether to rely exclusively on self-assessments, and 
so on. These are not merely subtle, but qualitative, differences. There may 
be discrepancies between these theoretical differences and the empirical 

TABLE 2
Differing Institutional Logics in ESDP and JHA

ESDP JHA

Rule-setting Third-party influence in 
decision-making — quasi-
veto of non-members 
(NATO/US/3rd country) 

Decision-making among 
equals — veto rights for 
members only

Relatively weak 
organizational basis (e.g. 
no standing operational 
headquarters etc.)

Increasingly strong 
organizational basis (e.g. 
Europol, Eurojust, Frontex)

Implementation Self-assessment among 
EU member states in the 
Council

Delegated assessment by 
Commission and courts

No legal sanctions Judicial control by ECJ
Limited ‘naming and 
shaming’

Explicit ‘naming and shaming’ 
by the Commission 

Weak legal obligations Legally binding rules

Institutional logic of 
the policy-making 
process reflects …

Foreign policy coordination Domestic politics
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reality, as intended by this kind of analytical procedure. However, the non-
congruence is, in fact, the space where social research will be conducted. In 
particular, differences between ideal-types and observable reality do not 
represent a strong case for abolishing the whole concept of internal versus 
external security.

Accordingly, ESDP and JHA represent fundamentally different ‘games 
real actors play’ in the internal–external security nexus. Their respective 
systems of rules structure and prescribe the courses of action that the polit-
ical actors may choose in a qualitatively different way. The institutional 
rules reduce, in turn, empirical variance (Scharpf, 1997: 38–40). That is what 
makes the distinction between internal and external security such an import-
ant heuristic device and, therefore, for analytical clarity and precision it 
would be wise to keep them analytically separate. For the sake of debate, 
we might even argue for a conceptual re-division of security.

Conclusions

Our point of departure was the widespread assumption that, first, security 
policies are currently in a state of flux, and, second, that the traditional dist-
inction between internal and external security is becoming blurred. We 
largely subscribed to the empirical reality of changing security problems as 
detailed in the introduction to this special issue (Eriksson and Rhinard, 2009), 
but critically questioned the second trend by asking to what extent internal 
and external security policies actually merge in practice. We consequently 
adapted analytical tools of interaction-oriented policy research and applied 
them to the em pirical record. The evidence was unambiguous. Distinct 
institutional logics dominate rule-setting and policy implementation in 
JHA and ESDP. The article, thus, closes a gap in the debate to the extent 
that it systematically com pares the policy-making processes of internal 
and external security in the EU. The key corollary of this undertaking is to 
keep the study of internal and external security separate — first of all for 
analytical reasons. Having shown that the two realms follow their particular 
regularities indicates that allegedly anachronistic notions, such as security 
regimes (e.g. Haftendorn et al., 1999; Tonra, 2003) or law enforcement 
regimes (e.g. Occhipinti, 2003: 228–31; Andreas and Nadelmann, 2006: 
224), still capture much of what is going on in the real world of the EU’s 
political and structural practices. Therefore, we should treat the internal 
and external domains of security as opposite sides of the same coin. They 
may be closely linked, as argued in the article by Burgess (this issue, 
p. 309ff.), but need to remain separate for our empirical analyses.

In contrast, the second corollary is normative by nature. When security 
actors constantly emphasize the blurring between the two spheres, they 
dis play a certain unawareness of the inherent merits of this distinction. 
The traditional separation between internal and external security lays the 
justificatory burden on those political actors that cross it. For example, 
when governments consider intervening militarily in other countries, they 
need to legitimize the use of force, and this entails a certain restraint in 
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international relations which we find normatively desirable. There is a 
similar moderation, both formally and normatively, in internal security, 
where (quasi-)constitutional rules govern the use of force. If the border did 
not exist, these restraints would vanish, because no single actor would be 
exclusively responsible for a security problem. Instead, many agents could 
claim to have a say. This form of organizing policy-making may have severe 
practical shortfalls if security conditions are changing. Nevertheless, we 
would like to point, at least, to the inherent perils which follow indirectly 
from the argument on behalf of a desired abolishment of the classical 
distinction.

Given the widespread transnationalization of security problems and, at 
the same time, the distinctiveness of policy-making within the EU’s security 
pillars, the question arises to what extent more integrative policies are 
required to tackle today’s problems. An empirically grounded answer goes 
beyond the scope of this article. Due to the fact, however, that we found this 
strong discrepancy between problems and policy-making, future research 
ought to investigate the precise impact of fragmentation. To what extent is 
stronger integration desirable — for both functional and normative reasons? 
Further research in terms of the ‘internal–external security nexus’ is needed 
to gain a more profound understanding of these security practices. The point 
of departure, however, is clear: the current distinctiveness of policy-making 
in internal and external security — even within the European Union.

Notes

1. See ‘Die alte Trennung von innerer und äußerer Sicherheit ist von gestern’. 
Available at: http://www.tagesschau.de/aktuell/meldungen/0,1185,OID7040132,00.
html; accessed on 5 July 2007.

2. For similar arguments, see the overview of so-called ‘New European Security 
Theory’ in Büger and Stritzel (2005).

3. Accordingly, this article focuses primarily on the policy dimension, i.e. in terms 
of this special issue’s ‘internal–external security nexus’. The remaining categories 
(e.g. perception, politics, etc.) are largely omitted.

4. Despite differences, most proponents of the Welsh and Copenhagen schools 
would subscribe to these general trends. For an overview of ‘New European Security 
Theory’, see Büger and Stritzel (2005).

5. Furthermore, the so-called ‘policy cycle’ refers to problem definition, agenda 
setting, evaluation and re-definition. Due to space constraints, we focus merely 
on the dimensions that appear as the hubs of the policy-making process, namely 
decision-making and implementation. In particular, negotiated agreements as the 
dominant mode of interaction in the EU’s second and third pillars are driven by 
these two challenges: reaching an agreement and ensuring its proper implementation 
(Scharpf, 1997: 117–24).

6. Due to the fact that NATO has the ‘right of first refusal’ when a crisis unfolds, 
the Alliance still enjoys primacy in questions of international security (e.g. Meiers, 
2005: 125–6).

7. ‘The United Nations Security Council has the primary responsibility for the 
maintenance of international peace and security. (…) The EU should support 
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the United Nations as it responds to threats to international peace and security. 
The EU is committed to reinforcing its cooperation with the UN to assist countries 
emerging from conflicts, and to enhancing its support for the UN in short-term crisis 
management situations’ (European Security Strategy, 2003; emphases added).

8. Interview with a German senior official whose task was coordination of the 
German Presidency in 2007 in this specific domain (Berlin: May 2007). See also, 
‘Defence Collaboration to be Boosted’ by Judy Dempsey, Financial Times, 18 
June 2004; and, ‘Ein Hauptquartier, das nicht so heißen soll’ by Martin Winter, 
Süddeutsche Zeitung, 31 May 2007.

9. ‘US Calls Nato Meeting on EU Defence’ by Judy Dempsey (Financial Times, 
17 October 2003). See also, ‘Crossed Wires on European Defense’ (Financial Times, 
18/19 October 2003); ‘Blair Reassures U.S. on European Defense — “I will never 
put at risk NATO”, he says’ by John Tagliabue (International Herald Tribune, 
18 October 2003); or ‘NATO and EU Try to Defuse Defense Dispute’, by Judy 
Dempsey (Financial Times, 20 October 2003); or, ‘France, Britain, Germany Said 
Near EU Defence Deal’, by Mark John and Marie-Louise Moller (Reuters News, 
28 November 2003).

10. Another instance was the question of an independent European satellite 
system that might be helpful in future military operations. While the rules were 
ultimately set, first of all an ‘approval’ from the US was required: ‘The US has given 
the green light to the European Union to develop a high precision satellite navigation 
signal that could underpin Europe’s defence and security ambitions. The approval 
came after US and EU teams reached an agreement setting out how both sides will 
co-exist rather than compete over the development of Europe’s Galileo satellite 
navi gation system, often considered a rival to the Pentagon-controlled Global 
Positioning System.’ ‘US Backs EU Development of Military Satellite System’ by 
Judy Dempsey (Financial Times, 27 February 2004).

11. Presidency Conclusions of 23.06.2007, 11177/07 CONCL 2, Annex I; see 
http://consilium.europa.eu.

12. Official Journal L 203 of 1.08.2003, 1.
13. Official Journal C 26 of 30.01.1999, 1.
14. Official Journal C 312 of 16.12.2002, 1.
15. ‘Joint Declaration Launching European Defence Capabilities Initiative’, 

British–Italian Summit in London (19–20 July 1999); and, similarly, implying French 
support for these ideas, Jacques Chirac (1999): ‘French Action Plan’, Letter of the 
French President to the Finnish Presidency of the EU (Paris: 22 July 1999). Both are 
cited from: European defence: core documents (2001): From St-Malo to Nice, vol. 
I (compiled by Maartje Rutten), Chaillot Papers, No. 47 (Paris: WEU Institute for 
Security Studies), 46–53.

16. See the results of the meeting of the EU defence ministers (Sintra/Portugal: 
28 February 2000); and, Presidency Conclusions, (European Council: Nice, 7–9 
December 2000): Appendix to Annex I to Annex VI: Achievement of the Headline 
Goal. Review Mechanism for Military Capabilities, cited from: European defence: 
core documents (2001): From St-Malo to Nice, vol. I (compiled by Maartje Rutten), 
Chaillot Papers, No. 47 (Paris: WEU Institute for Security Studies), 94–107; 181–5.

17. With the exception of the UK, which has not signed the necessary declaration 
according to art. 35(2) TEU.

18. Case No. C-105/03 Pupino, see http://curia.europa.eu.
19. Contrary to this impression, however, the compliance record for JHA is only 

slightly higher in the UK and Germany compared to first-pillar directives (authors’ 
own calculations based on Commission reports and Mastenbroek, 2003).
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