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Introduction

The current peace talks between the Government of Uganda and the Lord’s Resistance 
Army (LRA) offer the best chance to date for ending a conflict that has ravaged northern 
Uganda for over two decades. Hosted in Juba by the Government of Southern Sudan 
and with international support, the negotiations have made significant progress since the 
signing of a Cessation of Hostilities Agreement in August 2006.1 Headway at Juba has 
led to improved security in northern Uganda and the gradual return of some internally 
displaced persons (IDPs) to their homesteads.

The process, however, has been fraught and fragile. Foremost among the intricate issues in 
the negotiations has been how to reach agreement about accountability and reconciliation, 
given the International Criminal Court’s (ICC) issuance of arrest warrants for the leaders of the 
LRA. The LRA leadership has demanded that ICC proceedings be halted as a precondition 
to a final settlement – thus prompting claims that the Court’s warrants have become a hurdle 
to the resolution of a devastating conflict. Fierce debate has surrounded the impact of the 
ICC on the Juba process and its role in addressing impunity for crimes in northern Uganda. 
Reaching an agreement that is acceptable to the warring parties; that has legitimacy in the 
eyes of northern Ugandans; and that sets steps in motion that prove to be consistent with 
the provisions of the ICC’s Rome Statute has been, and continues to be, a daunting task.

At the time of writing, the viability of the Juba process is uncertain, but it remains important 
to recognise the innovations of the process to date. In this essay we argue that, regardless 
of the ultimate fate of the talks, the early treatment of accountability and reconciliation 
dilemmas at Juba has set new standards in terms of efforts to meld local demands and 
international legal obligations. These are new standards of substance – as reflected in the 
June 2007 Agreement on Accountability and Reconciliation and its Annexure of 19 February 
2008 – and of process, in terms of soliciting the views of affected populations. 

Before Juba: amnesty, traditional justice and the International 
Criminal Court

The Juba peace talks occur against a backdrop of enormous urgency to resolve the 
northern Ugandan conflict. The LRA, under the leadership of Joseph Kony, has waged a 
war characterised by forced recruitment and the massacre and mutilation of civilians. The 
humanitarian disaster that has resulted from the conflict is acute. In the IDP camps in the 
north up to 1.5 million people have been crowded in dismal conditions. Rates of morbidity 
and mortality are among the worst in the world. In addition to the threat of sporadic attacks 
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by the LRA, many northern Ugandans have suffered from the government’s policy of 
neglect towards the north. Much of the population feels profoundly betrayed by the lack of 
government protection from abuses by the Ugandan army that was meant to protect them. 
Many in the north have also suspected that the government has for many years refrained 
from prioritising a resolution to the conflict, preferring it as a tool to subjugate the northern 
population. Some progress on peace talks was made under Government Minister Betty 
Bigombe but her latest initiative stalled in 2005. 

The urgency of finding a solution to the conflict led to various local initiatives that preceded the 
Juba talks. One important measure – initiated by those directly affected by the conflict – has 
been the Amnesty Act of 2000. The Act introduced a simple, non-onerous procedure by which 
people previously involved in rebellion could renounce violence and return to the community. 
Combatants throughout Uganda have used the Amnesty Act, and under its provisions around 
14,000 have disarmed, including approximately 8000 from the LRA.2 However, the Amnesty 
Act has not resulted in comprehensive LRA defections. Another prominent local initiative that 
has come to shape the Juba talks has been the revival, in various northern areas, of dormant 
traditional ceremonies for conflict resolution and reconciliation 

In addition to renewed focus on traditional justice, the Juba talks have been profoundly 
shaped by the intervention of the ICC in northern Uganda. Many Ugandans first became 
familiar with the Court when news broke in January 2004 that President Yoweri Museveni 
and Luis Moreno Ocampo, the Prosecutor of the ICC, had appeared in a joint press 
conference in London, to announce that Uganda had referred to the Court the conflict 
situation in the north. The ICC opened formal investigations into the situation in northern 
Uganda in January 2005 – an investigation that could, in principle, encompass both the 
crimes of the LRA and the Ugandan People’s Defence Force (UPDF). In October 2005, 
the ICC issued arrest warrants against five LRA leaders.3

On the face of it, Uganda should have been an easy first case for the ICC. Investigations of the 
LRA, a relatively small military movement with tight command structures, proved manageable 
and achieved quick results in terms of arrest warrants. The crimes were abhorrent and the 
government cooperative. However, the ICC’s intervention caused a storm of controversy. 
Subsequent to the Prosecutor’s joint appearance with President Museveni, many felt that the 
ICC was associating too closely with one party to the conflict, thus undermining perceptions 
of the Court’s impartiality. It was also believed that arrest warrants constituted support for 
a military rather than a peaceful solution to the conflict. The absence of investigation of the 
UPDF has often been presumed to be the result of bias rather than as the consequence of 
the ICC’s application of its criteria for case selection. Furthermore, a strong line of reasoning 
emerged that the ICC represents a Western form of retributive justice that is rejected by 
the people of northern Uganda as culturally inappropriate. Religious and traditional leaders 
argued that their form of indigenous justice – one that emphasises forgiveness, reconciliation 
and reintegration over trial and punishment – should take priority.4

Justice at Juba

This opposition to the ICC was closely related to disputes over the Court’s impact on the 
fledgling Juba process. The most significant factor giving impetus to the talks that began 
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in July 2006 is the changed political dynamics in Southern Sudan following the signature 
of Sudan’s Comprehensive Peace Agreement (CPA). The CPA forced the Sudanese army 
to withdraw from much of Southern Sudan, complicating the Sudanese government’s 
support to the LRA. The LRA leadership itself relocated to Garamba National Park in 
the DRC. However, supporters and critics of the ICC both tend to agree that the Court’s 
warrants also played a role in pressuring the LRA to the negotiating table, both in terms of 
giving the LRA an incentive to negotiate, to try to eliminate the indictments, and disrupting 
its supply lines as other actors became reluctant to deal with them, thus calling into question 
its long-term viability. 

From the beginning, the LRA combatant leaders have demanded the ‘withdrawal’ of 
ICC arrest warrants as a precondition to their approving a final agreement (an immediate 
withdrawal of the arrest warrants as such is not legally possible). In turn, the government 
position has not always been consistent, particularly in the early days of the peace 
process, when President Museveni still spoke of a blanket amnesty. With time, however, 
the government assumed the position that it was willing to approach the ICC with a request 
to lift the arrest warrants – but only if a final peace agreement was signed first. 

The prominence of the ICC’s arrest warrants in public debate about the Juba process, and 
the Bigombe process before it, fuelled claims that the Court was jeopardising prospects for 
peace. Advocacy on this issue was strong and remains best encapsulated in the title of a 
paper written by the Refugee Law Project in 2005, Peace First, Justice Later.5 However, the 
main impact (and a positive one) of the ICC arrest warrants on the talks has been an early 
recognition by both sides that the issue of accountability must be addressed as a central 
part of the negotiations (unlike in numerous other peace agreements where accountability 
was taken off the table at an early stage, such as while negotiating the CPA in Sudan). The 
debate in northern Uganda has not been whether to address accountability, but rather 
how it should be done. 

Both parties to the conflict issued early position papers on the balance to be found between 
accountability and reconciliation. The first government papers on this issue (which was 
designated Agenda Item 3), proposed ways in which members of the LRA responsible for 
atrocities could be reintegrated into society, including thorough the mato oput ceremony and 
amnesty. Conversely, the LRA emphasised a need for recognition of the root causes of the 
conflict. The rebels also stressed the need for the various actors (not least the government) 
to accept responsibility for causing the conflict, expressed through mechanisms such as 
traditional justice, a truth and reconciliation commission, and compensation.  There was 
some overlap between these positions. However, throughout these discussions the ICC 
continued to emphasise Uganda’s international legal obligations, arguing that any peace 
deal should respect the provisions in the Rome Statute. 

Debates erupted internationally about possible ways to halt the ICC proceedings. Discussed 
options included an intervention by the UN Security Council (under Article 16 of the Rome 
Statute) to freeze the investigation for one year (renewable).6 Alternatively, the Prosecutor 
himself can approach the Pre-Trial Chamber to argue that continuing the investigation or 
prosecution is no longer in ‘the interests of justice’ under Article 53 of the Statute. Further still, 
Uganda can seek to exercise its own jurisdiction pursuant to the regime of complementarity 
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laid out in Articles 17-19 of the Rome Statute. Here the Statute specifies that if a State Party 
chooses to investigate or prosecute a case domestically, the Court will not have jurisdiction, 
unless the State itself is ‘unwilling or unable genuinely’ to investigate or prosecute. 

Each of these options faced obstacles. For instance, northern Uganda has not previously 
been on the Security Council’s agenda. Some have questioned whether the Security Council 
should really get involved in the conflict for the first time with the sole purpose of arranging 
the LRA leaders’ escape from justice. Likewise, could the Prosecutor be expected to argue, 
in his very first case, that it was not in the interests of justice to proceed against the LRA? 
The Prosecutor himself issued an internal policy paper that stated that the interests of 
justice are not synonymous with those of peace.7 Throughout this debate, the ICC risked 
being seen as a spoiler to the peace process.

Achieving agreement on reconciliation and accountability

Amid these tensions, in early summer 2007, delegates at Juba faced the question of Agenda 
Item 3. The challenges were formidable. On 31 May 2007, the LRA tabled a new position 
paper that accused the government of crimes during the conflict and reiterated the demand 
for traditional justice and a truth commission. The government delegation remained silent. 
However, the parties had agreed to a one-day workshop on all legal issues pertaining to the 
conclusion of Agenda Item 3. This included traditional justice; international legal standards 
and considerations; and relevant issues of national law. While the discussions following the 
workshop were long and difficult, they produced several conclusions that paved the way 
for the Preliminary Agreement on Accountability and Reconciliation. 

Delegates drew the important conclusion that the traditional justice systems under discussion 
(including those from Acholi, Lango and Teso) were more appropriately viewed in parallel 
to formal justice, rather than as an alternative to it. They also concluded that traditional 
justice principles should play an important role in the aftermath of the conflict but that the 
mechanics still needed to be outlined. Clarification, they noted, was necessary of how 
intra-tribal ceremonies would deal with inter-tribal crimes. Delegates had to address how to 
proceed when the perpetrator is unknown and how to apply traditional ceremonies when the 
crimes at issue are sexual or abduction-related, rather than killings. A further concern was 
the actual capacity of traditional structures to take on massively increased and transformed 
duties. Delegates also grappled with difficulties over the feasibility of relying on voluntary 
confessions and uncertainties over the financing of reparations. 

Besides agreements about traditional justice, delegates concurred that there should be 
a national approach to accountability and reconciliation and that this would require the 
government to challenge the jurisdiction of the ICC under the Rome Statute. The delegates 
noted Uganda’s prior experiences of addressing questions of transitional justice.8 They also 
noted current legal tools of relevance such as the Amnesty Act of 2000 (as amended); 
the Amnesty Commission; the Uganda Human Rights Commission; and the Ugandan 
Constitution. They suggested that amnesty could remain useful for dealing with a large 
number of persons who may return under a peace agreement. The parties agreed that 
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crimes under international law, such as crimes against humanity, were not fully reflected in 
Ugandan law. Therefore, new legislation would be needed to ensure that the exercise of 
national criminal justice met complementarity standards under the Rome Statute.

These discussions paved the way for an Agreement on Agenda Item 3, signed at Juba on 
29 June 2007.9 Most importantly, the Agreement establishes a general national framework 
and approach as a foundation for further discussions about specific accountability and 
reconciliation mechanisms. It states specifically that ‘formal criminal and civil justice measures 
shall be applied to any individual who is alleged to have committed serious crimes or 
human rights violations in the course of the conflict’. For non-state actors (in this case LRA 
personnel not facing ICC warrants), the agreement specifies that an ‘alternative regime of 
penalties’ will be introduced, and that these shall take into account the gravity of the crimes 
but also the need for reconciliation. In this respect, the Agreement resembles Colombia’s 
2005 law on Justice and Peace. 

The Agreement refers to several other principles. These include the need to carry out 
an ‘analysis of the conflict’ and its root causes as well as the need for reparations for 
victims and for due process and effective legal representation for the accused. Victim 
participation in accountability processes and the special needs of women and children 
also feature in the Agreement. Traditional justice mechanisms are recognised as ‘a central 
part of the framework of accountability and reconciliation.’ Finally, the Agreement requires 
the government to undertake to ‘address conscientiously the question of the ICC arrest 
warrants relating to the leaders of the LRA/M’. The government and the LRA agreed to put 
further issues relating to the mechanisms to a public consultation. 

After a period of public consultations described below, the Government and LRA signed an 
Annexure to the Agreement on 19 February 2008. The Annexure specifies the mechanisms 
that will be established for transitional justice in Uganda. A special division of the High Court 
will be created to try persons responsible for serious crimes, in particular those responsible 
for widespread or systematic attacks against civilians or grave breaches of the Geneva 
Conventions. Furthermore, a ‘Commission of inquiry into the past and related events’ will be 
established, with functions similar to those of a truth commission. The Annexure also states 
that the Government will take responsibility for reparations and that ‘traditional justice will 
play a central part of the alternative justice and reconciliation framework referred to in the 
Agreement.’ Much speculation remains on what may be envisioned in terms of sentencing, 
an issue on which the Annexure is conspicuously silent. Questions also remain over whether 
all provisions will apply equally to both the Government and the LRA.

International human rights groups have been critical of the Annexure. For instance, on 20 
February 2008, Amnesty International stated that ‘It is not acceptable for the Ugandan 
government and the LRA to make a deal that circumvents international law,’ and that Uganda 
would still need to hand senior LRA leaders over to the ICC.10 Similarly, the International 
Federation for Human Rights (FIDH) stated on 25 February 2008, that ‘Uganda is . . . under 
an absolute obligation to cooperate with the ICC and to hand over the LRA leaders’.11 



26  Courting Conflict? Justice, Peace and the ICC in Africa

These positions seem to suggest that a challenge by Uganda of the ICC indictments on the 
grounds of complementarity is not possible or unlikely to succeed as the Court has already 
investigated the crimes concerned. However, it is important to remember that Uganda 
originally referred the situation concerning the LRA to the Court not because it was unable 
to try the LRA but because it was unable to arrest them. If that factual situation should 
reverse, the terms of the Rome Statute make it possible for Uganda to challenge admissibility 
without first having to surrender LRA leaders to The Hague. Of course, Uganda would have 
to demonstrate ability and willingness to genuinely investigate and prosecute.

The Agreement and Annexure are potentially of great significance in allowing for peace 
without ignoring or rejecting the importance of Uganda’s international obligations. A national 
solution and comprehensive approach to justice, if properly implemented, could have far 
reaching implications for Uganda’s future. Of course, implementation still depends entirely 
on the successful conclusion of the Juba talks and on post-talks follow-up. Nonetheless, the 
Agreement and Annexure represent an important step forward, and is more comprehensive 
on justice provisions than most other peace agreements.

The views of victims

Another important development throughout the Juba process has been the consultation of 
affected populations. The talks themselves have been non-inclusive and many stakeholders 
have been absent from the table. However, as a formal part of the peace process, from 
September to December 2007, the government and the LRA toured northern Uganda 
to gather views in affected areas. Select meetings with particular stakeholders, such as 
judges and lawyers, were also planned in Kampala. While there may have been flaws in 
the implementation of the consultations12, the concept of consulting affected populations 
and other stakeholders as a deliberate attempt to overcome some of Juba’s legitimacy 
problems was a valuable one.

The views of local populations have also been gathered through surveys and research 
projects. Key studies include those by the UN Office of the High Commissioner for Human 
Rights13 and joint efforts of the Gulu District NGO Forum and the Liu Institute’s Justice and 
Reconciliation Project.14 A prior survey, called Forgotten Voices, was conducted by Berkeley-
Tulane and ICTJ in 2005.15 This survey was repeated in 2007 in a report entitled When the 
War Ends.16 These studies have shown the complexity of victims’ views on issues of peace 
and justice, as well as how these views can change over time. For instance, when surveyed 
in 2005, a majority of respondents (66%) said they favoured ‘hard options’ in dealing with 
LRA leaders, including trials, punishment or imprisonment. Only 22% preferred options 
such as forgiveness, reconciliation and reintegration. In 2007, this statistic had reversed, 
with 54% preferring soft options and 41% preferring hard options. In 2005, knowledge of 
the ICC was at 27% of all respondents, compared to 60% in 2007.

Besides revealing the varied and changeable nature of local opinions, the research (and 
consultations) assisted to fill out the picture of what transitional justice in northern Uganda 
should include, beyond what has been discussed at Juba. For instance, affected populations 
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have clearly indicated that the needs of victims should feature more centrally in the process. 
In both the OHCHR and Berkeley-Tulane-ICTJ surveys, a high number of respondents 
indicated that they favour a truth commission for Uganda and would also like a greater 
focus on reparations. These perspectives are respected in the recent Annexure. 

Conclusion

It is still unclear whether Juba will succeed. While there were notable successes in February, 
including the signature of a permanent ceasefire, recent developments, including in-fighting 
within the LRA and the death of Vincent Otti, defections, movements to the Central African 
Republic, attacks in South Sudan and continued threats of military action by the Congolese 
army are all factors that have put strain on the process. 

Nonetheless, it is not premature to conclude that, to date, pressure from the ICC arrest 
warrants helped bring the parties to the negotiating table and that the warrants have also 
spurred debates about accountability. In terms of the overall Juba talks, there has been 
important progress on two levels. First, an Agreement has been concluded that contains 
many crucial elements towards resolving the impasse over the ICC arrest warrants. Second, 
an important precedent has been set in terms of consultation of affected populations as 
part of the peace process. The conflict parties have increasingly recognised the need for 
multiple mechanisms to bring about accountability and reconciliation, in which formal and 
traditional mechanisms are parallel and complementary rather than mutually exclusive. In 
these respects, much can be learnt from experiences in Uganda, regardless of whether 
Juba itself succeeds or fails. 
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