
THE FORCE OF
PRESCRIPTIONS: HUME,
HOBBES, DURKHEIM, AND
FREUD ON COMPLIANCE
WITH NORMS

I RULE-TYPES AND EXPLAINING RULE-
FOLLOWING

Why do actors follow rules? The argument developed in the
previous chapter appears to provide an easy answer to this problem.
Having stressed the problem-solving character of rules as their generic
feature, we seem justified in arguing that all norms are simple instru-
ments for arriving at a decision. By typifying and simplifying situa-
tions, rules serve as guides for action. The obvious example in this
context was the instruction-type rule. Taking instruction-type rules as
the prototype or model of all rules, however, would be seriously
misleading because the grammar of "following a rule" is considerably
wider than that of attaining one's goals through instrumental
guidance. Different types of rules exist and function often
"heteronomously," i.e., instruct us what interest of others we have to
take into account while making our choices. Under these circum-
stances instrumental explanations fail. Consider the precept of "do not
lie," which is supposed to counteract the powerful incentive "to have
one's cake and eat it too." While everybody agrees that everybody is
better off in a world that works on the presumption of mutual veracity,
it is obviously often to the advantage of the individual to lie. Attempts
at explaining the adoption of such precepts in terms of the long-term
"rational self-interest" of the actor run into serious difficulties, which
already puzzled Hume.1

Furthermore, unless one makes a whole host of additional (and
often quite implausible) assumptions the adoption of a "regime"
cannot be satisfactorily explained by utilitarian arguments.2 Thus,
although in a way practices and precepts embody guidelines about
how to act, very much like instruction-type rules, they are quite
different in other respects. As we saw, the difference between "pre-
cepts" and instructions consists simply in this: the force of the instruc-
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RULES, NORMS, AND DECISIONS

tion-type rule is purely hypothetical. The injunction against lying, on
the other hand, is categorical, and that means the actor cannot exempt
himself/herself by a simple disclaimer.

Principles provide an additional puzzle for an instrumentalist
account of the functioning of rules and norms. Take the principle of
doing no harm to anyone (neminem laedere), for example. While
instrumental rationality presupposes as a minimum condition inten-
tional action, the norm against harm to others also covers outcomes
that result from negligent or non-deliberate conduct. Since negligent
or careless actions are by definition unintended, the expansion of the
norm "do not carelessly or negligently injure someone else" provides
precious little guidance. In certain simple situations such as playing
with explosives or driving at unreasonable speed, the meaning of the
principle seems both clear and sufficient. In other less patently
dangerous and reckless situations, rule-guidance becomes indefinite
"because there is no specific action the rule enjoins us to do or to
forbear from; one cannot even begin to be careful unless one also
knows what to be careful about."3

Since in cases of assessing liability, institutions are essential for the
admissibility and the enforcement of claims, and since various social
orders have widely diverging regulations concerning the conduct of
tortfeasors, there is a general tendency to derive the obligatory charac-
ter of heteronomous rules from the existence of an effective sovereign
whose will has to be obeyed. But to a certain extent this is putting the
cart before the horse, since the sovereign - even in the Hobbesian
construction - depends for its existence upon a contract, i.e., precisely
the common acceptance of a practice, regulated by rules which it is
supposed to explain.

Finally, one could be inclined to conceptualize the "constraining
force" of all rules in terms of internal restraints experienced by the
actor. To that extent Durkheim's argument of rules as "social facts"4

seems to fit precepts and principles well. The moral character of many
rules, such as the precepts of keeping one's promises, or the injunction
against lying, has induced some theorists to argue that all rules are
means of constraining individual actors. Such constraints secure a
functioning society by giving precedence to social, rather than merely
individual, interests. However, many rules are, as we have seen, of an
enabling rather than a restraining character. In addition, many pre-
scriptions seem rather morally neutral in their demands and might
concern rather technical limitations, such as the specifications for
deadlines.

These initial remarks raise several points worth pondering. There is
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THE FORCE OF PRESCRIPTIONS

first the realization that different rule-types correspond to different
recurring social situations, as discussed in the previous chapter.
Second, these various rule-types also appear to function quite dif-
ferently from each other. Third, our common-sense notions, as well as
our conventional theories of why we as actors comply with norms,
appear to raise more puzzles than they seem able to solve. To each
theoretical position a counterexample can be quickly constructed.

I suspect that these failures result from mistakenly identifying
compliance with one type of rules or norms with rule-following in
general. For example, coordination norms and instrumental rules fit
well the argument of rule-utilitarians, such as Hume's. The Hobbesian
perspective, on the other hand, emphasizes the importance of institu-
tional sanctions in the case of practice-type rules and precepts.
Durkheim's idealist position, finally, stresses the importance of emo-
tional attachments to social objects that are experienced as "sacred"
and that serve as an internal constraint upon an actor's choice. In
particular, Durkheim's later work advances our understanding of the
role of norms further. At that stage, Durkheim is interested in societies
in which the normative force of prescriptions is no longer based on
either the shared emotions or on a purely instrumentalist point of
view. The prescriptive force of norms appears then as a claim to
validity which is mediated by language and which can be validated
discursively.

This last point has important implications for understanding the role
of norms in social life. Since rule-following does not involve blind habit
(except in limiting cases) but argumentation, it is through analyzing the
reasons which are specific to different rule-types that the intersubjective
validity of norms and thus their "deontic status" can be established. To that
extent the three perspectives of Hobbes, Hume, and Durkheim can be
shown to be special cases of a more encompassing theory of communi-
cative action in which validity claims can be raised and decided.5 The
question of compliance with norms is part of a wider argument
through which individuals act in a social context, enabling society as
well as the "self" of an actor to reproduce themselves. The important
issue for investigation then becomes under what circumstances which type of
reasons serve as a sufficient justification for following a rule, Noncompliance
is also more complicated, especially in rule-systems that do not possess
effective norm-setting (legislative) institutions. Particularly in the case
of international relations, noncompliance cannot be understood
simply as "regime decay" or as a pathology, at least not until further
qualifying conditions have been specified.

The approach outlined above, indebted to linguistic analysis and to
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RULES, NORMS, AND DECISIONS

practical philosophy,6 violates several of the most dearly held convic-
tions in the social sciences. The assertion that a discussion of normative
issues is possible must appear strange to all those who adhere not only
to the strict fact-value distinction, but who treat values and norms as
being all of the same cloth. Furthermore, the guiding function of norms
has to be conceptualized in positivism as a stimulus that determines -
but, on account of a variety of interfering factors, only probabilistically
so - the decisions of actors.71 think both of these tenets identified with
contemporary social science are mistaken. It might therefore be useful
to begin the next section with a refutation of this epistemological
position in order to clear the ground once and for all before turning into
a systematic exposition of the various theories mentioned above. I
begin in the next section with the demonstration that norms and rules
do not function like causes. Consequently, even the weaker version of
the argument of the probabilistic impact of norms on action is
erroneous. "Explaining" an action is more complex, since the place we
accord to norms in guiding decisions is apparently not independent of
a whole variety of other concerns, such as the agency of an actor or the
actor's responsibility. Indeed, often the concept of "cause" itself is
problematic, as we have seen. Take, for example, causal explanations
in a murder trial: the district attorney calls the jealousy of the accused
the cause of death, while the coroner lists the entering of a knife below
the fourth rib and the concomitant lacerations and blood clots as the
"cause." What we accept as adequate explanation obviously depends
on our interests and upon the context and roles that we consider to be
germane to our assessment.

Section III is devoted to the treatment of Hume's and Hobbes's
perspectives on norms and their reasons for inducing compliance. I
will try to show not only the defects of these theories but that the
prudential reasons advanced by Hume and Hobbes fail to account
adequately for the prescriptive force of certain rule-types, such as
institutional or practice-type rules and precepts. Section IV is therefore
devoted to the complexities of institutional rules, which are exempli-
fied by fifteen cases taken from contract law. In discussing these cases
it will become obvious why Hume's prudential argument about repu-
tation, as well as Hobbes's "solution" to the vagaries of sequential
contractual performance, is unable to explain the obligatory character
of promissory commitments and their concomitant phenomena:
excuses and exemptions.

Durkheim's and Freud's approaches to norms are taken up in
section V. This discussion advances our understanding of normative
regulation for those cases where the directive force no longer aids the
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THE FORCE OF PRESCRIPTIONS

individual actor in choosing his preferred goal (or the most adequate
means for attaining it), but where the goals themselves, pursued by
several actors, collide. In this case, norms have the task of mediating
among the competing goals. While it is conventional wisdom that such
a conflict is not susceptible to reasoned argument, I shall argue that
such collisions do have some type of rational solution when something
like a moral point of view emerges. This argument then prepares the
way for chapter 5, where the criteria for such a "discourse on
grievances" is examined by means of an interpretation of Pufendorf's
absolute and hypothetical laws of nature. A short summary in section
VI attempts to tie together the main strands of the argument in this
chapter.

II EXPLAINING BY NORMS

An attempt to explain human action in terms of underlying
factors is conventionally required to satisfy the standard criteria of
science. As Hempel and Popper have shown, a scientific explanation is
not solely a matter of using measurement procedures - they are often
relegated to an unproblematic, background knowledge - but consists
in an explanation-scheme that employs general laws and initial condi-
tions and which results in a testable, conditional prediction (explana-
tion) by logical implication.8 In this context the criterion of refutability
or corroboration is of particular importance. It not only ensures the
truth value of a theoretical construct but also leads to self-correction,
and thus to the growth of knowledge, when empirical evidence shows
the inappropriateness of a proffered conditional prediction.9 While the
"fit" between a theoretical structure and reality always remains prob-
lematic, the corroboration of logically derived hypotheses in empirical
tests is evidence of both the appropriateness and the heuristic power of
the approach or theory.

Even this standard account of scientific explanation, however,
needed correction. Progress through self-correcting experiments was
not as automatic as initially assumed. Indeed, crucial experiments
usually attained their decisive status not in the course of normal testing
- where the scientist could always explain the divergence between
expected and obtained results as caused by errors or interferences - but
rather ex post facto, after a new theory had labeled the observed failures
as decisive.10 If the experimental refutation of singular hypotheses no
longer decided the appropriateness of the theoretical structure, on
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RULES, NORMS, AND DECISIONS

what basis could science produce warranted and cumulative knowl-
edge? Unless one was willing to entrust the progress of knowledge to
the idiosyncrasies of individual researchers,11 a new "objective" yard-
stick had to be found. It is in this context that Imre Lakatos's proposal
has to be understood. It introduced the "fruitfulness" of a whole
research program as a criterion. Single instances of failed predictions
(explanations) no longer need refute a whole theory. Rather, the
failure of the entire theoretical framework (research program) to
provide novel insights and to integrate discordant discoveries without
resorting to obscurantist, ad hoc auxiliary hypotheses becomes
decisive. Heuristic fruitfulness as a criterion prevents the premature
rejection of a theory that has led to several new insights, but failed in a
single test case.12

The last point is of particular importance for an approach that tries to
explain human action in terms of underlying norms or rules. Since
rules and norms are valid even if they fail to guide action in one or
several cases, the question of whether and how rules and norms
influence decisions cannot be "tested" if one uses strict refutability as a
condition sine qua non of an appropriate explanation. On the other
hand, "fruitfulness" seems to allow for a probabilistic interpretation of
the influence of norms and rules upon behavior. In this version rules
and norms can then become "causes" in that they determine, but only
probabilistically so, outcomes (decisions).

However, such an interpretation of explaining by means of norms is
questionable. Although norms and rules might function in certain
contexts like causes, their influence on human action is not adequately
captured in probabilistic statements about future conduct. As already
pointed out, even causal explanations answer to a variety of concerns.
Since norms and rules are not only used in listing the antecedent
conditions of an action, but also in assessing responsibility and in
ascribing praise or blame, "explaining" an action is significantly
shaped by the moral discourse and by our pragmatic interest. Probabil-
istic statements about empirical regularities, on the other hand, are
solely constituted by their reference-class, by the ranges of numerical
values within which the measurements of the crucial variables have to
fall, and by the "methodological rule" which decides that reproducible
deviations from those ranges refute the theory.13

One further issue remains to be clarified: whether explaining by
means of rules and norms is the same as indicating the intentions of a
given actor or referring in the explanatory account to his "mental
states." The first part of the statement is exemplified by Hart's discus-
sion of the "internal" aspects of rules; the second part needs an
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THE FORCE OF PRESCRIPTIONS

elaboration of the "objectivity" (or at least the intersubjectivity) of rules
that will distinguish rule-following from indicating idiosyncratic pref-
erences. Hart's starting-point is the conceptual distinction between
habit, resulting in a uniformity of behavior, and rule-guided regulari-
ties of behavior:

A social rule has an "internal" aspect. . . What is necessary is that
there should be a critical reflective attitude to certain patterns of
behavior as a common standard and that this should display itself in
criticism (including self-criticism), demands for conformity and in the
acknowledgments that such criticism and demands are justified.14

But by emphasizing the internal aspect as it enters our discourse
through the normative terms "ought" and "must," "right" and
"wrong," Hart is careful to distinguish the standard function of a rule
from the private mental states of those following it. Similarly, under-
standing rule-following differs from an exercise of empathy,15 as
practice-type rules nicely illustrate. For example, when I ask for an
explanation of a certain move in chess, such as castling, answers
referring to the state of mind of the actor are usually considered
inappropriate or at best subsidiary to explanation in terms of the
underlying rules. Thus, to explain that one felt a certain pressure, or
liked castling, is sensible only when it is related back to the rule-
structure of the game. Even in the case of promising and contracting,
which require consideration of the intentions of the parties, intentions
defined as validating conditions of the performances are not the same
as mental states accompanying the performance. Consider the "I do"
uttered by a person during a marriage ceremony.16 Although it would
be strange if a person had no doubts on that occasion, possible anguish
or even mental reservations usually do not invalidate the act. True,
lack of intent might be an invalidating reason, but to establish such a
lack requires an operation other than a simple reference to mental
states on the occasion of the performance (for instance, proof that it
was a "shotgun1 marriage"). Given these considerations, social scien-
tists have tended to explain all of social action in terms of rules or, more
particularly, in terms of practice-type rules.17 In this sense, explanation
involves the identification of the rules that constitute a "form of life,"
and forms of life are given and have to be accepted.

But there are good reasons to be cautious in this respect. After all,
many social situations are not so clearly structured as games, but they
have to be enacted; that is, which set of rules applies in a concrete case
is part of the transaction of mutual sense-making among actors. In
chess, the binary choice of "allowed" and "not allowed" moves is
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RULES, NORMS, AND DECISIONS

exhaustive, and the umpire reduces the ambiguity of actions in, for
example, a baseball game to the same simplicity. But in the moral realm
umpires cannot usually solve by a simple fiat the problems that arise.
Besides, in international relations, where authoritative determinations
analogous to umpires' rulings are the exception, the parties them-
selves must interpret each other's moves and constantly renegotiate
the reality in which they operate. Similarly, while the question "Why
should I follow this rule of chess?" is nonsensical within the game, the
question "Why should I follow this legal prescription?" is not equally
meaningless (nor is a possible answer necessarily a purely extralegal
matter, as some jurists would have us believe). Courts have tradition-
ally taken a variety of positions, depending on circumstances, in
enforcing promises and contracts and have developed a whole host of
exceptions and excuses that defeat the obligations resulting from the
utilization of well-established and recognized practices.

"Theories" which deal with rule-following must therefore not only
attempt to explain why actors follow rules in general, but also give a
rational account of admissible exceptions and excuses. In this context,
utilitarianism and decisionism are particularly important, since they
explain inconsistent rule-following either in terms of one underlying
principle - that of utility - or in terms of the "will" theory of the
sovereign who "makes" the law, enforces compliance, or allows for
exceptions through the decisions of certain institutions. The next
section examined both of these approaches.

Ill HUME AND HOBBES ON THE PRESCRIPTIVE
FORCE OF NORMS

Hume on conventions

In section II of the book "On Morals" of the Treatise, Hume
deals with the question of the emergence of norms and their prescrip-
tive force. Forgoing a metaphysical principle or common goal, Hume
explains society in terms of selfishness and limited generosity of actors
who have to cooperate in order to achieve their ends. This explanation
requires "artificial virtues" - that is, "conduct in accordance with, or a
disposition to observe, general moral rules or conventions."18 Hume
then discusses three sets of rules. They basically deal with institutions
of promise-keeping, with the stability of possession, and with the
transfer of property. Quite aside from his conservative preferences, he
seems to presume "that different degrees of utility achieved by alterna-
tive rules are negligible compared with the overriding good of social
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THE FORCE OF PRESCRIPTIONS

order served by any of them."19 The reason for this position is the
implicit argument that for such specific rules to have arisen and to have
obtained social prominence they must correspond to other human
"inclinations," i.e., factors that buttress their acceptance beyond the
obvious criterion of social utility. Thus, the utilitarian argument is
paralleled - and to a certain extent even superseded - by a cognitive
interest that endows certain rules with a prescriptive status.

The argument that it is salience which lends prescriptive force to
norms is further exemplified for Hume by the rule of international law
that bays and firths belong to the surrounding state. "These [bays]
have properly no more bond or union with the land than the Pacific
ocean would have; but having an union in the fancy . . . they are of
course regarded as an accession."20 Thus accession, based primarily
upon the "imagination's fancy," might be sufficient justification for a
claim that gives rise to the obligatory character of a rule.

Even within a rationalistic perspective, however, many occasions
arise where no single obvious principle recommends itself as a conven-
tion. In such cases, Hume's claim that the prominence or salience
serves as a sufficient basis for the prescriptive status of a norm can be
defeated by other considerations. This is particularly true in cases in
which norms cement a status of (extreme) inequality and thus become
susceptible to a variety of criticisms. Do rules matter, given these
circumstances? Our discussion in the previous chapter has already
suggested an answer. Rules as standing orders can significantly reduce
bargaining costs by raising the costs of noncompliance. Otherwise, a
considerable amount of bluffing is to be expected in the absence of a
"legitimate" (i.e., accepted) rule fortifying the particular outcome.

Nevertheless, what are the reasons why participants might accept as
legitimate such a regime of inequality? Although rules are obviously
not neutral as to the distribution of benefits, their impersonal character
distinguishes them from immediate (and more blatant) exercises of
power. This difference has two consequences. It shifts concern away
from this or that concrete dispute and toward the problem that a
particular solution in accordance with rules is "just the way the ball
bounces." Furthermore, to the extent that all are subject to the same
prescriptions, and that advantages are inherent in positions, competi-
tion is diverted from actual pay-offs in any concrete bargaining situa-
tion to access to privileged positions. As long as people perceive access
to be reasonably free, they are likely to tolerate a great deal of
inequality in the hope to "make it" to the top - mythical as such
expectations might be. Moreover, inegalitarian norms are not in
themselves unjust. Possible justifications are that total pay-offs to
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RULES, NORMS, AND DECISIONS

society are larger than in a more egalitarian distribution.21 Similarly,
although on a much more restricted scale, John Rawls's "difference-
principle" allows inequalities as long as the least advantaged person
benefits.22

These last remarks involve reasons for rule-following in "hard
cases" and thus the effort to supply validating principles upon which
the prescriptive character of rules is based. They also show that these
reasons are defeasible and that rules need not contribute solely to
social integration.23 Rather, rules may also provide the fissures of
society when the regime itself comes under pressure and the defenders
of "law and order" face those advocating new rules, usually in the
name of inherent or natural rights.

The rule-utilitarian solution to the problems of cooperation is further
open to a variety of other criticisms. We have already mentioned one
such objection: Hume assumes that the choice of rules concerning the
concrete regulation of property is relatively unimportant when con-
trasted with the utility of the property regime as a whole. He thereby
not only commits a kind of liberal fallacy (as do Rawls and McDougal
after him),24 but he is also strangely insensitive to the problem of
differences in outcomes connected with different regimes. Even
assuming the Pareto optimality of various regimes, no convergence
upon any particular set of rules need result as long as these regimes
benefit various actors in a differential fashion. Indeed, it is more likely
that considerable bargaining will occur in such a multiparty context,
and hence the acceptance of a particular rule-set requires further
explanation. Even if we deal only with various coordination norms,
several other factors seem to be important: to wit, whether the
common good of a regime can be provided only conjunctively, i.e.,
through universal cooperation, or whether it is available even in cases
of less than general participation (disjunctive procurement). Fur-
thermore, it seems rather important whether the participants can
exclude noncooperative actors from the benefits of the common good25

or whether such a possibility does not exist. Four examples below are
designed to illustrate the effects of these variables.

Assume seven adjacent property-owners who either decide (or are
forced) to build a sewerage system. The configuration of the properties
is the following: A sits at nearly the lowest point. C and B are located on
a hill.

The obvious routing of the sewage canals including all the partici-
pants is option I: an X which crosses at A's property, where a small
sewage plant is also located (xl). The price for this option is $280,000
and each member's share is therefore $40,000. A, however, being in a
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RULES, NORMS, AND DECISIONS

strategic position vis-a-vis the others, might refuse, or hold out in
paying his share, since he knows that in the other option - $300,000 -
two sewage plants are needed (x2 and x4). He can block a canal across
his land (from B to C), and a link further uphill (E to D) would
necessitate a costly pumping-station. Although option II represents a
certain surplus capacity which the participants do not need, A could
hook into this system through a connection, running from Z to point
Y.

Thus, we seem to be faced with a situation which in a way resembles
a coordination problem and in which option I recommends itself as an
"obvious" solution. It is clearly cheaper for everyone and preferable to
individual action and/or fines from the public authorities in case non-
cooperation leads to a stalemate. But the common good here is not
simply "lumpy" like the often-given example of a bridge, which either
is or is not built (forcing universal cooperation). Rather the good is
divisible and, therefore, distributional issues arise. The multiple
equilibria are thus likely to give rise to debates about fair compensation
principles and/or to bargaining in which certain similarities to playing
"chicken" appear. Appeals couched solely in terms of cost might not
be persuasive to A, since he has the prospect of paying considerably
less if he "hangs tough." Even if option II is chosen, the price to A is
only somewhat more than his fair share would be in option I. Con-
versely, cost-appeals alone might no longer be persuasive to the other
participants after their feathers have been ruffled. Given the non-
cooperative attitude of A, they might decide to go ahead and build
option II and exclude A from the hook-up. A is then forced to build a
canal and set up a small filtration plant (x3) for his own use, costing him
$46,000. Thus, the other participants can punish A by making him pay
at least a sum close to their own expenses under option II.

Example 2 concerns the case in which a common exclusive good is
provided in a disjunctive fashion, i.e., without universal cooperation.
Thus, asymmetries that exist in international relations often make it
possible that a common good, such as free trade, is provided through
the cooperation of the major powers. Sooner or later, the smaller
countries might be forced to participate in this arrangement. The
E.E.C., composed of the major European countries, made it necessary
for the smaller nations to create a counterassociation for free trade
(E.F.T.A.). Over time, the United Kingdom had to abandon its role in
the latter organization and apply for full membership in the E.E.C.
while the other countries requested associate status. Similarly, in spite
of the Soviet Union's original refusal to participate in the I. A.E.A., the
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THE FORCE OF PRESCRIPTIONS

success of this organization resulted in a Soviet reassessment and her
joining of the agency.26

Example 3 represents the situation in which the common good has to
be provided under conditions of conjunctive supply and nonex-
clusivity. Thus we have the classical multi-person prisoners' dilemma
that Schelling mentions, such as overcrowding of parks and freeways,
fishing agreements, public vaccination, etc.27 Although there might be
"rivalry" in consumption, and therefore the condition of "joint sup-
ply," necessary for a genuine public good, is not present, the charac-
teristic of nonexcludability results from the inability or the great costs
of instituting effective measures of exclusion. The main factor inhibit-
ing cooperation is the need for universal participation; precisely
because of this exacting requirement, there is the fear that no such
arrangement is likely to succeed. In the often-discussed "tragedy of the
commons,"28 the individual villager is said to continue with the
overgrazing because of his greed. But such a choice is as likely to be
induced by the feeling of uselessness of cooperation in the face of the
odds. Therefore, overgrazing could be rather a "defensive" action of
avoiding losses rather than a dictate of greed. The results of certain
experiments seem to bear out this conclusion.29

Example 4, finally, concerns the case in which the common good can
be provided disjunctively, i.e., less than universal cooperation is
necessary. The common good can be provided by "hegemons" or a
smaller group (which in turn might profit disproportionately) because
cooperative members know that their contribution will not be useless.
On the other hand, free-rider tendencies will appear precisely because
others know that despite the low level of cooperation the common good
will be procured. The representation of these instances in cases of a
multiplicity of participants results in the two-by-two matrix shown in
figure 11.

As figure 11 suggests, the conventional "solutions" to these prob-
lems are impeded by two distinct motives: fear and greed, which
classical game-theory lumps together in the "utility maximization"
criterion of rationality. The point is not that these two motives can be
aggregated, but rather that in understanding the problems of cooperation it
makes sense to find out under what conditions which motive is likely to become
dominant.30 To that extent a priori conceptions of rationality are not
helpful, as they are likely to misdiagnose the problem of how to
eliminate the obstacles to cooperation. Consider Example 1 above: if
"ought" considerations enter into A's calculation, they are certainly
not those of norms or rules. Since he is within his "rights" to refuse to
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CONJUNCTIVE

Greed

Fear

DISJUNCTIVE

EXCLUSIVE

1

Generalized coordination game

Convention

Appeal to values and/or establishment
of exclusivity

(sewer example)

III

Coordination among "powerful"

Convention

Bargaining concerning expansion
of participation and benefits

(Britain joins EEC)

NON-EXCLUSIVE

II

n-person PD

Contract, public authority

Enforcement

(Tragedy of the commons)

IV

Hegemonic leadership

K-groups

Burden sharing arrangements

Free-riding: Arm-twisting

(Alliances)

Fear

Greed

Figure 11

participate and bring about a socially desirable state of affairs, appeals
to him will have to be couched in terms of general values such as good
neighborliness, fairness, equality, etc. Similarly, such appeals will be
part of persuasive strategies in the case of cell IV, where a hegemon
will attempt to twist arms and get others to shoulder their "fair
burden." Fear, on the other hand, prevalent in cases II and III, has to be
counteracted in a different fashion. It will impel outsiders to join as
soon as there are assurances that the common good will be provided. A
certain bandwagoning effect is likely to occur, even if the future
benefits as compared with the costs are highly uncertain and perhaps
not even susceptible to a clear assessment.

Since classical utilitarianism attempted to explain cooperation (as
well as defection) without a disaggregation of the motives of fear and
greed, several adjustments of its original position became necessary
when cooperation had to be explained under conditions of an apparent
disjunction of individual and collective rationality. These modifica-
tions were, for instance, based on the iterative aspects of many social
situations in which the same players interact without full knowledge of
the number of rounds. Thus, "shadow of the future" attained its
importance. The need for (or the possession of) "reputation"
represents another elaboration of the same original paradigm, as does
the shift from act-utilitarianism to that of rule-utilitarianism. Finally,
through the institution of a "sovereign" the actors' utility calculations
were altered by the threat of sanctions so that it became rational to
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THE FORCE OF PRESCRIPTIONS

follow the dictates of reason, or as Hobbes has it, the "laws of nature."
Although all of these attempts clarify certain aspects of social action,

serious conceptual problems remain which show the limitations of
purely prudential arguments in understanding cooperation as well as
(non-violent) conflict over goals. A more detailed discussion seems
justified. Let us begin with the "long-term" utility considerations
which allegedly induce rational egotists to cooperate. Given recurrent
and unknown numbers of PD rounds such a stance can be elicited, as
Axelrod argued, through the choice of a tit-for-tat strategy and the
application of the niceness rule.31 However, in addition, the actors
must face in iterative bargains a pay-off matrix in which their utilities
are cardinal rather than merely ordinal. The last, rather strong, require-
ment becomes clear when we realize that otherwise none of the
participants is able to make a "rational" long-term or overall utility
assessment.

Hume's argument concerning reputation introduces another vari-
ation in the utilitarian explanation scheme. In many social situations
resembling a PD game an individual who has acquired a reputation not
only chooses but also induces the others to follow a cooperative
strategy. In addition, reputation has, in a way, a life of its own. It can be
transferred from one game with one set of people to another. People
who know that X was a reliable cooperator with Y and Z will trust him/
her, assuming a certain consistency in his/her attitude or "character."
Reputation therefore often resolves the information problem that
otherwise inhibits coordination among nonparticipants or makes
cooperation possible only if the same players consistently interact with
each other and have an immediate chance of retaliation. Still, as Philip
Heymann writes, reputation is not enough in a world of rational
egotists, unless they have learned to value honesty and trustworthi-
ness as such:

the unhappy fact of the matter is that there is only a rough congruence
between the self-interested dictates of reputation and the require-
ments of mutually beneficial patterns of coordination. The benefits of
coordination frequently depend upon trust that agreed freedom of
action will be honored in spite of conflicting temptations. But the
effects of reputation provide some basis for such trust only when a
limiting set of conditions is met; any violation must be known; it must
be known by a party whose reactions to the violation are important to
the violator; and the expected cost to the violator must exceed the
benefits of giving in to the conflicting temptation. Plainly, if we had to
rely on reputation alone, the benefits of coordination would escape us
in a myriad of situations.32
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It seems that except in the special circumstances Heymann men-
tions, prudential or (act-)utilitarian considerations cannot provide
sufficient reasons for rule-following. The conventional strategem has
therefore been to argue that only acf-utilitarianism is unable to over-
come the disjunction between individual and collective rationality.
Ru/e-utilitarianism, on the other hand, was supposed to correct these
shortcomings. However, as we will see, rule-utilitarianism does not do
much better on this score. True, while the act-utilitarian could never
be bound by a promise in case the general utility of breaking a promise
was greater than that of keeping it, the rule-utilitarian has to evaluate
alternative regimes and calculate their overall utility. The argument, as
Harsanyi shows, can then take two avenues.33

One is that the choice of a regime is made by an all-wise, ideal
universal legislator, who knows all the benefits and effects each rule of
a code or regime would have upon people's incentives and expec-
tations, and who can thus assess which combinations will produce the
highest overall benefit. This fiction obviously takes care of the practical
informational impossibilities of accounting accurately for all advan-
tages and drawbacks of a regime by eliminating them through assump-
tion . Nevertheless, it will not do logically, even if we were somehow able to
find such an incredibly wise legislator. First, as should be clear, the
problem reduces itself to an act-utilitarian choice by the legislator, a
choice which is then governed by the rationality of the simple goal-
means concept of rationality. Thus, the problems are solved only by
having them assumed away. Second, and even worse, the utilitarian
account of compliance with a regime becomes incoherent. It is simply
incompatible with the utilitarian premises that an actor can "take
someone else's word for it," instead of making his/her own utility
calculations. Therefore, to "trust" the choice of an all-wise legislator is
as impossible for utilitarian actors as feeling someone else's pleasure.34

Bentham's remarks about "nonsense on stilts" seem quite applicable
here.

There exists still another avenue, however. In case we do not want to
make the heroic assumption of an all-wise legislator, we can become
Humean rule-utilitarians who either stress the development of custom
through usage, or the contractarian character of regimes. But these
versions, too, result in puzzles. For a clearer understanding of these
problems, consider the problem of lying. Typically, the individual who
is considering the telling of a lie will do so because of the higher return
of the defection strategy (lying) in contrast to telling the truth (coopera-
tion). According to the rule-utilitarian account, a liar can be confronted
with the argument, "But what would happen if everybody acted in
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THE FORCE OF PRESCRIPTIONS

such a fashion?" Thus, in cases when the veracity of the interacting
parties is at stake, this naive version of the "generalization-argu-
ment"35 is supposed to induce cooperative choices among the actors.
Similarly, when the burden-sharing of a public good is at issue, the
argument is credited with counteracting the free-rider tendencies
among utility-maximizing rational egotists. The argument usually
takes the following (more explicit) form: "The consequences of
everyone's doing X are undesirable (harmful, destructive). Therefore it
is wrong for anybody (you, the wavering actor) to do X. Conversely,
the consequences of doing Y are good, so you ought to do Y."

Clearly, this argument cannot be logically valid, since a little reflec-
tion produces many examples illustrating the absurdity of the
inference. Thus, even though it is desirable to produce food, one
cannot conclude that it would be desirable for all of us to produce food.
In the same vein, we are entitled to hold that being deprived of one's
freedom is clearly undesirable. But although nobody is likely to prefer
to have his/her freedom curtailed - pathological cases excepted - we
cannot conclude that putting people in jail ought not to occur.36 The
possibility of a society in which people can freely pursue their
legitimate interests seems to depend - to a certain extent at least - on
the willingness of the public officials to do precisely this.

3e this as it may, we are left with the puzzling recognition that we
nevertheless do find the generalization argument persuasive, and that
the logically "correct" (counter-) argument strikes us as rather unset-
tling. Consider in this context the exchange in Catch 22 between
Airman Yossarian and his Major, whose name is also Major. The
officer insists that the airman should sign up for another tour of duty.
Yossarian, tired of the war, says:

"I don't want to fly milk runs. I don't want to be in the war
anymore."

"Would you like to see your country lose?" Major asked.
"We won't lose . . . Some people are getting killed and a lot more

are making money and having fun. Let somebody else get killed."
"But suppose everybody on our side felt that way."
"Then I'd certainly be a damned fool to feel any other way,

wouldn't I?"37

Phrasing the problem in terms of a prisoners' dilemma is helpful
since it elucidates the ironies conveyed in Yossarian's response. It
becomes clear that the naive version of the generalization argument
persuades only if "bunching" has taken place. "Bunching" occurs
when the state of the world is dissected into two and only two alterna-
tives: one of cooperation and one of noncooperation. In addition, it is
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RULES, NORMS, AND DECISIONS

assumed that either state can be brought about through the choice of
the addressee. Since the noncooperative choice leads to unfortunate
consequences for all, including the chooser, cooperation is imperative
upon him/her.

In terms of a PD matrix, only the top left and the bottom right cells
are considered as possible outcomes. There are only two possible
outcomes precisely because "bunching"38 eliminates the possibilities
of my cooperating while the others do not (or vice versa). But it is not
difficult to see that bunching in cases where other people are involved
imparts some type of magical thinking into the situation. The mythical
assumption here is that my action can produce either universal
cooperation or noncooperation. Yossarian's response addresses both
simplifications. First, he argues the insignificance of his defection, i.e.,
that others would not be influenced. He accepts, however, the bunch-
ing proposition in his second comment. But since he assumed that all
others choose the non-cooperative solution instead of Major Major's
cooperative stance, he is "justified" again in refusing to serve.

Thus, the long-run utility argument based on the generalization
principle for complying with practice-type rules and precepts is con-
siderably less persuasive than usually assumed. The reason is not
simply that in the long run we are all dead, but rather that a strict rule-
utilitarian position entails serious conceptual difficulties. Hume him-
self appears to have recognized this fact when he critically discussed
the argument that "Honesty is the best policy." In a remarkable
passage of his Inquiry, he appears to concede that without additional
strong assumptions concerning the desirability of a moral life, the
principle of long-run utility embodied in rule-utilitarianism is insuffi-
cient for inducing compliance with rules among self-interested actors.
Hume writes:

That honesty is the best policy may be a good general rule but is liable
to many exceptions. And he, it may perhaps be thought, conducts
himself with most wisdom who observes the general rule and takes
advantage of all the exceptions.

I must confess that if a man thinks that this reasoning much
requires an answer, it will be a little difficult to find any which will to
him appear satisfactory and convincing. If his heart rebels not against
such pernicious maxims, if he feels no reluctance to the thoughts of
villainy or baseness, he has indeed lost a considerable motive to
virtue; and we might expect that his practice will be answerable to his
speculation. But in all ingenuous natures the antipathy to treachery
and roguery is too strong to be counterbalanced by any views of profit
and pecuniary advantage. Inward peace of mind, consciousness of
integrity, a satisfactory review of one's own conduct - these are
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circumstances very requisite to happiness and will be cherished and
cultivated by every honest man who feels the importance of them.39

While these objections to rule-utilitarianism result mainly from the
difficulties that arise from the long-run argument concerning
individual utility calculations, there are, as we have seen, also diffi-
culties in arriving at a solution in multi-party bargaining situations.
One way of dealing with these issues is to simplify the complexities of
the situation drastically. Two devices recommend themselves: either
the number of participants has to be reduced or the set of available
alternatives has to be limited. The former can occur through delegation
and the acceptance of majority voting. Finally, as a variant of the
reduction of participants, there exists the possibility of external imposi-
tion by a sovereign who effectively attaches sanctions to his command,
the alternative that Hobbes espouses. Thus, in a way, one could argue
that Hobbes represents a special case within the wider social-choice
perspective rather than an independently articulated theory.
However, the Hobbesian solution to overcome recurring PD situations
through "contract" does introduce several new elements which
deserve further attention.

The Hobbesian dilemma and its "solution"

Although Hobbes has been commonly identified with the
Austinian command theory, he expounds a much more sophisticated
theory of norms and institutions. First of all, Hobbes appears to be
aware that commands by the sovereign are an extremely costly way to
attain social order. It is precisely this type of costs that rules are
designed to overcome. In at least one of the examples he uses, the
problem of impersonal and intersubjective rules guiding action
becomes visible. Considering the performance of contracts, a practice
constituted by rules, he writes:

If a covenant is made, wherein neither of the parties perform
presently, but trust one another in the condition of mere Nature
(which is a condition of Warre of every man against every man) upon
any reasonable suspicion it is Voyd. But if there be a common Power
set over them, both with right and force sufficient to compell perform-
ance, it is not Voyd. For he that perform first, has no assurance that
the other will performe after; because the bonds of words are too
weak to bridle men's ambition, avarice, anger and other Passions,
without the fear of some coercive Power . . . but in a civill estate,
where there is a power set up to constrain those that would otherwise
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violate their faith that fear is no more reasonable; and for that cause,
he which by the Covenant is to performe first, is obliged so to do.40

Several points are worth pondering in this context. One might be
inclined to argue that Hobbes derives the success of the interaction
from the coercive power of the sovereign. However, the relationship
that results from the transformation of a bilateral bargaining situation
into a trilateral one (through the inclusion of the sovereign) is more
complicated. First, the order that results is not primarily a function of
the coercive power of the third party. Rather, order stems from the
experience of trust, or "assurance," as Hobbes himself calls it. Second,
trust in the Hobbesian sense is no longer a simple human quality
dependent upon personal acquaintance. Instead, it is mediated
through a social institution. It is trust in a general system of expectations, a
system that continues to exist even in the face of occasional, perhaps
even deeply felt and resented, disappointments. Trust in the system is
guaranteed by the intersubjectivity of the rules defining practices, such
as promising and contracting. Third, Hobbes invokes "reasonable-
ness" as a standard for obligation. Thus, the presence of the sovereign
can for the most part remain residual, an implicit threat, rather than an
explicit third party to the transaction.

This interpretation of Hobbes appears to be at odds with conven-
tional structural realism, which stresses power and downplays the
importance of norms. Nevertheless, it is Hobbes himself who
emphasized the importance of expectations for social order. True,
there is a contingent relationship between expectations and the role of
force, because Hobbes believes - in accordance with his pessimist view
of human nature - that it is mainly fear (rather than the perception of
mutual advantage) and the avoidance of a social evil (rather than the
idea of a common good) that motivate people. However, since con-
tinual enforcement is not viable, every exercise of coercive force has to
be transformed into one of "power," that is, linked to expectations
which not only force an actor to act in a certain way but also inform
him/her why he/she is being forced and how the unenviable conse-
quences can be avoided in the future by complying with norms. Thus,
Hobbes is much more interested in the latent presence of the sovereign,
mediated by the establishment of the common meanings of words, and
appropriate beliefs, including an officially propagated religion, than in
coercion and its instruments.41 Such an interpretation also suggests
that a variety of rather complex social arrangements has been aggre-
gated under the rubric of "contract" and that disentangling them
might be useful for a fuller understanding of the interaction between
formal institutions and normative structures.
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THE FORCE OF PRESCRIPTIONS

On the most basic level, the establishment of a sovereign relieves the
parties even in single-shot transactions from the fear of being played
for a "sucker." This fear is naturally aggravated by the sequential
performance of the obligation, as pointed out. Although the role of the
sovereign remains in most cases residual - as the common knowledge
of a third party's existence is usually sufficient in structuring mutual
expectations - the institution of contracting raises other important
problems.

Contracting is possible only when property rights are well
established and protected. It is here that governmental powers become
particularly important. Governments are therefore not only residual
"enforcers" of transactions, seeing to it that the transfers take place in
accordance with the wishes of the contracting parties, but they also
p}ay a much more interventionist part as defenders of the original
entitlements.42 Furthermore, if rights have been infringed, the role of
the sovereign is often interventionist in still another respect: it becomes
the "authority" which is entitled to assess damages according to
certain (liability) rules. Thus, the enforcement of contracts, the guaran-
tee of property rights, and the power of authoritatively deciding on
restitution or damages raise many more, and quite different, issues
from those of simple threats with which Hobbes is often identified.

Let us begin with property rights. Since exclusiveness is one of the
characteristics of property rights, we can see how the assignment of
such entitlements counteracts the fear generated by some types of a
generalized PD situation, depicted by Hardin's "tragedy of the com-
mons." While the exclusivity of rights has often been decried as the
foundation of inequality, property rights have important social bene-
fits even on the international level.43 Under certain circumstances
rights not only ensure the best use of a resource, given the preference
of the actors, but also prevent the consumption function of the
participants from being skewed toward early use, thus contributing to
the early exhaustion of the commodity. (This is the familiar "common
pool" problem.) Significantly, the new draft treaty of the Law of the
Sea Conference (UNCLOS III) has dealt with the problem of managing
the living resources of the sea largely by expanding the property rights
of coastal states (with minor provisos for the preferential treatment of
claims made by noncoastal states).44 Such a regime obviously sacrifices
important communitarian values, which had given rise to the concept
of a "common heritage." However, this property-regime is cheap to
maintain and probably more effective when compared to more elabor-
ate but complicated communitarian alternatives.

In the case of a transfer of rights, the role of the public authority is
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restricted to safeguarding the initial entitlement and the terms of the
"deal." Only the buyer and seller can set the "price" for the right.45

However, rights can be infringed upon sometimes through
inadvertent action or other special circumstances. The straying of cattle
into a neighbor's property, ruining his crops, is the usual textbook
example for the latter problem. In that case, the contract solution does
not provide for a resolution through the interactions of the affected
parties. Rather, the contract involves here the resort to the public
authority for remedies. Liability rules therefore leave the various
parties free to pursue their ends, provided they are ready to pay
damages in cases of interference. Such rules therefore not only presup-
pose the existence of an effective mechanism for settling disputes, but
also assume a clear understanding of the various costs resulting from a
particular interference. But since we live in a world of imperfect
knowledge and since neither the victim nor the tortfeasor is entitled to
set the "price" for the infringement of rights (because of the undeni-
able incentive of "strategic behavior"), it is clear that such decisions
involve a large amount of discretion. Furthermore, the result and the
acceptance of any particular decision of the authorities by the litigants
and - more importantly - the "audience" depends to a large extent
upon the generalized respect for "the law" and the sovereign rather
than on the rational assessment of the various gains and losses in a
particular case, or even several instances.

The interventionist position of the sovereign can be seen even in the
law of contract, when the "sovereign" has increasingly moved away
from simply ascertaining the will of the parties, such as in Norrington v.
Wright (1885),46 to the consideration of a wider variety of factors, such
as in Helgar Corp. v. Warners Features (1918).47 In weighing the type of
damages resulting from a breach of contractual obligations the
sovereign expanded the set of relevant considerations from the
ascertainment of the "will" of the parties to those of "justice" in
general.48 Precisely for these reasons the discretionary powers vested
in the sovereign have to be carefully bounded by normative con-
straints. Governmental powers are thus a very special type of rights in
that they not only grant to office-holders a certain authority, but they
impose at the same time specific duties as to the scope and domain of
their rights. Normal rights, on the other hand, are characterized by the
fact that the right-holder can choose whether or not to exercise his/her
rights and that those bearing the correlative duties are different persons.

From these brief remarks it can be seen that the Hobbesian construc-
tion of a sovereign and his powers, leaving him in the "state of nature"
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vis-a-vis his society, fundamentally misdiagnoses the problem of
authority. It takes only a little reflection to realize that, given Hob-
besian premises, no "contract" setting up a governmental authority
would ever be possible. Furthermore, no government could stay in
existence - should it have been established by some miracle - since
disinterestedness and impartiality cannot be assumed on the part of
the sovereign as long as he remains in the state of nature.

There remain additional issues in the institution of contracts, even
among private parties, which need further discussion. It is precisely
the issue of what is just or fair under given circumstances which
introduces complexities into contracting that make it impossible to
derive obligations simply from the binding character of institutional
rules.

IV THE COMPLEXITIES OF INSTITUTIONAL RULES:
THE CASE OF CONTRACT

From this argument concerning the importance of expec-
tations mediated through institutions several corollaries follow. First,
as we have seen, Hobbes's solution is neither exhaustive of the role of
third parties nor does it deal adequately with the problem of rule-
guidance in a variety of situations. In short, rules and norms serve a
much greater variety of functions in two and three-party contexts.
These can be represented in a two-by-two matrix, depending on
whether we deal with a two-party (bargaining) or a three-party con-
text, and whether we deal with the prevention of mutually destructive
solutions to the dilemma, or with the problem of enforcement. (In
figure 12 the ex ante-ex post dichotomy is designed to reflect the latter
condition.)

From this little representation it becomes rather clear that the
problem of rules (norms) guiding conduct cannot be reduced to one of
sanctions (subsection IHb), or enforcement (subsection IVb), or that of
authoritative norm-application (subsection IVa). But even if we deal
with instances of adjudication, the roles norms play in other contexts
have to be taken into account as they could void the contract. Most
obviously, this is the case when courts have to ascertain whether the
parties had satisfied the conditions for making a contract (for example,
had they "capacity" to contract in that they were, for instance, not
minors?) and whether there was a "meeting of the minds" at the time
the parties arrived at a substantive understanding or deal.

Furthermore, cases arise in which courts have to go farther in their
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probings than simply ascertaining the intentions of the parties and the
conformity of their dealings with the formal requirements of contract
law. Consider the following cases:

1. A, a contractor, obliges himself to build a house for B. Shortly
before completion the ground shifts and the house is practically
destroyed. B now requires the contractor to build him a new
dwelling. The contractor obliges, only with the same result.49

2. The same as above, only that the house is not destroyed and
payment is to be made in only two installments. After eight
months all work is substantially completed, but the contractor is
behind in landscaping as specified in the contract. B alleges a
violation of the contract and refuses payment of the second
installment.50

3. C purchases a red Camaro from X and pays in full. When the car
is delivered, it is blue. C requests his money back because of a
breach of contract. X refuses, claiming the breach (wrong color)
is not of a "material" nature.51

4. F purchases cotton from a seller in India. The cotton is supposed
to be delivered on a ship called Peerless. When the ship arrives
(the cotton prices having drastically declined), F refuses the
merchandise, claiming that he intended to take delivery from
another ship also called Peerless that had landed earlier.52

5. A applies for a life insurance policy. The medical examination
shows that his health is excellent. After a year, he is killed in a car
accident. The life insurance company refuses payment, claiming
no contract existed since it never signed and returned the policy
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to the deceased. Together with this refusal, the insurance
company returns the four quarterly payments.53

6. Z, who knows that his house is infested by termites, replaces the
infested parts of the structure but does not treat the house for
infestation. He sells the house to K who, during the bargaining,
never asked about termites or the possibility of infestation. Z is
silent on this point. When the damages are discovered by K after
the sale, K requests his money back. Z refuses, arguing that he
never intended to mislead the buyer, would have disclosed the
damage when asked, and therefore should not have to bear the
burden of K's negligence in inquiring when buying a house
which was open to his inspection and was bought "as if."54

7. A railroad company sells tickets which have very explicit
waivers of liability on their back. X buys a ticket, notices these
waivers, argues with the ticket salesman, but mounts the train.
Because of negligence (faulty equipment and the engineer's
mistake), the train derails and X is injured. The railroad refuses
to pay damages.55

8. A prospector sells B a stone for one dollar which turns out to be a
rough diamond. A demands the return of the stone on the basis
of error.56

9. A sells B a cow which both assume is barren, but is actually
pregnant at the time of sale. When A realizes this he refuses
delivery.57

10. A promises B, his nephew, $5,000 if he does not smoke and
drink before his twenty-first birthday. By the time B is 21, the
uncle is dead and the executor of the uncle's will refuses
payment, claiming that the promise lacked "consideration"58

since it benefited only the promisee.59

11. G, a master of a ship, promises his crew, while in rough seas, a
special bonus if they exert themselves in order to safeguard ship
and cargo. Later, when safe in port, he reneges on his promise
and the seamen sue for their bonus.60

12. A and B make a contract that S is to render a benefit to C. C, not
knowing about his good fortune at the time of the agreement, is
overjoyed when he hears about it and expects A to perform.
Over a period of time, A makes excuses and finally tells C that he
and B have agreed to invalidate the original agreement. C,
although not part of the original contract, insists on
performance.61

13. B rents a room from C. The room has not been used for several
years and B discovers a big envelope with money. C admits not
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being the owner and, in fact, the owner cannot be traced. Has C
a right to the find (since it is his house) or is B, who not only
found the money, but also found it in his rented room, entitled
to the sum, or should it be shared?62

14. In a storm a freighter loses part of its cargo, which belongs to
several owners who had contracted for the transport. Should the
loss be "where it falls," i.e., those owners who lost their
property are entitled to nothing, while the lucky others do not
share the losses? Should the owner of the vessel bear the burden
or should some type of burden-sharing be imposed by the
court?63

Several points emerge from the analysis of these few cases. First,
Hobbes's prototypical example of a contract involving sequential per-
formance is quite limited in showing the complexities of contracting, as
well as the problem of trust and assurance necessary to facilitate
exchanges. These impediments are not alleviated by simply entrusting
the institution of the court (as the representative of the sovereign) with
a more explicit presence than that contemplated by Hobbes. Even if
one takes Holmes's realist position of the bad man (and its corollary
that the law is what the courts do), one has to know - especially when
one is one of Holmes's (or Hobbes's) "bad men"64 - what the principles
are according to which courts are likely to decide. To argue that it is
those interests which are safeguarded by the contract or promise is not
very helpful, since courts enforce certain promises and contracts while
they refuse to do so in other cases. After all, contracts when entered
under duress, or when made contra bonos mores, are void. Similarly,
promises - unless given under a seal65 - are in common law countries
usually enforceable only when they imply "consideration." Thus, the
argument of the executor in example 9 is based on this doctrine, while
in case 10 the court held that the nephew's compliance with the uncle's
demands (even if they benefited him and not the uncle in the sense that
it led to a healthier lifestyle of the nephew) established sufficient "con-
sideration."66

Similarly, even when express promises are lacking - i.e., when a
doctor treats an unconscious man who dies and when the doctor then
asks for payment for his services from the deceased's estate67 - courts
are often inclined to "imply promises and fill in the missing terms and,
in general, pursue the beneficent end of making contracts for their
parties."68 At times, such discretion leads to, at first sight, quite
startling results, as Lord Kenyon in Harris v. Watson (case 11 above)
shows. Referring to the doctrine in maritime law that the crew are to
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exert themselves in order to save a ship, Kenyon denied the request for
the bonus payment on policy grounds:

If this action was to be supported, it would materially affect the
navigation of this kingdom . . . for if sailors were in all events to have
their wages, and in times of danger were entitled to insist on an extra
change on such a promise as this, they would in many cases suffer a
ship to sink, unless the captain would pay any extravagant demand
they might think proper to make.69

Thus, higher-order principles and/or policy considerations may be
invoked to void promissory or contractual obligations. This is quite at
odds with the conventional conception that the court's task is simply to
enforce the parties' will. In the latter case, relief would be narrowly
circumscribed by error or fraud at the time when the parties made the
agreement. Example 9 is to that extent a classical case in which the
mistake on the part of the seller provides the reason for releasing him
from the contractual obligation. Case 8 seems to fall into the same
category, although the court went the other way. The justification was
that it was not so much a "mistake" as the speculative nature of any
dealings among prospectors which governs such transactions.70 Since
both buyer and seller are aware of the potential windfall, such bargains
are enforceable since they are not based on the common conception of
error.

Case 6 appears to be similarly situated. The question is not so much
what the factual situation was, but to what extent courts can be
invoked to provide relief if one of the parties fails to have adequate
understanding of the situation while making the contract. The issue is
therefore whether there is a duty to disclose essential defects in the
precontracted phase although no fraudulent intention need be present.
Civil law countries have developed the doctrine of culpa in contra-
hendo,71 which imposes a duty of disclosure on the seller. The common
law also has increasingly stressed the principle of good faith72 as a
precontractual duty against the "arms' length doctrine" of former
times.73 These principles are operative in case 5, in which the undue
delay of signing a policy cannot be pleaded as a defense. The fact that
technically no contract was in existence is defeated by considerations
of equity. In addition, the receipt of premium payments might be
construed as a functionally equivalent action to a formal signature.

Case 4 raises the same issue, whether a contract was or was not in
existence. When Ruffles v. Wichelhaus74 was decided, the Court held
that there was "no meeting of the minds" and therefore no contract.
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Consequently, it held for the defendant, who had refused acceptance
of the cotton as well as payment. However, even if there might have
been a mistake preventing an exact "meeting of the minds" among the
contracting parties, the question is still whether this mistake was of
such a material nature as to justify the conclusion of the Court. It is
exactly this distinction between material and non-material breaches on
which the decisions in Cases 2 and 3 turn. While the failure to finish the
landscaping work constitutes a breach of contract, it is not "material"
enough to justify nonpayment (save keeping a small amount in
escrow). On the other hand, the classical "perfect tender rule" applied
to sales contracts provides that even minor deviations in the quality,
quantity, and number (or color) voids a sales contract.

Cases 1, 7, 12, 13 and 16 raise more difficult issues for contracts as
they turn (like Case 9) largely on policy considerations. Here, the limits
of the institution of contracting (Case 12) are at issue by either
including or excluding benefits to third parties or by allocating risks
and liabilities in a principled fashion. The invalidation through the
courts of many waivers of liability in standard contracts, as well as the
development of the doctrine of "frustration" (for example, releasing
the builder in Case 1 from his strict liability), has occasioned the
present discussion in jurisprudence about the "death of contract." It
led to the suggestion that contracts should be emancipated from the
institution of promising and be absorbed into the law of torts.75 This
debate is not merely academic, since it revolves around the problem of
what principles and norms are applicable in construing contractual
obligations or in filling in the "gaps" when unforeseen circumstances
arise.76 This leads us back to the question of why we should comply
with institutional rules, i.e., why are contracts and promises binding?

V THE LIMITS OF PRUDENTIALISM: DURKHEIM
AND FREUD ON NORMS

We started out with the rule-utilitarian position of Hume and
saw that his argument, elaborated on the basis of "coordination
norms" and instrumental, instruction-type rules, could not satisfac-
torily deal with certain problems of institutional or practice-type rules.
In particular, Hume's argument about the need for reputation and the
long-term interest in keeping one's promises works - if at all - only
under special circumstances. In addition, there is a hint that it is
logically faulty (petitio principii). Since both the loss and the acquisition
of a reputation presupposes the general acceptance of the practice,
reputation cannot be invoked as the reason for the acceptance of the
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practice. Hobbes's attempt at explaining rule-following for the cases of
practice-type rules fared not much better. His paradigmatic case of
sequential performance of contracts is far too simple to cope with the
complexities of the institution of promising and contracting. The
selection of the fifteen cases above was designed to show a variety of
problems which are likely to arise. Three corollaries follow from these
considerations.

One, it became clear why realism quickly has to become legal realism.
After all, the sovereign "command" has to be applied to the contro-
versy and therefore needs interpretation. Two, our discussion demon-
strated that compliance with decisions by a court is something
different from compliance with simple rules. It becomes what Fisher
calls "second-order compliance."77 Although this deference to
authoritative decisions is parasitic upon the compliance with standing
rules (first-order compliance), it has some distinct features, as we shall
see in chapters 7 and 8. Three, the interpretation of Hobbes showed
that while compliance with a court decision is explainable in terms of
the original "contract" establishing the sovereign, his theory fails to
account for the binding character of the social contract itself in the state
of nature. Arguing that the original contract is binding because it is a
promise pushes the argument only one step further back. It seems that
no purely prudential reasons suffice to establish the obligatory charac-
ter of certain practices such as contracting and promising. If it is not
prudence alone, what other considerations become relevant? I shall
argue that only the emergence of a "moral point of view" can resolve
some of the puzzles.78

DURKHEIM AND THE MORAL CHARACTER OF RULES

Why should one keep one's promises? It is here that Durkheim
advances our understanding by pointing to the importance of the
extended "self" and to emotional attachments created through ritual
activity and through communicative action. Rituals not only bond
people together, calling attention to their relatedness in a compelling
fashion, but also give meaning to social interactions by enlarging the
"self" of the actors through the inclusion of societal concerns. Thus,
the emotional roots connecting the "self" with significant others
remain important even after primitive bonding is largely supplanted
by verbal argument. Communicative action, which evolves when
ritualistic bonding in primitive society comes under pressure,
establishes a conceptual frame within which the force of norms as
conduct-guiding devices can be discursively ascertained.
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That is, in fact, the distinctive mark of my attitude. Instead of joining
with the utilitarians in misunderstanding and denying the religious
element in morality, or hypostatizing with theology a transcendent
Being, I feel it necessary to translate it in rational language without
thereby destroying any of its peculiar characteristics.82

Thus Durkheim transforms religion from a historical event of revela-
tion, or from the inception of a practice (ritual), to one of the
transcendence of the individual in the direction of an ideally sym-
bolized society. This society, in turn, guarantees in its rites and myths
the cohesion and coherence of the world, as well as the objectivity of
the moral order. With its duty-imposing claims upon the individual, it
is the absolute, and at the same time only a relative order, for all
obligation results from the form of life that characterizes a specific
society.

Nevertheless, Durkheim realizes that a fundamental change in the
moral character of rules and obligations occurs when language inter-
venes. Solidarity, the moral basis of the society, which was previously
largely guaranteed by shared religious practices (rites), is now trans-
formed into a justificatory argument. The commonality of experience is
no longer one merely of sentiment; it depends rather upon the success
of communicative action.83 Claims to validity have become the basis for
the prescriptive character of rules. Customary norms have lost the
naive respect upon which they relied and have to be tested and
corroborated by justificatory arguments. Rules themselves are vulner-
able to defeating reasons, and exceptions and exemptions restrict the
scope of rules, depending upon a whole host of interacting factual and
value claims. In other words, the homogeneity of prescriptions, all
originally experienced as sacred, is differentiated. Within the norma-
tive realm principles and rules can be distinguished, and different rule-
types can be identified. Durkheim's analysis helps us clarify three
points, although with different degrees of success.

First, it enables us to clear up one of the fundamental misunder-
standings common to law and morals alike: that the obligatory force of
a rule or norm derives from the issuance of a command by God or the
sovereign. This command theory seems to be acceptable only as an
explication of the experience of the sacred. Justifications in terms of
intersubjective reasons, on the other hand, are claims to validity that can
be decided only discursively. Deliberation, rather than following
another's command, is the prototype for deciding moral questions.84

Deliberation and persuasion are similarly characteristic of legal deci-
sion-making, as the metaphor of "finding the law" and the need for
reasons offered in a judicial pronouncement indicate. After all,
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without such reasons a decision is usually considered illegitimate and
in violation of "the law." Secondly, Durkheim is helpful in advancing
the analysis of the reasons for the obligatory force of practices like
promising or contracting by showing their roots in rituals. As we have
seen, practice-type rules contain instructions for performances. Per-
formative expressions, such as "hereby," or the affixing of signatures
or a seal (the ritualistic character of these gestures is still evident),
specify the conditions under which a given action is valid; the enforce-
ment of promises without "consideration" but given under "seal" is a
good example.

The third contribution of Durkheim's theory is his emphasis on
emotions for social life. By making the society the love-object of actors,
the individual identifies himself/herself with the collectivity and
attains in this process also a "self." Identity is guaranteed by the
structure of relations that we have wanted because we loved the others
and which

we cannot fail to want and to love because otherwise we would lose
ourselves and our capacity for wanting and loving. . . We are certain
of loving and wanting them and of being loved and wanted in return.
It is precisely because they are stable love objects and a source of
certainty that we are able to live without continually being thrown
into total crisis.85

But by the creation of love-objects, there are also those who become
objects of our aggression. It may be that they are our personal enemies,
but "more often than not these objects of aggression are . . . institu-
tionally defined."86 Durkheim failed to deal with this other side of
social solidarity, although his treatment of the "sacred" which is
experienced with "awe" and with an intense ambiguity of feelings could
have led to a more systematic treatment of aggression and social
conflict.

It was only Freud who systematically developed these ideas. The
initial experience of ambiguity of emotions vis-a-vis love-objects shows
the presence of two conflicting emotional principles, Eros and
Thanatos. The differentiation process can be studied in individual as
well as social development. Criticizing the utilitarian account of social
solidarity, Freud remarks:

The interest of work in common would not hold society together;
instinctual passions are stronger than reasonable interests. Civiliza-
tion has to use its utmost efforts in order to set limits to man's
aggressive instincts and hold the manifestations of them in check by
physical reaction-formations. Hence, therefore, the use of methods
intended to incite people into identifications and aim-inhibited
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relationships of love, hence the restrictions upon sexual life and
hence too the ideal's commandment to love one's neighbor as oneself
. . . civilisation is a process in the service of Eros, whose purpose is to
combine single human individuals, and after that families, then races,
peoples and nations, into one great unity. . . But man's . . . aggress-
ive instinct . . . opposes this programme of civilization . . . What
means does civilization employ in order to inhibit the aggressiveness
which opposes it, to make harmless, to get rid of it, perhaps? This we
can study in the history of the development of the individual. What
happens in him to render his desire for aggression innocuous?
Something very remarkable . . . His aggressiveness is introjected,
internalized; it is, in point of fact, sent back to where it came from, that
is, it is directed towards his own ego. There it is taken over by a
portion of the ego which sets itself over against the rest of the ego as
super-ego, and which now, in the form of "conscience" is ready to
put into action against the ego the same harsh aggressiveness that the
ego would have liked to satisfy upon other, extraneous individuals.87

In short, social solidarity becomes possible through the displace-
ment of aggression to impersonal norms, and it is now largely the
normative structure which determines which objects are to be loved.
"In this system of symbols, the norms therefore constitute the boun-
dary inside of which eros is to be found and outside of which lies
aggression."88 The shift from the undifferentiated feeling of ambiguity
to a moral order which links emotions to normative structures in the
mature personality had been foreshadowed by Durkheim's studies
into the origins of primitive religions and the emergence of morality.
However, Durkheim's work did not provide a clear picture of how
emotional attachment and normative structures relate to each other at
a stage when communicative action and the ascertainment of validity
claims have taken over the functions of ritual activity in procuring
social solidarity.

In one of the most moving scenes of his Eumenides, Aeschylus
depicts this change, in which the revengeful impulses, symbolized by
the Furies, become the good spirits (Eumenides-Eti^evi6e5). Sub-
servient to the law, to the dike (5focn) of Zeus, they are also now the
law's implacable avengers. It is this reconciliation of the destructive
impulses with the normative order which creates the community
characterized by brotherly love (tyikia-philia), in which persuasion and
argument rather than revenge and force reign.

Athene: Now for the love that you perform, to this dear land my heart
is warm. Holy persuasion too I bless, who softly strove with harsh
denial, till Zeus the Pleader came to trial, and crowned Persuasion
with success . . .
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Chorus: Let civil war, insatiate of ill, never in Athens rage. Let burning
wrath, that murder must assuage, never take arms to spill, in this my
heritage, the blood of man . . . Let all together find joy in each other;
and each love and hate with the same mind, as his blood-brother; for
this heals many hurts of humankind . . .
Athene: . . . Great gains for Athens shall arise from these grim forms
and threatening eyes. Then worship them with friendly heart, for
theirs is friendly. Let your state hold justice as her chiefest price and
land shall be great and glorious in every part . . .
Chorus:. . . Now great, all seeing Zeus guards the city of Pallas; Thus
God and Fate are reconciled.89

VI

This chapter attempted to answer the question of why actors
"follow" rules. Starting with the "problem-solving" approach devel-
oped in the previous chapter, the argument was developed in four
steps. First, I tried to correct the largely mistaken notion that explain-
ing an action in terms of norms entails a (probabilistic) prediction about
future conduct.

The second step involved the explanation of rule-following in terms
of the standard rule-utilitarian account, i.e., showing that the action
was in the interest of a given actor. While in narrow act-utilitarian
explanations there is no need for the inclusion of rules and norms, rule-
utilitarianism, such as espoused by Hume, argues for the long-term
utility of the adoption of regimes by individual actors. But as the
problems with the generalization argument and those arising out of
multi-party bargaining situations showed, the rule-utilitarian account
needs substantive revision. I then discussed the Hobbesian version of
rule-following, which seemed to be a special case of the prudentialist
stance inherent in utilitarianism.

The third step involved the demonstration that Hobbes's solution to
the problems raised by practice-type rules (contracting) is rather
limited in its relevance and in its dealing with the complexities that
actors encounter in making promises to each other and in obligating
themselves through contracts. A set of cases taken from contract law
demonstrated the inadequacy of explaining rule-following in terms of
the paradigm of sequential performance of contracts.

The discussion of Durkheim's "idealist" position, examined in a
fourth step, was designed to go beyond the inadequacy of a purely
prudential stance in the case of practice-type rules and precepts.
Durkheim's analysis of the experience of the "sacred" provided
important clues as to the importance of verbal argumentation at a time
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when the cohesion of a society is no longer experienced on the level of
emotions or common rituaB. Nevertheless, Durkheim's inability to
come to terms with the ambiguity of emotions inspired by the sacred
prevented his analysis from proceeding.

The brief discussion of Freud indicated in what direction
Durkheim's analysis has to be developed further. It also attempted to
demonstrate that rule-following in the case of practices and precepts
has to be understood against a considerably wider conception of the
"self" than that of (rule-) utilitarianism. Precisely because the
individual experiences a conflict with others concerning the goals, the
issue arises of how such conflicts can be mediated by norms and rules.
The argument of the next chapter therefore deals with the criteria for a
discourse on "grievances," through which conflicts over goals can
become susceptible to a rational treatment even if no unique and
compelling solution emerges. This discursive treatment of conflict in
terms of competing validity-claims, in turn, provides the background
for the discussion of law as a specialized style of reasoning in chapter 8.
Through the adoption of certain additional techniques to cases and
controversies, authoritative decisions can resolve conflict among the
contending parties by settling on one among several, perhaps even
equally possible, alternatives.
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