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 The Social Contract of the French:
 Sieyes and Rousseau

 Bronislaw Baczko
 University of Geneva

 In the autumn of 1789 P. C. F. Daunou published a pamphlet in which
 he took a stand on questions that had stirred public opinion: What
 constitutional laws were necessarily common to all political societies?
 Had France a constitution bequeathed by its past? Or was it true that,
 in order to have one, "before creating all must be destroyed"? Did the
 king have the right to veto decisions of the constituent power? Daunou' s
 answers, those of a somewhat moderate "patriot," were hardly orig-
 inal. The title of his pamphlet, Le contrat social des Franfais en 1789
 (which I have borrowed for this article) is a clear illustration of how
 the "patriotic mind" viewed events: the nation, in an exceptional ep-
 och, was in the process of renewing its founding contract. The political
 stakes of the moment heatedly debated since the convocation of the
 Estates General were inseparable from the problems implied by the
 notion of the social contract, and thus from the question of the very

 foundation of any legitimate political body. In order to grasp the burning
 questions of the day, it was necessary to return to the principles elab-
 orated by political philosophy in that "enlightened century." By the
 same token, however, the intellectual heritage of Montesquieu and
 Rousseau, of Locke and Mably, had to be reexamined in light of the
 new problems prompted by the "regeneration of the French," by the

 determination of that ancient nation to make a new start and redefine
 the very principles of its political existence. Far from finding consti-
 tutional problems of an intricately technical nature tiresome, public
 opinion now found them of passionate interest.

 I sometimes hear it said that one does not make laws with metaphysical
 arguments. This is like saying that one must not reason about principles. I
 hold, to the contrary, that there is no other way to make good laws than to
 return to the original principles of the laws, and if these principles are nec-
 essarily abstract, one must, like it or not, reason about them in abstract fashion.
 I hold that there is no science, politics included, that does not have its prin-

 [Journal of Modern History 60, suppl. (September 1988): S98-S125]
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 Sieyes and Rousseau S99

 ciples, and that one will always make dangerous and serious mistakes by
 straying from the necessary principles on which legislation depends.'

 Obviously, this attitude (characteristic of the debates of 1789) reflects
 the spirit of the "enlightened century" and its tendency to search for
 the "origins" of social phenomena, by which contemporaries meant
 both causes and aims. It is important to note, however, that this way
 of thinking contributed to the radicalization of political positions in the
 crisis of 1789. For the Patriot party, which to a great extent adopted

 this line of thinking, there was no question of a pragmatic approach to
 the problems at the heart of the crisis the state's finances, the com-
 position and scope of the Estates General, and so forth. "Not to stray
 from principles," to think in terms of "political science," meant re-
 ducing all that was in dispute to the basic question of the recasting of
 power. To evoke an original "social pact" meant questioning the very
 legitimacy of the political regime.

 Thus reference to the social contract occurs constantly in the in-
 numerable writings of the period, as in the debates of the National
 Assembly. The concept was as widespread as it was vague. There was
 common agreement, as a sort of first axiom, on the universality of the
 contractual principle as the basis of all legitimate political bodies as
 well as on the urgent need to put the current regime of French society
 in accord with it. Before discussing this concept (which has many
 implications and ramifications) and its capital importance within the

 formation of the political culture of the Revolution, I need to define
 the scope of my analysis, which focuses on the relationship between
 Sieyes's thought and the political works of Rousseau. I am not con-
 cerned with tracing Rousseau's influence on Sieyes. The "hunt for
 influences" that is the province of a certain school of the history of
 ideas is remarkable for an intellectual sterility that no longer needs to

 be demonstrated. All the "publicists" of 1789 worked on terrain that
 Rousseau had plowed in depth and that Montesquieu, Mably, and the
 writers of the Constitution of the United States had cultivated as well.
 The epoch disposed of a particularly rich store of common ideas. The

 l Jean Paul Rabaut Saint-Etienne, speech to the National Assembly, Sep-
 tember 4, 1789, Archives parlementaires (Paris, 1875), vol. 8. Further refer-
 ences to documents published in this source will give only the dates of the
 speeches. It is not necessary here to reiterate reservations concerning the
 methods used for collating texts in the volumes of this work covering the
 Constituent Assembly.
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 political writers knew all these works admirably well, profited from
 them, and made them available to public opinion.2 But Sieyes's orig-
 inality lies elsewhere. Rousseau's thought was for him both a point of
 departure and an unavoidable obstacle. He took from the Contrat social
 a question fundamental to a new political space, that of modern de-
 mocracy, and he provided his own answers to that question, clarifying
 in the process certain dilemmas inherent in Rousseau's theses. Sieyes
 was not only the "constitution maker," a cliche that at best recalls that
 he was indeed the artisan both of the constitution that opened the
 Revolution and of the one that closed it. Sieyes was an original political
 thinker. He gave conceptual form, in the terminology of constitutional
 law, to an entire set of problems of a purely political nature relating to
 the invention of modern democracy, an experience new in history. He
 brought out the difficulties that enthusiasm for democratic principles
 all too often concealed. How was it possible to think in terms of law
 of a revolution that was a rupture of the law? How could one envision
 democracy as the affirmation of both individual liberties and the sov-
 ereignty of the nation? How could the French be thought of both as
 an association of free and independent individuals and as a nation, the
 product of a long historical evolution? Sieyes's reflection on the " social
 contract of the French in 1789" touched on all these questions, and it
 was on this terrain that he challenged Rousseau's work.3

 THE SOCIAL CONTRACT AND CONSTITUENT POWER

 "They call . . . constitution of the state what is, at base, merely their
 constitution.... In order to justify these forms and these laws, they

 2 See J.-J. Tatin, "Lectures et interpretations du Contrat social de 1762 a la
 fin de la Constituante" (Ph.D. diss., Universite de Fransois Rabelais, Tours,
 1986), which analyzes the constant presence of the Contrat social in political
 debate between 1762 and 1791.

 3 To add two other limitations, first, I shall not go beyond the year 1789 in
 any detail; and second, I shall limit my remarks to problems directly or indi-
 rectly connected to the concept of social contract. For more detailed treatment
 of questions that I take up only partially, see, for the constituent power, Egon
 Zweig, Die Lehre vom Pouvoir Constituant: Ein Beitrag zum Staatsrecht der
 franzosischen Revolution (Tubingen, 1909), an older work but still indispens-
 able; Pierre Duclos, La notion de Constitution dans l'oeuvre de l'Assemblee
 constituante de 1789 (Paris, 1932). On the concept of political representation
 in Rousseau and Sieyes, see Jean Roels, Le concept de representation politique
 au XVIIIe siecle fran,cais (Louvain and Paris, 1969). Paul Bastid, Sieyes et sa
 pensee (Paris, 1939, 1970), remains useful as a reference in spite of its hagio-
 graphic cast.
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 Sieyes and Rousseau S 101

 cite their great age, but the great age of a law proves only that it is
 old .... They cite history, but our history is not our code."4 Sepa-
 rating politics from tradition was common among the political writers
 of the national party. Sieyes not only shared this impulse but pushed
 it to its ultimate intellectual and political consequences. The convo-
 cation of the Estates General had aroused "a widespread zeal for
 searching out old registers that might mention our ancient public law"
 in order to "interrogate this sort of oracle." A throng of writers, "in
 gothic ecstasy," wore themselves out by "asking the past what we
 should be in the future, in seeking in threadbare traditions, tissues of
 folly and lies, the laws to restore public order.... [They] stubbornly
 rummage through all the archives, examine documents, compile in-
 numerable memoranda, search, and revere even the most minuscule
 fragments, no matter how apocryphal, obscure, or unintelligible they
 may be." But, Sieyes continued, one century's witness was disavowed
 by men of the next; "the most positive affirmations of a writer are
 contradicted by the author who preceded him and by the one who
 will follow him." The past was not only uncertain and unclear, but
 the very idea of referring to it for political models was erroneous.
 "We will not be reduced, at the end of the eighteenth century, to
 invoking the enlightenment of Sicambrian or Welch legislators. Where
 would men be, if all they could do was to consult their ancestors?"
 History could furnish only "the sad picture of the errors of our fa-
 thers." A radical break with the past therefore had to be made. The
 needs of the present came before the pretensions of the past, for the
 age of an institution did not assure its legitimacy. Legitimacy consti-
 tuted the central question in politics, and it was precisely the legiti-
 macy of current institutions that had to be examined. Intellectually,
 to confuse age and legitimacy would be to revert from the eighteenth
 century to the Middle Ages; politically, it would be to fall into the
 trap laid by the privileged. If archives had to be consulted at all costs,
 it was necessary to turn to "the authentic archives of peoples . . . but
 it is in reason and not elsewhere that their faithful and sure repository
 lies." Only there were preserved "the earliest conventions that de-
 termine the form and the rights of all human association."5

 Sieyes thus adopted Rousseau's point of departure. Political insti-
 tutions, and in particular the relations between the governors and the

 4 Jean Paul Rabaut Saint-Etienne, Considerations sur les interezts du Tiers-
 Etat adressees au peuple des provinces, par un proprietaire foncier (1788),
 pp. 12-13.

 5 Emmanuel Joseph Sieyes, Vues sur les moyens d'execution dont les repre-
 sentans de la France pourront disposer en 1789 (Paris, n.d.), pp. 31-37.
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 governed, should be examined first for their legitimacy, which is to say
 "that we must always go back to a first convention" and to the act
 "by which [a people] has become a people."6 The conceptual me-
 chanics and the theoretical procedures of the Contrat social are also
 easily discernible in Sieyes's analysis of these "first conventions," the
 first step toward "understanding social machinery."

 To return to the "first convention" meant, first, "to return to the
 will, which is free in its essence, as to the one source from which,
 directly or indirectly, all the laws that put man under true obligation
 derive." Only "a free act of will," Sieyes insisted, made this engage-
 ment a moral obligation; "the empire of force," the oppression of the
 weak by the strong, produced a de facto domination, to be sure, but
 it failed to establish lawful relations. (To the contrary, resistance to
 oppression, when circumstances permitted it, was alone legitimate.)
 Thus, in order to imagine and understand "a legitimate association,
 that is, voluntary and free," one must first suppose "in purely natural
 individual wills the moral power to form an association." Next, one
 could distinguish three "epochs," three stages in "the formation of
 political societies." The first, a sort of state of nature, was charac-
 terized solely by "the play of individual wills." Association was the
 work of such wills, which provided "the origin of all power." Isolated
 individuals, "in greater or lesser number," who decided to join to-
 gether had equal rights: "Two men, being equally men, have, to an
 equal degree, all the rights that derive from human nature." All men
 aspired, by nature, to liberty and happiness, and the object of "social
 union" was to assure these to all the contracting parties. The social
 state thus "follows from natural right," and the "general convention"
 (the terms of which Sieyes did not define) only added "legal conse-
 cration" to these natural rights. Thus the contracting parties sacrificed
 none of their liberty or their rights, and everyone gained from a sort
 of generalized exchange of services. The convention engaged all the
 contracting parties. By the same token, the act that founded it sup-
 posed their unanimity. This unanimous act was, for Sieyes, what pro-
 duced society: by this "fact alone [isolated individuals] already form
 a nation." This nation, from the very fact of its existence, acquired a
 common will: "The nation is all that it can be, by the very fact that

 6 Jean-Jacques Rousseau, Du contrat social, bk. 1, chap. 5, in Oeuvres com-
 pletes (Paris: Bibliotheque de la Pleiade, 1964), 3:359 (The Social Contract and
 Discourses, trans. G. D. H. Cole [London and New York, 1963], pp. 9, 11).
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 Sieyes and Rousseau S 103

 it exists.... The national will needs only its reality to be always
 legal. It is the origin of all legality.a7

 "The second stage is characterized by the action of the common
 will." Men in association expressed their general will, which made of
 their community "a willing and acting whole." They agreed on their

 common needs and on the means to fulfill them. The nation thus gave
 itself power over itself, and the laws, which "protect the citizens and
 decide on [matters of] the common interest," were an expression of
 the general will. Their adoption no longer demanded unanimity, but

 only the backing of the majority. The nation was sovereign in and
 through the exercise of its will: "A nation can neither alienate nor
 forbid itself the right to will; and whatever its will, it cannot lose the
 right to change it when its interest so dictates." The laws were so many
 duties which the nation imposed on itself, "a contract with itself....
 Since the two terms are the same will, it can always withdraw from an

 alleged engagement." Although the community never shed its right to
 will, which formed "its inalienable property," it could nonetheless

 "commit the exercise of it." This was "the origin of a government
 exercised by procuration." Procuration was necessary, for more or less
 technical reasons, as soon as members of the association "are too
 numerous and spread over too large an area to exercise their common
 will in person." They then detached a "portion of general will" (con-

 sequently, of power) and entrusted its exercise to some of their number.
 This must be only a "portion" of power, which the nation exercised
 by right over itself, and "one never gives superfluously in this regard."
 The extent of this "portion" and the duration of the mandate could
 thus be defined only by the general will, which alone lent legitimacy
 to and fixed the limits of the relation between governors and the gov-
 erned. "No delegated power of any sort can change anything in the
 conditions of its delegation."

 "Technical" reasons also dictated the transition to the next stage,
 the establishment of the representative system. In a community of

 restricted size, the common will could be truly operative. A larger and
 more spread out community had necessarily to exercise its sovereignty
 by "a representative common will." The formation of a "body of rep-

 7 In order to avoid a proliferation of notes, I will group references for a
 paragraph here and in certain instances hereafter. Sieyes, Vues sur les moyens,
 pp. 16-24; Emmanuel Joseph Sieyes, Qu'est-ce que le Tiers-Etat? ed. Edme
 Champion (Paris, 1982), pp. 64, 68-69, and Pre'liminaire de la constitution
 franJcaise: Reconnaissance et exposition raisonnete des droits de l'homme et
 du citoyen (Versailles, 1789), pp. 6-7.
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 resentatives" in no way detracted from the sovereignty of "the great,
 national common will," and the delegates did not appropriate this will,
 but exercised it only by virtue of a "commission." Nevertheless, the
 transformation of small isolated communities into a great nation and
 the ensuing elaboration of the representative system appropriate to it
 constituted an important and even decisive progress in the evolution
 of all political bodies.8

 A point by point comparison of the similarities and differences be-
 tween this outline of "three epochs" and Rousseau's political theory
 would be tedious. Furthermore, I shall return to certain of these prob-
 lems. Sieyes may have worked on ground that Rousseau had already
 broken, but he did not repeat Rousseau's arguments. He made free
 use of Rousseau's works, drawing from them what he considered to
 be definitive acquisitions: the concept of the social contract, the idea
 of sovereign general will, indivisible and inalienable, and more. At times
 Sieyes seems to neglect problems that Rousseau considered essential,
 such as how society could be produced by a simple joining of individual
 wills, the stumbling block of all theories of social contract. Quite aware
 of this difficulty, Rousseau sought to overcome it by rigorous definition
 of the clauses of the contract. The general will, produced by the con-
 tractual act, could not be reduced to a simple sum of individual wills
 and was not to be confused with "the will of all." The "first conven-
 tion" was not one exchange among others but supposed an unreserved
 alienation of each associate's rights in favor of the community. Sieyes
 seems to rid himself of these difficulties by means of a somewhat vague
 observation: "Everything is exchange among men, and in every act of
 exchange there is necessarily, on both sides, a free act of the will....
 Doubtlessly the first common will of a [certain] number of men, whom
 we suppose united in a political society, is the exact sum of all individual
 wills."9 This differs considerably from Rousseau's view, however, and
 Sieyes was later to insist on this difference. In the summer of 1789 he
 did not linger over it, since he had more pressing matters to attend to.
 Indeed, he sketched out his theoretical ideas only as a means of re-
 sponding to problems arising from the conjuncture of events. The schema
 of the "three epochs" simply clarified the situation in France in light
 of "political science."

 8 Sieyes, Qu'est-ce que le Tiers-Etat? pp. 44, 66-68, Vues sur les moyens,
 p. 18; Emmanuel Joseph Sieyes, "Des interets de la liberte dans l'etat social
 et dans le systeme representatif," Journal d'instruction sociale, no. 2 (June
 793).
 9 Sieyes, Vues sur les moyens, pp. 16-17.
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 Sieyes and Rousseau S 105

 "Agitators had the bad faith to suppose France without government
 [and] without legitimate authority and to consider it a country peopled
 by savages on the point of assembling to choose their chiefs and create
 their laws.''l° Sieyes was certainly Jean-Joseph Mounier's target in this
 later characterization of the 1789 debates. But the "three epochs" were
 not to be taken literally as a summary of the real evolution of history.
 They were simply a way of expressing the logical order of political
 principles in terms of chronological sequence, a common procedure in
 doctrines of the social contract. According to this schema, the French
 in 1789 were to be classed somewhere among the "savages." The long
 centuries of their history had done little to bring them closer to the
 true principles of all legitimate political bodies. Indeed, they had strayed
 even farther from these principles. Thus they needed to rid themselves
 of their past and to begin anew on fresh ground. They needed to proceed
 like a community in the making and give themselves a political order.

 The French of course formed a nation, for they had been united by
 the "first convention," which meant they had rights and a common
 will. The true political problem lay in the nation's exercise of its rights
 and its will. Its will was sovereign, and only the nation held the power
 to give itself the laws that "constituted" it as a legitimate political
 body. But the French had not given themselves such laws, and France
 lacked a constitution. This term was to be understood first in its broad-
 est definition: "It is impossible to create a body for a [specific] end
 without giving it an organization, forms, and laws appropriate to assure
 that it fulfill the functions for which it was destined. This is what is
 called the constitution of this body." In a more restricted sense, "con-
 stitution includes simultaneously the internal formation and organiza-
 tion of the various public powers, their necessary correspondence, and
 their mutual independence. Finally, [it includes] the political precau-
 tions with which it is wise to surround them so that, always useful,
 they can never become dangerous." Thus, it was hardly the nation that
 was being constituted but only its "public establishment," and "a con-
 stitution supposes, above all, a constituent power.' s l l The political prob-
 lem that faced the French was thus summed up in the exercise of this
 distinct and specific power. The constituent power resided in the nation
 and belonged to it alone. Like the general will, which it expressed, it
 was inalienable and sovereign. Since a populous nation could not ex-

 10 Jean-Joseph Mounier, Recherches sur les causes qui ont empeche les Fran-
 Jcais de devenir libres et sur les moyens qui leur restent pour acquerir la liberte
 (Geneva and Paris, 1792), 1:63.

 1t Sieyes, Qu'est-ce que le Tiers-Etat? pp. 64, 67, and Preliminaires, p. 12.
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 ercise this power directly, it delegated it to extraordinary representa-
 tives who "will have such new power as it will please the nation to
 give them.... Should they assemble and deliberate, their common
 will shall have the value of that of the nation itself.''12

 It is not appropriate to discuss here the distinction between constit-
 uent power and constituted powers, Sieyes's magisterial contribution
 to constitutional law, hence to the theory of the social contract. In the
 context of the debate concerning the Estates General, Sieyes's theory
 formulated a political program, couched in legal terms, for the "rep-
 resentatives of France." They should consider themselves charged with
 the constituent power. They represented the nation exercising its in-
 alienable right to legislate for itself and to give itself a constitution and,
 conversely, to recover its sovereignty any time that sovereignty was
 taken from it. To be sure, to conform to the letter of the law, the
 representatives would have to be expressly charged with this mandate
 and formally called together to accomplish it. But the spirit of the law
 took priority over the letter, and juridical quibbling could not be allowed
 to block the legitimate rights of the nation.

 "When the salvation of the country urges all the citizens on, is one
 to waste time seeking who has the right to call them together? It would
 be better to ask who does not have the right to do so. This is the sacred
 duty of all who are capable of doing something." It was enough that
 "the nation be able to speak, and that no one can deny that it is indeed
 [the nation] that is speaking through its representatives.''l3 Thus the
 Assembly must undertake massive "legislative operations" and, by
 reason of exceptional circumstances, take on both the constituent power
 and the legislative power. When it promulgated the Declaration of the
 Rights of Man and of the Citizen, which defined the aims and the object
 of all constitutions, the Assembly solemnly confirmed its exercise of
 the constituent power. By the same token, it consecrated the nation's
 return to its true principles, its definitive rupture with the past, and its
 "regeneration."

 The doctrine of the constituent power thus linked the principles of
 the social contract to political practice and aided their translation into
 action. But it must be noted that Sieyes advanced two principles as
 inseparable. The first was the inalienable sovereignty of the general
 will; the second, the exercise of that will by representatives of the
 nation. His stand on the second point differed from the Contrat social,
 which firmly condemned the representative system (a capital problem

 12 Sieyes, Qu'est-ce que le Tiers-Etat? p. 71.
 13 Ibid., p. 75; Sieyes, Vues sur les moyens, p. 25.
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 to which I shall return). This divergence entailed another. For Sieyes,
 modern constitutional power passed from the legislator, a figure to
 whom Rousseau attributed particularly important functions. Indeed,
 according to the Contrat social, although "the conditions of the society
 ought to be regulated solely by those who come together to form it,"
 the system of legislation must first be elaborated by a legislator, a
 mythic figure in the mold of Moses and Lycurgus, and only then be
 submitted for popular acceptance. Such a procedure was necessary
 because "the people always wills the good, but of itself it by no means
 always sees it. The general will is always in the right, but the judgment
 which guides it is not always enlightened." The legislator thus exercised
 a special function that was neither magistrature nor sovereignty.14 For
 Sieyes, however, all these labors and these tasks were united into one
 authority in the assembly that exercised the constituent power. This
 assembly was in no way "a blind multitude that often does not know
 what it wants." The representatives of the nation were enlightened,
 and the Assembly was where they reflected and deliberated. Thanks
 to the conflict of opinions, the Assembly could take advantage of prog-
 ress in "the social art." It could also keep an ear open to public opinion,
 the free expression of which was guaranteed by the inalienable rights
 of all citizens to freedom of opinion and of speech. The figure of the
 legislator was thus archaic; it was superseded by the existence of a
 representative and deliberative Assembly that, by the same token, was
 defined as modern.l5

 Containing everything needed to be a "complete nation," the Third
 Estate demanded for its representatives the full exercise of the func-
 tions of the constituent power. Sieyes linked this demand inseparable
 from an insistence on rupture with a baneful past with a violent de-
 nunciation of privilege that contributed greatly to the huge success of
 his first writings. He went so far as to demand the exclusion of the
 privileged from the nation so that it could fully assume its sovereignty.
 The legitimacy of all alleged rights of the nobility was null. "Why should
 [the Third Estate] not send back to the forests of Franconia all those
 families who maintain the mad claim of issuing from the race of the
 conquerors and having succeeded to their rights?" The privileged had
 become "real enemies to the common interest"; they "exclude them-
 selves quite voluntarily from the exercise of public rights"; their place

 14 Rousseau, Du contrat social, bk. 1, chaps. 2, 6, 7, Oeuvres completes,
 3:380-82 (trans. Cole, pp. 31, 33).

 15 Sieyes, Vues sur les moyens, pp. 29, 97, and Qu'est-ce que le Tiers-Etat?
 p. 72.
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 in the social order was that "of a malignant humor that saps it and
 torments it." The tone and the style are polemical, to be sure. But
 verbal violence aside, Sieyes formulated a tenet that was to weigh
 heavily on the course of the Revolution. The affirmation of national
 sovereigntyf the unitary general willould be accomplished only
 by the exclusion from the political area of all those considered enemies
 of the nation. 16

 An Assembly that exercised both the constituent power and the
 legislative power, that was determined to wipe clean the slate of the
 past, and that did not hesitate to exclude the privileged from the nation
 or to risk "troubles," was bound to set itself up as a veritable counter-
 power. In the winter of 1788-89, Sieyes did not yet know that he was
 developing a response to the crucial question of the legitimacy of rev-
 olution. By using the concept of the constituent power to bring the
 doctrine of the Contrat social to bear on politics, he presented the
 breaking of positive law as a recourse to a legitimacy prior to that law.
 Sieyes stood out among the political writers of the national party not
 only for his polemical talent, his succinct phrases, and his verbal vio-
 lence. He was one of the few who linked political tactics to a theoretical
 system and a general theory of power. To succeed, revolutions greatly
 need such doctrines to rationalize and integrate the diverse and con-
 fused passions and motivations that propel them.

 SOCIAL CONTRACT AND REPRESENTATIVE GOVERNMENT

 "I do not know why people take pleasure in considering a nation as a
 society without government, without laws, without public administra-
 tion, in short, as a disorganized body. I do not know why they cite
 chimerical hypotheses; for twenty-four million men cannot be joined
 in one single assembly.... A people as a body that recognized no
 leader would be convulsed by the most horrible anarchy.... If it is

 16 Sieyes, Qu'est-ce que le Tiers-Etat? pp. 32, 86, 93. Tocqueville insists on
 the revolutionary nature of Sieyes's writings and sees in them above all "a
 specimen of the violence and the radical nature of opinions, even before the
 struggles that are said to have provoked violence and radicalism.'' Tocqueville's
 reading notes on the political works of the prerevolutionary period go in two
 directions. First, he highlights the particular nature of political opinions of that
 period by opposing them to the opinions of 1792; and second, he traces, as
 early as in 1788, "the revolutionary spirit of 1792" (Alexis de Tocqueville,
 Oeuvres completes [Paris, 1953], pp. 138-76). It is difficult to conjecture from
 these notes how Tocqueville would have reconciled these two perspectives in
 the second volume of his Ancien Regime, but they demonstrate the difficulty
 of interpreting the texts of this period, which can be read from both perspectives.
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 true that it might have been said until now that the French people had
 no constitution, one must nevertheless not consider it lacking in all
 government.''l7 Mounier goes on, in his Considerations sur les gou-
 vernements, to state that it was evident that the government of France
 was a monarchy, more exactly, a hereditary monarchy. The new "social
 pact" the "universal contract," as the marquis de Lally-Tollendal
 called the constitution to be adopted must be the social contract of
 the French, which is to say that it must "return to the positive law that
 attaches us to monarchical government.''l8

 In the summer and fall of 1789 no one, or hardly anyone (Sieyes
 included), contested the principle of monarchy. In his earlier writings
 he seems to set monarchy aside, hardly mentioning it in his definition
 of the constituent power. Unlike the first propositions of the Assembly' s
 Constitutional Committee, the Declaration of the Rights of Man and
 of the Citizen defined neither the form of government nor the rights of
 the king. The article that declared that "the principle of all sovereignty
 resides essentially in the nation. No body, no individual can exercise
 any authority that does not expressly emanate from it" made it under-
 stood that the nation freely and by convention determined its govern-
 ment. Nevertheless, the monarchy had not ceased to exist in its forms
 bequeathed by the past. The Assembly thus found itself in the presence
 of the hereditary monarchy, a form of government that it had not con-
 stituted but the legitimacy of which it did not contest. Would it risk,
 by a de facto recognition of limits and hindrances to exercise of its
 constituent power, being shut up anew within the traditional conception
 of the French constitution? The problem in law was accompanied by
 an urgent political problem. Not only was the Assembly faced with the
 fact of monarchy; it was also engaged in a confrontation with the king
 and his very real power.

 All these ambiguities and contradictions (which were fraught with
 political and doctrinal consequences) inevitably came to a head during
 the debate inaugurated August 31 by Mounier's report on the organi-
 zation of the legislative power, presented in the name of the Consti-
 tutional Committee. The section of the report that outlined principles
 and provisions for royal sanction of the decisions of the legislative
 provoked bitter controversy. The Patriot party itself was divided, for
 the first time, on the question of the royal veto, and in its final vote,
 the Assembly split into a "left side" and a "right side," a division that

 17 J.-J. Mounier, Considerations sur Ies gouvernements et principalement
 sur celui qui convient a la France (Versailles, 1789), pp. 53-55.
 18 Lally-Tollendal, July 13, 1789.
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 soon became a long-lasting symbol. As in other debates of this period,
 problems of burning political urgency and general reflections on con-
 stitutional principles were inextricably mingled. On the one hand, the
 Assembly debated while events were moving fast in Paris. On the other
 hand, it clung to the illusion that it could rapidly wind up its consti-
 tutional task, just as it had drawn up the Declaration of the Rights of
 Man in the space of a fortnight. In the debates, questions that the
 moderates criticized as "metaphysical" returned time and again: What
 were the true principles of the political space to be invented? What
 models were there for it? And finally, what "social contract of the
 French" could serve as a basis for the task of making a constitution?
 Sieyes sought to clarify the terms of this impassioned and chaotic
 debate. As was his wont, he proceeded methodically, searching out
 the relations between the multifold aspects of this debate and the "prin-
 ciples of political science."

 Before discussing Sieyes's position, however, we need to situate it
 in its polemical context. I shall limit my discussion, as far as possible,
 to the theoretical dimension of the debate, which is where references
 to the social contract and divergent views on it necessarily appeared.
 The "monarchic" positions, which favored a constitutional monarchy
 with a strong royal power, take us to the heart of these problems. These
 positions are particularly interesting for our purposes, since the mon-
 archiens attempted to reconcile two notions of the constitution, one
 traditionalist and the other democratic, which for that very reason
 referred to two different notions of social contract. Mounier was per-
 haps the most systematic in his treatment of the problems of political
 theory, and I shall follow his argument without lingering over divergent
 positions "to the right."

 Unlike the traditionalists, Mounier, as we have seen, shared the
 opinions of the ideologues of the Third Estate (notably those of Sieyes)
 that France had hitherto had no constitution. He accepted the distinc-
 tion between constituent power and constituted powers, and he also
 adopted the thesis of the double function of the Assembly to promulgate
 laws and elaborate a constitution. Mounier insisted, however, that one
 must be wary of exaggeration, indeed, of demagoguery, in the appli-
 cation of these principles. To be sure, it was vain, to his mind, to seek
 in the national past for a constitutional model, since history furnished
 only contradictory and on the whole baneful examples. The very per-
 sons who claimed that France had a constitution were demanding that
 it be perfected, for all powers were mingled together in it. Nevertheless,
 he argued, "the French are not a new people, recently emerged from
 the forests to form an association, but a great society of twenty-four
 million men which wants to tighten the bonds that unite its many
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 parts . . . [and] for which the principles of true monarchies will always
 be sacred." The voters had sent their representatives to construct, not
 to destroy. Throughout its history, this ancient people had accumulated
 at least some fundamental laws worthy of entering in its constitution.
 One of these was the monarchic form of its government. "For fourteen
 centuries we have had a king. The scepter was not created by force,
 but by the will of the nation. From the earliest times of the monarchy,
 [the nation] chose a family and destined it to the throne. Free men
 raised up the ruler on a shield and made the air ring with their cries
 and the noise of their arms, which they struck together in sign of joy."
 Mounier's position thus expressed both the persistence of and the
 profound crisis in the traditional notion of constitution, for although
 the "sacred contract entered into by our ancestors must be respected,"
 all power originally lay in the nation, resided in it and emanated from
 it. A numerous nation could not exercise its power directly; it must
 thus provide for representatives. In a nation as "ancient" as France,
 this representation was dual, in conformity with the expression of its
 will throughout the centuries. The nation was represented by its elected
 delegates, who formed an assembly, and by its hereditary king. The
 future constitution could only reiterate and consecrate this dual rep-
 resentation, based in a twofold contract, the pact of foundation and
 the pact of subordination. Both of these expressed the combined will
 of the contracting parties to form a people and to give it a leader.
 Mounier thus retained the pact of subordination, but he made significant
 changes in the traditional version of it. The king governed legitimately
 only to the extent that he respected the laws, the expression of the
 general will. As head of the nation, he was its representative, and as
 such the nation entrusted him with a part of its sovereignty, in particular
 with the supreme power of guaranteeing the general will and protecting
 it against any usurpation or possible abuse. The nation thus remained
 sovereign, but within the framework of the monarchy, and its elected
 representatives exercised sovereignty with the crown in view. National
 sovereignty was thus affirmed through a just balance between the re-
 spective powers of the king and of the Assembly. Legitimacy and the
 need for a broad royal veto power over the decisions of the Assembly,
 the logical consequences of these principles, were commonly recog-
 nized among the monarchiens. Their opinions diverged on the extent
 of this veto and the provisions for its application, problems of great
 political importance and immediacy.l9

 19 Mounier, Considerations, pp. 30-31; Report of the committee charged
 with the preparation of the work of the Constitution, July 9, 1789; Report of
 the same committee, September 4, 1789; Lally-Tollendal, speeches of July 19
 and August 31, 1789.
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 In this way, Mounier argued, France could achieve a harmonious

 synthesis of its historical tradition and the universal principles of liberty

 and national sovereignty. Its constitution would be original, not mod-

 eled on those of England or the United States, the two comparisons

 often suggested. France would come closer to the English model, for
 the English were also an ancient people who had, more than a century

 earlier, succeeded in affirming liberty within the framework of hered-
 itary monarchy, while installing a representative system and respecting

 a division of powers. However, France would avoid the many faults

 of the English system: hereditary offices, the insufficient power of the
 English parliament, and so forth. It would come closer to the American

 model in its full respect for the principles of national sovereignty and

 equality of rights but would imitate neither the American system of

 federation nor the republican form of government. The American weak

 executive power was practical only for a new people, few in number,

 who lived far from the conflicts and the dangers of the old continent.

 The principle of national sovereignty prevailed over respect for tra-

 dition in this proposed synthesis. Even the attribution of vast royal

 prerogative was justified both as conforming with the general will and

 as guaranteeing respect for that will. Mounier emphasized that the

 constituents had spoken clearly and directly in their cahiers in favor

 of the king's participation in the elaboration of the constitution. Not

 to respect their will and "to make arbitrary use of the power of the

 monarch" would be an abuse of the mandate given to the represen-

 tatives and a usurpation of the general will. Mounier's warnings against

 this danger became more and more pressing as the balance tipped

 toward the Assembly in its power struggle with the king. As demands

 snowballed, his warnings grew more strident. The concentration of

 power in the legislative body would inevitably lead to the despotism,
 first, of a multitude too easily led by demagogues, and later, of one

 man. Representation in any form carried the risk of usurpation of the

 will of the represented by the representatives, who were always tempted

 to substitute their own individual wills for the general will. The king,

 as representative of the nation, must be the guarantor of the general

 will and of its authentic expression, should this will be distorted or

 even usurped by the representatives. Certain monarchiens proposed a
 procedure of appeal to the people in case of conflict between the king

 and the Assembly concerning the promulgation of a law. The king would

 then have the right to dissolve the Assembly and to consult the nation
 directly. The nation, by means of new elections, would decide the

 question under dispute. (Mounier himself mistrusted any procedure of
 national consultation, even if it had as its object the ratification of the
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 future constitution. Keeping the general will always on alert could only
 be a source of disorder, and the land was already in an "alarming
 situation.") Thus a strong executive power would go along with a
 certain reference to direct sovereignty, working in a sort of triangular
 interplay to counterbalance the exorbitant claims of parlementary rep-
 resentation. This is paradoxical only at first sight and is a theme that
 is found elsewhere in French political history, during the Revolution
 and long after. Direct democracy was often brought in as an argument
 in support of an "appeal to the people" as the simplest and in some
 ways a favored form of the expression of the general will. The pri-
 mordial model of a fully sovereign and free people and a perfectly
 transparent political order lay in a community of restricted size, where
 the entire population could join to exercise its full power in person,
 thus doing without any form of representation. To be sure, it was often
 simply a cliche used for purposes of contrast. A model of the sort had
 little practical value for the French, an ancient and populous nation.
 This meant that what was needed was a "political machine" of many

 parts, the kingpin of which was the division of powers.20
 The "left" had formed during the final vote on the royal veto that

 rejected the absolute veto and stated agreement in principle on a sus-
 pensive veto, the provisions of which remained to be worked out. This
 was nonetheless only a compromise between strongly divergent posi-
 tions that came to the fore during the debate and that prompted ac-
 cusations of "extremism" and "moderantism." The debate was an
 important one, rich in political and constitutional proposals. Only a
 few of its aspects, in particular the polemic with the monarchiens, can
 be touched on here. Although no one contested maintaining the he-
 reditary monarchy, the arguments in its favor based on national tra-
 ditions and the antiquity of the institution were briskly denied. Such
 traditions were highly suspect: "History, too often evoked, is an arsenal
 from which everyone takes arms of all sorts because it offers examples

 of all kinds." Traditions in no way engaged the liberty of the nation,
 nor did they limit its sovereignty. To be sure, France was an ancient
 nation. But to insist too much on its past would be to forget "the

 current moment," an exceptional epoch in which "a great people,
 demeaned by oppression but ever generous after crouching in slavery

 20 Mounier, Considerations, pp. 52 ff., 83 ff.; Malouet, speech of Septem-
 ber 1, 1789. See also La Rochefoucauld, opinion presented to the Assembly,
 September 2, 1789; Antraigues, speech of September 2, 1789. Antraigues,
 who had read Rousseau with particular care, pertinently offered an ideal
 model of direct democracy in which the people constituted its will into law
 without representation, thus realizing full and total liberty.
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 for centuries . . . regains its full strength and its full dignity." The French,
 regenerated, had regained their youth. They had in some way become

 a new people. The example of the English, suggested as a model, was

 inappropriate, since the English had gone too far in compromising with
 prejudice and with circumstances, as evidenced by their enjoyment of

 civil liberty alone, without political liberty. (To support this criticism
 Salle cited the incontestable authority of the Contrat social.) The French

 had the unique fortune to make a new start and to be better enlightened

 on political principles than the English. Even if France had had a

 constitution, it would always be the duty of the nation to legislate

 concerning it. But France did not have one, and the constituents had
 entrusted their representatives with the mission to make one that would

 be as enlightened as possible. To interpret their mandate as an intention

 to accord a part of the national sovereignty to the king was but an

 abuse. Had not the mandataries clearly indicated that they engaged the

 deputies to refuse taxes if the king failed to accept good laws? "To

 refuse taxation is to break the social pact; it is to dissolve the state."

 The people had the right to do this, for it was bound by only one social

 contract, the one by which it had been constituted as a people and, by

 that token, it had proclaimed its rights and its sovereignty. There was

 no contract of subjection between the nation and the king. To present

 the nzonarch as a "master" whose individual will could replace the

 general will by evoking an alleged pact of subordination was both to

 make a despot of him and to debase him. His power could be legitimate

 only within the limits defined by the constitution. No previous pact,
 no mandate limited the constituent power. The Assembly exercised it

 fully; thus the king could not oppose any veto to constitutional laws.

 "One cannot dispute a people's right to give itself a constitution by

 which it is pleased henceforth to be governed." But was the king not

 the representative of the nation? Had he the right to veto ordinary

 legislation? Within what limits and according to what procedures?

 Opinion diverged on these points. Mirabeau considered the king to be
 "the permanent representative of the nation" who, by that token,

 disposed of an absolute right to veto ordinary legislation, but he saw

 that prerogative as counterbalanced in its turn by the constitutional

 powers of the elected representatives. Called to be "at once the ex-
 ecutor of the law and the protector of the people," the king could assure

 that the representatives not abuse their powers and not become "a sort

 of de facto aristocracy . . . hostile toward the monarch, to whom they
 would like to be equal, and toward the people, whom they would always

 seek to keep down." This idea of a "natural and necessary alliance
 between the ruler and the people against every kind of aristocracy"

 a position that singularly resembled those of the monarchiens was

This content downloaded from 
�������������31.52.157.167 on Wed, 27 Jan 2021 11:47:21 UTC������������� 

All use subject to https://about.jstor.org/terms



 Sieyes and Rousseau S 1 15

 contested by other deputies as too "moderantist." The king did not

 represent the people. He merely held the people's mandate to execute

 the laws. The danger of a takeover of national sovereignty did not come

 from the deputies, who were periodically subjected, at elections, to

 the verdict of the nation, but from an ever-expanding executive power.
 The idea of recourse to the people in the case of stalemate between

 the king and the Assembly was not abandoned, however. To be sure,

 it would be too risky to give the king the right to dissolve the Assembly,

 but why not submit a disputed law to the people in the form of a
 referendum? Those who "raise a great many doubts on the wisdom of

 these deliberations and base these doubts on the people's ignorance"

 neglected an essential fact. It was astonishing to remark "how in recent

 years light has spread even in the lower classes of society, and this

 progress can only increase.... Recourse to the people is one of the

 most efficacious means of hastening this development." It would be

 just as desirable to have the people ratify the constitution that the
 Assembly was to work out. All the citizens would thus be part of the

 making of the laws, and the original model of political liberty would

 thus be reproduced under new forms and adapted to the needs of a

 populous nation. A people would exercise its sovereign will directly.

 Might not the perfected system that the political body sought consist

 precisely in a new union of the representative system and direct de-

 mocracy, which would give national sovereignty its full vigor?21
 I have identified in this debate only the few problems that clarify or

 modify the idea of social contract. Sieyes's position, as seen in his

 proposals in both a political and constitutional context, revealed these

 implications and elaborations particularly well. The social contract, on

 which the principle of the sovereignty of the nation was founded, was

 of course indispensable to any legitimate constitution of the body pol-

 itic. Still, it was not sufficient, and it required completion by principles

 specific to the representative system of government. It was on this

 essential problem that he saw the constitutional debate as straying from

 the straight path to which "political science" pointed the way.

 Sieyes was decidedly of the "left." For him, it would be contrary to

 the very principles of equality and liberty to accord the king the right

 of absolute veto. To be sure, the king was "the head of the nation,"
 but only in his role as "first citizen." He did not represent the nation

 21 Gregoire, speech of September 4, 1789; Salle, speech of September 1,
 1789; Rabaut Saint-Etienne, speech of September 4, 1789; Mirabeau, speech
 of September I, 1789; Creniere, speech of September 3, 1789; Petion, speeches
 of September I and September 5, 1789.
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 itself, in the strict sense of the word, but only the majesty of the nation.
 Being "first citizen" only gave him the right to attend all assemblies,
 but each assembly was ruled by the rigorous law of one vote per rep-
 resentative, to which no exception was brooked. This numerical prin-
 ciple was the quintessential expression of equality. To deny it in the
 name of tradition would reestablish the system of orders, abolished
 forever. The monarch, as first citizen, could at the most enjoy a sus-
 pensive veto. The limits of this veto needed to be defined, not in relation
 to traditions, but in conformity with the principles that ruled the body
 politic, and these principles required a clear definition of the consti-
 tution of ordinary legislation and, as a consequence, of the constituent
 power of the legislature. England had been unable to do this, which
 explained the confusion inherent in its political system. French skill in
 perfecting the art of society deserved credit for this clear distinction,
 a discovery of the greatest importance. (Here Sieyes was quite ob-
 viously alluding to his own merits.) "We hold as a fundamental and
 constitutional principle that the ordinary legislature will have no ex-
 ercise of constituent power, any more than [it has] that of the executive
 power. This separation of powers is of the utmost necessity." The
 principle of the constituent power implied that the assembly that ex-
 ercised it held fully and entirely, by virtue of a special mandate, the
 inalienable right of the nation to legislate in full sovereignty concerning
 its own public establishment.

 The royal veto over constitutional laws was thus excluded. Even an
 ordinary legislative assembly had no right to suspend or change the

 . .

 constltutlon. The only role of such an assembly was to promulgate laws
 in application of the constitution, but this right was its exclusively. Any
 opposition on the part of the king to a law that the assembly had voted
 would automatically lead to a second deliberation in that same assem-
 bly, the decision of which would be definitive, "one, and indivisible."
 In other words, the king disposed only of a suspensive veto that would
 give him a right of recourse to a second deliberation by the assembly.
 All recourse to the people was excluded, however. "Citizens who name
 representatives renounce and must necessarily renounce directly mak-
 ing laws themselves. They have no particular will to impose." The most
 urgent matter, then, in the interest of bringing order to the relationship
 between the king, head of the executive, the representatives, and the
 nation was to give a firm base to the representative system. The As-
 sembly was to proceed rapidly to effect a new administrative and ter-
 ritorial organization of the country in order to make it "a single whole"
 uniformly subjected to one legislation and to set up electoral districts.
 The Assembly's primary task was firm exercise of both the constituent
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 power and legislative power. The exceptional situation in which it had
 been called into session and to which it must respond demanded no
 less. In insisting on the need for an extraordinary concentration of
 powers, Sieyes anticipated the direction in which the Assembly was
 to go as the general situation of the country and its own conflict with
 the executive power worsened. Emphasis was to shift gradually from
 the assembly of the sovereign Nation toward the sovereign Assembly
 of the nation.22

 For Sieyes, the entire debate on the veto suffered from a pernicious
 confusion because the fundamental principles of "political science"
 had not been respected. There was confusion between the constituent
 power and the legislative power and above all between democracy and
 the representative system. To his mind, "the difference between these
 two political systems is enormous," and the choice between these "two
 methods of making laws" should not even come up. The idea of an
 appeal to the people revealed a confusion all the more disquieting
 because it had received lively debate. In the democratic system each
 citizen "exercises his right to the formation of the law and joins directly
 in its making." In the representative system, however, the citizens,
 "without alienating their rights, entrust the exercise" of that right.
 Thus the very expression, "recourse to the people" was erroneous
 and "as bad as it is ill-advised." The representative system supposed
 that "the constituents can only make themselves heard through the
 national deputies." To submit problems of national scope to the delib-
 erations and the decisions of every village was equivalent to breaking
 the state apart and reducing it to an aggregation of "political cloisters."
 France was a great state and a modern state, which was why it should
 neither hesitate between two political systems nor combine them into

 22 Emmanuel Joseph Sieyes, Dire de l'abbe Sieyes sur la question du veto
 royal, a la seance du 7 septembre 1789 (Versailles, 1789), pp. 14 ff., 21 ff.
 Albert Mathiez considered that the theory of constituent power and of the
 concentration of power preached by Sieyes formed the legal base of the "rev-
 olutionary dictatorship" exercised in practice by the Constituent Assembly
 and later extended by Jacobin dictatorship. Thus that dictatorship found further
 justification in the will to action that operated throughout the Revolution. See
 Albert Mathiez, "La Revolution fransaise et la theorie de la dictature," Revue
 historique 161 (1929): 304-15. Mathiez's interpretation is curiously reminiscent
 of the criticisms of Stanislas de Clermont-Tonnerre, a liberal monarchist, who
 accused the National Assembly of having confiscated the national sovereignty
 and substituted for it the "despotism" of the usurping representatives. See
 Stanislas, comte de Clermont-Tonnerre, Analyse raisonnee de la Constitution
 franfaise decretee par l'Assemblee Nationale des annees 1789, 1790 et 1791
 (Paris, 1791).
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 a whole that would be both anachronistic and contrary to the general

 interest. It was false to consider the representative system as a sort of

 substitute for direct democracy rendered necessary only by the size of
 the state. It was a different and better political system.23 Direct de-

 mocracy had been left behind by "progress in the social art" and the

 communities that had once practiced it notably the cities of classical

 antiquity-could serve neither as a model nor as a reference for modern

 constitutions. For a modern nation, the exercise of its sovereignty did
 not imply any form of popular government. To the contrary, it excluded
 it. Beyond his quarrel with certain of the members of the Constituent

 Assembly, Sieyes was attacking the political doctrine of the Contrat

 social.

 Re-publique/Re-totale

 "The man who revealed the true principles of representative govern-

 ment to the world," as Mirabeau called Sieyes,24 did not mention Rous-

 seau explicitly when he disavowed those who confuse national

 sovereignty with direct democracy. (In general, Sieyes rarely cited the

 authors he referred to.) Nevertheless, opposition to the Contrat social

 and even to Rousseau's ideas in general underlies the elaboration of

 his doctrine of the representative system. To be sure, the definition of

 democracy as the form of government in which the people itself ex-

 ercises all powers was a commonplace that political thought of the

 eighteenth century had inherited from the classical tradition. It was
 Rousseau, however, who insisted categorically on the incompatibility

 of the representative system with the sovereign people's exercise of

 its legitimate rights and consequently with the very principles of the

 social contract. "Sovereignty, for the same reason that makes it in-

 alienable, cannot be represented; it lies essentially in the general will,

 and will does not admit of representation: it is either the same, or other;

 there is no intermediate possibility.... The moment a people allows

 itself to be represented, it is no longer free: it no longer exists." The

 idea of the people giving itself representatives, for Rousseau, "comes

 to us from feudal government," which was an "iniquitous and absurd

 system" (an evident allusion to an entire tradition in political thought

 23 Sieyes, Dire de l'abbe' Sieyes, pp. 17-lg.
 24 Mirabeau, Discours, ed. Fransois Furet (Paris, 1973), p. 224. In the same

 speech of May 20, 1790, Mirabeau, who had (without success) asked Sieyes
 to give his opinion on the constitutional aspects of the right to peace and war,

 added the famous words, "I regard his silence and inaction as a public calamity."
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 from Boulainvilliers to Montesquieu). To be represented was to lose
 interest in the common weal, and "the better the constitution of a state,
 the more public affairs encroach on private in the minds of the citizens."
 Thus, "in a well-ordered city, every man flies to the assemblies" and
 it was simply "the lukewarmness of patriotism, the activity of private
 interest, the vastness of states" that had led to the invention of rep-
 resentative assemblies. This was how indifference to public interest
 became established; this way "the state may be given up for lost." To
 be sure, direct democracy, of which classical antiquity furnished the
 unequaled example, was practicable only in a city of restricted size in
 which the citizens had leisure to devote to public affairs. In the Contrat
 social Rousseau concluded from this that it was impossible for great
 modern peoples to maintain their sovereignty and, by that token, their
 liberty. In his Considerations sur le gouvernement de Pologne, how-
 ever, he qualified his position. The Polish formed an ancient and pop-
 ulous nation. Their persistent love of liberty and of the homeland en-
 deared them to the French. The spirit of liberty was an integral part
 of their institutions in a democracy (among nobles) based on a repre-
 sentative system with regional diets and a two-chambered national Diet.
 In considering the "reform of the government of Poland," Rousseau
 was resigned to the conservation of this system as a practical necessity.
 Nevertheless, he proposed several modifications to mitigate the vices
 of the representative system: periodic convocation of the assemblies,
 binding mandates for the deputies, who would be penalized by having
 their mandates revoked should they fail to respect the will of their
 constituencies, and so forth. For Rousseau, these were mechanisms
 substituting for the direct exercise of sovereignty, which remained the
 ideal model for a free people.25

 Sieyes agreed that small communities in which sovereignty was one
 with the direct exercise of all powers by the community's members
 lay at the origin of political associations. The "first convention" was
 unimaginable except by supposing that all the contracting parties met
 together and actually expressed their will to associate. The same was
 true of the progressive elaboration of the rule of plurality in decision
 making. It was only later, as the number of citizens increased, that the
 need was felt to choose "carriers of the vote" bound by a compulsory
 mandate. All these hypotheses on the remote and uncertain origins of

 25 Rousseau, Contrat social, bk. 1, chaps. 3, 15, Oeuvres completes 3:428-31
 (trans. Cole, pp. 77, 78, 80); Jean-Jacques Rousseau, Considerations surle gou-
 vernement de Pologne, in Oeuvres completes, 3:978-81. The Considerations,
 published in 1782, were much cited in the political literature of 1788-89.
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 nations contributed little, however, to the formation of the principles
 of modern politics. "Where providing for the necessities of life is con-
 cerned, are we to disdain the recent products of a perfected art to
 demand models from Tahiti or from the ancient Germans?"26 The same
 was true in politics. All those who sought a model for legitimate political
 bodies in the past, in the cities of antiquity or in "the forests of Fran-
 conia," were wrong. Sieyes sent both Rousseau and Montesquieu pack-
 ing. They were mistaken about one essential fact: the liberty appropriate
 to modern nations was not the liberty appropriate to the peoples of
 yesteryear. To confound these two liberties was a fatal error in politics.
 For modern nations, the representative system was not making the best
 of a poor situation, but the only political formula appropriate to the
 needs of their liberty. "Modern European peoples bear little resem-
 blance to ancient peoples. We are busily concerned with commerce,
 agriculture, manufacturing, etc. The desire for wealth seems to make
 all the states of Europe vast workshops: People think much more of
 consumption than of happiness. Thus political systems today are ex-
 clusively founded on labor."27 The representative system and liberty,
 far from being mutually exclusive, as the Contrat social asserted, were
 mutually supportive. To perfect this system was to serve liberty, the
 final goal of the "political art."

 In this art the direct government of the people represented only a
 "raw democracy" parallel to "the raw materials and the unrefined
 foodstuffs that nature offers man everywhere, but that everywhere man
 has put his industry to modifying [and] to preparing to make them
 appropriate to his needs and his enjoyments."28 Sieyes did not arrive
 by chance at this metaphor that corroborates the distinction between
 ancient and modern nations. He had read Adam Smith well and ref-
 erence to political economy, that quintessentially modern science, re-
 turns often in his writings and guides his thought. Thus he considered
 the representative system as a particular instance of the rational di-
 vision of labor, a general principle that ruled life in society. To be
 represented by a deputy was to imitate those who preferred to entrust
 their correspondence to a specialized messenger rather than make the
 trip from Paris to Bordeaux to deliver a letter personally. On occasion
 Sieyes even presents the division of labor as a particular application

 26 Sieyes, Vues sur les moyens, pp. 1 ff., 18-19.
 27 Sieyes, Dire de l'abbe' Sieyes, p. 13.
 28 Emmanuel Joseph Sieyes, Observations sur le rapport du Comite de Con-

 stitution, concernant la nouvelle organisation de la France (October 2, 1789),
 cited in P. Bastid, ed., Les discours de Sieyes dans les debats constitutionnels
 de l'an III (Paris, 1939), p. 55.
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 of the principle of representation: "All is representation in the social
 state. It is found everywhere, in the private as in the public order. It
 is the mother of productive and commercial industry, as of liberal and

 political progress."29 Just as economic progress was based on an in-
 creasingly rational and widespread division of labor, thus assuring greater
 individual liberty to one and all, the body politic could progress only
 by making the representative system more universal. Politics was thus
 to be considered as a specialized activity. It demanded enlightened and
 competent persons with sufficient time and means to devote to it. By
 mingling their opinions, such persons would perceive the common in-
 terest of the nation and, as representatives, would formulate the general
 will. "Without alienating their rights, [the citizens] commit the exercise
 of them. It is for the common utility that they name representatives
 much more capable than themselves of knowing the general interest
 and of interpreting their own will in this regard."30 The principle of
 representation also lay behind the delegation of strictly defined political
 functions to the respective powers. Rigorous division of powers was
 thus assured an essential guarantee against the tendency of each power
 to surpass its legal limits and, above all, to encroach on individual
 liberties.

 The representative system thus assured the unity of the state, as was
 proper in "modern nations," and the equality of rights and individual
 liberties of all citizens. Society was composed exclusively of individ-
 uals equal under law. At the origin of the general will, hence of all
 legitimate public order, lay individual wills, but their common will could
 be formulated only when the body politic had achieved unity that is,
 in the free deliberation of representatives of the entire nation. Individual
 wills thus constituted the "natural base" of the legitimate state, but to
 be free did not mean running incessantly to the town square to register
 one's opinions on public affairs. "To be free is to be assured of not
 being disturbed in the exercise of one's personal property and the use

 of real property." The social pact issued from the unanimous will of
 the contracting parties to enjoy their liberties. All it did was to con-
 secrate everyone's natural right to satisfy his needs by the means at
 his disposal, which were by necessity unequally distributed. To these
 natural aspirations the body politic gave "a social guarantee without
 which all liberty is precarious." In the final analysis, Sieyes empha-

 sized, identifying national sovereignty with popular government jeop-
 ardized the very concept of liberty. This was the nub of his disagreement

 29 Sieyes, speech of 2 Thermidor Year III, quoted in Bastid, ed., p. 16.
 30 Sieyes, Dire de l'abbe Sieyes, p. 14.
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 with Rousseau. For Rousseau, liberty was defined positively. It resided
 essentially in the effective participation of every citizen in public affairs
 and in the power that the people, forming a "common self," exercised
 over itself by determining its own existence and destiny. For Sieyes,
 liberty was exercised essentially within the civil order and its "greater
 or lesser sphere" was defined by the degree of independence acquired
 by the individual in order to realize his aspirations. The function and
 the duty of public power was to protect this independence from any
 hindrance. The representative system expressed the common will to
 share out participation in both this power and more strictly political
 activities (according to individual capacities, which were necessarily
 unequal). This was the best solution to the fundamental problem of the
 social pact how to reconcile existent inequality with equality of rights.
 The democracy of capabilities thus stood opposed to direct democracy,
 that "raw material" of politics. Sieyes's theory anticipated Constant's
 and Guizot's, and by opposing Rousseau he developed a specifically
 French version of liberalism. In Sieyes even more than in his followers,
 the essential difficulty of this doctrine is clear. His theory cannot do
 without the concept of the sovereignty of the people as the originary
 political power, but at the same time, it denies the present exercise of
 that power to those from whom it originates.

 Sieyes himself later sought to remove this contradiction. The ex-
 perience of the Jacobin dictatorship and the Terror made him even
 more suspicious of all forms of direct sovereignty. He saw the refer-
 endum on the constitution of Year II as nothing but a pretense. An
 appeal to direct democracy had served to lend legitimacy to other tenets
 and methods of this dictatorship such as the manipulation of the masses-
 of that "people risen up" allegedly reclaiming its sovereignty by an
 act of force celebrated as a "revolutionary day"-or the supremacy
 of popular societies, and so forth. Thus, in Year III, Sieyes attacked
 the key concept of direct democracy, the idea of the unlimited sover-
 eignty of the people, as a Rousseauistic "dogma" put to use by "fa-
 natics" and "demagogues."

 This "dogma" attributed unlimited powers to the people. For Sieyes,
 however, "unlimited powers are a monster in politics and a grave error
 on the part of the French people.... When a political association
 forms, one does not put in common all the rights t'hat each individual
 brings into society [or] all the force of the entire mass of the individ-
 uals." This is an obvious allusion to the Contrat social, from which
 Sieyes's wording is taken almost literally. Furthermore, Sieyes contin-
 ues, "one puts as little as possible in common under the name of public
 or political power, and only what is necessary to maintain everyone in
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 his rights and in his duties. This portion of power is far from resembling

 the exaggerated ideas in which some have been pleased to clothe what

 has been called 'sovereignty,' and note well that it is indeed about the

 sovereignty of the people that I am speaking, for if there is one, it is

 that." The word "sovereignty" seemed "so colossal to the imagina-

 tion" only because of "royal superstitions" that permeated the minds

 of the French. King-despots had assumed an unlimited and terrible

 power, but the sovereignty of the people had to be greater still. Thus
 the notion of sovereignty must return to its proper confines. It was not

 unlimited this fatal error derived from Rousseau's concept of a gen-

 eral will, one, indivisible, and inalienable, which could not err. Further-
 more, this voluntarism was itself pernicious: "Woe to the peoples who

 believe they know what they will when all they do is will." "To will"
 was the easiest thing possible; but one also needed to know how to

 organize the body politic. The doctrine of the unlimited sovereignty of

 the people implied both direct democracy and the submission to the

 "sovereign people" of all individual rights. But in practice that signified

 a tyranny, a subjection of individual independence and liberties. It was

 not sovereignty that was inalienable, but those liberties, and "the final

 cause of the entire social world must be individual liberty." Indeed,

 the unlimited sovereignty of the people consisted, in fact, in the ab-

 sorption of individual liberties by a will called general and, conse-

 quently, in their annulment by a power that was itself unlimited. The

 systems that preached such a sovereignty, including those toward which
 "we persuade ourselves that we have the greatest obligations" (another

 clear allusion to Rousseau), were in reality but "conceptions fit for the

 cloister, poor outlines for a total order [re-totale] rather than for a

 public order [re-publique], equally fatal to liberty and ruinous to the

 public and private domain alike." The representative system limited

 the sovereignty of the people. In it the citizens jealously kept their

 individual liberties, only entrusting the public powers with "that part

 indispensable to assuring good public order." It also assured the rig-

 orous delimitation of the various powers and their separation; thus it
 prevented their concentration into one power.31

 31 Sieyes, speechof2ThermidorYearIII, citedinBastid, ed., pp. 17-18, 32.
 One could cavil at some length on the distinction between ;;re-publique" and
 ;;re'-totale," which seems so curiously to anticipate currently fashionable opin-
 ions quick to bracket Rousseau and the Jacobins with totalitarianism. Let me
 state briefly that to make Rousseau the forefather of totalitarianism is, in my
 opinion, simply opting for a facile analysis of both the revolutionary period and
 totalitarianism, a political phenomenon peculiar to our own epoch. Sieyes's
 quarrel with Rousseau shows, quite to the contrary, the wealth of reflection on
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 Sieyes is directly criticizing the political philosophy of Rousseau
 here, and it is here that the two most differ. For Sieyes, the citizens'
 participation in the sovereignty of the nation was reduced (singularly
 so) to the election of their representatives: the best, most competent,
 and most enlightened persons, indeed, but those who would neverthe-
 less take complete charge of politics. Paradoxically, however, it is where
 Sieyes differs the most from Rousseau that he is closest to him. In his
 "generalized system of representation," Sieyes envisions the elector
 himself as exercising, not a right that had been his from the origins of
 society, but a function that the nation itself had entrusted to him. It is
 with the interest of the nation in mind that he was to give his confidence
 to his representative. In 1789, the nation was for Sieyes "twenty-five
 million men," a concrete association of all Frenchmen. In Year III, he
 considered the nation as an extremely abstract entity that transcended
 individuals and even successive generations. The constitution itself,
 the fundamental act defining the body politic, must have "its true re-
 lations with the nation, which endures, rather than with any particular
 generation, which passes."32 For Rousseau, however, the citizen leg-
 islating on public affairs also fulfilled a sort of public service. It was
 not his particular will that he was obliged to express, but the will
 dictated to him by love of homeland and the general interest of the
 city. To be sure, for Rousseau, citizens were tied to their community
 not only by rational bonds but also, perhaps especially, by emotional
 ties, an aspect of the democratic and modern "city" to which Sieyes

 the experience of democracy and on the difficulties it presented in the revolu-
 tionary period. Problems raised by this debate the interpretation of democracy
 as putting into practice both the sovereignty of the nation and the sovereignty
 of the law, as a political arena in which both individual liberties and the power
 of the nation-state are rooted, as a political regime that implies both the rep-
 resentative system and the participation of the citizens in public affairs still
 have not been resolved by our political experience. Or, to put this in different
 terms, these are problems to which our political experience incessantly attempts
 to renew its responses and this absence of definitive response itself reveals the
 quintessentially open nature of democratic political culture.

 32 Sieyes, speech of 18 Thermidor Year III, quoted in Bastid, ed., p. 38.
 Sieyes was attacking Condorcet, who envisioned a periodic updating of the
 constitution subject to ratification by the people. Thus, from generation to
 generation, its conformity with the general will would be assured, as well as
 the completion of the political system in the service of the "progress of the
 human mind." See Frank Alengry, Condorcet, guide de la Revolution franJcaise,
 theoricien du droit constitutionnel et precurseur de la science sociale (Paris,
 1904), pp. 592 ff.; Keith Michael Baker, Condorcet: From Natural Philosophy
 to Social Mathematics (Chicago, 1975), pp. 321 ff.
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 and his followers were never particularly sensitive. Still, although their
 formulations differed, Rousseau and Sieyes both attempted to under-
 stand the same historical phenomenon, the establishment of the modern
 nation-state. Their very divergences illustrate the complexity and the
 many facets of a phenomenon that thinkers were just beginning to
 explore.

 In Year III, Sieyes was obsessed (perhaps even more than the other
 Thermidorians) by the single idea of how to put a definitive end to the
 Revolution. As was his wont, he put the problem in constitutional
 terms: how to draw up a constitution that would, by applying the
 representative system rigorously and skillfully, bolt down the political
 system so well that the Revolution could not begin all over again. How
 this preoccupation affected Sieyes's later political career is well known.

 But was there not a hint of that same preoccupation in 1789? At that
 time Sieyes, like Mirabeau, envisioned "a rapid revolution." Under-
 lying his great intellectual discovery, the "constituent power," lay the
 political aim of totally recasting the political system in one rapid stroke.
 The legitimacy of this sudden change was to lie in the representatives'
 exercise of the sovereignty of the nation (which he thought much more
 "unlimited" in 1789 than in Year III). Once the revolution had begun,
 however, the idea of bringing it to a conclusion contributed to its rad-
 icalization. The same was true of the attempt at full exercise of the
 constitutional power, which meant acting within the bounds of legality
 to effect a rupture in the political system, but doing so by appealing
 to a supralegal authority that expressed a legitimacy prior to all positive
 law: the inalienable right and will of the French to renew their "social
 contract."

This content downloaded from 
�������������31.52.157.167 on Wed, 27 Jan 2021 11:47:21 UTC������������� 

All use subject to https://about.jstor.org/terms


	Contents
	S98
	S99
	S100
	S101
	S102
	S103
	S104
	S105
	S106
	S107
	S108
	S109
	S110
	S111
	S112
	S113
	S114
	S115
	S116
	S117
	S118
	S119
	S120
	S121
	S122
	S123
	S124
	S125

	Issue Table of Contents
	The Journal of Modern History, Vol. 60, Supplement: Rethinking French Politics in 1788 (Sep., 1988), pp. iii-iv+S1-S125
	Front Matter
	Editors' Note [pp. iii-iv]
	"Public Opinion" at the End of the Old Regime [pp. S1-S21]
	The French Constitution in Prerevolutionary Debate [pp. S22-S57]
	The Monarchy and the Procedures for the Elections of 1789 [pp. S58-S74]
	The Monarchy and the Elections of 1789 [pp. S75-S97]
	The Social Contract of the French: Sieyès and Rousseau [pp. S98-S125]
	Back Matter



