
CHAPTER 5

Authorizing the Sovereign

Canst thou draw out leviathan with a hook? or his tongue with a cord which
thou lettest down? Canst thou put a hook into his nose? ot bore his jaw
through with a thorn? Will he make many supplications unto thee? will he
speak soft words unto thee? Will he make a covenant with thee? wilt thou
take him for a servant forever?

Job, 41:1—4

Supposing that the inhabitants of the state of nature accepted Hobbes's regress argu-
ment for the necessity of an absolute sovereign, their next move would be to deter-
mine how to go about instituting one. Hobbes says that two distinct actions are
involved in the sovereign's institution: First, people must agree with one another to
create a sovereign; second, each of them must keep her part of the agreement by
"authorizing" the individual selected.' In the next chapter we will be concerned with
what this social contract is and how Hobbes can contend that it is possible for people
to keep it. But in this chapter I want to focus on what the action of "authorizing"
someone as sovereign is supposed to involve.

My purpose in this chapter is not simply to clarify Hobbes's rather hazy remarks on
authorization. Depending on how we clarify these remarks, Hobbes can be interpreted
as espousing either a master/slave relationship between a subject and a ruler or a more
"Lockean" agent/principal relationship between them. And if we take Hobbes to be
espousing the latter, his support of "absolute sovereignty" is not what people have
historically taken it to be. Therefore, by analyzing how subjects create an absolute
sovereign, we shall reveal Hobbes's view of the sovereign/subject relationship and thus
shed helpful light on what an absolute sovereign really is.

5.1 A U T H O R I Z A T I O N

The concept of authorization can be interpreted, using evidence from the text, in a
harsh "Hobbesian" way, such that it generates an "authoritarian" civil union, or it
can be given a milder, more "Lockean" reading, from which follows a more "demo-
cratic" conception of the state. David Gauthier argues for the more Lockean interpre-
tation of authorization and the nature of civil union in his book The Logic of Leviathan

1 I say 'individual' here, assuming that my argument on Hobbes's behalf against dividing
sovereignty between or among individuals is correct. See Chapter 4, Section 4.2.
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Authorization

(1969).2 According to Gauthier, the use of the notion of authorization to characterize
the content of the social agreement in Leviathan shows that Hobbes is departing from
the position he took in The Elements of Law and De Cive on the manner of the
sovereign's institution. In both of those earlier works, the future subjects give up or
surrender their right to all things to the future sovereign. Hobbes writes in The
Elements of Law:

The making of union consisteth in this, that every man by covenant oblige himself to some one
and the same man, or to some one and the same council, by them all named and determined, to do
those actions, which the said man or council shall command them to do. . . . And though the
will of man being not voluntary, but the beginning of voluntary actions, is not subject to
deliberation and covenant; yet when a man covenanteth to subject his will to the command of
another, he obligeth himself to this, that he resign his strength and means to him, whom he
covenanteth to obey. . . . And because it is impossible for any man really to transfer his own
strength to another: or for that other to receive it; it is to be understood, that to transfer a man's
power and strength, is no more but to lay by or relinquish his own right of resisting him to whom he so
transferreth it. [EL, I, xix, 7 and io, 103-4; emphasis added]

And in De Cive he says that

This submission of the wills of all those men to the will of one man or one council, is then
made, when each one of them obligeth himself by contract to everyone of the rest, not to resist
the will of that one man or council, to which he hath submitted himself. [DC, EW ii, 5, 7, 68]

However, Gauthier claims that in Leviathan, Hobbes no longer has the subjects
surrender their rights, because in his final statement of the content of the social
agreement Hobbes writes that

A Common-wealth is said to be Instituted, when a Multitude of men do Agree, and Covenant, every
one, with every one, that to whatsoever Man or Assembly of Men, shall be given by the major part, the
Right to Present the Person of them all, (that is to say, to be their Representative;) every one, as well
he that Voted for it, as he that Voted against it, shall Authorise all the Actions and Judgements, of
that Man, or Assembly of men, in the same manner, as if they were his own, to the end, to live
peaceably amongst themselves, and be protected against other men. [Lev, 18, 1, 88]

The key word in this passage is 'authorization.' Gauthier admits that Hobbes does not
give an explicit definition of the term, but notes that the concept is usually defined as
the appointment of some man or men to be one's representative, or to bear one's
person, or to assume one's authority to do something (1969, 124). And Gauthier
believes that this definition makes it clear that for Hobbes

authorization must involve some translation of right. This is evidently not mere renunciation,
nor is it transfer, in Hobbes's usual sense. For transfer is nothing more than a limited renuncia-
tion; if I transfer my right to some object to you, I merely renounce my right to possess that
object in so far as this would interfere with the exercise of your right to the object. Authoriza-
tion, on the other hand, enables you to act in my place, and so with my right. {1969, 124]

Thus, says Gauthier, whereas in Hobbes's earlier accounts of the original contract, the
sovereign possesses only his own right to all things, made effective because the
subjects have lost theirs, in the Leviathan account the claim is that the sovereign

2 As I will discuss later, Gauthier would disapprove of my characterization of his interpreta-
tion of authorization as "Lockean."

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9780511625060.007
Downloaded from https://www.cambridge.org/core. Cambridge University Main, on 27 Jan 2021 at 09:17:01, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511625060.007
https://www.cambridge.org/core


A U T H O R I Z I N G T H E S O V E R E I G N

possesses new rights that still belong to the subjects and that by contract he is allowed
to use.

Although Hobbes does not give an explicit definition of 'authorization' that sup-
ports Gauthier's interpretation, certainly that interpretation trades on the normal
meaning of the word. In addition, much of what Hobbes says in Chapter 16 of
Leviathan supports this understanding of the notion. In that chapter, Hobbes calls a
person "natural" if his words are ones he makes for his own purposes, and "artificial"
if his words or actions are carried out under the direction of, and in the name of,
another person. That is, people are "artificial persons" when they

have their words and actions Owned by those whom they represent. And then the Person is the
Actor; and he that owneth his words and actions, is the AUTHOR: in which case the Actor acteth
by Authority. . . . So that by Authority, is always understood a Right of doing any act: and
done by Authority, done by Commission, or Licence from him whose right it is. {Lev, 16, 4, 81]

These remarks are not perspicuous, but a natural interpretation of them3 is that an
author is one who owns the actions of an actor because he has given this actor the use
of his own right to perform these actions; and insofar as the author owns the right, he
owns the actions as well. Because the sovereign is said by Hobbes to be authorized by
the subjects in the original contract, it would therefore seem that the sovereign is an
artificial person, performing actions that his subjects "own," because those actions are
carried out using their rights, which they have lent him.

However, Gauthier advocates this interpretation of authorization not only because
of this and other passages in Chapter 16 (e.g., Lev, 16, 14, 82) but also because he
believes that the relationship of the sovereign to a subject that it generates is superior
to the one arising out of the surrender model used in De Cive. This latter model, he
complains, makes the relationship between ruler and ruled analogous to that between
master and servant, and he believes that Hobbes does not really want to make this
identification in Leviathan. Indeed, he even chides Hobbes for "slipping up" and
explicitly making this comparison in his Leviathan chapter on commonwealths by
acquisition. Gauthier insists that Hobbes cannot mean for us to take this comparison
seriously, because if we do,

Hobbes's account begins to assume a totalitarian dimension. And this is quite contrary to
Hobbes's intention. He succeeds in misleading both himself and his readers by accepting the
comparison between master and sovereign, servant and subject. Indeed, he invites the rejoinder,
urged by Locke, that the sovereign is the enemy of his subjects, and an enemy given the
strength to overpower and destroy him by their own act in creating him. [1969, 116-17]

The notion of authorization, says Gauthier, presents a new account of the relationship
between the ruler and the ruled that, unlike the surrender account, does not make the
subjects slaves of the sovereign. Whereas slaves, when they surrender their right of
governing themselves, become mere instruments of their master's will, subjects who
authorize their ruler only lend their rights to him and thus never lose their self-ruler-
ship. Indeed, Gauthier's authorization model represents the sovereign as the instru-
ment of the subjects' wills.

3 However, what follows is not the only interpretation of them, as we will see later in this
chapter.

116

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9780511625060.007
Downloaded from https://www.cambridge.org/core. Cambridge University Main, on 27 Jan 2021 at 09:17:01, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511625060.007
https://www.cambridge.org/core


Textual Evidence

However, this interpretation of authorization would seem to make Hobbes into a
kind of Whig. The idea that the sovereign is the subject's instrument, holding power
that the people entrust to him, is a constant theme of Locke's Two Treatises of
Government, Gauthier denies that the Hobbesian notion of authorization is anything
like the notion of "trust" used by Locke to explain the nature of the subject/sovereign
relationship (1969, 176). And he steadfastly maintains that although the authoriza-
tion account establishes a new and nontotalitarian concept of civil union, it does not
give rise to a new political theory in Leviathan. He writes: "it is the substantive
premisses about human nature, and not the formal structure of the theory, that
determines its absolutist character" (1969, 145). But how can a nonabsolutist account
of a sovereign's powers be used to establish an absolutist political theory? Without
wanting to mount a direct challenge to Gauthier's material/formal distinction, I do
wish to challenge directly Gauthier's interpretation of authorization on both textual
and philosophical grounds. Not only does examination of the text of Leviathan show
that there is a persistent tendency on Hobbes's part to propound the same understand-
ing of authorization as presented in De Cive, but, more important, Gauthier's under-
standing of authorization does generate, despite his denials, a substantive account of
political obligation to which Hobbes is adamantly opposed in Leviathan, an account
that is decidely Lockean. Indeed, this fact would certainly explain why Hobbes is at
pains not to use "authorization' in Gauthier's sense whenever he discusses the creation
of the sovereign/subject relationship in Part II of Leviathan.

Nonetheless, Gauthier is certainly right that the interpretation of authorization he
develops is strongly suggested by Hobbes's use of that word in Chapter 16. So after
we show that Hobbes rightly eschews the use of that word in Gauthier's sense in all
chapters of Leviathan other than Chapter 16, we still must ask why Hobbes suggests it
in that chapter.

5.2 T H E T E X T U A L E V I D E N C E

Despite the textual support for Gauthier's understanding of authorization in Chapter
16, when one reads descriptions of the Hobbesian argument by his contemporaries
one finds that they invariably understand his notion of authorization to be renuncia-
tion rather than translation of rights.4 And I want to argue now that his contemporary
critics were responding to a number of passages in Part II of that book in which the
word is clearly given that sense. For example, in Chapter 14, when Hobbes defines

4 1 quoted in the last chapter a passage from Cudworth's discussion of Leviathan in which he
takes 'authorization' to mean "renouncing" or "abandoning" one's right to all things (1845,
499—502). The word 'divest' is used by Clarendon (1676, 39) to characterize what people
do with their powers when they institute a ruler. And phrases like "divesting' power,
"laying down their Right,' and "relinquishing power" are employed by Robert Filmer
(1652, 3—4) as interpretations of the authorization act. Indeed, Samuel Pufendorf (1934,
392—3) even criticizes Hobbes's account of authorization precisely because he believes that
it relies on the idea that men renounce their rights to all things. Those who advanced or
copied Hobbes's political theory also interpreted authorization this way; for example, Spi-
noza (1951, 302-5) says that the institution of the sovereign occurs when the subjects
"fotego" their rights ot "cede" them to a person or group, thereby "submitting" absolutely
to the dominion and will of another.
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AUTHORIZING THE SOVEREIGN

the second law of nature, he says that the law commands "That a man be willing,
when others are so too, as farre-forth, as for Peace, and defence of himselfe he shall
think it necessary to lay down this right to all things; and be contented with so much
liberty against other men, as he would allow other men against himselfe." (Lev, 14,
5, 64—5; emphasis added) It is difficult to believe that Hobbes simply slipped up
here, forgetting the new account of the original contract based on authorization that
he supposedly puts forth in Leviathan.

The claim that this passage was not just a "regression" to the old De Cive model is
supported by examining the concluding passage of Chapter 17, where Hobbes explic-
itly sets out the "promise" each man gives to the other:

I Authorise and give up my Right of Governing my selfe, to this Man . . . on this condition, that
thou give up thy Right to him, and Authorise all his Actions in like manner. [Lev, 17, 13, 87;
emphasis added}

Thus, authorization is deliberately identified with the renunciation of rights. Gauthier
dismisses this passage by saying that Hobbes mistakenly slipped back into the old De Cive
terminology, and Gauthier feels justified in calling the language "mistaken" because
"Hobbes never characterizes authorization as a procedure for giving up right." (1969,
155) But Gauthier admitted earlier that Hobbes never gives an explicit definition of
authorization. So there seems no reason not to take this passage as more evidence of what
Hobbes really thinks authorization is, that is, the surrender of rights to the sovereign.

Moreover, consider how Hobbes prefaces his discussion in Chapter 17 of the liber-
ties of a subject in a commonwealth. In order to understand what those liberties are,
says Hobbes,

we are to consider, what Rights we passe away, when we make a Common-wealth; or (which is
all one), what Liberty we deny our selves, by owning all the Actions (without exception) of the
Man, or Assembly we make our Sovereign. {Lev, 21, 10, i n ; emphasis added]

Shortly afterward, Hobbes calls this surrender of rights and subsequent acceptance of
the sovereign's acts as one's own the act of authorization:

Againe, the Consent of a Subject to Sovereign Power, is contained in these words, / authorise, or
take upon me all his actions; in which there is no restriction at all, of his own former natural!
Liberty: For by allowing him to kill me, I am not bound to kill myself when he commands me.
Tis one thing to say, Kill me, or my fellow, if you please; another thing to say, / will kill my selfe,
or my fellow. [Lev, 21, 14, 112]

Gauthier interprets this passage such that it will give support to his understanding of
authorization: "I take it that Hobbes intends us to understand that by authorizing
another man, we do not in any sense forgo our own rights." (1969, 125; see also 141)
Gauthier's reasoning is that if authorization produces no restriction of our natural
liberty, then it must not be an action that involves the surrender of rights. But before
we can be sure this interpretation is correct, we need to understand the force of the
adjective 'natural' modifying 'liberty' in the passage. Hobbes begins chapter 21 by
distinguishing two senses of the word 'liberty'. There is the 'proper' use of the word,
which he calls both "corporall" and "naturall" liberry (see Lev 2 1 , 6 , 109; and 21 ,4 ,
108): this is defined as as the "freedom from prisons, and chains" and is consistent with
fear and necessity. (Lev, 21, 2 - 5 , 108-9) Then there is the liberty which men want in
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political societies and which Hobbes defines as the "exemption from Laws." {Lev, 21 ,6 ,
109) Hobbes doesn't name it, so we'll call it political liberty. It is political liberty
which men lose in the commonwealth, not natural liberty (unless they are put in
chains): "For if wee take liberty in the proper sense, for corporall liberty; that is to say,
freedome from chains and prisons, it were very absurd for men to clamor as they doe, for
the liberty they so manifestly enjoy." (Lev, 21 , 6, 109) Hence the thrust of chapter 21 is
to explain how much political liberty men lose in a commonwealth. Just before the
passage under discussion, Hobbes introduces and defends the idea that one right which
we do not "passe away" (Hobbes's language in 21, 10, i n ) is the right to defend our
life when it is attacked. Because the subject retains this right which can never be
transferred by covenant (Lev 21 , 11, i n ) , authorization does not make him bound to
kill himself when the sovereign commands him to do so, hence the subject retains this
political liberty. Finally, Hobbes also notes in this passage that authorization does not
restrict in any way one's natural or corporal liberty, so that one is able to resist the
sovereign's attacks. But the retention of natural liberty and the right to self-defense
appears consistent with the idea that authorization involves the surrender of the right to
all things.

Moreover, in two other places in Leviathan Hobbes both insists that and explains why
the sovereign alone retains his entire political liberty after his authorization, and both
these passages support the "surrender" interpretation of authorization. In Chapter 28,
when he explains the sovereign right to punish, Hobbes specifically uses the idea that
when authorizing the sovereign the subjects renounce their rights to all things:

the Subjects did not give the Sovereign that right [to punish]; but onely in laying down {their
right to all things] strengthned him to use his own, as he should think fit, for the preservation
of them all: so that it was not given, but left to him, and him onely; and . . . as entire, as in
the condition of meer nature. {Lev, 28, 2, 162]'

And in Chapter 14 there is a passage that explains why authorization must involve the
surrender rather than the translation of rights and why that action leaves the sovereign
with "his own former natural liberty." According to Hobbes, when a man transfers or
lays down a right, he

giveth not to any other man a Right which he had not before; because there is nothing to which
every man had not Right by Nature: but onely standeth out of his way, that he may enjoy his
own originall Right, without hindrance from him. . . . So that the effect which redoundeth to
one man, by another mans defect of Right, is but so much diminution of impediments to the
use of his own Right originall. [Lev, 14, 6, 65]

Hobbes is saying here that in the state of nature one man's right cannot be "passed
on" or "conveyed" to the other in a contract, because when a man has a right to all

5 According to Gauthier, in this passage Hobbes deliberately reverts to the De Cive model of
the sovereign's creation because he cannot see how the power to punish can be created out of
the subjects' loan of their rights to the sovereign. However, this cannot be the problem
Hobbes is wrestling with here, because when he presents the problem to his readers he uses
the surrender interpretation of authorization; specifically, he notes that "In the making of a
Common-wealth, every man giveth away the right of defending another; but not of defend-
ing himselfe." (Lev, 28, 2, 161; emphasis added) Thus, he implies that the problem is to
explain how this renunciation of rights by the subject generates the sovereign's right to
punish. I will be giving a full interpretation of this passage in Chapters 6 and 7.

119

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9780511625060.007
Downloaded from https://www.cambridge.org/core. Cambridge University Main, on 27 Jan 2021 at 09:17:01, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511625060.007
https://www.cambridge.org/core


AUTHORIZING THE SOVEREIGN

things, it is impossible to grant him a right to something he does not already have.
Gauthier's interpretation of authorization fails because in Hobbes's state of nature
there is nothing one can give the sovereign that he does not already claim to own.
Now perhaps Gauthier would reply to this that the sovereign possesses only his own
right to all things, not the future subject's right to the same. But how does the
possessive pronoun limit this right, such that the subjects' rights can supplement it?
We cannot say that when a man grants his own right to all things to the sovereign he
has granted the right to make use of all objects, because the sovereign already
possesses that right. Nor can we say that the subject makes the sovereign his "agent"
in order that the sovereign go out and deliver up to him all those things over which
the subject's rights extend — the sovereign certainly does not do that. And to say that
the subject gives the sovereign his assurance that he will not challenge the sovereign's
right is simply to say that the subject renounces his own right to all things, allowing
the sovereign's right to become effective. Therefore, because in Hobbes's state of
nature it makes no sense to say that the subject gives something to the sovereign,
authorization must necessarily involve the surrender of rights.6

Whereas Gauthier contends that Hobbes does not want to encourage the compari-
son between master and sovereign, slave and subject, Hobbes's most striking uses of
authorization occur in his discussions of the institution of master/slave relationships.
For example, he maintains that

The Master of the Servant, is Master also of all he hath; and may exact the use thereof; that is to
say, of his goods, of his labour, of his servants, and of his children, as often as he shall think
fit. For he holdeth his life of his Master, by the covenant of obedience; that is, of owning and
authorising whatsoever the Master shall do. And in case che Master, if he refuse, kill him, or cast
him into bonds, or otherwise punish him for his disobedience, he is himselfe the author of the
same; and cannot accuse him of injury. [Lev, 20, 13, 104; emphasis added]

So, if servants, like the vanquished in war, give up their rights to the lord whom they
fear and thereby authorize their lord with this action, then authorization must be
interpreted as the surrender of rights, and the same relationship between subject and
sovereign that prevails in De Cive prevails in Leviathan — that is, a relationship
between master and servant.

However, one also arrives at this conclusion by noticing how Hobbes characterizes a
stable commonwealth. The identification of master with sovereign and slave with
subject made frequently by Hobbes in De Cive and The Elements of Law is just as
frequently made in Leviathan.1 For example, following the passage in which Hobbes

Indeed, Gauthier's use of the word 'translation' to mean loan is very un-Hobbesian. When-
ever Hobbes uses the phrase 'translation of rights," it means the specific surrender of rights
to another, so that it is synonymous with both 'transfer' and 'renunciation' (e.g., Lev, 14,
16, 67). And Hobbes's explanation for using it in this way would appear to be given by the
passage just discussed.
For example, see De Cive (EW ii, 8, 1 and 7, 108 and 111-12) and Elements of Law (II, iv,
9, 105). In these passages it is important to note that Hobbes uses the word 'servant' the
way we would use the word 'slave.' 'Slave,' for him, is a technical term, designating
someone who is literally in bonds, or in prison; whereas 'servant' is one who is vanquished
by another but "hath corporeal liberty allowed him; and upon promise not to run away, nor
to do violence to his master, is trusted by him." (See Lev, 20, 10, 104; DC, EW ii, 8, 1
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says that servants authorize their masters, he maintains that "In summe the Rights
and Consequences of both Paternal! and Despotkall Dominion, are the very same with
those of aSoveraign by Institution, and for the same reasons. . . ." (Lev, 20, 14, 104)
And when he speaks of a commonwealth by acquisition, he insists that the only
difference between it and the commonwealth by institution is in the way the sover-
eign powers originated, not in the sovereign powers themselves:

Sovereignty [by acquisition} differeth from Sovereignty by Institution onely in this, That men
who choose their Sovereign, do it for fear of one another, and not of him whom they Institute:
But in this case, they subject themselves, to him they are afraid of. . . . But the Rights, and
Consequences of Sovereignty, are the same in both. [Lev, 20, 2, and 3, 102]

Hobbes is not figuratively comparing subjects to servants and sovereigns to masters;
he is identifying one with the other,8 thus endorsing the De Cive position that a
sovereign owns his subjects; that is, he "may say of his servant no less than of another
thing, whether animate or inanimate this is mine [and] he that can by right dispose of
the person of a man, may surely dispose of all those things which that person could
dispose of." (DC, EW ii, 8, 5, m ) 9

Hobbes also argues that subjects have no rights that can limit or constrain the
sovereign's absolute powers, and he believes that there is nothing the sovereign can do
to injure his subjects insofar as they have authorized him as their sovereign:

For he that doth any thing by authority from another, doth therein no injury to him by whose
authority he acteth . . . and consequently he that complaineth of injury from his Soveraigne,
complaineth of rhat whereof he himselfe is Author; and therefore ought not to accuse any man
but himselfe. {Lev, 18, 6, 90; also see Lev, 21, 7, 109-10]

We will be discussing this passage later in this chapter; however, now I wish to bring
attention to the way Hobbes uses the word 'authorization' here. He is saying that in
surrendering up his right to all things, a person has literally surrendered up himself to

and 2, 109-10). There are interesting issues concerning Hobbes's notion of freedom raised
by this distinction that I do not have time to explore, and for purposes of the discussion in
this section, I will ignore the distinction and use 'servant' and 'slave' interchangeably,
because I believe it is important to realize that Hobbes's conception of servitude would
cover what we normally think of as slavery.
Gauthier argues that Hobbes's remarks on the commonwealth by acquisition contradict his
characterization of a commonwealth by institution and thus that "Despotic dominion is an
aberration, in terms of Hobbes's later political theory." (1969, 117) Our analysis of au-
thorization and Hobbes's own characterization of both "kinds" of civil union show that this
is not quite so. However, in Chapter 6, I will discuss certain inadequacies of the common-
wealth-by-acquisition story as a justification of sovereign rule.
See also Leviathan (24, 5-10, 127-30; 29, 10, 170-1). Hobbes is not the only writer in
the seventeenth century to consider the sovereign to be like an absolute property holder,
"owning" his subjects and their land. Any advocate of the divine-rights doctrine, including
Filmer, derives the monarch's power from his descent from Adam, who was given rull
domination over "all things" by God. Locke's discussion of Filmer's theory in Book 1 of
Two Treatises of Government nicely shows how these theorists conceive rulers as owners (see
especially Book 1, Chapter vii). Likewise, Bodin(i962, bk. I, chap. 6) andGrotius (1925,
bk. I, chap. Ill, sect, vii, ix, xii; bk. II, chap, vi, 261) compare sovereigns to property-
owning masters, although, unlike Hobbes, they are reluctant to completely equate the two.
Moreover, this idea has obvious medieval roots.
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AUTHORIZING THE SOVEREIGN

the sovereign's will, transforming both his body and his goods into instruments of the
sovereign's volition. Hence, there is no doubt that Hobbes considers authorization to
be an act of enslavement, and the resulting commonwealth to be a union of slaves
(albeit willing slaves) within the will of their master.

So a survey of the text shows that although Hobbes does seem to use Gauthier's
sense of 'authorization' in Chapter 16, he persistently uses the word in the rest of the
book to mean the surrender of rights. Thus, the text is at best ambiguous about the
word's meaning, but because it is used to mean the renunciation of rights many more
times than it is used to mean their translation, it seems natural to think (as Hobbes's
contemporaries did) that the translation meaning of authorization suggested in
Chapter 16 is aberrant, and the surrender meaning is standard.

Still, this issue must be finally resolved not by counting supporting passages but on
philosophical grounds. In this regard, it is important to note that Hobbes was not the
first writer to argue that the institution of a sovereign ruler is accomplished when the
people alienate their power to him. As mentioned in the Introduction, medieval com-
mentators on the lex regia notion in Roman law advocated this conception of the ruler's
receipt of power. More significantly, even liberal thinkers in England during the
seventeenth century held this view. For example, in the work quoted at the end of the
last chapter, Philip Hunton, a proponent of mixed monarchy in the 1640s, argues that
even when a limited ruler is instituted in a contract, the people are still mastered by the
ruler and do not have "Power above the Power of the Monarch." (1643, 15) So, for
Hunton, the election of a limited ruler is conceived as a slavery contract! Why? How is
it that even the critics of absolute sovereignty in the seventeenth century had trouble
conceiving of a ruler's institution in anything but "surrender" terms?

5.3 T H E R E G R E S S A R G U M E N T AND A U T H O R I Z A T I O N

I believe that Hobbes's advancement of this regress argument shows why he should
not be understood to be espousing Gauthier's reinterpretation of the action of authori-
zation as the loaning or the translation of power. As I mentioned in the last section,
Gauthier's interpretation of 'authorization' shows that he is giving the word its usual
meaning, which is derived from the legal usage of the word current in English since
at least the sixteenth century.IO If we look at uses of this word by both seventeenth-
and twentieth-century legal theorists, we can see why Hobbes would not want to
invoke this sense of it. The authors of the American Restatement of Agency state that

'Agent' is a word used to describe a person authorized by another to act on his account and under
his control . . . the attorney-at-law, the broker, the factor, the auctioneer, and other similar
persons employed either for a single transaction or for a series of transactions, are agents. . . .
[1958, sec. 1, 3(e); emphasis added]"

Through authorization, the "principal" temporarily grants or loans "the agent" his
power to do certain actions, as specified by the principal. Therefore, in this relation-
ship,

10 The Oxford English Dictionary gives examples of the use of the word in this legal sense
going back to 1571.

II Compare Pufendorf(i934, bk. Ill, chap, ix, sect. 1, 449).

122

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9780511625060.007
Downloaded from https://www.cambridge.org/core. Cambridge University Main, on 27 Jan 2021 at 09:17:01, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511625060.007
https://www.cambridge.org/core


Regress Argument and Authorization

An agent is subje« to the control and direction of the principal. . . . Agency is formed with
the thought of constant supervision. . . . {Bogert 1935, 74]

This definition fits the seventeenth-century usage. For example, Pufendorf defines an
agent as follows:

Such a person acts . . . like an instrumental cause, in that he not only carries on all negotia-
tions upon the authority of the other, but also acquires no right for himself, and contracts no
obligation touching the person with whom he is appointed to treat. [1934, 449]

So the agent/principal relationship has three features. First, it is fiduciary. The princi-
pal entrusts the agent with power (American Restatement of Agency 1958, 9). Second, it
is a fiduciary relationship in which the principal controls the agent, never vice versa:
"It is the element of continuous subjection to the will of the principal which distin-
guishes the agent from other fiduciaries and the agency agreement from other agree-
ments" (American Restatement of Agency 1958, 9). As Pufendorf says, the agent "is
bound to [the principal} to conduct his affairs with all fidelity." (1934, 449)12 Third,
this fiduciary relationship is generally established by contract:'3 "Agency depends on
contract for its existence. The agent must be shown to have accepted the relationship,
expressly or impliedly." (Bogert 1935, 72)

These three features of the agency relationship established by authorization make it
identical with the fiduciary relationship that Locke says prevails betweeh ruler and
subject,'4 and which he argues is created by contract. For example, Locke explicitly
evokes the concept of the ruler as agent of the people when he writes that

Though in a Constituted Commonwealth . . . there can be but one Supream Power which is the
Legislative, to which all the rest are and must be subordinate, yet the Legislative being only a
Fiduciary Power to act for certain ends, there remains in the People a Supream Power to remove or
alter the Legislative when they find the Legislative act contrary to the trust reposed in them. I2T,
149, 412-13]

Note that Locke is saying that the powers that a ruler has are granted to him "on
condition." He has certain specifiable duties owed to the subjects that mark him as a
fiduciary, and like any agent, he is tied to the principal's control — in this case, the
control of the subjects—ultimately serving only at their pleasure. Thus, like it or
not, by using the word 'authorization' as he does, Gauthier is importing Lockean
ideas into Leviathan. Specifically, he is introducing the idea that the sovereign is tied
to his subjects' control, acting at their behest.

Thus, it should be obvious, given the regress argument, that 'authorization,' in the
legal sense, the sense that Gauthier invokes, is a disastrous concept for Hobbes to use
in characterizing the sovereign's institution by his subjects. First, if the subjects
"authorize" the sovereign in this sense, not only is the sovereign restricted to act in

12 Pufendorf and other legal theorists in this period used Roman law as the source of their
pronouncements on agency. For example, Pufendorf cites the Digest (I, bk. II, chap, xi,
sect. 17).

13 But this should be qualified. Other noncontractual agreements can establish an agency
relationship. See American Restatement of Trusts, Volume 1 (1935, 28). I will be discussing
this point in Chapter 8, Section 8.3.

14 In Chapter 8, footnote 18, I discuss why an "agency" rather than a "trust" relationship
captures the Lockean view of the ruler/subject relationship.
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AUTHORIZING THE SOVEREIGN

ways that the subjects have mandated, but, more important, insofar as this action
makes him their agent, he is, as the law books say, under their constant supervision
and control. For example, suppose, as Gauthier has argued (1969, 147—9), that the
sovereign's right to punish is created out of the grant to him of each subject's own
right to injure others. In that case, a sovereign could legitimately harm one of his
subjects only if that punishment furthered the safety and welfare of every other
member of the society. Only then would he truly be acting with their right, as he was
authorized to do. Yet consider that if this explanation of the sovereign's rights is
adopted, the judge of whether or not the sovereign is following his mandate is not the
sovereign but the subjects. Insofar as they have lent their rights to the sovereign for
specific purposes, it seems the subjects have the right and the responsibility to
evaluate whether or not the sovereign has abused the powers of punishment granted
him, withdrawing their authorization if he has. But Hobbes specifically denies.that
the subjects have such a power of judgment:

To resist the Sword of the Common-wealth, in defence of another man, guilty, or innocent, no
man hath Liberty; because such Liberty, takes away from the Sovereign, the means of Protect-
ing us; and is therefore destructive of the very essence of Government. [Lev, 21, 17, 112]

Hobbes is saying that the sovereign's judgment concerning whom to injure cannot be
challenged without challenging the fabric of civil society.

Philip Hunton, whom we quoted in Chapter 4, might present this same problem
with the agency model in a slightly different way: A subject is supposed to obey and
be subordinate to a ruler; but the agency relationship is the wrong model to use in
understanding the subject/sovereign relationship, because, in essence, it reverses the
roles of ruler and subject. If the ruler is the subject's agent, then the subject actually
rules him (as the owner of the right that the ruler wields), rather than the reverse.
This would seem to mean that subordination of subject to ruler does not exist, and
given that the ruler must, on this model, answer to the judgment of the subjects, we
can expect the chaos and destruction of the state that Hobbes predicts when such
judgment is allowed them.

A second and closely related problem with Gauthier's model is that it establishes a
contract between subject and sovereign, setting out the duties and obligations that
the sovereign-agent owes the subject-principal. However, as we discussed in Chapter
4, in Chapter 18 of Leviathan, Hobbes attacks the idea that this kind of contractual
obligation exists between subject and sovereign, maintaining that no civil union can
be created by such a contract because it would make the subjects the final judges of
the sovereign's performance. The inevitable discord that would develop as the subjects
sought to determine if the ruler had lived up to his part of the bargain would plunge
the commonwealth into a destructive civil war.

Even more important, the third problem with Gauthier's authorization model is
that it implies that the subjects are the judges of the sovereign's performance, and
consequently the authorization of the sovereign can never be considered permanent.
An agent's actions are controlled and supervised totally by the principals, who also
have the right to revoke their authorization if they choose. Hence, if, through
agreement, people authorize a sovereign for specific purposes, it would seem that
through agreement they can revoke that authorization when they believe that their
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Regress Argument and Authorization

purposes can be better furthered in a different way, or when their purposes change. As
masters of the contract with themselves and with the sovereign establishing him as
their agent, they become the ultimate masters of the sovereign's authority to act.
Although he will have absolute power while his authorization is maintained, insofar as
it can be revoked and his actions resisted at the pleasure of the subjects, his power
will hardly be permanent, and his.

This is clearly a result Hobbes would not want. Permanence of sovereign power is a
central feature of the "absoluteness" of the sovereign's rule:

they that have already Instituted a Common-wealth, being thereby bound by Covenant, to own
the Actions, and Judgements of one, cannot lawfully make a new Covenant, amongst them-
selves, to be obedient to any other, in anything whatsoever, without his permission. {Lev, 18,
3, 88]

Hence, Hobbes has to reject a model of civil union that places final control over the
permanence of sovereignty after its institution in the hands of the subjects rather than
in the hands of the sovereign.

Gauthier recognizes the problem his model has in explaining the permanence of the
sovereign authority. And he constructs a contract for Hobbes that he believes will
allow the philosopher to hold the "new" authorization model and still be able to
explain how sovereign rule is permanent (1969, 160). Granted that the action of
creating the sovereign does not make his reign over the subjects permanent, perhaps
the subjects' contract to create him, a contract that they make among themselves, can
be understood so as to render that reign permanent. Suppose, says Gauthier, that
there are two people, A and B, who make a contract to authorize C as sovereign. Each
promises

1. To keep the bargain as long as the other does so, and
2. Not to release the other from his/her promise in 1 and 2.

As Gauthier puts it, "A then has an obligation not to release B, and B has a similar
obligation not to release A. Neither of them may release the other. For A to exercise the
right to release B, B would have to release A from his obligation not to release B. But
for B to exercise the right to release A from this obligation, A would first have to release
B from his obligation not to release A. Thus release is impossible." (1969, 160)

But it is only an illusion that release is impossible here. Suppose that the contract
between A and B concerns joint investment of their funds in a company facing impend-
ing bankruptcy. Does anyone doubt that if A and B get wind of the bankruptcy they
will be able to release each other from their promises such that their joint investment
can be ended? No. Whatever "no-release" clauses exist in the promise can always
themselves be released, and will be so released by self-interested people if it is advanta-
geous for them to do so. Consider again the promise A and B make to each other:

1. They promise to keep their respective parts of the bargain.
2. They promise (a) not to release each other from the promise in (1) and (b)

not to release each other from the promise in (2a).

But note that the promise in (2b) is "unprotected" — neither one has made a promise
not to release the other from promise (2b). So if they want to get out of the stock
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AUTHORIZING THE SOVEREIGN

deal, they will release each other from (2b), then from (2a), and then from (1). Would
it help to add promise (2c) not to release each other from promise (2b)? No, because
that promise (2c) would then be unprotected, and so they could release one another
from (2c), then from (2b), then from (2a), and then from (1). Thus, all the no-release
clauses in the world will not make the parties any more permanently bound than if
they had made a contrct without them.

In any case, aside from the impossibility of Hobbesian people making no-release
clauses that would unconditionally bind, there is a more obvious and fundamental
reason to reject the idea that the sovereign's reign can be made permanent by the
subjects' promising. How can Hobbesian people make and keep promises like this? If
they had had this remarkable ability to bind themselves, the state of nature would
have been a state of relative peace, and the institution of a ruler with absolute power
would have been unnecessary.

But the final argument against Gauthier's model comes from the consequences of
accepting it. Suppose we agree with him that the subjects' loan of their rights to the
sovereign is permanent. What is the difference between making a permanent loan of
one's rights to the sovereign and simply surrendering those rights to him? How is this
different from the action of enslavement? I can see no difference, and I submit that
there is none. If I "lend" you a right that I can never withdraw from you, I have in fact
surrendered it to you. I cannot exercise this right, I can make no enforceable demands
using it, and I must forever submit to your exercise of it in whatever way you see fit
because there is no possibility that I can take it away from you if I disapprove of your
use of it. Whatever euphemisms I may want to use in describing what I have done, I
have effectively alienated that right to you. So Gauthier's interpretation of authorization
as a "permanent loan" not only is without substantial textual support outside of
Chapter 16 but also would fail to purchase the non-master/slave relationship between
sovereign and ruler that Gauthier wants.

Nonetheless, we still have a puzzle on our hands. Given that Hobbes believes (and
must believe) that the subjects surrender their rights to the sovereign, why does he use a
word like "authorization" to describe this act of subjugation, when this word, in its
legal meaning, seems to create the very agency relationship between subject and sover-
eign that he condemns? Clearly, one answer to this question is that he meant to use the
word only in its other, nonlegal senses. According to the Oxford English Dictionary, in
addition to denoting the establishment of an agency relationship, seventeenth-century
English speakers also used 'to authorize' to mean "to set up as authoritative; to ac-
knowledge as possessing final decisiveness . . . to give formal approval to; to sanction,
approve, countenance." We sometimes use the word in this manner today, as, for
example, in the phrases "no unauthorized parking" or "the authorized version of the
Bible." Many passages in Leviathan show that Hobbes is using 'authorization' in this
sense frequently in order to express the idea that when surrendering his rights, the
subject is endorsing the exercise of absolute power by this man or assembly of men and
accepting him or them as the final authority on all issues. We find one example of this
usage at the opening of Chapter 18, where he says that in choosing a sovereign, "every
one, as well he that Voted for it, as he that Voted against it, shall Authorise all the Actions
and Judgments, of that Man, or Assembly of men, in the same manner, as if they were
his own . . . " (Lev, 18, 1, 88), and another example in Chapter 20, where he says that

126

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9780511625060.007
Downloaded from https://www.cambridge.org/core. Cambridge University Main, on 27 Jan 2021 at 09:17:01, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9780511625060.007
https://www.cambridge.org/core


Regress Argument and Authorization

servants have committed themselves to "owning, and authorising whatsoever the
Master shall do." (Lev, 20, 13, 104)

That this is the correct interpretation of Hobbes's use of the word is supported (as in
the passage just quoted) by his frequent linking of'authorization' with a meaning of the
verb 'to own' that is no longer current in English. According to the Oxford English
Dictionary, in the seventeenth century 'to own' could mean "to acknowledge as having
supremacy, authority or power over one; to profess, or yield, obedience or submission to
(a superior, a power, etc.)." Note the use of the word in this sense by Hobbes's
contemporary, Gerrard Winstanley, in an attack on the concept of private property: "so
long as we own Landlords we hinder the work of restoration." (1941, 260) Compare
this use of the word with its employment in these passages in Leviathan:

. . . Every man giving their common Representer, Authority from himselfe in particular; and
owning all the actions the Representer doth. . . . [Lev, 16, 14, 82]

. . . we are to consider . . . what Liberty we deny our selves, by owning all the Actions
(without exception) of the Man, or Assembly we make our Sovereign. [Lev, 21, 10, 111}

Hobbes is clearly using 'own' and 'authorize' in these passages to mean the acceptance
and approval of authority, in order to convey the idea that the subject endorses the
sovereign's use of absolute power when the subject surrenders his rights to the
sovereign.

However, Hobbes also uses 'authorization' at times to invoke the concept of cre-
ation, emphasizing the word's root 'author.' Note how he does this in the following
two passages:

. . . he that complaineth of injury from his Soveraigne, complaineth of that whereof he is
Author himselfe; and therefore ought not to accuse any man but himselfe. [Lev, 18, 6, 90]

. . . nothing the Soveraign Representer can doe to a Subject, on what pretence soever, can
properly be called Injustice, or Injury; because every Subject is Author of every act the
Soveraign doth. . . . [Lev, 2 1 , 7 , 109}

By playing on 'author' in this way, Hobbes suggests that because the subjects create
the lawmaker, they are also indirectly the creators or authors of the laws he makes. At
one point in Leviathan he says that "The skill of making and maintaining Common-
wealths, consisteth in certain Rules." (Lev, 20, 19, 107) This gaming analogy is
highly revealing of Hobbes's use of 'authorization.' Those who are the creators of the
rules of a game are also the authors of its results, and in the case of the common-
wealth, the way the subjects create the rules is to create the rulemaker.

Thus, in a way, Gauthier was correct to contend that by using the word 'authoriza-
tion' in his mature political work, Hobbes was trying to involve the subjects in a
more "positive" way in the sovereign's actions. But Hobbes's use of the word does not
signify a change in the structure of his theory. Instead, he uses it to clarify and
sharpen the same argument for an absolutist regime put forth in his earlier books. In
particular, because the word indicates that we are voluntary creators of the sovereign's
absolute powers, and thus that we endorse and accept his absolute and unlimited
mastery, it sweetens the bitter truth of the necessity of our total submission to him
and encourages in us the idea that an absolutist political regime is justified because we
need and would want to create such a sovereign.
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A U T H O R I Z I N G T H E SOVEREIGN

It would be nice to end this section on this note, but unfortunately Hobbes himself
prevents us from doing so. Although, as we have seen, 'authorization' can be given
alternative meanings consistent with the surrender account of the sovereign's creation,
one of its most natural meanings in the realm of politics and law is the reading that
Gauthier gives it, and it is impossible for Hobbes to use the word without suggesting
to his readers Gauthier's translation account of the institution of the sovereign and a
"Whig" conception of civil union. Worse yet, some of the language in Chapter 16
appears to use the word straightforwardly in its legal sense, for example when Hobbes
says that "by Authority, is alwayes understood a Right of doing any act; and done by
Authority, done by Commission, or Licence from him whose right it is" {Lev, 16, 4, 81;
last emphasis added), or when he defines an author:

Of Persons Artificall, some have their words and actions Owned by those whom they represent.
And then the Person is the Actor; and he that owneth his words and actions is the AUTHOR: in
which case the Actor acteth by Authority. [Lev, 16, 4, 81]

In these passages it certainly sounds as if Gauthier is right that the subjects' rights are
actually lent to their sovereign-agent. Now I could try to argue that 'authorization'
and 'own' in these passages ought to be interpreted to mean "endorsing, sanctioning,
and approving." But I believe that such a reading is forced and artificial and that in
the passage the legal meaning of'authorization' is naturally suggested. There seems to
be no way of getting around the fact that Hobbes has deliberately invoked the legal
notion of agency in these passages and therefore implied that there is a Lockean
fiduciary relationship between sovereign and subject.

Why do these discordant ideas appear in Leviathan? Perhaps Hobbes was trying to
mislead people into thinking (as Gauthier did) that "permanent loans" of power to a
sovereign are somehow different from surrenders of power, thus making the action of
authorization appear more palatable. But there are other, more honest and yet more
worrying reasons for the appearance of the legal notion of authorization in Chapter 16
that we will be dealing with in Chapter 7.15 For now, the reader is advised to note
that in addition to finding a thesis of conflict in the state of nature that is dangerously
close to being Lockean, we have discovered pieces of a Lockean conception of civil
union against which Hobbes gives many explicit arguments in Leviathan.

5.4 AUTHORIZATION AND HOBBES'S NOMINALISM

As we discussed in Chapter 1, Hobbes has persistent nominalist tendencies; though
sometimes admitting the reality of properties, in the main he is reluctant to counte-
nance the existence of universals or abstract objects, committing himself instead to the
idea that what exists must be individual and material (Watkins 1965a, 143—60). This
being so, what exactly does this nominalist sympathizer believe authorization to be?

One of the advantages of giving up the idea that authorization involves the lending
of rights is that we are not saddled with language that seems to violate Hobbes's
nominalism by committing him to the existence of something that is either an
abstract object or some kind of strange occult power that, when transferred, makes

15 See Chapter 7, Section 7.2, and Chapter 8, Sections 8.2-8.5.
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Permanence and Continuity of Sovereign Rule

someone a sovereign. Indeed, I quoted previously a passage from The Elements of Law,
in which Hobbes indicates that nominalist considerations lead one to understand the
institution of the sovereign as the surrender of rights, because there is literally nothing
a subject can give a sovereign (EL, 1, xix, 10, 104). Thus, an additional reason for
rejecting Gauthier's interpretation of authorization is that it is inconsistent with
Hobbes's nominalist metaphysics. Note also that although it may be difficult to make
sense of the idea of surrendering a moral claim, it is perfectly natural to speak of
surrendering a privilege or a liberty.

Still, the understanding of authorization as the surrender of one's right to all things
is metaphoric. On reflection, we discover that we do not really understand what a
person actually does when he "surrenders his rights" to the sovereign. Watkins
(1965a, 160—2) suggests that the subjects bestow on the sovereign their names when
they authorize him, but there is no textual support for this way of cashing out the
metaphor of surrender, nor does it seem plausible that any such action would be
sufficient to create an absolute and permanent sovereign power. Therefore, although
we have explained Hobbes's use of the word 'authorization' so as to discover what he
believes the sovereign/subject relationship to be, we must still explore the mechanics
of authorization in order to understand how this action creates the right kind of ruler.
In other words, we need to know in concrete terms what men and women actually do
when they surrender their rights to all things to the ruler.

This investigation is complicated, and much of Chapter 6, which is devoted to
exploring the contractual process for instituting the Hobbesian sovereign, is relevant
to this task. But the reader is advised to note that we still do not have a literal
rendering of the action of authorization.

5.5 T H E PERMANENCE AND CONTINUITY OF SOVEREIGN RULE

Given that the agency model of the sovereign's institution cannot secure the perma-
nence of the sovereign's rule, how exactly does the surrender account of his institution
secure it?

Explaining permanence seems straightforward with the surrender account. Remem-
ber that if we surrender our right to all things to the sovereign and thereby make his
right to all things actual and unchallenged (at least as far as we are concerned), we
allow him to have a property right in us. We have given up to him our liberty to
control our lives, and he now has that right. Hobbes argues in Chapter 18 that any
attempt by the people to wrest away from the sovereign his political power is wrong,
in the same way that any attempt to wrest away from anyone something that person
owns is wrong: "they take away from him that which is his own, and so again it is
injustice." (Lev, 18, 3, 89)

Moreover, a Hobbesian can use this explanation of the permanence of the sover-
eign's rule to explain the continuity of political authority over many generations of
sovereign rulers. H. L. A. Hart (1961, 51) has argued (against John Austin) that such
continuity cannot be explained if sovereignty is invested in one person. And, in
Leviathan, Hobbes is aware that, on the face of it, the succession of rulers in an
absolute monarchy at least seems impossible to explain without recourse to some
higher-order "rule of succession." He notes that there is no problem of succession in
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A U T H O R I Z I N G T H E S O V E R E I G N

democracy: "In a Democracy, the whole Assembly cannot faile, unlesse the Multitude
that are to be governed faile. And therefore questions of the right of Succession, have
in that forme of Government no place at all." (Lev, 19, 16, 99) And there is not
much of a problem in aristocracy either: "In an Aristocracy, when any of the Assem-
bly dyeth, the election of another into his room belongeth to the Assembly, as the
Soveraign, to whom belongeth the choosing of all Counsellours, and Officers." (Lev,
*9> l7> 99) However, in a monarchy, the problem of succession does seem serious:

The greatest difficultie about the right of Succession, is in Monarchy: And the difficulty ariseth
from this, that at first sight, it is not manifest who is to appoint the Successor: nor many rimes,
who it is whom he hath appointed. {Lev, 19, 18, 100]

Hobbes then says that there are two possible answers to the succession question in an
absolute monarchy (neither of which makes reference to any second-order rule of
succession). First, we can say that "he that is in possession has right to dispose of the
Succession," which is to maintain that the present sovereign can somehow give or will
his sovereign power to his successor. Second, we can maintain that after his death, the
sovereign power "is again in the dissolved Multitude." (Lev, 19, 18, 100)

If we accept the second answer, we say that in an absolute monarchy the common-
wealth exists only as long as the ruler lives, and that at his death the commonwealth
dissolves. Although this means accepting Hart's contention that one cannot explain
continuity in an absolute monarchy, nonetheless, we can still preserve a positivist
analysis of the nature of the state. We must simply admit that when the state is
structured as an absolute monarchy, it cannot last longer than a single generation of
ruler.

However, Hobbes explicitly rejects this way of dealing with the problem of succes-
sion in a monarchy because it forces one to maintain that commonwealths are de-
stroyed after the death of the monarch, "which is a returne to Confusion, and to the
condition of a War of every man against every man, contrary to the end for which
Monarchy had its first Institution." (Lev, 19, 18, 100) Thus, Hobbes opts for the first
answer. Sovereignty is willed or in some other way passed on by the sovereign to his
successor, so that there is never a return to the state of nature between monarchs:
"Therefore it is manifest, that by the Institution of Monarchy, the disposing of the
Successor, is alwaies left to the Judgment and Will of the present Possessor." (Lev,
19, 18, 100) Thus, sovereignty is being understood here as an object to which the
person made sovereign is entitled. And even as we say that he can pass on, or will,
objects like land or money to another after his death, so can we say that he can pass on
his sovereignty to another. But how, one might ask, are we to tell to whom a
monarch wills his sovereign power?

And for the question (which may arise sometimes) who it is that the Monarch in possession
hath designed to the succession and inheritance of his power; it is determined by his expresse
Words, and Testament; or by other tacite signes sufficient. {Lev, 19, 19, 100]

Hobbes then discusses in detail various kinds of expressed words and testaments, in
word or in writing, and tacit signs of the will, such as the following of custom (e.g.,
the custom of transferring sovereignty to one's firstborn son), that have been taken as
signs of a sovereign's choice of who should inherit his power. Nor are such customs
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Permanence and Continuity of Sovereign Rule

higher-order rules binding a sovereign's choice of successor: "For whatsoever Custome
a man may by a word controule, and does not, it is a naturall sign he would have that
Custome stand." (Lev, 19, 21 , 100) Insofar as the sovereign has control over who will
possess his power after his death, he also has control over any custom that might
speak on this issue. Contra Hart, Hobbes puts any rule of succession in the hands of
the sovereign.

Hobbes's account of succession therefore rests on the idea that political authority
over human beings is no different from a property right in any object, and, as such, it
can be willed or passed on to another. Austin, who explained a ruler's power simply
on the basis of the people's habit of obedience, is not able to treat that ruler's power as
a kind of property right that he can dispose of as he wills. But Hobbes's position
does, because once we have "authorized" a sovereign by resigning or giving up our
right to all things, including ourselves, we are owned by the ruler. Thus, his right to
the subjects and everything else in the commonwealth can be passed on to another, by
written will or some tacit sign, in the same way that one's property right to a single
object such as a piece of land can be passed on to another by some accepted sign. And
Hobbes argues that if the subjects do not accept the valid property right of the
original sovereign's hand-picked successor, they "take away from him that which is
his own, and so again it is injustice." (Lev, 18, 3, 89)

But perhaps this answer to Hart is not as neat as it seems. What does Hobbes mean
when he says that one would be "unjust" if one deposed one's sovereign or his
successor? Hobbes might simply be saying something descriptive here; that is, given
that the sovereign defines justice and injustice, any subject who takes back from that
sovereign her right to all things is disobeying the sovereign's will, and hence perform-
ing an injustice. However, although that might be part of Hobbes's meaning, I doubt
that that is all of it. Hobbes is trying to criticize the rebellious subject. But he surely
cannot mean that it would be wrong to take back the right one had surrendered to the
sovereign because such an action would violate some kind of deontologically valid
natural moral law against stealing, because no such natural law is supposed to exist.
The sense of wrong he is invoking here must be prudential: It would be wrong because
it would precipitate violence and civil strife, endangering the life of each member of
the commonwealth. And he might point out that if enough people surrendered their
rights to the original sovereign or recognized the legitimacy of the successor's exercise
of his political authority, the sovereign would indeed have the power to do with the
subjects what he liked, leaving them unable to take back the self-control they origi-
nally surrendered to him.

However, if readers are a bit suspicious of these last few remarks, they are right to
be so. If the sovereign and his successor really own us, then why is it that Hobbes
explains the wrongfulness of our attempt to depose him by appealing to what it is
prudent for us to do? Unlike chairs or houses, subjects need some persuasion to be
"owned." They have to allow their ruler to own them. Are we on the verge of a major
weakness in Hobbes's argument for absolute sovereignty? Is there, as Hart would
suspect, a covert secondary rule lurking around in Hobbes's understanding of civil
society? I must reluctantly postpone the discussion of this important question until
Chapter 7, after we have discussed the contractual process involved in instituting the
sovereign. Only then can it be tackled effectively.
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