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A constitution is an organization of offices in a city, by which the
method of their distribution is fixed, the sovereign authority is
determined, and the nature of the end to be pursued by the
association and all its members is prescribed.'

Apart from a few isolated exceptions, Carl Schmitt's
relationship to democratic theory has not been carefully
investigated.2 Never considered a very attractive or promising
topic, it has remained neglected and marginalized within the
constantly expanding Schmitt scholarship. This negligence is
partly due to the fact that in those few cases that Schmitt's
relevance has captured the attention of scholars it has been
primarily from a critical and dismissive standpoint. But the lack of
scholarship addressing Schmitt's relation to democracy is also a
result of some attributes of Schmitt's theory that have precluded
this line of investigation.

Let me very briefly explain. Schmitt's critics have often
described his stance toward democracy as either antagonistic and
hostile or as manipulative and hypocritical. In the first case,
Schmitt is represented as an intransigent enemy of modern
democracy, who feared that the entry of the propertyless masses
into the political arena not only would subvert an already
weakened state authority and social order, but would also threaten
the instituted privileges, values, entrenched interests, and power of

* Andreas Kalyvas is a Ph.D. candidate in the Department of Political Science,
Columbia University. His doctoral thesis is entitled The Politics of the Extraordinary.

1 ARISTOTLE, THE POLITICS OF ARISTOTLE 153 (Ernest Barker trans., 1995).
2 Chantal Mouffe represents an exception to this rule. She has devoted several

articles to illuminating the relationship between Schmitt and democratic theory.
Notwithstanding her achievements, Mouffe's intentions remain quite ambiguous. It is not
clear whether she seeks to show the importance of Schmitt for contemporary democratic
politics, or to provide a more agonistic and self-conscious version of liberalism. CHANTAL
MOUFFE, THE RETURN OF THE POLITICAL 129-30 (1993); Chantal Mouffe, Carl Schmitt
and the Paradox of Liberal Democracy, 10 CANADIAN J.L. & JURISPRUDENCE 21 (1997);
Chantal Mouffe, Penser la d~mocratie moderne avec, et contre, Carl Schmitt, 42 REVUE
FRANCAISE DE SCIENCE POLITIQUE 83 (1992).
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the bourgeoisie.' In the second instance, Schmitt's famous
definition of democracy as homogeneity, and as the identity
between the rulers and the ruled and its juxtaposition with
parliamentarism is perceived at best as a rhetorical and
opportunistic move, and at worst as a deceptive and instrumental
tactic.' In this view, Schmitt's apparent appreciation of democracy,
and his professed intention "to salvage democracy and to extricate
it from liberal elements," were secondary to his overall priority of
discrediting the latter, rather than defending or promoting the
former. Schmitt deployed democracy as a tactical weapon against
his archenemies-liberalism, pluralism, individualism, legal
positivism, and the rule of law.6  The normative worth of
democracy thus was reduced to its strategic usefulness in
advancing his intransigent antiliberal politics.' Despite their many
and important differences, these two interpretations ultimately
share a view of Schmitt as a principled, fervent antidemocrat who
proposed "a caesaristic and ethnically homogeneous
Fiihrerdemokratie, a democracy under a Fiihrer," "a discretionary
emergency dictatorship"9 and "a neo-absolutist presidency."1

3 This interpretation is epitomized by the characterization of Schmitt as the "Lenin of
the bourgeoisie." Ulrich Preuss, Political Order and Democracy: Carl Schmitt and his
Influence, in SOCIAL SYSTEM, RATIONALITY, AND REVOLUTION 15, 19 (Leszek Nowak
& Marcin Paprzycki eds., 1993); see also RENATO CRISTI, CARL SCHMITT AND
AUTHORITARIAN LIBERALISM (1998).

4 Of course, it should be noted that what these critiques are missing is the historical
and sociological accuracy of Schmitt's observations on parliamentarism during a time in
which the traditional model of liberal representation was undergoing a serious crisis. It is
unproductive to reduce Schmitt's assessments of parliamentarism to purely polemical
reaction. Recently, Bernard Manin attempted to take seriously this aspect of Schmitt's
work by seeking to develop a sound response which, while accepting many of Schmitt's
arguments, still looks for an alternative within the system of parliamentarism. BERNARD
MANIN, THE PRINCIPLE OF REPRESENTATIVE GOVERNMENT (1997).

5 CARL SCHMITT, Der biirgerliche Rechtsstaat, in STAAT, GRO3RAUM, NOMOS:
ARBEITEN AUS DEN JAHREN 1916-1969, at 44, 47 (1995).

6 See STEPHEN HOLMES, THE ANATOMY OF ANTI-LIBERALISM 49-50 (1993).
7 From a more general perspective, one can argue that Schmitt's political theory is

inherently antidemocratic. His idea of a united and homogeneous demos based on the
transcendental image of the people as a sovereign body, freely deciding and determining
its destiny for itself-what Claude Lefort has called the "People-as-One"-is at the source
of the totalitarian drive to overcome social divisions and political conflicts which keeps, as
in Western liberal states, the unity of the community open to question and contestation.
In this sense, Schmitt's works manifest the dream of a definitive totalitarian unification of
society that cancels the indeterminate, provisional, uncertain, and precarious character of
democratic politics. CLAUDE LEFORT, THE POLITICAL FORM OF MODERN SOCIETY 297-
304 (1986).

8 JORGEN HABERMAS, THE NEW CONSERVATISM: CULTURAL CRITICISM AND THE
HISTORIANS' DEBATE 139 (1989).

9 William Scheuerman, The Unholy Alliance of Carl Schmitt and Friedrich A. Hayek, 4
CONSTELLATIONS 172, 176 (1997).

10 John P. McCormick, The Dilemmas of Dictatorship: Carl Schmitt and Constitutional
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These interpretations of Schmitt's stance toward democracy,
it is true, have found fertile ground in some of Schmitt's writings of
the Weimar period. Schmitt discussed, for example, the
compatibility of democracy and dictatorship, provocatively
asserting that, in some cases, the latter can better embody the
values of the former.11 He also dangerously flirted with Fascism,
during a brief but disturbing period of unabashed fascination with
Mussolini, praising the virtues of strong personal leadership and
uncontested central, executive plebiscitarian authority.12 Finally,
there is no doubt that Schmitt's own controversial political
decisions-particularly his endorsement and justification of the
Nazi seizure of power-have aided the above readings.

The strongest indication of Schmitt's antidemocratic
orientations, however, comes from his own theoretical
preoccupation with the issues of political stability, unity of
authority, and efficient state power. 3 But these matters cannot be
said to compose the main inspirations of a normative theory of
democracy. Indeed, Schmitt's concerns do not look like those of
the modern democratic tradition, which include political
autonomy, self-determination, collective freedom, and social
justice. There is no doubt that Schmitt was an authoritarian statist
who sought to support the modern state to "gain particularly solid

Emergency Powers, CANADIAN J.L. & JURISPRUDENCE 163, 175 (1997). Some have gone
so far as to suggest that Schmitt's political allegiances were inherently totalitarian and that
his notion of the "total qualitative state," an anticipation and a theoretical embellishment
of one of the most repressive state systems that modern times have known, was in fact
derived from and rooted in his antidemocratic thought. See WILLIAM E. SCHEUERMAN,
CARL SCHMITIT: THE END OF LAW 85-112 (1999); Richard Wolin, Carl Schmitt, Political
Existentialism, and the Total State, 19 THEORY & SOC'Y 389, 409 (1990).

11 CARL SCHMITT, THE CRISIS OF PARLIAMENTARY DEMOCRACY 17, 28, 32 (Ellen
Kennedy trans., 1985). One has to take into consideration, as Noberto Bobbio has
correctly observed, that dictatorship had always appealed to traditional democratic theory,
from Roman times to Rousseau and the radical French revolutionaries. It is only at the
beginning of this century, according to Bobbio, and after the experiences of Stalinism and
Nazism, that dictatorship acquired an indisputably negative connotation. NOBERTO
BOBBIo, DEMOCRACY AND DICTATORSHIP 159-66 (Peter Kennealy trans., 1989).

12 Carl Schmitt, Wesen and Werden des faschistischen Staates, in POSITIONEN UND
BEGRIFFE 124-30 (1940). It is a mistake, however, to freeze this Fascist period of
Schmitt's intellectual and political evolution, making it representative of his corpus as a
whole. For example, William Scheuerman, in his quest to treat Schmitt as a representative
Fascist, not only simplifies and thus impoverishes the variety, nuance, and complexity of
Schmitt's investigations, but he also makes it impossible to adequately account for the
development and transformation of his thought over a period of six decades. Bill
Scheuerman, Carl Schmitt and the Nazis, 23 GERMAN POL. & SOC'Y 71-79 (1991); Bill
Scheuerman, The Fascism of Carl Schmitt. A Reply to George Schwab, 29 GERMAN POL.
& SOC'Y 194-211 (1993).

13 Carl Schmitt, Die Wendung zum totalen Staat, in POSITIONEN UND BEGRIFFE 176,
178-79 (1940); Carl Schmitt, Staatethik und pluralistischer Staat, in POSITIONEN UND
BEGRIFFE 133, 162-63 (1940) [hereinafter Schmitt, Staatethik und pluralistischer Staat].
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authoritarian foundations,"' 4 and who remained deeply affected by
issues of discipline and hierarchy and anxious about the alleged
inability of modern mass societies to implement and guarantee
order and security. 5 Instead of approaching the political from
below-that is, from society-and from the point of view of the
self-organized popular masses, he accosted it from the top-that is,
from the state-and the perspective of the rulers. As he succinctly
put it, "authority emanates from the top, trust from the bottom.' 6

It seems fair to argue, therefore, that Schmitt's definition of radical
democracy as the identification of the rulers with the ruled
through the implementation of relations of substantive equality-
which in some cases may entail the elimination of the ruler as a
figure separated from the ruled, and the abolition of asymmetrical
structures of command and domination 7-appealed to Schmitt not
because of its radical, anti-authoritarian participatory implications,
but because of its ability to procure order. This model of
democracy, which presupposes the total homogeneity of the
people, implies the eradication of plurality, divisions, cleavages,
conflicts, and struggles-the main sources, for Schmitt, of social
and political instability. Thus, while Schmitt's invocation of
identity and homogeneity might have helped him to confront
problems of discord, fragmentation, and ungovernability, which he
thought to be endemic to modem, highly differentiated, and plural
liberal societies, it did so only at the cost of threatening the
political self-government of an autonomous people.

If Schmitt's critics are correct, it would seem that the only
lesson that democratic theory can learn from his writings is to be
more suspicious and cautious with respect to theories and
arguments that appropriate a democratic language, only to weaken
and subvert it.' In this case, Schmitt might represent the new face
of democracy's enemies who, instead of directly attacking
democracy, as the old conservatives did, opt for a more deceptive
and cunning strategy of inner attrition. In a democratic age, where

14 Carl Schmitt, Strong State and Sound Economy: An Address to Business Leaders, in
CARL SCHMIT AND AUTHORITARIAN LIBERALISM, supra note 3, at 212,227.

15 CARL SCHMITr, ROMAN CATHOLICISM AND POLITICAL FORM 36 (G.L. Ulmen
trans., 1996).

16 CARL SCHMITT, LEGALITAT UND LEGITIMITAT 87 (1993).
17 Carl Schmitt, Der Begriff der modernen Demokratie in seinem Verhiltnis zum

Staatsbegriff, in POSITIONEN UND BEGRIFFE 20, 22, 27-28 (1940).
18 See WILLIAM E. SCHEUERMAN, BETWEEN THE NORM AND THE EXCEPTION 39

(1994) ("[I]t should be clear why a consistent left-Schmittianism is incompatible with a
compromise-oriented brand of social democratic politics."); see. also JOHN P.
MCCORMICK, CARL SCHMITT'S CRITIQUE OF LIBERALISM 300 (1997) ("If this way of
thinking does not make for theoretical rigor or desirable political success, it makes for
even less as a potentially viable source for democratic theory.").
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the idea of popular self-government enjoys a vast ideological
hegemony, 19 as Schmitt knew quite well, the effective challenge
can only come from within.

It is not surprising, therefore, that there is no systematic study
of the relationship between Schmitt and democratic thought. But
why search for a democratic theory in the work of one of the most
notorious "young conservatives" and "reactionary modernists"? 20

Why not directly study, instead, the classical democratic thinkers
of modern times? Why risk falling into the trap of revisionism?
For one important reason, I think. Although there is undoubtedly
some truth to these critical observations, it would be wrong to go
so far as to say that Schmitt's political thought is totally opposed or
irrelevant to contemporary democratic theory. These critical
approaches dangerously flatten and incautiously simplify a highly
complex and rich theoretical work. As I shall argue, once we
decide to go beyond Schmitt's authoritarian intentions and
repellent political allegiances, and adopt a more selective and
reconstructive reading of his major political and constitutional
writings, many interesting insights with important and pertinent
implications for a democratic theory with a radical intent come to
the fore. I will seek to demonstrate that it is possible to argue both
with Schmitt and against him, to distill from his theory not only
certain elements for the reconstruction of a substantive model of
radical democracy, but also for a theory of democratic
constitutionalism. But in order to do so, we must first isolate such
basic configurations in his work and then seek to analytically
reconstruct them. Within the constraints of the present paper, this
conceptual derivation and reconstruction will focus mainly on his
constitutional theory.21 Other parts of Schmitt's political theory
could be included, but I have avoided them, for the most part. I
am interested here not in a new interpretation of Schmitt's work as
a whole, but in the elucidation of those parts that, properly
reorganized, could benefit the project of a radical and substantive
democratic theory.

In chapter eighteen of his noted constitutional treatise,
Schmitt introduces a penetrating description of the three different
ways in which a people is related to its constitution: a people can
be prior to and above the constitution, within the constitution, and,

19 SCHMITT, supra note 11, at 23-24.
20 See JURGEN HABERMAS, OBSERVATIONS ON 'THE SPIRITUAL SITUATION OF THE

AGE' 24 (1985); JEFFREY HERF, REACTIONARY MODERNISM (1984); see also Jerry Z.
Muller, Carl Schmitt, Hans Freyer and the Radical Conservative Critique of Liberal
Democracy in the Weimar Republic, 12 HIST. POL. THOUGHT 696-715 (1991).

21 CARL SCHMITT, VERFASSUNGSLEHRE (1989).
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finally, next to the constitution.22 Each relationship, in turn,
corresponds to a distinctive moment of democratic politics. The
first refers to the extraordinary, instituting moment of democratic
founding, radical change, and revolutionary constitution-making; it
describes the moment of modern democratic revolutions and
popular new beginnings, and points to the normative content of
political self-determination.23 The second relationship refers to the
moment of normal, procedural, everyday institutionalized politics.
This type of politics tends to protect, consolidate, and reproduce
the instituted reality of a self-organized demos that is integrated in
a self-sustained political system. Finally, the third relation denotes
the intermediary moment of spontaneous forms of popular
mobilization and informal direct participatory intervention that
can exist side-by-side with the established democratic legal order,
and which moves, using the terminology of Jean Cohen and
Andrew Arato, "between the boundaries of insurrection and
institutionalized political activity. '24  Taken together, the three
moments constitute the three faces of democratic politics and
illuminate the anatomy of popular sovereignty.

My aim is to analytically distinguish these three moments of
the democratic experience, to disassociate them from Schmitt's
political objectives and philosophical assumptions, and to properly
reconfigure them within a different theoretical framework, in
which they could generate the appropriate conceptual resources
for achieving two aims. The first aim is to challenge dominant
interpretations of Schmitt's political theory that, rather
improperly, have propagated the image of a thinker obsessed with
an irrational and normless arbitrary will, who glorified violence
and war, and who advocated a constant state of emergency,
characterized by legal deformalization and juridical nihilism.25 In
fact, once the three moments of democracy have been analytically
distinguished, we can reassess Schmitt's critical engagement with
issues of legal positivism, normativism, and proceduralism. The
second, more important aim is that we will be better equipped to
revisit, from a fresh perspective, crucial controversial topics in

22 Id. at 238-52.
23 This moment can be also described as that of constitutional politics. See BRUCE A.

ACKERMAN, WE THE PEOPLE: FOUNDATIONS (1991); Bruce A. Ackerman,
Constitutional Politics/Constitutional Law, 99 YALE L.J. 453-547 (1989).

24 JEAN L. COHEN & ANDREW ARATO, CIVIL SOCIETY AND POLITICAL THEORY
566 (1992).

25 In this sense, my discussion is a critical commentary on the mainstream
interpretations of Schmitt, which, having dominated the English-speaking world, have
succeeded in part in disseminating a reductionist and impoverishing image of his work.
For a direct critical engagement with this literature, see Andreas Kalyvas, Who's Afraid of
Carl Schmitt?, 25 PHIL. & SOC. CRITICISM (1999).
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contemporary democratic theory concerning the nature of
democratic law, the relationships between formal and substantive
democracy, authority and autonomy, legitimacy and legality, the
instituting power of the popular sovereign will, and the instituted
structures of regular political life, extraordinary and normal
politics.

My argument will proceed in three stages. In Part I, I will
reinterpret the first relation between the people and the
constitution as the normative moment of democracy, by reading
the concept of the political as the self-institution of the social. The
concept of the political thus contains a robust idea of democratic
legitimation inserted within Schmitt's theory of constitutional
politics. Part II illustrates how the second relation allows one to
think about the institutionalization of the substantive content of
democracy, from which one could extrapolate the idea of a
democratic constitution. This idea incorporates, yet transcends,
the liberal notion of the formal constitution as a sheer limitation
on popular power and as an external constraint imposed upon a
democratic state. In Part III, I retranslate the third relation in
terms of a radical, participatory version of democracy. This
version of democracy could be developed, along the lines of more
contemporary theories, as an argument for the creation of "new
associations and new publics," "strong publics," or "sub-politics,"
that operate alongside normal politics and aim at the preservation
of effective and immediate forms of popular participation.
Through the creation of venues for the direct expression of the
popular will, these alternative venues are then able to keep alive
the spirit of new beginnings and public freedom, without
disrupting the existing legal and institutional framework, and
without representing a new revolutionary change.26 In the final
Part, I will raise some critical questions about Schmitt's theory,
pointing out the limits of his approach, and showing the need, once
we have isolated and appropriated those conceptual tools that are
important for democratic theory, to go beyond his overall
theoretical project. I will conclude by arguing that, while it is
important to keep this original topology of democracy, we
nonetheless need to divest it from the particular content with
which Schmitt endowed it.

26 For the concept of "new associations and new publics," see COHEN & ARATO,
supra note 24, at 421-563. For the idea of "strong publics," see Nancy Fraser, Rethinking
the Public Sphere: A Contribution to the Critique of Actually Existing Democracy, in
HABERMAS AND THE PUBLIC SPHERE 109, 134 (Craig Calhoun ed., 1992). Finally, for
the notion of "sub-politics," see ULRICH BECK, RISK SOCIETY 183-236 (Mark Ritter
trans., 1992), and Ulrich Beck, The Reinvention of Politics: Towards a Theory of Reflexive
Modernization, in REFLEXIVE MODERNIZATION 1, 1-55 (Ulrich Beck et al. eds., 1994).
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I. THE FOUNDING MOMENT

Schmitt's reflection on modern mass democracy starts with an
examination of the consequences following the transition from the
sovereignty of the king to the sovereignty of the people-from the
unitary body of the monarch to the fragmented and dispersed
body of the multitude. Instead of avoiding or suppressing this
event, as most of the literature on democratic theory has done,
Schmitt explored the political implications of the rise of popular
sovereignty. Schmitt particularly focused on the consequences of
the fact that "the decisionistic and personalistic element in the
concept of sovereignty was lost... [because] the unity that a
people represents does not possess this decisionistic character. 28

In other words, Schmitt not only directly addressed the problem of
collective action in the case of a sovereign that is transformed into
an impersonal, unorganized multitude, losing its specific personal
properties, 29 but he also sought to illuminate the democratic origins
of political power and to develop a systematic and comprehensive
theory of democratic legitimacy.30 As Pasquale Pasquino has
correctly noted, Schmitt's work should be read as an attempt to
"think the democratic form of authority."31

Schmitt pursued this aim by creatively combining Jean
Bodin's traditional and absolutist concept of sovereignty with
Emmanuel Siey~s's notion of le pouvoir constituant: the originating
power of a political subject to create a new constitution.3 2 This

27 SCHMITT, supra note 21, at 53, 57, 63, 77-78.
28 CARL SCHMITT, POLITICAL THEOLOGY 48, 49 (George Schwab trans., 1988).
29 It is precisely at this point that Schmitt introduces the theory of political

representation in the form of a strong, plebiscitarian president. This is not the occasion to
take up this issue. Suffice it to say, however, that the president can never be a sovereign,
as Habermas has argued. Schmitt, contrary to today's theorists of representation, was
fully aware of the absolutist and antidemocratic origin of the concept of representation,
and of its aristocratic effects on a liberal, parliamentary system. The president only
expresses, on a symbolic level, the unity of the people, and can act as a neutral power able
to defend the constitution in those exceptional moments of peril. As such, the argument
that Schmitt envisioned a political system in which the president would be the ultimate
sovereign is off the mark. What seems more probable is that Schmitt conceived of the
institution of the presidency as a particular embodiment of a constitutional, commissarial
dictatorship. CARL SCHMITT, DER HUTER DER VERFASSUNG 132-159 (1996); see also
HABERMAS, supra note 8.

30 SCHMITT, supra note 21, at 79, 87-91.
31 Pasquale Pasquino, Preface, in CARL SCHMITT: PARLIEMENTARISME ET

DEMOCRATIE 14 (1988); see also SCHMITT, supra note 11, at 24.
32 For a helpful historical presentation, conceptual analysis, and comparative

discussion of the concept of the constituent power, see OLIVIER BEAUD, LA PUISSANCE
DE LETAT 201-306 (1994); ERNST-WOLFGANG BOCKENFORDE, DIE
VERFASSUNGSGGEBENDE GEWALT DES VOLKES-EIN GRENZBEGRIFF DES
VERFASSUNGSRECHTS (1986); GEORGES BURDEAU, TRAITE DE SCIENCE POLITIQUE:
LE STATUT DU POUVOIR DANS L'ETAT (1983); CLAUDE KLEIN, THEORIE ET
PRATIQUE DU POUVOIR CONSTITUTUANT (1996).
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innovative and original dialogue compelled Schmitt to investigate
the popular sources of the creative, instituting ground power of
modem secular society.33  Schmitt's reconceptualization of
sovereignty as the constituent power of the people appears for the
first time in systematic form in his discussion on dictatorship and
its two possible forms: commissarial and sovereign.34 Contrary to
commissarial dictatorship, sovereign dictatorship, while also
representing a type of commission or delegation, is characterized
by a singular aim: to establish a new political and legal order, or to
draft a new constitution. In other words, the sovereign dictator is
a founder. It is important to remember that, for Schmitt, this is an
ex nihilo new order, born out of nothingness, and, as such, it
represents a total rupture, a legal break, or even a hiatus from the
previous system of rules.36 It cannot be reduced, or traced back, to
any anterior procedure, institution, order, or fundamental norm.
Although this new order is illegal with respect to the previous
system of norms, it constitutes a new revolutionary form of
legitimacy based on completely new grounds: the subject that
exercises the constituent power. It signifies the radical beginning
of a new political regime. Therefore, the sovereign decision that
founds this new order is contingent and indeterminate; the
decision "emanates from nothingness" and is "created out of
nothingness. 37  Sovereign dictatorship (either a person or a
collective entity) refers precisely to this single and extraordinary
creative moment of the self-institution of society. Sovereign
dictatorship embodies the constituent power of the community
that decides explicitly and consciously to alter the form of its
political existence.38 Consequently, this political entity, on one
hand, is defined as sovereign, because it is the author of a new
constitution; on the other, it is considered dictatorial, because it
cannot be limited, controlled, or restricted by any preexisting
system of legal norms.

In order to better grasp Schmitt's redefinition of sovereignty,
it is useful to examine how he came to distinguish it from
dictatorship. Schmitt shifted from the traditional notion of

33 See JEAN BODIN, ON SOVEREIGNTY (1992); EMMANUEL SIEYLS, QU'EST-CE QUE
LE TIERS ETAT? (1970). See also, Siey~s's speeches in the Constituent Assembly, in
ORATEURS DE LA REVOLUTION FRANCAISE 1002-35 (Francois Furet & Ran Halevi
eds., 1989). For the relationship between Siey~s and Schmitt, see Pasquale Pasquino, Die
Lehre vom 'Pouvoir Constituant' bei Emmanuel Sieyes und Carl Schmitt, COMPEXIO
OPPOSITORUM IJBER CARL SCHMITr (Helmut Quaritsch ed., 1988).

34 CARL SCHMIrr, DER DICTATUR (1994).
35 See id. at 140-52.
36 Id. at 127-48.
37 Id. at 23; SCHMITT, supra note 28, at 32, 66.
38 See SCHMITT, supra note 34, at 146.
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sovereignty as the ultimate authority of command to the concept
of sovereignty as the creative and founding will of the constituent
subject. This change goes beyond the conventional idea that the
defining mark of the sovereign is predominantly its absolute,
arbitrary will or its extralegal force. This shift, I think, is the main
thrust behind Schmitt's distinction between dictatorship and
sovereignty. It is a distinction, it is true, that is not always clear.
However, what is clear is that, while dictatorship represents a
break with the established juridical and normative system,
sovereignty is the foundation of such a system. In the first case,
the emphasis is on the limitless power to violate and transgress an
established legal order. In the second case, it is on the moment of
the original foundation, and the creation of a new legal order.
While the nature of dictatorship, for Schmitt, is unlimited,
unconditional, and arbitrary, totally free from prescribed legal
norms, the essence of sovereignty resides in something entirely
different-creative, instituting power to set new systems of
fundamental laws, to instaure new political and social orders, and
to create novel constitutions.

Hence, an initial conclusion is that one of the unique
characteristics of sovereignty is not its dictatorial and discretionary
power, as many commentators have argued, but its ability to create
new constitutions and new forms of political institutions. In this
case, one might speak of a constituting sovereign. Therefore, the
sovereign is the one who creates the constitution, the one who
makes the concrete, total decision about the form and content of
the political existence of a collectivity. 9

Whenever Schmitt addressed the moment of the sovereign
decision of an expansive and creative will, and its relationship to
the established juridical system, he did so in order to stress this
instituting and norm-positing attribute. Even in his most obscure
and ambivalent text, Political Theology, Schmitt, pace Kelsen,
affirmed that:

[Aifter all, every legal order is based on a decision, and also the
concept of the legal order, which is applied as something self-
evident, contains within it the contrast of the two distinct
elements of the juristic-norm and decision. Like every other
order, the legal order rests on a decision and not on a norm.

Several pages later, he added that "the circumstance that requires
a decision remains an independent determining moment."4 In a
subsequent text, Schmitt described the instituting essence of the

39 From this brief examination it should be clear that one might speak only
metaphorically of dictatorship as sovereignty.

40 SCHMITT, supra note 28, at 10, 30 (emphasis added).
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sovereign constituent decision more clearly. According to
Schmitt's theory of decisionism:

[Ilt is not the command as command, but the authority or the
sovereignty of an ultimate decision given in a command, which
constitutes the source of all law, that is, of all the norms and all
the orders that follow from it .... Consequently the sovereign
decision can be juridically explained neither from a [i.e.,
antecedent] norm nor by a concrete order because for
decisionism it is the decision that grounds both the norm and
the order. The sovereign decision is an absolute beginning, and
the beginning (understood as apXq) is nothing else than a
sovereign decision. It springs out of a normative nothingness
and from a concrete disorder."
In this later, more mature version of decisionism, Schmitt

viewed the fundamental norms and rules (and institutions) as
having no other ground than the groundless instituting sovereign
will. A true sovereign decision always escapes subsumption under
any rule or norm because, in fact, it constitutes their ultimate
origin. And as their ultimate cause, it will always elude them.
Hence, the instituting sovereign decision cannot be reduced, or
traced back to anything external or posterior to itself. It signifies a
new, absolute beginning. The sovereign will is originary and
groundless. 42 Note here how emphatically Schmitt stresses the
positing and founding dimension of the constituent decision that is
able to genuinely institute new legal and institutional orders.
Obviously, Schmitt departs from more traditional definitions of
sovereignty as an absolute authority or a supreme power of
domination. The emphasis here is not on a superior act of
command, but rather on the instituting and originating aspect of
the sovereign will. Instead of stressing the repressive and coercive
function of a superior, often personal, command emanating from
the top, Schmitt redirects our attention to the underlying sources
of the instituted reality located at the bottom. For Schmitt, the
sovereign constituent subject is not repressive or coercive, but
rather a productive, positing, and creative agency. Likewise, the
sovereign is less an absolute commander than a founder. The
mission of the sovereign is not to command or to exercise power,
but rather to originate the higher rules, and to determine the
fundamental laws.

41 CARL SCHMITT, OBER DIE DREI ARTEN DES RECHTSWISSENSCHAFTLICHEN
DENKENS 21, 23-24 (1993) (emphasis added). This founding moment of the decision is
discussed in Wolfgang Palaver's idiosyncratic reading of Schmitt. Wolfgang Palaver, A
Girardian Reading of Schmitt's Political Theology, 93 TELOS 43, 55 (1992).

42 See ULRICH PREUSS, CONSTITUTIONAL REVOLUTION: THE LINK BETWEEN
CONSTITUTIONALISM AND PROGRESS 2-5 (Deborah Lucas Schneider trans., 1995).
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It is important to bear in mind this original and radical
instituting dimension of sovereignty. When joined with the idea of
the people, this notion of sovereignty provides Schmitt with the
normative resources for a robust theory of democratic legitimacy.43

In investigating the consequences of the democratization of the
constituent power," Schmitt elaborated one of the most intriguing
and original theories of popular sovereignty as the extraordinary
moment of the direct manifestation of collective autonomy.

43 There are many Schmitt scholars who will be surprised by this statement. Is it not,
after all, Schmitt who fervently attacked the normative assumptions of liberalism and,
more generally, of any discourse on justice? My aim is not to deny this fact. I do think,
however, that it would be a mistake to reduce Schmitt's political theory to this particular
aspect of his thought. Indeed, in his constitutional theory, Schmitt developed a strong
argument for the democratic legitimacy of modern constitutions: a democratic
constitution, to be valid, must be based on the constituent power of the people. Only the
political decision of the people endows the constitution with legitimacy. Now, compare
this approach with Kelsen's own understanding of the origins of the basic norm. For
Kelsen, the basic norm, which is the source of the validity of any legal and constitutional
order, is ultimately derived from the effectiveness of a political entity to impose a new
basic norm, independent of the particular social carrier or the conditions under which this
new norm has been imposed. Kelsen does not and cannot distinguish between a
democratic revolution and a reactionary coup d'etat, because he lacks a theory of
democratic legitimacy. Both equally qualify as a legitimate constitution. Ultimately,
Kelsen is left with only two factual criteria that, by themselves, fail to generate the
appropriate normative resources for a democratic political theory with a critical intent:
first, the efficacy of a group in imposing a new basic norm; and second, the simple fact of
people's compliance with that norm. Such compliance can be derived from a multiplicity
of reasons-for example, force, fear, habit, or agreement-that are not distinguished by
Kelsen. HANS KELSEN, GENERAL THEORY of LAW AND STATE 117, 118, 119-22
(Anders Wedberg trans., 1945). The author states that:

It is in this context irrelevant whether or not this replacement [i.e. of a basic
norm by another] is effected through a violent uprising against those individuals
who so far have been the "legitimate" organs competent to create and amend
the legal order. It is equally irrelevant whether the replacement is effected
through a movement emanating from the mass of the people, or through action
from those in government positions. From a juristic point of view, the decisive
criterion of a revolution is that the order in force is overthrown and replaced by
a new order in a way that the former had not itself anticipated .... It is just the
phenomenon of revolution which clearly shows the significance of the basic
norm. Suppose that a group of individuals attempt to seize power by force in
order to remove the legitimate government in a hitherto monarchic State, and to
introduce a republican form of government. If they succeed, if the old order
ceases, and the new order begins to be efficacious, because the individuals whose
behavior the new order regulates actually behave, by and large, in conformity
with the new order, then this order is considered as a valid order.

Id. at 117, 118 (emphasis added).
Paradoxically , although Kelsen is considered to be one of the main exponents of a

pure, normative theory, he ultimately deprives himself of the conceptual and normative
resources that were necessary for this reconstructive normative project. In that respect,
Schmitt not only is closer than Weber and Kelsen to a theory of democratic legitimacy, but
he also provides powerful conceptual tools for a normative political theory. SCHMITT,
supra note 21, at 58-60, 75-99.

44 Id. at 237-38.
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Schmitt recognized that, under modem conditions, it is usually a
sovereign dictatorship that, without any constraint or control from
preexisting instituted mechanisms and authorities, has to lay down
the fundamental law of the land, frequently in the benign form of a
constituent assembly. Nonetheless, Schmitt insisted that the
sovereign dictatorship remains subordinated to the supreme
authority of the people-the true, uncontestable sovereign, which
has delegated and authorized it to act according to its own
interests." Thus, as he claimed, from "another perspective,
[sovereign dictatorship] remains a dictatorship, that is, a mandate.
It is not the sovereign, but acts in the name and in behalf of the
people, who can at any time disavow its proxy with a political
action. ' 46 The real sovereign in a democracy can be but one: the
people.47 The sovereign dictatorship "is not the subject or holder
of the constituent power, but only its delegate ... [and sovereign
dictatorship] is the only constituted power" during a revolutionary
period through which a people can sometimes choose to express
itself.4" For Schmitt, therefore, the people are the ultimate and
sole legitimate sovereign authority in a democracy, because they
are the unique holders of the constituent power-the power to
legitimately create a new democratic constitutional and political
order.49 This is because "all power resides in the pouvoir
constituent of the people." 5o The people, thus, are the only
legitimate entity that can make the sovereign, total decision.
Accordingly, as the sovereign dictatorship is but a form of
delegation, it should never be confused with the real supreme

45 Id. at 26.
46 Id. at 59-60.
47 It is here that I disagree slightly with Arato's depiction of the sovereign constituent

power as an "affective identification with leaders or elites." It seems to me that it is more
correct to say that the revolutionary constituent assemblies are simply delegates of the
people. The dimension of identity, in contrast, was introduced by Schmitt in the case of
the plebiscitarian president, who is a particular example of constituted powers. Thus,
according to Schmitt, although during normal politics the people can identify with the
plebiscitarian leader, who represents the unity of the state, they need not do so in
extraordinary moments of constitutional politics. Rather, a consistent model of radical
democracy, like the one held by Schmitt, assumes that the people ought to act directly.
The moment of constitutional politics must be seen as the moment of the self-institution of
society. Andrew Arato, Dilemmas Arising from the Power to Create Constitutions in
Eastern Europe, 14 CARDOzO L. REV. 661, 674 (1993).

48 SCHMIT, supra note 21, at 59.
49 For an historical and conceptual examination of the concept of the constituent

power and its relationship to democracy, see KLEIN, supra note 32. Although Klein does
not hide his disagreements with Schmitt, he recognizes that it was Schmitt's work that
salvaged and renewed the idea of the constituent power from the oblivion to which the
prevailing jurisprudence of his day had relegated it.

50 SCHMITT, supra note 28, at 51.
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power, the sovereign, which has appointed it.5 1 In modern times,
only the people can be the sovereign. Modernity and democracy
are intrinsically connected. 2 As Antonio Negri, following Schmitt,
has correctly asserted, "to talk about the constituent power is to
talk about democracy. In the modern age, the two concepts have
often been brought together." 3  With a few exceptions, it is
Schmitt who truly recovered the concept of constituent power
from the oblivion to which liberal political theory had condemned
it. As Ernst-Wolfgang Bockenforde has claimed, "the concept of
the constituent power is, because of its origin as well as of its
content, a democratic and revolutionary concept, that belongs
solely to the context of a democratic constitutional theory. 54

Thus, democracy, from Schmitt's theoretical perspective, might be
redefined as the conscious self-constitution and self-alteration of
society.5

From this analysis we can now draw a second conclusion:
Sovereignty is not only defined with respect to its expansive and
originating, instituting power to create a new constitution, but, in
modern times, it is also distinguished by its identification with the
will of the people. 6 By appropriating from Bodin and Rousseau
the defining marks of sovereignty, Schmitt endowed the
constituent power with three fundamental attributes-it is one and
indivisible, unalienable and untransferable, and unable to be
represented. These attributes make clear that the sovereign
dictatorship is but a mere form of delegation, subordinated under
the absolute and total control of the sovereign people, which
remains in the last instance the true and uncontestable holder of
the constituting power. 7 This last clarification can help us to

51 See SCHMITT, supra note 21, at 49.
52 See id. at 48-50.
53 ANTONIO NEGRI, LE POUVOIR CONSTITUANT: ESSAI SUR LES ALTERNATIVES DE

LA MODERNITIt 1 (1992).
54 BOCKENFORDE, supra note 32, at 11-12.
55 Note that here the similarities between Schmitt and Castoriadis are unexpectedly

striking, given their contrasting political values.
56 See the section entitled The subject of the constituent power, in SCHMITT, supra note

21, at 77-82. To my knowledge, only Cristi has focused on this relationship between
sovereignty and constituent power. CRISTI, supra note 3, at 116-17.

57 Here we can find a preliminary explanation for the reasons that drove Schmitt to
insert the discretionary aspect of dictatorship into his discussion of sovereignty, and for
why he sometimes phrased sovereignty in terms of the exception. The exception, then, is
the condition of the possibility of sovereignty, not its essence. It is only in the moment of
an organic crisis, to use Gramsci's term, in which the closure of the social explodes to bring
about a dislocation among the different structural levels of the social, including the legal
system, that Schmitt thinks there is the possibility for an immanent radical change in the
political organization of society. I take Schmitt's reference to the exception as describing
this moment of crisis, this openness and contingency that provides the available space for
the re-activation of the constituent power that, up to this moment, remained in a dormant
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better understand Schmitt's seminal redefinition of democratic
sovereignty in terms of a theory of democratic legitimacy. The
sovereign, according to Schmitt, is the one who has "the power and
the authority to take a concrete, total decision on the type and
form of the political existence, that is, to determine the existence
of a political unity in its entirety."58

Given this redefinition of popular sovereignty, Schmitt is in
the position to distinguish, from a normative point of view,
legitimate from nonlegitimate constitutions, and to lay the
foundations of a theory of democratic constitution-making. In
other words, he has formulated a normative criterion-the
constituent popular will-with which we can test and judge the
legitimacy of existing constitutions and the basic structures of
society to which they gave birth. Therefore, the identity of the
constituent subject is the definitive standard by which constitutions
and institutional arrangements should be judged. In a democratic
regime, for example, the validity of the fundamental norms and
values rests exclusively upon the actual manifestation of the will of
the popular constituent subject and the direct participation of the
people in the extraordinary process of founding a new
constitution. 9 As Schmitt forcefully stated, "a constitution is
legitimate-that is, recognized not only as de facto but also as de
jure-when the power and the authority of the constituent power,
which has founded this constitution, is recognized. '60 Therefore, a

and subterranean form. As Cristi has quite rightly observed, according to Schmitt,
"sovereignty became visible only during exceptional circumstances, when a constitution
was destroyed and another was born. In these circumstances, sovereignty showed up
under the guise of constituent power." CHRISTI, supra note 3, at 117. Consequently,
Schmitt's recourse to the exception does not indicate an essential feature of the sovereign,
but rather describes one of its fundamental social and political presuppositions. Id.

58 SCHMITT, supra note 21, at 75-76.
59 For a sympathetic, albeit reserved, presentation of the normative-democratic aspect

of constitutional politics, see Arato, supra note 47, at 667-72.
60 SCHMITr, supra note 21, at 87. For a discussion of Schmitt's theory of

constitutionalism, see Andrew Arato, Forms of Constitution Making and Theories of
Democracy, 17 CARDOZO L. REV. 191, 231 (1995). Although Arato is certainly correct in
pointing out that Schmitt reduced the democratic legitimacy of a constitution to "who"
makes the constitution, and not to "how" and with what procedures this constitution
comes into being, I hope to show that Schmitt was in fact concerned about those cases in
which the constituent power of the sovereign people might be usurped by adtors who claim
to represent the people and who act in its name. In these cases, the legitimacy of the
democratic constitution is endangered and compromised. There is, however, no doubt
that Schmitt undervalued the procedural mechanisms of constitution making. The reason
behind this neglect is that he thought that the procedures themselves should be
legitimated by other procedures, and so on. In other words, he perceived the problem of
infinite regress with which any procedural theory is confronted. Ultimately, one has to
reach a point at which, behind the "ground-procedure," there is a subject who establishes
it. In a democracy, this subject is the people. It appears to me that, in order to avoid the
problems of circularity and regression, legal continuity should be interpreted as a form of
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valid democratic constitution is one that has been created by the
direct decision and political participation of the sovereign popular
subject, outside all forms of preexisting authority and legality.
Likewise, constitutional politics, for Schmitt, refers to popular
mobilization, and direct public participation in the process of
constitution-making, which, though exceptional and uncommon,
represents a more radical democratic form of popular power than
does normal electoral, procedural, and parliamentary politics,
which is characterized by the lack of popular participation and the
filtering of the sovereign will through a series of intermediary and
intervening mechanisms.6' Implicit in Schmitt's theory of
constituent power, therefore, is the idea of sovereignty as the
explicit, conscious, and lucid self-institution of the social, knowing
itself as such. The democratic constituent subject is a productive
collective subject, the instituting revolutionary will of the people
that has the effective and expansive power to radically re-institute
the social against instituting structural relations of authority and
subordination. I am inclined to redefine the constituent sovereign
as a collective power to make new beginnings, and as a popular
struggle aimed at bringing about an extraordinary change in the
institutions of society.62 Constitutional politics, then, is a popular
strategy of power aimed at the "instauration" of new legal and
social orders, and arising from the creative and cooperative
activity of the individuals, organized politically as a collective
force.63

This normative theory of the constituent power of the
sovereign people enabled Schmitt to criticize the French
Revolution from a radical democratic position. He reproached the

traditional legitimacy. However, in this case we do not speak about a revolutionary,
democratic process, but about the combination of democratic, legal, and traditional
legitimacy.

61 The similarities between Schmitt's theory of the constituent power of the people and
Ackerman's notions of constitutional politics and dualistic politics are striking. Bruce A.
Ackerman, Neo-federalism?, in CONSTITUTIONALISM AND DEMOCRACY 153,193 (John
Elster & Rune Slagstad eds., 1988).

62 See SCHMITT, supra note 21, at 36.
63 My reading of Schmitt's concept of the sovereign constituent will of the people relies

heavily on Cornelius Castoriadis's theory of autonomy. CORNELIUS CASTORIADIS, THE
IMAGINARY INSTITUTION OF SOCIETY 107-08, 364-73 (Kathleen Blamey trans., 1987);
CORNELIUS CASTORIADIS, The Greek Polis and the Creation of Democracy, in THE
CASTORIADIS READER 267-89 (David Ames Curtis ed., 1997); CORNELIUS
CASTORIADIS, The Logic of Magmas and the Question of Autonomy, in THE
CASTORIADIS READER, supra, at 280-318; CORNELIUS CASTORIADIS, Radical
Imagination and the Social Instituting Imaginary, in THE CASTORIADIS READER, supra, at
319-37; Cornelius Castoriadis, The Imaginary: Creation in the Social-Historical Domain, in
WORLD IN FRAGMENTS: WRITINGS ON POLITICS, SOCIETY, PSYCHOANALYSIS, AND
THE IMAGINATION (David Ames Curtis ed., 1997).
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Revolution for stopping short of the radical possibilities to which it
gave birth, and for not developing further the democratic
revolution it had initiated. The problem was that the
revolutionary constitution was designed and formulated by the
sovereign dictatorship of the Constituent Assembly, instead of
being created by the direct participation of the sovereign people.64

Thus, according to Schmitt:
[I]n a democracy, it would have been more logical to let the
people decide by itself: the constituent will of the people cannot
in fact be represented without transforming democracy into an
aristocracy. But in 1789 the issue was not to produce a
democracy, but a liberal constitution of the bourgeois rule of
law.65

Similarly, Schmitt claimed, sovereign dictatorships, such as those
of the Soviets in Russia or the Fascio in Italy, will always remain a
form of dictatorship. They will never become sovereigns tout
court.

66

This formulation of popular sovereignty in terms of the
constituent power of an expansive political community is a more
sophisticated restatement of the old, fundamental principle of
democracy: active, collective self-determination according to
which the people are the unique and ultimate authors of its laws.67

Since the law is the creation of the people, it is dependent upon,
and subordinate to, the people's will, and thus vulnerable to being
changed by their volitions and decisions. Indeed, the sovereign
constituent people may initiate a change in the law in violation of
the instituted law. The sovereign subject ignores the law, but only
to make possible the "instauration" of a new one. The sovereign
will of the people is not beyond the law; it is below the law, it is the
sole origin of a legitimate, democratic law.

At the same time, precisely because sovereignty is the ex
nihilo creation of a new legal and constitutional order, it can only
operate in a juridical and normative vacuum. It cannot be
constrained by any antecedent rule, since there is not yet such a

64 Arato has pointed out that Schmitt's critique of the French Constituent Assembly
focused on the lack of a referendum for the approval of the constitution by the people.
Hence, it seems that, for Schmitt, the French revolutionary process suffered from a
legitimation deficit. This point is correct, although it should be added that Schmitt's
critique also included the restriction of the process of constitution-making to an assembly,
rather than being open to broader and more direct forms of popular participation. Arato,
supra note 60.

65 SCHMITT, supra note 21, at 80 (translation by author).
66 See id. at 81-82.
67 Arato has keenly observed that Schmitt's theory of the constituent power of the

people "remains an idiosyncratic one in the tradition of revolutionary democratic
thought." Arato, supra note 60, at 204.
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rule. If the constituent will were determined by, or derived its
legitimacy from, the previous order, it would not be a constituent
power, but rather a constituted power. In this case, we would not
speak about the radical creation of a new constitution-a new
beginning, the sudden break with a previous political order-but
simply about the transformation, reformation, or revision of an
already existing one.6 s For Schmitt, the old legal system must be
annulled for the constituent popular will to manifest its new
fundamental, total collective decision. This formulation, which
stresses the exception as a gap and a void, reminds us that while
the old system is abrogated, the new one is not yet in place.69

There is a break, an "opening," a dislocation between the two
moments (which Schmitt equivocally describes as the "exception")
which makes possible not only the reactivation of the constituent
power of the people, but also the generation of democratic
legitimacy for the new political system."

II. THE CONSTITUTIONAL ORDER
The formulation of the concept of the constituent power of

the people in terms of a theory of democratic legitimacy, correctly
described by Andrew Arato as "revolutionary democracy,"71 has
been vulnerable to two kinds of charges. As I will try to show in
this Part, these charges lose considerable force, and cannot be
consistently sustained, once we take into consideration Schmitt's
distinction between the first and second moments of democracy-
that is, between the people in the "state of nature," before and
outside the constitution, and the people within the constitution.

The first of these charges can be traced back to Hannah
Arendt's critical discussion of Siey~s's notion of le pouvoir
constituant. Although she did not explicitly mention Schmitt,
Arendt's objections challenge Schmitt's version of sovereignty,
and one might well suggest that it was Schmitt, rather than Siey~s,
whom Arendt had in mind.72 Arendt's uneasiness stemmed mainly

68 See SCHMITT, supra note 21, at 88-89.
69 Here, note the striking similarities with Kelsen. KELSEN, PURE THEORY OF LAW

118-19 (Max Knight trans., 1967).
70 However, Schmitt himself has acknowledged that a total break is conceivable only

when the creation of a new constitution is accompanied by a change of the subject of the
constituent power-for example, from the king to the people. In all the other cases, it
remains a "constitutional minimum" that indicates a form of continuity. I would like to
thank Andrew Arato for bringing this point to my attention. This point is similar to
Derrida's notion of the "minimal reminder." JACQUES DERRIDA, LIMITED INC. 202
(1988).

71 Arato, supra note 60, at 202.
72 Arendt has also elaborated one of the most incisive critiques of the concept of

sovereignty. On one hand, sovereignty, she argued, evokes a relationship of domination
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from the position of the constituent power outside the
constitution. Both Siey~s and Schmitt situated this original
instituting and founding power of the people in an extralegal,
lawless, and normless "state of nature. '7 3 In an effort to elaborate
a "pure" theory of democratic legitimacy that would neither be
dependent on any prior norm or order, nor be reducible to
antecedent forms of legitimacy, so that the autonomous and self-
generated will of the people would always remain the unique
source of legitimate law, Siey~s and Schmitt inserted this political-
instituting power in a legal and normative vacuum. But under this
approach, Arendt argued, the constitution that flows from the
founding constituent act runs the risk of being "built on
quicksand."74  Moreover, the ensuing model of constitutional
politics threatens to degenerate into a permanent revolution that
would make it impossible to establish firm, free institutional
structures and a new, stable public order. The constituent power,
defined as natura naturans, is a very thin and fragile foundation
upon which to erect an enduring constitutional and solid legal
system. Revolutionary politics would never yield a stable and
lasting constitutional order.

Arendt's critical reading of Siey~s points to the heart of the
problem associated with the concept of a groundless and self-
sustained constituent power: the failure to account for the
stabilization and protection of a constitutional order. Within the
framework of a groundless and self-sustained constituent power,
the constitution becomes vulnerable to the unpredictable and
fluctuating wishes of an amorphous and disorganized multitude,
which, although it claims to be sovereign, is in reality constantly
exposed to the manipulations of political leaders who can mold it
according to their own ambitions.75 Hence, Arendt's critique
points to one of the most vexing problems in democratic theory-
namely, the tension between liberty and order, autonomy and

and subordination-that is, a relation of inequality-that was transposed into the domain
of the political from the traditional model of the patriarchal family. On the other hand,
sovereignty implies the eradication of plurality, and a homogeneous public sphere.
HANNAH ARENDT, ON REVOLUTION 156, 158, 161-64, 183 (1963) [hereinafter ARENDT,
ON REVOLUTION]; HANNAH ARENDT, THE HUMAN CONDITION 234-35, 245 (1958).
Scheuerman has recently discussed the relationship between Schmitt and Arendt.
Although he uses Arendt to attack Schmitt, he ultimately does the same when it comes to
assessing Arendt's own political theory. Scheuerman, in this case, uses Schmitt, whom he
had previously ferociously attacked, to reveal the limitations and problems in Arendt's
framework. William Scheuerman, Revolutions and Constitutions: Hannah Arendt's
Challenge to Carl Schmitt, in LAW As POLITICS: CARL SCHMITT'S CRITIQUE OF
LIBERALISM 252-80 (David Dyzenhaus ed., 1998).

73 SCHMITT, supra note 21, at 79.
74 ARENDT, ON REVOLUTION, supra note 72, at 162.
75 See SCHMITT, supra note 11, at 27-29.
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authority, power and its self-limitation. Put in more general terms,
if we agree with Schmitt that in a democratic regime the
constituent power of the people is the ultimate source of
legitimation, and that the demos is the sole author of the
fundamental legal norms of society, then it is worth asking why the
constituent power should see itself constrained by the effects of its
own actions and decisions, and why it should abide by the
constitution it has itself created. In other words, if the sovereign is
below and outside the constitution, why should it subordinate itself
to the constitution during normal times?76 Why should it remain
bound by the constitution? Why, in other words, would the
sovereign people want to control and limit itself?

Before attempting to answer these troubling questions, it is
worth developing further Arendt's critique of the constituent
power, so as to cover another important objection which has
dominated recent scholarship on Schmitt. The problem is not only
that Schmitt failed to generate the appropriate resources for the
stabilization, containment, and limitation of the ceaseless stream
of the constituent power which, if left on its own, can threaten to
absorb and consume the constituted reality. An additional
problem, deeply embedded in Schmitt's blurred distinction
between sovereignty and emergency powers, opens the gates to
the establishment of a permanent state of exception. In this
exception, the factual force of those who claim to represent the
will of the people, and particularly the plebiscitarian leader, could
rule by sheer commands and discretionary, deformalized decrees.
According to this reading, the vision of a fictional, unitary
collective agent is just a pretext, a myth, for the establishment of
an executive dictatorship." Schmitt's critiques of the rule of law,
the separation of powers, and of legal normative formalism, so the
second argument goes, are simply the elements of a broader, more
ambitious, and devastating critique of constitutionalism. Not only
did Schmitt abhor liberalism, but he additionally sought to
undermine and destroy the idea of the constitution in order to
replace it with his vision of a totally unconstrained, and often
personified, extralegal executive force that could rule as if in a

76 This is exactly the problem that torments Antonio Negri's ambitious attempt to
radicalize the idea of the constituent power. The result is an eventual absorption of the
constituted reality by an absolute, omnipotent, and limitless constituent power that
ultimately amounts to nothing more than legal nihilism and institutional instability. This
consequence is fully exemplified in Negri's vehement rejection of constitutionalism and
sovereignty as two purely antidemocratic concepts. NEGRI, supra note 53, at 395, 413-14,
422-23, 429-30.

77 See MCCORMICK, supra note 18, at 137, 140, 145, 156.
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continuous state of crisis and normless emergency. 8  Hence
Schmitt, though a perspicacious constitutional thinker, was in fact
a proponent of legal nihilism, seeking to replace reason with pure
force.

However, a more careful and less biased reading of Schmitt's
constitutional and political writings, one that attends to Schmitt's
multistage theory of democracy, can help to dispel these two
claims. 9  During the first, extraordinary founding moment,
legitimacy overpowers legality-or, as Schmitt succinctly stated,
"where legitimacy starts, legality ends." But in the second
moment, that of social integration and reproduction, legality is
introduced next to legitimacy. If this argument is sound, then
Schmitt not only avoided the conflation between the norm and the
exception, he arrived at ways to extirpate constitutionalism from
its liberal origins, and, therefore, take it in a more democratic
direction. In fact, he struggled to reconcile a substantive model of
democracy with a set of procedural and legal norms, in the form of
a theory of democratic constitutionalism.

It would be a mistake, therefore, to overlook this aspect of
Schmitt's political and constitutional theory. In the introduction to
his major constitutional treatise, for example, Schmitt described
his project as a systematic and coherent reflection on the meaning
and content of constitutional theory; 0 not, as his critics have let us
believe, as a malicious attack and subversion of the entire modern
European jurisprudential tradition. Furthermore, Schmitt's aims
far exceeded a simple critique and rejection of liberal
constitutionalism. Although he devoted considerable time to
illuminating the inner contradictions and limitations of the liberal
model, his real interest went well beyond sheer polemics. Indeed,
he explored the possibility of a fixed democratic constitution that
could sustain itself. In other words, Schmitt confronted one of the
most vexing problems in modern democratic theory-namely, that
of the self-enforcement and self-limitation of a democratic order.81

78 See WILLIAM E. SCHEUERMAN, BETWEEN THE NORM AND THE EXCEPTION: THE
FRANKFURT SCHOOL AND THE RULE OF LAW 34-36 (1994); William E. Scheuerman,
Legal Indeterminacy and the Origins of the Nazi Legal Thought: The Case of Carl Schmitt,
17 HIST. POL. THOUGHT 571-90 (1996).

79 For example, Schmitt has discussed and rejected the "dynamic concept of the
constitution," which implies that the constitution is in a constant state of becoming and
change. SCHMITT, supra note 21, at 5-6.

80 Id. at xi.
81 It should be noted that Schmitt himself ultimately reached the conclusion that an

"absolute" democracy is impossible, and that a democratic constitution will always be a
mixed constitution, composed of three different principles: a democratic principle, which
should have priority; an absolutist principle, incarnated in the theory of representation;
and a liberal principle, that should come at the end. Id. ch. 21.
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At this point, one can start contemplating from Schmitt's writings
the contours of an alternative constitutional theory that would
transcend the intrinsic tensions and aporias of liberalism, while at
the same time providing a solid, legal form for the stable
interaction among state, people, and sovereignty within a
democratic regime.

Schmitt starts by redefining the purpose and ends of
constitutionalism. One of the fundamental tasks of a constitution,
he declared, is neither to institutionalize and protect pre-political
individual rights against the state and the popular will, nor to
establish some formal and general procedural norms that will
compose the central rules of the political game, as classical
theories of liberal constitutionalism tend to assume. s2 For Schmitt,
the liberal appropriation of constitutionalism during the eighteen
and nineteen centuries had uncontestable antidemocratic
consequences.83 Note here that this version of the opposition
between liberalism and democracy differs slightly from the one he
advanced in his earlier study on the crisis of parliamentarism. In
his later text, the focus is not so much on the issue of
representation, but on the wider and more generic problem of
political power, its origins, its figuration, and its institutional
preservation within a legitimate democratic order. According to
Schmitt, liberalism emerged as a theory aimed at the limitation
and fragmentation of political power, and it has pursued this aim
by seeking to neutralize or eliminate the constituent power of the
people. Democracy, by contrast, came forth as a theory of popular
power, as a viable solution to the problem of how to generate,
sustain, and protect this collective and instituting power of the
multitude.84 Schmitt's originality can be found, in part, in his
project of disentangling constitutionalism from liberalism, which
makes it possible to rethink the idea of a democratic constitution.
For in the history of modern political thought, constitutionalism,
with few exceptions, 5 has been closely associated with liberalism.
It thus has been defined negatively according to its limiting effects
on state power and democratic majorities, so much so that, today,
liberalism and constitutionalism have become virtually
synonymous. However, Schmitt represents a remarkable and

82 From a brief but informative discussion of these two aspects of liberal
constitutionalism, see John Elster, Introduction to Ackerman, supra note 61, at 2-3.

83 SCHMITT, supra note 21, at 200-02.
84 For a recent and incisive critique of constitutionalism from a radical democratic

point of view, see DANIEL LAZARE, THE FROZEN REPUBLIC: How THE CONSTITUTION
IS PARALYZING DEMOCRACY (1996).

85 I have in mind the classical and pioneering work of RAYMOND CARRIt DE
MALBERG, LA LOI, EXPRESSION DE LA VOLONTt- GI NRALE (1984).
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quite isolated exception. 6

How did Schmitt approach constitutionalism? The
constitution, he argued, can be defined by its intent to invest the
substantive, total decision taken by the constituent power of the
sovereign people concerning the content and type of its political
existence, with a concrete, stable, and fixed institutional and legal
form. The constitution is the incarnation and institutionalization
of the constituent will and of the substantive values to which it has
given birth. Any founding political decision of the constituent
subject incorporates some substantive meanings and fundamental
principles that account for the identity and eidos of a political
community. For this reason, Schmitt has referred to an "absolute
constitution" and a "substantive democracy" as two sides of the
same coin. Instead of juxtaposing constitutionalism with politics,
or placing the constitution outside the realm of the political,
Schmitt attempted to develop a positive constitutional theory,
emphasizing its positing and enhancing effects on political power
according to some concrete and substantial aims that the
community has invented for itself. The constitution, according to
Schmitt, carries the fundamental, central, social significations and
collective representations which, in the case of democracy, are
first, a substantive political and legal equality, and second, the
identity between the rulers and the ruled. 7 In other words, a
democratic constitution must embody democratic values and
principles. For this reason, in his critique of liberalism, Schmitt
refuted those arguments that he saw the constitution either as an
artificial and formal ensemble of various -abstract principles and
neutral procedural rules-a fortuitous "collection of written
constitutional laws"SS-or, similarly, as the outcome of a prudential
social pact among different and competing interests, which

86 See FRIEDRICH A. HAYEK, THE CONSTITUTION OF LIBERTY 176-92 (1960).
87 SCHMITT, supra note 21, at 228, 234 ("The democratic equality is therefore a

substantive equality... Democracy as a form of government.., is the identity between
the dominant and the dominated, the ruler and the ruled, the one who gives orders and the
one who obeys them."). It should be noted that Schmitt's definition of democracy as
identity is composed of two parameters. The first, the "identity principle," refers to the
direct participation of the people in the making of the laws of a democratic society. The
"identity principle" corresponds to the tradition of radical and direct democracy whereby
the demos rules directly. The second parameter is the "identification principle," which
refers to the internal homogeneity and cohesion of a group. Most commentators on
Schmitt have focused mainly on the second principle, while ignoring the first. By doing so,
however, they not only miss the relevance of the first principle for a democratic theory
with a radical intent, but they also fail to realize that the second principle is a precondition
of the first. Note here the similarities between Schmitt's definition of democracy and
Aristotle's interpretation of a free constitution as the one in which "you cannot be ruler
unless you have first been ruled." ARISTOTLE, supra note 1, at 93-94.

88 SCHMITT, supra note 21, at 16.
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represents a compromise, or a balance of forces.89 These theories,
Schmitt thought, have dangerously relativized, trivialized, and
debased the idea and worth of the constitution, which has been
demoted to a simple instrument for the advancement of particular
interests.

In opposition to the central tenets of the liberal legacy,
Schmitt struggled to develop an alternative understanding of
constitutionalism, probing its role of "concretizing" and
"formalizing" the popular constituent will.90 This concretization
becomes necessary if democracy aspires to acquire a stable and
solid institutional basis, indispensable for its survival and
reproduction. For Schmitt, therefore, the constitution, in its
"absolute" form, is not a formal catalogue of principles and rights
juxtaposed to the state, or a set of neutral procedures aiming at
encircling, controlling, and suppressing political power with strict,
abstract normative principles. Rather, it is a positive document
that embodies the fundamental, substantive values and founding
decision of a political community. In other words, Schmitt
understood the constitution to be less a compromise among
different power positions, and more a "way of being."

In addition to this substantive redefinition of democratic
constitutionalism, Schmitt saw the constitution as offering the only
possibility for the constituent subject to attain a concrete,
institutional, and stable form. Through the making of a new
constitution, the constituent power abandons the "state of nature,"
which is also a state of becoming and chaos, for a state of stability
and order. The constitution signifies, guarantees, and enforces this
passage. As a result of this movement from outside to inside the
constitution, the people are integrated into a democratically
constituted order. Having originated the constitution, the people
now become an internal part of it. The people move from a
position of externality and transcendence, to a position of
immanence and interiority, from legitimacy to legality. Thus, a
purely or absolutely substantive democracy, in which there is a
total identity between the ruler and the ruled, was an impossibility
for Schmitt. This significant change means that the people as an
instituted category are organized and shaped, and their will
expressed according to the established regulations, norms, and
procedures. The people are transformed into an integral part of
the constituted reality and is subordinated to the existing legality.
The people move from being a constantly eruptive constituent
subject to being "normalized" and "pacified." The positive and

89 Id. at 44, ch. 7.
90 Id. at 84.
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necessary function of the constitution is to effect this transition.
Within a constitutional order, Schmitt argued, the will of the

people can only be expressed through the mechanisms and
provisions of the instituted legal system,9' and is restrained and
tamed by the constitution. Thus, although Schmitt initially located
the constituent will of the people in a "state of nature," he did not
imply that it had to stay there forever. He was describing only the
first, founding moment of democracy. While Schmitt was
captivated by the capacity of the constituent power to create order
out of chaos, stability out of disorder, normalcy out of the
extraordinary, he was equally attentive to its ability for self-
limitation-that is, to the second face of democratic politics.
There is no doubt that he was fascinated by what he thought to be
the primordial, groundless value-giving power of the multitude,
the unformed (formlos) form of all forms, the source of popular
sovereignty.92  What most commentators have overlooked,
however, is another, equally important attribute of the constituent
subject: its ability to subject itself to laws and authorities that it
has created. In developing this argument further, I would like to
suggest that the sovereign is not only the one who decides about
the exception; the sovereign, for Schmitt, is also the one who
"creates the normal situation." 93

Here, Schmitt was investigating the other side of the norm-
exception divide, the second moment of democratic politics: the
institutionalization of the sovereign will. In the previous Part, I
discussed the groundless origins of the norm, derived from an
external and autonomous will of the constituent people. In this
Part, I want to stress that Schmitt was equally interested in the
second dimension of democracy-namely, that "all norms
presuppose in fact a normal situation. No norm can survive in a
void, there is no norm in an abnormal situation."94 Therefore, a
democratic norm requires a stable, predictable, and secure
political order. Democracy, to be an effective and realizable
regime, has to move from the extraordinary moment of its
founding to the most prosaic, but equally essential, ordinary
moment of its institutionalization and normalization. As Slavoj
2ihek recently observed, for Schmitt the decision "is not a decision
for some concrete order, but primarily the decision for the formal
principle of order as such." In this case, as 2iiek correctly adds,

91 Id. at 239, 251.
92 SCHMITT, supra note 34, at 142; SCHMITT, supra note 21, at 79.
93 Schmitt, Staatethik und pluralistischer Staat, supra note 13, at 155.
94 Id.
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Schmitt did not evade formalism and legality.95

Let me recapitulate the differences between Schmitt's version
of constitutionalism and the liberal version. Contrary to the liberal
version, for Schmitt, the democratic constitution is the
embodiment and not only the limitation, of power, the affirmation
rather than the negation of the popular constituent will. It is an
act of affirmation, however, that seeks to turn the founding
decision into a firm norm, able to implement stability and to
procure normalcy and order. The mainstream interpretations of
Schmitt notwithstanding, his arguments aimed at defending, rather
than undermining, the tradition of constitutionalism. As David
Dyzenhaus has rightly argued, one of Schmitt's main concerns was
how to contain and curb the creative, form-giving, constituent
power of the sovereign will.96 While it has become commonplace
to make the extraordinary, and the exception, the central
interpretative categories of Schmitt's thought, in contrast,
Dyzenhaus notes that:

[W]hile the vitality of the exception looms large as the theme of
Political Theology, it is important to keep in mind that Schmitt
was not arguing for the total negation of normality. Indeed, in
other works of this period, he seemed to argue for the
desirability of legally established normality. For he did not
reject the idea of a society comprehensively governed by legal
norms, on condition that the political decision that underpins
that legal order is made explicit.97

With this reading in mind, one can now better appreciate
Schmitt's characterization of liberalism as an apolitical theory. It
is not only that liberalism, because of its universal theory of
individual rights and its absolute individualism, abstains from
deciding on the fundamental distinction between the friend and
the enemy.98 The apolitical nature of liberalism, for Schmitt, also
derives from its fear of political power, its fear of democracy, its
fear of the state, and ultimately its fear of politics. 99

Given this distinction between the first and the second
moments of democracy, one is now in a better position to revisit
Schmitt's famous critique of legality and legal normative

95 SLAVOJ 2I.EK, THE TICKLISH SUBJECT: THE ABSENT CENTER OF POLITICAL
ONTOLOGY 114 (1999).

96 DAVID DYZENHAUS, LEGALITY AND LEGITIMACY: CARL SCHMITT, HANS
KELSEN, AND HERMANN HELLER IN WEIMAR 66, 94 (1997).

97 Id. at 46.
98 See CARL SCHMITr, THE CONCEPT OF THE POLITICAL 69-73 (1976).
99 Schmitt, supra note 12, at 45-46. Thus, Schmitt probably would not have disagreed

with Judith Sklar's noted discussion of the "liberalism of fear." Although, it is true, he
would have reached different evaluative conclusions. Judith N. Sklar, The Liberalism of
Fear, in LIBERALISM AND THE MORAL LIFE 21-38 (Nancy L. Rosenblum ed., 1989).
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formalism.100 Although it is true that Schmitt was not favorably
disposed toward proceduralism, normativism, and legal positivism,
it is inaccurate to think that he rejected them altogether. The
starting point for Schmitt is that pure legality not only cannot
account for the democratic origins of political power, thus
suffering from a large legitimation deficit,' but it also fails to
protect democracy against its enemies during instances of extreme
conflict and intense disassociation. 102 Thus, legality is open to the
misuses and manipulations directed against democratic legitimacy.
The reduction of democracy to a set of neutral and empty
procedures and legal rules, according to Schmitt, impoverishes and
weakens the substantive content of democracy, corroding its
normative and political foundations. 103 Procedures are mainly
defensive and partial in character. They presuppose that the
collectivity faces an alien power that is impenetrable, hostile, and
dangerous, and whose potential must, to the extent this is possible,
be limited and constrained, if not eliminated, by a rigid, abstract
system of general norms. This explains Schmitt's conclusion that
neither procedures nor the system of legal rules should be neutral.
They must, on the contrary, be inherently related to the aims and
projects of a democratic political community.

Despite the ardor of this critique, however, Schmitt did not
dismiss procedures altogether. He simply rejected their
appropriation by liberal discourses that aspire either to create a
completely desubstantialized, depoliticized, functionalistic order,
and to undermine the moment of democratic legitimacy, or to hide
their objectives and partial interests under a veil of neutrality,
impartiality, and legality. This double defect of proceduralism was
not meant to signify its total abolition. In fact, Schmitt recognized
that, although in the first moment of democracy there is no place
for legality, a degree of legality and proceduralism is inescapable,
if not necessary during normal politics. Thus, he acknowledged
that the total, founding political decision taken by the people

100 SCHMITT, supra note 16.
101 SCHMITT, supra note 21, at 8-9; SCHMITT, supra note 16, at 13.
102 SCHMITT, supra note 16, at 14, 29. Needless to say, Schmitt was not alone in

advancing this critique. Friedrich Hayek, Lon Fuller, and Noberto Bobbio, although from
different theoretical and political positions, and with divergent aims in mind, have
expressed similar reservations concerning the ability of legal positivism to defend a
democratic order. NORBERTO BOBBIO, supra note 11, at 86-88; HAYEK, supra note 86, at
238; ESSAIS DE THtORIE Du DROIT 185-283 (1998); LAW, LEGISLATION, AND LIBERTY:
THE MIRAGE OF SOCIAL JUSTICE 45, 47, 48-56 (1976); Lon L. Fuller, Positivism and
Fidelity to Law-A Reply to Professor Hart, 71 HARV. L. REV. 658-61 (1958); Kelsen et les
sources du droit, 27 ARCHIVES DE PHILOSOPHE Du DROIT 135-45 (1982).

103 SCHMITT, supra note 16, at 29, 86.
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"needs a certain organization, a procedure.""1 4 This is one of the
main reasons why the constituent power needs to yield a
constitution that will establish some procedures in the form of
constitutional laws. 5  Elsewhere, Schmitt has argued that to
abandon the principle of legality during ordinary times would
amount to a pure act of "suicide" from the point of view of the
political system, the state, and the instituted reality. 6 In fact, the
second moment of democracy, in which the people are located
within the constitution, demands specific institutional
arrangements, including, certainly, some formal and procedural
ones.

0 7

It is a mistake, therefore, to interpret Schmitt's position as a
total repudiation of procedures. His defense of a substantive
democracy and a "decisionistic" constitution helps to expose the
impasses of one-dimensional models of formal, procedural
democracy which have contributed to the emptying and weakening
of democracy, thereby neutralizing its radical, substantive content;
however, Schmitt did not totally reject the need for some formal
and abstract procedures in favor of a mythical essence or an
absolute identification."0 Therefore, rather than interpreting his
position as an unconditional dismissal of legal formalism, I am
more inclined to view it as an effort to reconcile legal formalism
with democratic legitimacy. Rather than seeking an executive
dictatorship, Schmitt was looking for a mediation between a
substantive and a procedural democracy.

Even if we have been able to establish that Schmitt's project
was to redefine the meaning and content of democratic
constitutionalism, in a way that would stabilize and secure the
substantive and concrete decisions of the sovereign constituent will
of the people, we have not yet shown what measures Schmitt
undertook to protect the constitutional order against the excesses
and shortsightedness of the constituent subject. I will now discuss
two such measures that occupy a central, though often neglected,
place in Schmitt's political theory. The first refers to his significant
distinction between the constitution (Verfassung), which

104 SCHMITT, supra note 21, at 84.
105 See id. at 239.
106 SCHMITT, supra note 16, at 33-34.
107 Schmitt argued that any modern constitution, in its generic form, contains both a

political-democratic and liberal part. The main difference is that in the democratic
constitution, substantive political equality and the identity between the ruler and the ruled
are superior to the liberal part, which is composed of the principles of separation of
powers and individual rights. SCHMITT, supra note 21, at 146-47.

108 In fact, Schmitt acknowledged that an "absolute democracy," in which the principle
of identity is fully realized, is a pure impossibility. Id. at 204-08, 276-77.
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corresponds to the higher and substantive-political part of the
constitution, and the constitutional laws (Verfassungsgesetz),
which include a set of liberal-procedural rules and individual
rights.109 While the first refers to the superior role of democratic
legitimacy, the second denotes the subordinated, but still
accredited, position of legal formalism within constitutionalism.
Schmitt deployed this distinction in his discussion of the rules and
provisions for constitutional revision, in which he argued for the
need for strict amendment rules that would prohibit the
established constituted powers from changing the fundamental and
essential core of the constitution according to momentary political
interests, and independently of the direct and concrete will of the
people. A democratic constitution can be abrogated only through
the effective activation and mobilization of the creative power of
the sovereign, constituent will. This signifies an extraordinary, and
quite rare, mobilization of the sovereign, constituent power, which
needs to ascend from the depths to which it has been subordinated
by the actual constitution to the light of concrete, constitutional
politics. No other political instance can legitimately modify the
founding decision.

Given the still-prevalent inclination to reduce the norm-giving
power of the multitude to a set of amendment rules, Schmitt's
arguments are remarkably relevant today, and should be seen as
an attempt to consolidate and reconcile normal and extraordinary
politics. "' These arguments also point to a paradox inherent in
democratic theory. While the supreme moment of democracy is
defined when the constituent subject manifests its will directly and
effectively, the requirements of constitutional stability and legal
security demand from the sovereign people that they express
themselves only in exceptional, extraordinary moments. To
ensure this precondition, the democratic constitution must include
provisions and mechanisms that would make difficult the constant
reactivation of the constituent power. Thus, democracy, in order
to protect itself from its own excesses and mistakes, needs to
periodically silence the sovereign by making the appearance of the
sovereign very difficult and quite irregular. By taking into account
this particular aspect of Schmitt's thought, and by examining the
impact of his intervention in the debate concerning the scope and
character of amendment rules, one can better reconsider the
question of whether Schmitt aimed at the destruction of the

109 Id. at 20-21.
110 Klein has made an explicit effort to abate, and thus to banalize, the radical and

originating dimension of constituent power by equating it with the legislative capacity of
constitutional revision. KLEIN, supra note 32, at 188.
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constitution as such, or at the rejection of liberal constitutionalism
in favor of a more democratic legal order. His claim, that there are
some essential, substantive supraconstitutional principles (what
Schmitt calls supralegality) that cannot be abdicated through a
simple legislative, parliamentary process of everyday politics,
points to the need for securing the normative foundations of a
democratic regime from simple majorities and normal politics and
guaranteeing its legitimation surplus. For Schmitt, the constitution
should not be modified by constitutional laws, but only by the
direct manifestation of the constituent power of the people.11'
Indeed, as Claude Klein has demonstrated, Schmitt came very
close to the position held by Kelsen with respect to the protection
of a constitutional order from acts of self-destruction.12

This aspect of Schmitt's thought shows that he recognized that
if the constituent power of the sovereign people were to express
itself continuously, it would inevitably dissolve into its formless
and disorganized existence. The creation of a constitution
alongside the establishment of a relatively stable system of legal
rules and procedures is a necessary means for the concretization,
stabilization, and survival of the constituent will. In other words,
Schmitt realized that permanent and uninterrupted self-
affirmation of the constituent power paradoxically would mean its
eventual abolition. For its continued existence, the sovereign
needs to be at a distance from actual, normal politics. The
omnipotence of the popular sovereign requires a partial
repudiation of its omnipresence. Thus, notwithstanding the
standard depictions of Schmitt as an intransigent opponent of
legality, it would be more accurate to say that he understood the
importance of procedures and juridical mechanisms, and that he
sought to strike a balance between legitimacy and legality,
especially with his hesitant and underdeveloped allusions to the
idea of substantive legality."' His concept of the constituent
power, constantly and uneasily traveling within and below
constituted powers, testifies to Schmitt's effort to reconcile the
instituting with the instituted society, substance and procedures,

I SCHMITT, supra note 21, at 25-26.
112 KLEIN, supra note 34, at 149. There is also an important similarity between

Schmitt's distinction between the constitution and constitutional laws, and Kelsen's
differentiation between formal and material law. KELSEN, supra note 69, at 230-32.

113 Schmitt has argued for the subordination of legality to legitimacy, but not for its
abolition. His objective was to supplement pure "functional," procedural liberal legality
with democratic legitimacy. SCHMITT, supra note 16, at 29, 33-34, 90-91. In another study,
published two years later, Schmitt explicitly described his project as mediating between
abstract normativism (legality) and concrete democratic decisionism (legitimacy).
SCHMITT, supra note 41, at 10-20.
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legitimacy and legality, the first and the second moments of
democracy. His distinction between the substantive part of the
constitution (Verfassung) and constitutional laws, as its procedural
aspect (Verfassungsgesetz), was part of this mediating project.

A second solution to the problem of instability that Schmitt
proposed is of a less institutional nature than the first one, and of a
more symbolic and pedagogic character. It also points to certain
affinities between Schmitt and the Aristotelian tradition of
republicanism. For Schmitt, a democratic constitutional order
cannot survive without having the active allegiance and support of
its citizens-that is, without a corresponding "ethic of the
constitution." The constitution, precisely because it incarnates the
core values of a democratic community, symbolizes its unity and
foundations. Once the various segments of the population stop
viewing the constitution as an extraordinary, higher norm and
downgrade it to the lower level of everyday, normal politics, its
affective and symbolic functions are considerably damaged. The
constitution is not only a formal text. It keeps alive the founding
moment, and preserves the memory of the origins of a political
regime. For this reason, the people must be loyal to a set of
higher, substantive, political forms and principles, and should
identify with their constitution rather than with pre-political,
abstract moral, or purely social, values. Thus, Schmitt recognized
and upheld this symbolic function of the fundamental laws of the
land. He argued, in a tone that anticipates today's discussions
about "constitutional patriotism," '14 that:

Unity rests, therefore, before anything first in the Constitution,
recognized by all parties: in fact, the Constitution, which is the
common foundation, demands an unconditional respect. The
ethic of the state becomes the ethic of the constitution. The
substantiality, the univocity, and the authority of the
Constitution might create a very effective unity.'15
Not only did Schmitt fail to argue for the abolition of

constitutionalism and the establishment of a permanent state of
exception, but he warned against its trivialization and
instrumentalization. If the substantive core of the constitution is
relativized, neutralized, and reduced to a sheer ensemble of formal
regulations, it will no longer be capable of generating and
sustaining the ethic that is necessary for its moral support. As he
strenuously put it:

[I]t is also possible that the Constitution would dissolve itself by

114 See JORGEN HABERMAS, THE INCLUSION OF THE OTHER: STUDIES IN POLITICAL

THEORY 224-25 (Cigran Cronin & Pablo De Greiff eds., 1998).
115 SCHMITT, supra note 13, at 164.
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being reduced to the rule of the game and its ethic to a pure
ethic of fair play; in the end... the unity is reduced to a set of
fluctuating agreements among heterogeneous groups. In such a
case, the ethic of the Constitution dissolves even more and it
becomes the ethic that can be reduced to the slogan: Pacta sunt
servanda."6

For similar reasons, he also claimed that democracy itself
requires an "ethos of the democratic conviction.""' 7 Taken
together, these two arguments challenge the depiction of Schmitt
as an intransigent opponent of constitutionalism, and a categorical
proponent of legal deformalization. In fact, we can now better
appreciate Schmitt's warnings about the imminent reduction of the
constitution to pieces and, indeed, take more seriously his desire,
expressed in 1932, to "safeguard and assure the Constitution of the
Reich in force" against centrifugal political, fractional interests.118

This interpretation of Schmitt explains his critical observations
that a procedural democracy based exclusively on legality is, at
best, a fraud, and at worst self-defeating. This subordinates the
first moment of democratic legitimacy under the absolute rule of
the second, formal moment of legal and institutionalized politics,
in which the institutional and procedural arrangements acquire a
total autonomy, functioning according to their own logic,
independently of the will and action of the constituent power of
the people. 19

III. THE EXTRAPARLIAMENTARY SOVEREIGN
As suggestive as this model of dual politics might be, it has,

nonetheless, one main drawback: it dangerously bifurcates the
constituent power of the sovereign popular will into two mutually
exclusive moments. Although this approach tries to reconcile
substance and procedure, by dichotomizing and
compartmentalizing the creative popular will of the sovereign, it
fails to account for the survival of the constituent power in normal
times, and it raises the question of whether direct and participatory
forms of radical democracy can persist within the constraints of
regular, formalized, and professionalized politics. Either the
people have to act as a constituent subject but remain in an
amorphous and disorganized "state of nature" or, in order to stop

116 Id.
117 Id. at 28. Note here the interesting affinities between Schmitt and Hegel with

respect to the ethical dimension of the constitution. For a penetrating and detailed
comparative discussion of Hegel and Schmitt, see JEAN FRANCOIs KERVEGAN, HEGEL,
CARL SCHMITT; LE POLITIQUE ENTRE SPtCULATION ET POSITIVtTt 261-323 (1992).

118 SCHMITT, supra note 16, at 178.
119 See DYZENHAUS, supra note 96, at 51-52.
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posing a threat to the democratic constitution they have founded,
they must conceal and repress its instituting power. Therefore,
either the people are outside the constitution, but in a constant
flux, or inside it, but in a semidormant form, subordinated to
legality and procedural norms.

Schmitt's effort to reconcile the two faces of democracy,
political participation and order, legitimacy and legality, seemingly
concludes with an insurmountable dilemma: direct democracy is
either absolute, but only in some rare, extraordinary founding
moments of unadulterated manifestation in which the autonomous
will of the people is completely free and unconstrained, but only in
order to face its own instability and frailty; or democracy is
institutionalized and stabilized, but at the price of renouncing its
constituent power and its radical, positing potentialities for fear of
been overburdened with the requirements of a constantly
mobilized' society. In this second case, we are faced with a
domesticated and tamed democracy that does not look so different
from its liberal rival.

One of the most serious problems that this dualistic model of
democracy faces, therefore, is the lack of continuity and
communication between the two moments: founding and
reproduction. 10 The people assume two different, even opposing,
roles. They are divided between a precarious overpoliticization,
and a sterile depoliticization and excessive juridification, "between
'soulless reformism' and revolutionary fundamentalism, between
civil privatism and the total politicization of society."'' In the first
case, the substance of legitimacy threatens to swallow permanently
the legal order, while in the second, the formality of legality
threatens to extinguish effective popular self-determination and,
indeed, democracy as such. In the extraordinary moment of the
founding of a new political order, the active constituent power
absorbs the constituted reality in an act of direct, immediate
mobilization, while in the normal moment of everyday politics the
constituted powers exhaust the originating power of the multitude,
banishing it from actual political life. In this case, it is extremely
difficult to see how dual democracy can be institutionalized so as
to keep the two moments in one and the same comprehensive
institutional framework.

Schmitt was aware of the limitations and difficulties
associated with this dual approach. Although he tried to strike a
balance between the people outside, and the people within, the

120 For a sharp but still sympathetic and reconstructive critique of dualistic democracy,
see Arato, supra note 60, at 210-19.

121 COHEN & ARATO, supra note 24, at 565.
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constitution by developing a model of dual politics, time and again
he warned against the tendency of "the people [to] sink from the
political condition back into the unpolitical, [to] lead a merely
cultural or merely economic or merely vegetative life, and serve
another politically active people." '122  This preoccupation
represents one of the most engaging topics in modern democratic
politics. The basic problem is not so much how to clearly
differentiate between the constituting power and the constituted
powers, but how to preserve both terms of the equation, the two
faces of Janus, without sacrificing the one for the other. Once
more, the problem of democratic agency reemerges at the center
of Schmitt's political thought, in the form of an anxiety concerning
the subterranean survival of the constituent power in moments of
ordinary, instituted politics. Today, in the context of regulating
everything by means of rules, procedures, and institutionalized
mechanisms, few are willing to claim that the constituting power is
originary and irreducible, that it cannot be conditioned and
constrained by an existing legal system, and that it necessarily
maintains itself outside the framework of instituted powers. In
fact, the popular power from which the constitution is born is
increasingly dismissed as a prejudice, a myth, a transcendental
macro-subject, or a merely factual datum, and constituted powers
are increasingly elevated to the center of political theory.

Schmitt confronted this disappearance of sovereignty, so
common in contemporary political theory, by pointing to a third
and final moment of democracy. Here, he located the people next
to the constitution. He thought that by adding this third instance
he could avoid the above-mentioned dilemmas. In the first
moment, one witnessed the sovereign in its full but evanescent
manifestation; in the second moment, one watched its gradual
repose and quasi-permanent fading; in the third and final moment,
one attests to its partial re-awakening. Schmitt's investigations
into this third and last face of democracy can be a starting point for
rethinking problems bearing on the survival of constituent power,
and with it to direct forms of effective popular participation within
constituted powers, without undermining the stability of the latter.

Schmitt attacked this problem in two ways. First, he
approached it indirectly, by formulating the enigmatic, and indeed
obscure, idea of the "apocryphal" acts of sovereignty.1 23 Since the
sovereign cannot be extinguished or abolished once the founding
decision about the form and content of the constitution is taken, it
has to find other constituted channels of expression. The

122 SCHMITT, supra note 21, at 215.
123 Id. at xii.
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sovereign subject cannot act directly as an omnipotent potential
force of innovation, change, alteration, and, most importantly,
radical democracy once it is integrated into the constituted powers,
and gradually replaced by legal normative formalism. Even under
conditions of normal politics, however, mainly for reasons of
democratic legitimacy, the sovereign needs to periodically arise
from within the constituted powers. It does this through
inauthentic and distracted forms and channels.124

Schmitt described these inauthentic acts of sovereignty as
"apocryphal.1 '2 5 On one hand, they are apocryphal because they
do not represent a conscious and explicit manifestation of the total
self-institution of society. On the other hand, they still are
sovereign in character, because they occasionally take constituent
decisions based on a tacit consent and widespread
depoliticization.126 These apocryphal acts indicate, according to
Schmitt, that sovereignty can never be abolished, even when it is
assimilated into proceduralism and legality. Instead, it will
inevitably reappear during instances of normal, institutionalized
politics. The fact that the sovereign will strive to survive within an
institutionalized political system, even through intermediary and
diverted ways, testifies to the fact that the instituting society can
never be absorbed or consumed by the instituted society, that
liberalism cannot do away with democracy. In other words, the
latter cannot assimilate or completely integrate the former. A self-
transparent, depoliticized, and privatized rational society-meaning
the complete appropriation of the creative, meaning-giving power
of the constituent democratic subject from the instituted powers-
would signify the end of history, the disappearance of politics, and
the total formalization of democracy, which in itself is a
contradiction in terms. 27 The constituted society is always subject
to the subterranean pressure of the democratic, constituting
society-pressure that posits limits to the tendency toward gradual

124 See id. at 238,242-46,251.
125 For example, Woodrow Wilson's claim that the Supreme Court exercises is "a kind

of Constitutional Assembly in continuous session," and that consequently, as Arendt
further argued, it exercises "a kind of continuous constitution-making," presents a clear
case of an apocryphal act of sovereignty. ARENDT, ON REVOLUTION, supra note 72, at
200.

126 SCHMITT, supra note 21, at xiv.
127 As the creator cannot be consumed by its creations, so the constituted object-the

constitution-cannot assimilate the constituent subject-the people. This is true because,
in Schmitt's political theology, "constituent power is the secularized version of the divine
power;" as Ulrich Preuss has pointed out, the demos can "create an order without being
subject to it." Ulrich K. Preuss, Constitutional Powermaking for the New Polity: Some
Deliberations on the Relations Between Constituent Power and the Constitution, 14
CARDOZO L. REV. 639 (1993).
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political alienation and dispossession that permeates the liberal
states.28

However, if Schmitt accepted the positive dimension of these
apocryphal acts, he also recognized that they are not sufficient to
solve the tension and discontinuity between the first and second
moments of democracy. Schmitt appealed to these acts of
sovereignty mainly to substantiate his critique of the normative
formalism of liberal constitutionalism which, while aspiring to
eliminate the sovereignty of the people, nonetheless acknowledges
it in an indirect and reluctant manner. Although the bourgeois rule
of law struggles to subdue the constituent power within a closed and
self-referential system of abstract legal norms, in order to stifle the
originating and form-giving power of the people and to tame
democracy, it cannot entirely evade the underground presence of
popular sovereignty.'29 Bourgeois rule of law can only appropriate
some of the functions of the constituent power and relegate them to
some instituted state organs and procedural mechanisms, so as to
make them less radical and better controlled by the political
system.3 ° Thus, for Schmitt, the dilemmas and aporias of the
normative absolutism of liberalism are best manifested in these
apocryphal acts of sovereignty, which reveal, on one hand, the
inescapable presence of the sovereign people and, on the other, the
attempt to neutralize and inactivate it. In other words, these acts
represent both the failure and success of liberalism, as well as the
resistance and capitulation of democratic sovereignty vis-a-vis the
established political and legal system.

Schmitt, therefore, could not have regarded these apocryphal
acts of sovereignty as a potential solution to the bifurcation and
schizophrenia of dual democracy, although he seriously
investigated such a possibility. Quite surprisingly, he opted for a
more radical solution, by adding to the institutionalized,
professionalized, and formal politics a number of informal and
spontaneous public spheres in which the people can directly voice
their sovereign will. For Schmitt, these public forums constitute
the third moment of democracy, in which the people are located
next to the constitution. Reminiscent of Rosa Luxembourg's
theory of councils, these noninstitutionalized realms provide the
available space for the constituent power to express itself without
undermining the stability of the democratic order. In this manner,
the constituent power of the people persists as "an effective power,

128 For a discussion of political dispossession, see Pierre Bourdieu, Delegation and
Political Fetishism, in LANGUAGE AND POLITICAL POWER 203-19 (1991).

129 See SCHMITT, supra note 21, at 288.
130 See id. at 107-08.
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immediately present-and not thanks to the mediation of norms,
validity, or fictions prescribed in advance," even after it has
created a stable institutional structure."' It is this third moment of
democracy that links Schmitt's political theory with various models
of radical democracy espousing expanded direct popular rule and
active participation. The similarities between this argument and
the tradition of the extraparliamentary left, for example, are
striking and intriguing.132 This is not the occasion to take up this
historical comparison for discussion. Suffice it to say, however,
that Schmitt was able to avoid the excesses of an absolute model of
purely participatory democracy because he integrated it within a
broader framework of constitutionalism. Thus, he escaped the
limitless inflation of political activities that would have
overburdened and overblown his theory of the public forums, with
the virtually unfeasible requirements of constant political
mobilization, unlimited time, and perfect knowledge. On the
other hand, he understood very well that the limits of the dualistic
moments could be transcended only through what today one may
find in such theories as those of Cohen's and Arato's "new social
movements,"'33 Ulrich Beck's "sub-politics,"' 34 or Ingeborg Maus's
"non-institutionalized popular sovereignty," which represent an
important basis for the generation of legitimate democratic law.135

In Schmitt's "popular assemblies," the people recover their
sovereign position, break from the privatization and
depoliticization to which liberalism has attempted to relegate
them, and reclaim their constituent power from the legal

131 Id. at 242-43.
132 For example, according to Mario Tronti, the importance of extraparliamentary

forms of popular mobilization, and particularly of their "aggressive energies," is crucial for
solving problems in democratic politics. Mario Tronti, Introduction, IL POLITICO DA
MACHIAVELLI A CROMWELL 3 (1979). In a similar vein, Herbert Marcuse had argued
that in those cases "to which bourgeois democracy (on the basis of its immanent
antinomies) seals itself off from qualitative change through the parliamentary democratic
process itself extra-parliamentary opposition becomes the only form of 'contestation';
'civil disobedience, direct action." Theodor Adorno & Herbert Marcuse, Correspondence
on the German Student Movement, 233 NEW LEFT REVIEW 123, 130 (1999).
Unfortunately, today democratic theory has forgotten its radical potentialities. See id.

133 COHEN & ARATO, supra note 24.
134 Schmitt's idea of popular assemblies providing a space for the people to exist

alongside the constituted powers of a democratic order has found its contemporary
equivalent in Ulrich Beck's seminal concept of "sub-politics," a concept that he
distinguishes from politics. This distinction takes us to the heart of Schmitt's own famous
distinction between the "political" and "politics." Like Schmitt, Beck does not reduce the
political to the political system. Quite the contrary; he, too, observes the inexorable
presence of the political. Echoing Schmitt, Beck notes that "the political breaks open and
erupts beyond the formal responsibilities and hierarchies." BECK, supra note 26, at 18.

135 INGEBORG MAUS, ZUR AUFKLARUNG DER DEMOKRATIETHEORIE: RECHTS-UND
DEMOKRATIETHEORETISCHE UBERLEGUNGEN IM ANSCHLUSS AN KANT 203 (1992).
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structures, in order to take original instituting decisions concerning
their political existence. Even more importantly, though, the
people act outside the established political system and
circumscribe the existing procedural mechanisms and legal
limitations. For Schmitt, these "strong" public spaces not only
generate influence or exert pressure on the rulers, but they also
participate in the process of democratic decision-making.136 The
proliferation of autonomous public spheres, which might be
interpreted in terms of a "normal, albeit extra-institutional,
dimension of political action in modern civil societies," '137 and of an
extended and effective democratic participation, are forms of
popular power that counteract the "imperialistic" tendency of the
liberal, juridical, political system to reduce the sovereign will to the
ritual of periodical elections. By encircling the constitution with
multiple, active public assemblies, Schmitt advanced an extremely
original and pertinent argument concerning the survival of the
constituent sovereign during normal times, and the re-animation of
democratic legitimacy. This form of illegal collective and popular
mobilization points to the possibility of preserving what Cohen
and Arato have described as the "utopian horizon of a democratic
and just civil society" that, while presupposing and acknowledging
the existing constitutional framework of an institutionalized
democracy, "extend[s] the range of legitimate, even if initially
extralegal, citizen activity."' 38 Schmitt thus opened the space for
rethinking the question of combining and mixing the three
different moments of democracy into a unitary theoretical
framework.

IV. THE THREE BODIES OF THE DEMOCRATIC LEVIATHAN

Ernst Kantorowicz, in his influential historical treatise on
medieval political theology, discovered that the king, against all
physical appearances, actually had not one, but two, bodies.'3 9 In
this paper, I have tried to suggest that Schmitt, in like fashion, was
one of the first to have noticed, with remarkable clarity and
acuteness and against all theoretical appearances, the three bodies
of the democratic Leviathan.14 Today, one can hardly find such a
perceptive, ingenious, and rich theory of democracy that does

136 SCHMITT, supra note 21, at 243-44.
137 COHEN & ARATO, supra note 24, at 566.
138 Id. at 566-67.
139 ERNST H. KANTOROWiCZ, THE KING'S Two BODIES: A STUDY IN MEDIEVAL

POLITICAL PHILOSOPHY (1957).
140 I thank Nadia Urbinati for this exquisite expression. Once we decide to introduce

Schmitt's theory of representation into the existing picture, however, it is more accurate to
speak about the four bodies of the democratic sovereign.
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justice to the nuances and complexities of democratic experience.
What, then, went wrong with Schmitt? I do not only mean in the
historical reception of his ideas, but also in his own theoretical
trajectory, which, instead of taking him toward a full-developed
model of radical and substantive democratic constitutionalism, led
him instead, via Nazism, back to a traditional and uninspired form
of conservatism and authoritarianism.4 Why was he not able to
develop his own insights? Is it because he misunderstood his own
ideas?

Before ending this paper, I would like to suggest very briefly
three reasons which, although they do not cover all the possible
explanations, might clarify the inner limitations of Schmitt's theory
of democracy. The first two can be explained by his attitude
toward liberalism. By that, I do not mean his famous-and much
commented upon-relentless antiliberalism. On the contrary, I
think that his failure to further elaborate his tripartite model of
democracy, and to juxtapose it as a credible rival to the liberal
hegemony, was due to his undue generosity toward liberalism. He
uncautiously and unilaterally offered to the liberal tradition not
only the public practices of speech and deliberation, but also the
political value of liberty.

In so doing, he seriously injured his own theory of popular
assemblies. Lacking other means to express themselves, these
assemblies were left with the passive options of acclamation, noise,
and shouts. 4 By excluding public deliberation, civic dialogue, and
collective reflection from democratic participation, Schmitt was
unable to avoid some fatal contradictions.143 But this was not the
sole cause; in addition, Schmitt reduced democracy to the principle
of equality, divesting from it the values of collective freedom and
social emancipation. He claimed that while liberty was an inherent
attribute of liberalism, substantive equality, in contrast, was the
defining mark of democracy.'44 This was a serious blunder that
caused him many theoretical contradictions and political puzzles,
and made him unable to see the emancipatory dimension of
democratic politics. 4 Thus, by leveling democratic politics to

141 See generally SCHMITT, supra note 41.
142 See SCHMITT, supra note 21, at 242-43.
143 The popular assemblies are reduced to the passive role of acclamation, similar to

that of plebiscites, and referenda that Schmitt had previously criticized as being instances
of the constituted power and, as such, limited in character. Ultimately, Schmitt's
distinction between acclamation and plebiscites cannot be sustained. They are both
antidemocratic and constituted forms of popular expression. id. at 83, 240-41, 244.

144 Id. at 224-25.
145 There is total confusion regarding the constitutional position and legal status of

political rights in constitutionalism. Schmitt vacillates between placing them in the liberal
part, since they are individual rights and liberties, or in the political part, because they are
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speechless applause, and by transforming the idea of popular self-
government and collective self-determination into the principle of
substantive equality and sameness, completely separated and alien
from the normative principle of political freedom and collective
autonomy, Schmitt undermined the grounds of his own theoretical
discourse. Because of this excessive charity toward liberalism,
Schmitt was left with no conceptual and theoretical tools with
which to substantiate and further develop his theory of democracy.
Thus, it seems his vision of liberalism, garnished and mythologized
as it was, truncated his own options.

Finally, there is one supplementary reason that might help us
to better explain and assess democracy's plight in Schmitt's theory.
He committed an important error when he defined democracy
exclusively in terms of the constituent power. By limiting the
scope of the sovereign power strictly to constitution-making,
Schmitt faced the paradox of the constituent will that I have
described above. Having initially adopted this restrictive version,
Schmitt could not free himself from the consequences that
followed the identification of the sovereign with the constituent
subject. This identification signified that the sole attribute of
sovereignty is the founding of new constitutions. Once a
constitution had been drafted, however, Schmitt either had to
assume that the constituent subject would have to gradually
dissipate until a new historical task emerged, or it would have to
subvert the stability, endurance, and continuity of the new
constitution in the name of a permanently active constituent
subject. This definition of sovereignty, therefore, did not provide
Schmitt with many options. It seems that he was trapped in a very
rigid conceptual framework.

In a broader sense, Schmitt remained imprisoned within a
narrow legalistic approach that tended to reduce the people to the
juridical category of the constituent subject. He failed to see that
the people could express their instituting will in many different
ways, equally extraordinary and productive, apart from directly
creating a new constitution. Schmitt was unable to perceive the
people as outside all legal categories. Thus, he was inclined to
accept that, in those transitional, exceptional cases of an organic
crisis, when the legal system has been destroyed and there is
nothing ready to replace it, as a legal category, the people, who
must act precisely at this extraordinary moment, must disappear as
well. The problem that Schmitt could not solve was whether

the constitutive means of democratic citizenship. He appears undecided concerning
political, as well as social, rights, because of his "Marxist" understanding of rights as
exclusively defensive and limiting, and thus bourgeois in character. Id. at 168-70.
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during these moments of legal uncertainty and normative
emptiness, the people could continue to exist, not in pre- or
unconstituted forms, but rather in particular politically extra-
institutional organized shapes-such as, for example, social
movements, which could mediate between the manifestation of the
sovereign will and the organization of a stable democratic order,
between the first and the second moments of democracy. 46 What
Schmitt failed to realize is that, though the founding of new
constitutions is a necessary attribute of the popular sovereign, it is
not a sufficient one.

Do these final remarks imply a total failure on Schmitt's part
to develop a theory of democratic constitutionalism? I do not
think so. On the contrary, once we are able to introduce speech,
deliberation, and reflexive autonomy within his tripartite model of
substantive and radical democracy, Schmitt's writings acquire a
surprisingly pertinent tonality. 147  However, to appropriate the
formal qualities of his approach without accepting its particular
content would require going beyond the tasks of this paper, and, in
fact, going beyond Schmitt.

146 This theoretical blunder is at the source of Schmitt's ultimate contradiction. On one
hand, he claimed that the constituent subject, although in a state of nature nonetheless,
was and has to be capable of conscious and lucid action. On the other hand, he asserted
that the constituent subject is an amorphous and fluid multitude, incapable of organized
and unified initiatives. Only when it enters into the constitution is it able to act. But in
this case, it does not need to do so. Id. at 82-84, 276-79, 390. For an effort to continue
Schmitt's effort while avoiding the limitations and flaws of his theoretical framework, see
COHEN & ARATO, supra note 24, at 590-604.

147 My critical evaluation of Schmitt's theory of democracy was gradually formulated
through the many discussions I had with Jean Cohen over the last five years. She has my
thanks.
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