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The Dilemmas of Dictatorship: 
Carl Schmitt and Constitutional Emergency 
Powers 
John P. McCormick 

I. Introduction 

The first line of Carl Schmitt's Political Theology is perhaps the most famous 
sentence—certainly one of the most infamous—in German political theory: 
"Sovereign is he who decides on the exception" [Souveran ist, wer tiber den 
Ausnahmezustand entscheidet].' And yet the full significance of this famous sen-
tence is often underestimated. I intend to focus upon 1) its significance in the overall 
trajectory of Schmitt's Weimar work, and 2) its potential significance for contem-
porary constitutional theories of emergency powers. 

I will examine Schmitt's first major theoretical engagement with the issue of 
emergency powers in Die Diktatur from 19212 and explain how his position, or 
at least his mode of presentation, changes in his second effort on this subject, 
Political Theology, published only a year later. In the earlier work, Schmitt describes 
the classical Roman institution of dictatorship as a theoretical-historical standard 
for emergency measures that preserve a constitutional order in a time of dire crisis. 
In classical dictatorship the political technology of emergency authority is consigned 
only to the temporary exceptional moment, and in this scheme the normal and rule-
bound regular order is presented as substantively correct by Schmitt and worthy 
of restoration. However, in the latter work, Political Theology, the exceptional sit-
uation is that which calls for the emergence of a potentially all-powerful sovereign 
who not only must rescue a constitutional order from a particular political crisis 
but also must charismatically deliver it from its own constitutional procedures—pro-
cedures that Schmitt pejoratively deems technical and mechanical. The question 
I want to pose and answer is: why does Schmitt in the span of a year change his 
orientation in one work where a temporary dictatorship is presented as an appro-
priate use of functional rationality, and where a rule-bound constitutional order 
is presented as something worth defending and restoring, to the position in the sec-
ond work where an unlimitedly powerful sovereign is that which in time of crisis 

Paper presented at the 17th IVR World Congress, Bologna, 16-21 June, 1995. For comments and crit-
icisms on earlier drafts I thank Stephen Holmes, Ulrich K. PreuB and my panel co-participants in 
Bologna. However I am most deeply indebted to Bernard Manin from whom I have learned much 
about emergency powers in numerous conversations, from his lectures and his work-in-progress on 
the subject. The Fulbright Kommission supported this paper with a grant for a year of research at the 
Center for European Legal Policy, University of Bremen. 

1. Political Theology: Four Chapters on the Theory of Sovereignty (1922), trans. G. Schwab 
(Cambridge, MA: M.I.T. Press, 1986) at 5 [hereinafter PT\. German references to the work come 
from Politische Theologie: Vier Kapitel zur Lehre von der Souveranitat (Miinchen: Duncker & 
Humblot, 1934)11. 

2. Die Diktatur: Von den Anfdngen des modemen Souverdnitdtsgedankens bis zum proletarischen 
Klassenkampf (Berlin: Duncker & Humblot, 1989) [hereinafter D]. 
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restores existential substance to constitutional orders that of necessity grow 'torpid' 
through 'mechanical repetition'?31 also ask whether there is anything useful in 
either Schmitt's earlier or later analysis, or indeed in the theoretical transformation 
from one to the other, for contemporary considerations on the issue of constitutional 
emergency powers? To diis end, I focus upon the intellectual history of liberal-con-
stitutional emergency provisions, the relationship of popular sovereignty to such 
provisions, and the analytical difference between declaring an exceptional situation 
and acting to address it within such provisions. 

II. Commissarial versus Sovereign Dictatorship 

Schmitt takes up Die Diktatur in the context of the extensive use of emergency 
powers by the German Republic's first President, Friedrich Ebert, under Article 
48 of the Weimar constitution. Ebert used such measures against the forces that 
were besieging the republic on all sides in its early years: right-wing and communist 
rebellion, as well as an overwhelming economic crisis. Thus Schmitt engages in 
a theoretical study of the institution of dictatorship to confront a series of urgent 
contemporary crises—yet he actually travels historically very far from contem-
porary conditions.4 

In Schmitt's detailed account in Die Diktatur, the Roman dictator was appointed 
in a time of grave emergency to address the concrete specifications of that crisis 

3. Politische Theologie, supra note 1 at 22. 
4. See F.M. Watkins, The Failure of Constitutional Emergency Powers under the German Republic 

(Cambridge, MA: Harvard University Press, 1939)(nils) at chs. 2 and 3, for an account of Ebert's 
use of Article 48 against the authoritarian Kapp Putsch of 1920, the Hitlerian Beer Hall Putsch 
of 1923, as well as against the many communist insurrections between 1919 and 1923. On Ebert's 
use of the article in the economic sphere, see C. Rossiter, Constitutional Dictatorship: Crisis 
Government in Modern Democracies (Princeton, NJ: Princeton University Press, 1948) at 41-
43. On the context of the book, Die Diktatur, more specifically, see J. Bendersky, Carl Schmitt: 
Theorist for the Reich (Princeton, NJ: Princeton University Press, 1983) at 30-31. 

Under the rather broad powers provided for by Article 48, the directly-elected Reichsprdsident 
could compel, with armed force if required, an individual state or Land to comply with federal 
law (para. 1); and he could take 'necessary measures' to restore or protect 'public order and safety' 
by suspending constitutional rights and by recourse to armed force when public order was 'dis-
turbed or endangered' (para. 2). The limits to the President's emergency powers as enumerated 
within the article itself include the immediate informing of the general parliamentary body, the 
Reichstag, of any emergency action, the Reichstag's right of revoking such action (both para. 
3), and a statute to prescribe the exact details of the President's authority (para. 5); from without 
the article itself, the counter-signature of the Chancellor of the parliamentary government was 
required for all presidential measures including those issued under Article 48 (Art. 50) and there 
existed a constitutional provision for impeachment (Art. 43). The President could by-pass such 
restrictions by dissolving the Reichstag (Art. 28) or by colluding with the Chancellor (and as 
an aside, the statute to circumscribe presidential emergency powers was never enacted. Social 
Democrat Ebert did not abuse the constitution in any of these ways during the Republics early 
period of crisis, as did conservative Paul von Hindenburg in machination with successive right-
wing Chancellors (Briining, von Papen and von Schleicher), during the second and final period 
of crisis between 1929 and 1933. SeeK.D. Bracher, Die Auflbsung der Weimarer Republik: Eine 
Studie zum Problem des Machtverfalls in der Demokratie (Dusseldorf: Droste, 1984), D. Peukert, 
The Weimar Republic: The Crisis of Classical Modernity (New York: Hill and Wang, 1987), A. 
Winkler, Weimar: 1918-1933 (Miinchen: C. H. Beck, 1993) and H. Heiber, The Weimar Republic, 
trans. W.E. Yuill (Oxford: Blackwell, 1993). I will deal with Schmitt's writings on presidential 
emergency powers and complicity with the right-wing constitutional usurpers during this period 
in later sections of this paper. 
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and no other. The Roman Senate proclaimed an emergency: usually a foreign inva-
sion, an insurrection or a plague or famine. It then asked the consuls to appoint 
a dictator who could in fact be one of the two consuls themselves. The dictator had 
unlimited power in this task, acting unrestrained by norm or law, while being 
severely limited beyond the specific task in that he could not change or perpetually 
suspend the regular order. Instead he was compelled to return to it through the func-
tional nature of his activity and the time limit placed upon him. However, in the 
performance of his duty, the dictator knew no right or wrong but only expedience: 
according to Schmitt, for the dictator, 'a procedure can be either false or true, in 
that this determination is self-contained by the fact that the measure taken is in a 
factually-technical [sachtechnische] sense right, that is expedient' (D, 11). Normative 
or ethical notions of wrong and right, or legal or illegal, are not brought to bear 
in dictatorship, only that which is 'in the factually-technical [sachtechnische] sense 
harmful [to the regime], and thus false' (£), 12). The 'peculiarity' of dictatorship, 
according Schmitt, lies in the fact that 'all is justified that appears to be necessary 
for a concretely gained success' (D, xviii). The particular 'concrete situation' [Lage 
der Sache] calls for the particular kinds of 'tasks, powers, evaluations, empow-
erments, commissions and authorities' to be taken up by the dictator (D, xviii). The 
material specificities of a crisis—an immediate or initial end—generate the specific 
'means' to be employed by the dictator, which cannot be determined a priori. On 
the other hand, the ultimate end is always understood, a situation of status quo ante: 

A dictatorship therefore that does not have the purpose of making itself superfluous 
is a random despotism. Achieving a concrete success however means intervening 
in the causal path of events with means whose correctness lies solely in their pur-
posefulness and is exclusively dependent on a factual connection to the causal event 
itself. Dictatorship hence suspends that by which it is justified, the state of law, and 
imposes instead the rule of procedure interested exclusively in bringing about a con-
crete success .... [a return to] the state of law. (D, xvi) 

Schmitt is at pains to argue in this early work that the functionally-authoritarian 
quality of dictatorship is temporally bound, and has as its sole aim the restoration 
of the previously standing legal order. But the misunderstanding of this has resulted 
in the contemporary disuse and abuse of the concept in the early twentieth century. 
According to Schmitt, the 'bourgeois political literature' either ignores the concept 
altogether or treats it as a kind of slogan that it uses against its opponents (D, xi-
xii). Schmitt is alarmed that the concept seems to be taken seriously only by the 
Communists with their famous doctrine of the 'dictatorship of the proletariat' (D, 
xiii). The Communists have the concept partially right, according to Schmitt, for 
they recognize its purely technical and temporary characteristics: 'The dictatorship 
of the proletariat is the technical means for the implementation of the transition 
to the Communists' final goal' (D, xiv). The 'centralizing machine' and 'domi-
nation-apparatus' of the state seized by the proletariat is not according to their ide-
ology 'definitive' for the Communists, but rather 'transitional' (D, xiv). 

Schmitt notes that one might then see the Communist theory of dictatorship as 
simply a modern incarnation of the classical institution: a negation of parliamentary 
democracy without formal democratic justification (since the Communists are often 
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a minority) and a replacement of the personal dictator with a collective one (the 
party) (D, xiii). But this obscures the truly fundamental transformation of the 
essence of the classical concept: the Communist institution employs technical 
means to create a new situation, the classical institution employed them to restore 
a previously existing one. This difference has important ramifications for the ques-
tion of just how limited a dictatorship can be if it is legitimated and bound by a 
future situation as opposed to if it is legitimated by a previously existing one.5 This 
difference also lays the ground work for the theoretical-historical distinction that 
governs the whole of Die Diktatur. the one between the traditional concept of 'com-
missarial dictatorship', derived from the classical model, which is bound by allotted 
time, specified task and the fact that it must restore a previously standing order, 
and 'sovereign dictatorship', an historically modern phenomenon, which is unlim-
ited in any way and may proceed to establish a completely new order.61 will return 
to these issues in greater detail below. 

So, if the Communists partially understand the essence of dictatorship, liberals, 
to the extent that they pay attention to the concept at all, completely misapprehend 
it, according to Schmitt.7 Liberals have completely forgotten its classical meaning 
and associate the idea and institution solely with the kind described by Schmitt 
as 'sovereign' dictatorship: 'a distinction is no longer maintained between dicta-
torship and Caesarism, and the essential determination of the concept is marginal-
ized ... the commissarial character of dictatorship' (D, xiii). Liberals deem a dictator 

5. Schmitt's one-time student, Otto Kirchheimer, criticizes the way that socialists wrongly define 
dictatorship and cites, problematically, Die Diktatur and Politische Theologie as equivalents (see 
"The Socialist and Bolshevik Theory of the State" [published 1928] in F. S. Burin & K. L. Shell, 
eds., Politics, Law and Social Change: Selected Essays of Otto Kirchheimer (New York: Columbia 
University Press, 1969) 6). He goes on to paraphrase Schmitt on the apparently commissarial 
yet actually sovereign nature of Bolshevik dictatorship, ibid, at 15. As faithful as Schmitt's leftist 
students often were to Schmitt's theory of dictatorship their frequent equating of the arguments 
of Die Diktatur and Politische Theologie have done as much to obfuscate as to clarify the crucial 
issues involved (Kirchheimer repeats this equation in his essay from 1944, "In Quest of 
Sovereignty", ibid. 191). On the specifics of Schmitt's intellectual relationship to leftist legal 
scholars such as O. Kirchheimer and F. Neumann, see W.E. Scheuerman, Between the Norm 
and the Exception: The Frankfurt School and the Rule of Law (Cambridge, MA: M.I.T. Press, 
1994) [hereinafter Between the Norm and the Exception]. 

6. On Schmitt's appropriation of the etymological-theoretical distinction from Jean Bodin, and for 
a general discussion of the thesis, see G. Schwab, The Challenge of the Exception: An 
Introduction to the Political Ideas of Carl Schmitt between 1921 and 1936 (New York: Greenwood 
Press, 1989) at 30-31 [hereinafter The Challenge of the Exception]. 

7. Interestingly, Schmitt's complaint from the 1920s is still relevant today, as the 'bourgeois political 
literature' in English on dictatorship and emergency powers is paltry and outdated: besides the 
classics by Watkins and Rossiter, supra note 4, see most recently J.E. Finn, Constitutions in 
Crisis: Political Violence and the Rule of Law (Oxford: Oxford University Press, 1991) and J. 
LoBel, "Emergency Powers and the Decline of Liberalism" (1989) 98 Yale L. J. 1385. It is still 
the left that exhibits more interest in the concept of dictatorship. Two post-Marxists influenced 
by Schmitt who have written extensively on the subject are Paul Hirst and Norberto Bobbio. 
Schmitt's one-time student, leftist lawyer Franz Neumann, remarked in the 1950s: "Strange 
though it may seem, we do not possess any systematic study of dictatorship." He cites Schmitt's 
Die Diktatur but declares with no explanation that "his analysis is not acceptable" ("Notes on 
the Theory of Dictatorship" [published 1954] in Herbert Marcuse, ed., The Democratic and the 
Authoritarian State: Essays in Political and Legal Theory (New York: The Free Press, 1957) 
at 233,254, n. 1). As I will argue, this conclusion can only be drawn by conflating the respective 
analyses of Die Diktatur with Political Theology. 
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to be any single individual ruling through a centralized government with little polit-
ical constraint, often democratically acclaimed, and they equate dictatorship with 
authoritarianism, Caesarism, Bonapartism, military government and even the 
Papacy (D, xiii).8 

But by corrupting the notion of this important technique for dealing with emer-
gencies and subsequendy banishing it from constitutional concerns Schmitt suggests 
that liberal constitutionalism leaves itself especially susceptible to emergencies. 
Its blind faith in the technical apparatus of its standing constitutions and the sci-
entistic view of the regularity of nature encourages liberalism to believe that it needs 
no technique for the extraordinary occurrence because the regular constitutional 
techniques are assumed to be appropriate to a nature free of the extraordinary. 
Classical dictatorship is a wholly technical phenomena which restores that which 
is not wholly technical, the normal legally-legitimated order. Schmitt intimates in 
Diktatur that liberal constitutionalism is in danger of rendering its normal legal 
order wholly technical and hence potentially illegitimate. 

But in Die Diktatur, Schmitt gives no indication that this need necessarily con-
tinue to be the case for a constitutional regime or a Rechtsstaat. The Communist 
doctrine of dictatorship, on the other hand, completely changes the relationship 
of normal and exceptional situation, and hence Communism inevitably and irre-
versibly transforms the nature of dictatorship. 'From a revolutionary standpoint 
the whole [bourgeois] standing order is designated a dictatorship' and the 
Communists free themselves from me constraints of the rule of law associated with 
that standing order, as well as from the one implicit in the classical constitutional 
notion of dictatorship, because their 'norm' is no longer 'positive-constitutional' 
but rather 'historical-political'; i.e., dictatorship is now dependent on a yet-to-be-
realized historical telos rather man on a previously established constitutional order 
(D, xv). The Communists are 'entitled' to overthrow the liberal state because the 
time is ripe, 'but do not give up their own dictatorship because the time is not yet 
ripe' (D, xv). The Communist dictatorship is defined as the temporary negation, 
not of the past or the present, but of that which is to come: it is present absolute 
statism that supposedly brings about future absolute statelessness. 

The Communist dictatorship represents, for Schmitt, the culmination of the mod-
ern historical trend toward totally unrestrained political action. In contrast to 
the—literally—conservative orientation of traditional politics wherein political 
activity is sanctioned by a previously existing good, according to Schmitt, the rad-
ical orientation of modern politics is driven by a fervor to bring about some future 
good, whose qualities are so vague as to justify unbounded means in the 
achievement of me end. For Schmitt, this is generated by the merging of the wholly 

8. Schmitt distinguishes between dictatorship and military government, or the state of siege, in 
"Diktatur und Belagerungszustand: Eine staatsrechtliche Studie", Zeitschrift fur die gesamte 
Strafrechtswissenschaft (1917) at 38. For an extensive discussion of the essay that may however 
too baldly read back into this early work Schmitt's later more extreme authoritarianism, see P.C. 
Caldwell, Constitutional Theory in the Weimar Republic: Positivists, Anti-Positivists and the 
Democratic Welfare State (Doctoral Dissertation, Department of History, Cornell University 
[August 1993]) thereinafter Constitutional Theory in the Weimar Republic]. 
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technical activity of dictatorial action with a politics of normalcy in modern political 
theory and practice. 

Niccolo Machiavelli, for instance, recognizes the specifically temporary tech-
nical-authoritarianism of dictatorship in the classical Roman sense and Schmitt 
himself initially adopts Machiavelli's formulation of the theory in the Discorsi: 

Dictatorship was a wise invention of the Roman Republic. The dictator was an 
extraordinary Roman magistrate, who was introduced after the expulsion of the kings, 
so that a strong power would be available in time of peril. His power could not be 
curtailed by the authority of the consuls, the principle of collegiality, the veto of the 
people's Tribune, or the provocation of the people. The dictator, who was appointed 
on petition of the Senate by the consuls, had the task of eliminating the perilous crisis, 
which is the reason for his appointment, such as the direction of a war effort or the 
suppression of a rebellion .... The dictator was appointed for six months, although 
it was customary for him to step down before the full duration of his tenure if he suc-
cessfully executed his assigned commission. He was not bound by law and acted as 
a kind of king with unlimited authority over life and death. (D, 1-2) 

Unlike the 'sovereign' dictatorships of Caesar and Sulla, who used the office to 
change the constitutional order so as to further their own grasping at unlimited 
power, the classical notion was wholly commissarial {D, 3). 

But Schmitt suggests that Machiavelli actually initiates the process of making 
the characteristics of dictatorship the very center of modern normal politics. In 
Schmitt's account, Machiavelli advocates the use of the political techniques of dic-
tatorship in every-day politics. Dictatorship becomes one technique among many 
in a Machiavellian scheme dominated by technicity, and hence loses its essential 
extraordinary characteristic. Machiavelli's technicity regarding political practice, 
and his reputed agnosticism regarding the substantive worth of different regimes, 
subvert the notion of dictatorship as a technical exception of a non-technical politics 
of normalcy, and reduces all of politics to mere technology. Thus despite the fact 
that Machiavelli never laid out a state theory, he is responsible for modern state 
theory's development out of the theory of dictatorship (D, 6-13).9 

Subsequently, as the practical task of early modern state-builders becomes the 
expansion of political power through the prosecution of boundary-defining external 
war and the suppression of internal religious civil war, the normatively-unencum-
bered and technically-disposed executive becomes the model of political practice. 
Civil war and foreign war, traditionally considered exceptional circumstances that 
might occasionally call for a dictator, become something else in the writings of 
state-theorists such as Thomas Hobbes and Jean Bodin. In line with these historical 
transformations, Hobbes, who will later become Schmitt's intellectual hero, further 
inverts the relationship of a normal political situation and an exceptional one with 
his concept of the 'natural condition' or the 'state of nature'.10 Civil war becomes 

9. For an alternative account to the one offered by Schmitt of Machiavelli's conception of exceptional 
circumstances and the institutional means with which to deal with them, see John P. McCormick, 
"Addressing the Political Exception: Machiavelli's Accidents and the Mixed Regime" (1993) 
87 Am. Pol. Science Rev. 888). 

10. On Schmitt's appropriation of Hobbes, see H. Miinkler, "Carl Schmitt und Thomas Hobbes" 
(1984) 29 Neue Politische Literatur; D. L. Dyzenhaus, '"Now the Machine Runs Itself: Carl 

/ /79/09 / CCC 1/:0 72  1 :  2 7  
C 9 /2 2 4 : CCC 1/:0 72  1  . 7 7 D 4 /:0 72 ,/ / 08 1 /:0 72 : 4



The Dilemmas of Dictatorship 169 

the ever-imminent normal state of affairs to which the sovereign state is the excep-
tional solution. Hobbes's 'sovereign state' is hence a kind of dictatorship that has 
as its sole task guarding the ever-present exception. And because there is no sus-
tained concept of stable political normalcy its authority cannot be a commissarial 
dictatorship. It is rather, appropriate to its name, a sovereign one (D, 22-25). 

According to Schmitt, this process is radicalized as sovereignty becomes increas-
ingly defined as popular sovereignty—as authority derives not from a specific and 
definite individual person like an absolute monarch but rather from an amorphous 
and differentiated populace. As a result, emergency action becomes more extreme 
as it is soon carried out by an elite whose actions are supposedly sanctioned by 
such 'popular' sovereignty. Concomitantly there is a historical justification for the 
violent destruction of an old order and the creation of a new one out of nothing. 
Sovereign dictatorship becomes the power to perpetually suspend and change polit-
ical order in the name of an inaccessible 'people' and an eschatological notion of 
history. Schmitt's chief examples of this development are the writings of the French 
revolutionary theorists, such as Mably (D, 115-16) and especially Sieyes (D, 143-
45), and more immediately the Bolsheviks. 

Yet from the famous first sentence of Political Theology written only a year later 
it is clear that Schmitt has come to endorse something much closer to this latter 
kind of dictatorship: 'Sovereign is the one who decides on the exception'. He seems 
to celebrate the very merging of the normal and exceptional moments that in Die 
Diktatur he analyzed as politically pathological. He even encourages it with the 
ambiguous use of the preposition 'on'[ iiber], which belies the distinction that he 
himself acknowledges in the earlier book between, on the one hand, the body that 
decides that an exceptional situation exists—in the Roman case, the Senate through 
the consuls—and, on the other, the person that is appointed by them to decide what 
to do in the concrete particulars of the emergency—the dictator himself. The two 
separate decisions, one taking place in the moment of normalcy, the other in the 
moment of exception, are lumped together and yet hidden behind the ostensible 
directness of Schmitt's opening statement in Political Theology. Indeed, further 
on in the work Schmitt explicitly and deliberately conflates the two decisions: the 
sovereign 'decides whether there is an extreme emergency as well as what must 
be done to eliminate it' (PT, 7, emphasis added). 

There is also no attempt in Political Theology at prescribing what a priori time-
or task-related limits might be imposed on a sovereign's action in the exceptional 
situation; Schmitt suggests in fact that this is potentially impossible: 

The exception, which is not codified in the existing legal order, can at best be char-
acterized as a case of extreme peril, a danger to the existence of the state, or the like. 
But it cannot be circumscribed factually and made to conform to a preformed law. 

It is precisely the exception that makes relevant the subject of sovereignty, that 
is, the whole question of sovereignty. The precise details of an emergency cannot 
be anticipated, nor can one spell out what may take place in such a case, especially 

Schmitt on Hobbes and Kelsen' (1994) 16 Cardozo L. Rev. 1; and John P. McCormick, "Fear, 
Technology and the State: Carl Schmitt, Leo Strauss and the Revival of Hobbes in Weimar and 
National Socialist Germany" (1994) 22 Pol. Theory 619. 

/ /79/09 / CCC 1/:0 72  1 :  2 7  
C 9 /2 2 4 : CCC 1/:0 72  1  . 7 7 D 4 /:0 72 ,/ / 08 1 /:0 72 : 4



170 McCormick 

when it is truly a matter of an extreme emergency and how it is to be eliminated. The 
preconditions as well as the content of a jurisdictional competence in such a case 
must necessarily be unlimited. (PT, 6-7) 

According to the commissarial notion of dictatorship, the dictator was free to do 
whatever was necessary in the particular exceptional moment to address a crisis 
precisely because the exception may never have been 'foreseen in codified law.' 
But the dictator was commissioned to do this by another institution and he was 
bound as a 'precondition' to return the government to that codified law. Schmitt 
occludes these crucial distinctions in the second more famous work on emergency 
powers and expands the unlimitedness of dictatorship by renouncing the very char-
acteristics of the classical model he only recently admired as well as those of the 
liberal constitutionalism he consistently derides: 

If measures undertaken in an exception could be circumscribed by mutual control, 
by imposing a time limit, or finally, as in the liberal constitutional procedure governing 
a state of siege, by enumerating extraordinary powers, the question of sovereignty 
would then be considered less significant... (PT, 12). 

Indeed, his use of the terms 'sovereignty' and 'sovereign' implies some kind of 
lawmaking or lawgiving power that could change the previous order or even create 
a new one. 

But Schmitt's attitude toward the normal order itself changes from Die Diktatur 
to Political Theology. Even though Schmitt chides the liberal political order in Die 
Diktatur for its infiltration by natural-scientific thinking, and its consequent blind-
ness to both the possibility of the exception and to the potential necessity of resort-
ing to the institution of the dictator on such an occasion, he never suggests that 
it would be impossible for that order to become aware in such a way. In fact, one 
of the ways in which the bulk of the book can be read is as an attempted corrective 
to this state of affairs: a call for the revival of the institution of a commissarial dic-
tatorship to preserve a republican political order to which Schmitt does not seem 
all that opposed. But in Political Theology the normal liberal political order is pre-
sented as being so utterly corrupted by science and technology that it is actually 
redeemed by the exception and the sovereign dictatorial action for which it calls: 
'In the exception, the power of real life breaks through the crust of a mechanism 
that has become torpid by repetition' (PT, 15). In Die Diktatur, 'sovereignty' is 
the bearer of the dangerous technicity and proto-authoritarianism that culminates 
with the Jacobins and the Communists and endangers any substantively worthy 
constitutional order; in Political Theology, sovereignty is that which is illegitimately 
surpressed by the mechanisms of constitutional orders such as the separation of 
powers: 'the development and practice of die liberal constitutional state... attempts 
to repress the question of sovereignty by a division and mutual control of com-
petences' (PT, 11). 

What accounts for the shift in Schmitt's orientation? One explanation may be 
Schmitt's reception of Max Weber's theory of charisma. In fact, parts of Political 
Theology were to appear in a collection dedicated to Weber." Does Schmitt make 

11. See G. Schwab, "Introduction" in PT, xv, n.l 1. 
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a theoretical-political move reminiscent of the great sociologist? As is well known 
Weber shifted from a detached, wary and even somewhat condescending analysis 
of charisma at the turn of the century to an endorsement of it as a solution to the 
mechanization brought on by bureaucratic politics. In parallel fashion, Schmitt 
moves from a cautious analysis of the rise of the concept of sovereignty in the rea-
son of state literature in Die Diktatur to an endorsement of it as a solution to the 
Weimar predicament of constant crisis in Political Theology. The exception changes 
from a purely functional-political problem for a regime, to a kind of moment of 
divine intervention likened to a miracle (PT, 36); Schmitt remarks with satisfaction 
that 'the exception confounds the unity and order of the rationalist scheme' (PT, 
14). 

Schmitt sees sovereignty as tied to the increasing technicization of politics in 
Die Diktatur, while he promotes it as the very solution to such technicization in 
Political Theology. Weber's category of charisma may hold the key here to Schmitt, 
because it is only as a charismatically imbued figure that the sovereign dictator 
can possibly be seen to deliver a constitutional regime from the danger of tech-
nicity.'2 In Die Diktatur Schmitt remarks that the concept of the political exception 
has not been 'systematically' treated and that he will do so himself elsewhere (D, 
xvii). In Political Theology, he offers not the promised systematic treatment of the 
concept but rather the mythologizing of it. 

The difference between the two works is perhaps better explained by the fol-
lowing chart: 

Die Diktatur (1921) 

exception dangerous, not good; must be met with technical exactitude 
and temporal finitude by a defined quasi-charismatic 
commissarial dictator. 

normal order rule of law; normatively valued; worth restoring. 

Political Theology (1922) 

exception dangerous but good because an occasion for revivification; 
must be met by ambiguously sovereign dictator. 

normal order formally scientistic legality; abstract and lifeless; worth 
restoring but in need of reenlivening. 

12. On Schmitt and Weber, see W. Mommsen, Max Weber and German Politics, 1890-1920, trans. 
M. S. Steinberg (Chicago, IL: University of Chicago Press, 1984). For discussion of Schmitt 
and Weber that deals specifically with the relationship between dictatorship and charisma, see 
G. L. Ulmen, Politische Mehrwert: Eine Studie iiber Max Weber und Carl Schmitt (Weinheim: 
VCH Acta Humaniora, 1991) 390-400. Ulmen correctly points out that Weber, unlike Schmitt 
always associated dictatorship with charisma and hence as a kind of Caesarism, whereas Schmitt, 
at least in Die Diktatur, recognizes and emphasizes the purely functional nature of the classical 
notion of commissarial dictatorship. But as George Schwab observes, and as I will demonstrate 
more specifically below, Schmitt moves increasingly toward the charismatically-imbued sovereign 
type of dictator after the publication of the work; see The Challenge of the Exception, supra note 
6 at 40, 44. 
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The conclusion that one is compelled to draw from Schmitt's analysis in Political 
Theology, is that a regime with institutional diversity, a constitutionally enumerated 
'division and mutual control of competences' (PT, 11), or what is more generally 
known as the separation of powers, is merely an overly-mechanical construction 
that inevitably paralyzes a state in the face of an exception because it obscures who 
is sovereign, who must decide and act at that moment: 'If such action is not subject 
to controls, if it is not hampered in some way by checks and balances, as is the 
case in a liberal constitution, then it is clear who the sovereign is.... All tendencies 
of modern constitutional development point towards eliminating the sovereign in 
this sense' (PT, 7). Fixation on the letter of the constitutional law to discern 'com-
petence' will either create a vacuum if no relevant competence is enumerated, or 
conflict should it not be clear.'3 Neither is of course a desirable state of affairs in 
the face of an emergency: 'Who assumes authority concerning those matters for 
which there are no positive stipulations. . .? In other words, Who is responsible 
for that for which competence has not been anticipated?' (PT, 10). According to 
Schmitt's formulation, in all cases of emergency it would seem necessary to have 
recourse to a unitary institution with a monopoly on decisions so that no such 
confusion or conflict occurs. Since the likelihood of such an occurrence is great 
(especially in the Weimar context), and since the same figure who acts upon the 
exception must first declare that it exists in Schmitt's scheme, it would seemingly 
be best to have such a person vigilant even during normal times. Thus, in violation 
of the main principles of classical dictatorship, normalcy and exception are col-
lapsed, and ordinary rule of law is dangerously encroached upon by exceptional 
absolutism. 

The second possible explanation for Schmitt's transformation from Die Diktatur 
to Political Theology may be offered by the overall narrative thrust of Die Diktatur 
itself. Schmitt is distrustful of the general historical trend wherein the concepts 
of sovereignty—increasingly popular sovereignty—and emergency action are 
merged. As stated, for Schmitt this culminates in the abuses of the French and 
Russian Revolutions. In Schmitt's view the revolutionary theorists advocate a 
sovereign dictatorship that destroys an old order and creates a new one not on the 
authority of a specific constitutional document or legal charge, but rather as the 
agent of a vague entity such as the 'people'. He writes in the earlier work: 'While 
the commissarial dictatorship is authorized by a constituted organ and maintains 
a title in the standing constitution, the sovereign dictator is derived only quoad 
execitium and directly out of the formless pouvoir constituant' (D, 145). 

In the conclusion of Die Diktatur, Schmitt returns to the issue of the 
Communists' use of the term dictatorship, for he clearly sees them as the heirs of 
the French Revolutionaries: that is, a radical elite that will use violent means sup-
posedly in step with world-historical processes and allegedly sanctioned by an 
anointed populace to which it can never really be held accountable. Schmitt writes: 

13. Schmitt discusses in great detail the supposed dangers of literal constitutional interpretation in 
C. Schmitt Verfassungslehre (1928) (Berlin: Duncker & Humblot, 1989) at 26-27, 56,110, 125, 
146, 200. 
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The concept of dictatorship ... as taken up in the presentations of Marx and Engels 
was realized at first as only a generally requisite political slogan .... But the succeed-
ing tradition ... infused a clear conception of 1793 into the year 1848, and indeed 
not only as the sum of political experience and methods. As the concept developed 
in systematic relationship to the philosophy of the nineteenth century and in political 
relationship with the experience of world war a particular impression must remain 
.... Viewed from a general state theory, dictatorship by a proletariat, equated with 
the people, as the overcoming of an economic condition, in which the state 'dies out', 
presupposes a sovereign dictatorship, as it underlies the theory and practice of the 
National Convention. Engels, in his speech to the Communist Union in March 1850, 
demanded that its practice be the same as 'March 1793'. That is also valid for the 
theory of the state that posits the transition to statelessness.(D, 205) 

In other words, the dangerous spirit of France in 1793—a spirit of sovereign dic-
tatorship in the name of a newly sovereign people, a spirit that culminates for 
Schmitt only in domestic terror and continental war—was radicalized in the rev-
olutions of 1848, and is now embodied by the Soviet power to Germany's east and 
by the German revolutionary organizations who, at the very moment that Schmitt 
is writing Die Diktatur, were attempting to destroy or seize the German state. 

Why does Schmitt conclude the book with this spectre? What does his historical 
account of dictatorship offer such a situation? The tone of the conclusion differs 
significantly enough from that of the preface and the body of the work such that 
we can detect a subtle yet distinct change in strategy. Schmitt's preface seemed 
to suggest that his goal was 1) to make up for the scholarly deficiency in the 'bour-
geois literature' on the subject of dictatorship; 2) to make it possible to deem the 
Communist use of the term 'sovereign', and hence somehow illegitimate, dicta-
torship; and furthermore 3) to offer a more legitimate, constitutional, 'commissarial' 
alternative with which the new republic might address the various emergencies with 
which it was confronted. 

But Schmitt intimates toward the close of Die Diktatur that perhaps what should 
confront the sovereign notion of dictatorship touted by domestic and foreign rev-
olutionaries is not a notion of commissarial dictatorship at all, but perhaps a counter-
theory of sovereign dictatorship. Since both absolutism and mass democracy arise 
out of the same historical movement, Schmitt suggests—gently and furtively—that 
perhaps a radicalized notion of sovereignty derived from absolute monarchy should 
engage the radicalized notion of sovereignty derived from the French Revolution: 

at least for the continental constitutional liberalism of the eighteenth and nineteenth 
centuries the historical value of absolute monarchy lies in the annihilation of the feudal 
and estatist powers and that through that it created a sovereignty in the modern sense 
of state unity. So is this realized unity the foundational presupposition of the revo-
lutionary literature of the eighteenth century. The tendency to isolate the individual 
and to abolish each social group within the state and with that set the individual and 
the state directly across from one another was emphasized in both the depiction of 
the theory of legal despotism and that of the social contract ... .[According to 
Condorcet] we live today no more in time, in which there are within the state powerful 
groups and classes; the puissante associations have vanished .... In the years 1832 
and 1848—important dates for the development of the state of siege into a significant 
legal institution—the question was asked whether the political organization of the 
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proletariat and their counter-effect did not in fact create a whole new political situation 
and with that create new state and legal concepts. (D, 203-4) 

There are several possible conclusions to be drawn from this rather murky para-
graph: Perhaps the conjunction of emergency powers and mass socio-political 
movements as embodied in the revolutionary moments of 1832 and 1848 ought 
not to be severed as they would be with a revival of the classical notion of com-
missarial emergency powers. Perhaps the return of powerful social groups threat-
ening the state in the form of working-class movements ought to be met by a 
political response that is novel and yet somehow akin to the absolute monarchs' 
destruction of aristocratic and religious groups. Perhaps the populist Soviet state 
that can be directed to do almost anything by an all-powerful, unaccountable, his-
torically-legitimated elite, should be engaged by a similarly defined German state 
directed by a charismaticaUy-legitimated president. These are conclusions implicitly 
suggested, not explicitly argued, by the closing pages of Die Diktatur. Yet these 
pages serve as a signpost for his subsequent book, Political Theology, its infamous 
opening sentence and indeed the rest of his Weimar work. Gone from Schmitt's 
writings after Die Diktatur are the neo-Kantian attempts to keep his authoritarian 
tendencies within a rule of law framework that characterize his earlier writings and 
govern the moderating impulses of most of that book.'4 

In Political Theology, as described above, Schmitt espouses a neo-sovereignty 
embodied in the Reichsprdsident, encumbered not by constitutional restraints but 
only by the ambiguous demands of the political exception. The president, as the 
personal embodiment of the popular will which can not be procedurally ascertained 
in a time of crisis, has the authority to act—unconstitutionally or even anti-con-
stitutionally—with all the force and legitimacy of that originary popular will.'5 

Schmitt hence begins to champion the very fusing of popular sovereignty and emer-
gency powers that he showed to be potentially abusive in Die Diktatur. Subse-
quently in his influential book Parliamentarism, written in the very next year, 
Schmitt, after purporting to show the illusory character of the Reichstag's rivalry 
to the Reichsprdsident, suggests that the only myth to counter-balance the Soviets' 
myth of a worldwide stateless and classless society is the myth of the nation.16 And 

14. On Schmitt's early neo-Kantianism generally, see J. Bendersky, Carl Schmitt: Theorist for the 
Reich, supra note 4 at 8-11; and on his early theoretical proximity to his later intellectual adver-
sary, neo-Kantian H. Kelsen, see Caldwell, Constitutional Theory in the Weimar Republic, supra 
note 8. 

15. On the relationship between the French-revolutionary theory of sovereignty and Schmitt's own, 
see S. Breuer, "Nationalstaat und pouvoir constituant bei Sieyes und Carl Schmitt", [1984] Archiv 
fur Rechts- und Sozialphilosophie LXX; and P. Pasquino, "Die Lehre vom pouvoir constituant 
bei Abbe Sieyes und Carl Schmitt: Ein Beitrag zur Untersuchung der Grundlagen der modernen 
Demokratietheorie" in H. Quaritisch, ed., Complexio Oppositorum: Uber Carl Schmitt, (Berlin: 
Duncker & Humblot, 1988)(nils). On the contemporary ramifications of this conception of 
sovereignty, see Ulrich K. PreuB, "The Politics of Constitution Making: Transforming Politics 
into Constitutions" (1991) 13 Law & Policy; "Constitutional Powermaking for the New Polity: 
Some Deliberations on the Relations Between Constituent Power and the Constitution" (1993) 
14 Cardozo L. Rev. 639 at 651-52; as well as the essays included in Revolution, Fortschritt und 
Verfassung (Frankfurt a/M: Fischer Verlag, 1994). 

16. The Crisis of Parliamentary Democracy, trans. Ellen Kennedy (Cambridge, MA: M.I.T. Press, 
1985) at c. 4 [hereinafter Parliamentarism]. 
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Schmitt spends much of his magnum opus from 1928, Verfassungslehre, building 
just such a conception of the nation into constitutional law, and providing the pre-
eminent place within it for the Reichsprasident. Perhaps most dramatically, as 
Schmitt remarks regarding the Soviets in an essay appended to his notorious 
Concept of the Political in 1932: 

We in Central Europe live under the eyes of the Russians. For a century their psy-
chological gaze has seen through our great words and our institutions. Their vitality 
is strong enough to seize our knowledge and technology as weapons. Their prowess 
in rationalism and its opposite, as well as their potential for good and evil in ortho-
doxy, is overwhelming.'7 

The strategy of formulating a neo-absolutist presidency that can fortify Germany 
in withstanding the Soviet threat becomes central to his Weimar work.18 

But Schmitt would also continue to deal with emergency powers in Weimar. 
And while he had substantively abandoned the powerful notion of commissarial 
dictatorship that he revived in Die Diktatur, as we will see, he still tried to maintain 
the appearance of it in his writings. 

III. Guardian or Usurper of the Constitution? 

In the practical-political treatises that deal with emergency powers written after 
Political Theology—'The Dictatorship of the Reichsprasident According to Article 
48 of the Weimar Constitution' (1924), The Guardian of the Constitution (1931) 
and Legality and Legitimacy (1932)—Schmitt continues to argue that only the 
Reichsprasident can defend the Weimar constitutional regime in a crisis.19 However, 
it is not at first glance clear in these works whether the powers that Schmitt wishes 
to confer on the president are, according to the terms Schmitt developed in 1921, 
commissarial or sovereign. But the injection of the issues of charisma and 
sovereignty into his discussion strongly suggests the latter. 

The 'Article 48' piece of 1924 has made an accurate assessment of Schmitt's 
theory of emergency powers difficult because it was included in later editions of 
Diktatur thus colouring the pre-Political Theology work with a post-Political 
Theology perspective. Many commentators have thus concluded that Schmitt had 

17. "The Age of Neutralizations and Depoliticizations (1929)", trans. M. Konzett & J.P. McCormick, 
(1993)96Telosll9atl30. 

18. In claiming that Schmitt is attempting to formulate a radical answer to the external threat of the 
Soviet Union and the internal one of working class parties, I am in accord with R. Mehring, 
Pathetisches Denken. Carl Schmitts Denkweg am Leitfaden Hegels: Katholische Grundstellung 
und antimarxistische Hegelstrategie (Berlin: Duncker & Humblot 1989) (nils), although I differ 
with him on the specifics of Schmitt's 'anti-Marxism' as well as the playing-out of his alternative 
'Hegelian strategy.' 

19. "Die Diktatur des Reichsprasident nach Art. 48 der Weimarer Verfassung" (1924), appended 
to subsequent editions of Die Diktatur [hereinafter D2]; Der Hiiter der Verfassung (Tubingen: 
Verlag von J.C.B. Mohr [Paul Siebeck], 1931) [hereinafter HV]; and Legalitat und Legitimist 
(Miinchen: Duncker & Humblot, 1932) [hereinafter LL from the reprint in Verfassungsrechtliche 
Aufsdtze aus den Jahren 1924-1954: Materialien zu einer Verfassungslehre (Berlin: Duncker 
& Humblot, 1958)]. 
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implied a sovereign type of dictatorship for the President's emergency powers from 
the start.20 Yet even the essay written later is not so obviously an endorsement of 
sovereign dictatorship.21 Schmitt declares that according to Article 48 dictatorial 
authority is only lent to the president (D2, 255), and argues for the scope of that 
authority to remain seemingly within a commissarial rubric: 

The typical image of a rule-of-law regulation of the exceptional situation ... presumes 
that the extraordinary authority as well as the content of that authority is circumscribed 
and delimited, as well as that a special control be established. Nevertheless with that 
a certain latitude [Spielraum] must remain to make possible the very purpose of the 
institution—energetic engagement—and to prevent the state and constitution from 
perishing in 'legality'. (D2, 255) 

Certainly the Roman dictatorship as Schmitt describes it in Die Diktatur fits just 
this description: legally prescribed time and task yet wide room for play within 
those established limits. And the dictatorship's very reason-to-be was in fact to sus-
pend the legal constitution so as to restore it, rather than blindly maintain it and 
allow for its destruction. But somewhat less in the spirit of republican dictatorship, 
Schmitt does not want too extensive a limitation on the emergency powers of the 
president, because a constitution after all 

is the organization of the state; and it decides what order is—what normal order 
is—and provides for the unity and security of the state. It is a dangerous abuse to 
use the constitution to delineate all possible affairs of the heart 
[Herzensangelegenheiten] as basic law and quasi-basic law (D2, 243). 

But Schmitt's descriptions of the source of the president's legitimacy in pre-
serving the constitution in 'Article 48' increasingly sound as though they were man-
dated not by the constitutional order itself but something like a sovereign will that 
is itself prior to that order: 

The dictatorship of the Reichsprdsident... is necessarily commissarial as a result of 
specific circumstances .... In as much as it is allowed to act so broadly, it operates—in 

20. Ernst Fraenkel, for instance, describes the whole book as an attempt to 'exploit' Article 48; see 
The Dual State: A Contribution to the Theory of Dictatorship (1941), trans. E. A. Shils (New 
York: Octagon Books, 1969) at 213, n.17. This does not prevent him from explicitly appropriating 
Schmitt's distinction between commissarial and sovereign dictatorship (at213, n.4). To his credit 
though, Fraenkel is more sensitive than Schmitt ever was to the fact that an emergency can very 
easily be used as an occasion for a coup (10). Another of Schmitt's Leftist students, Otto 
Kirchheimer, reminds us that modern emergency powers are used more often than not to rein-
tegrate the proletariat into the state order: see "Weimar—and What Then?" (1930) in Politics, 
Law and Social Change, supra 33, supra note 5 at 42. There is indeed vast historical precedence 
for this as it should be pointed out that despite the positive light in which I have presented the 
Roman institution of dictatorship, it was quite often used as a tool by the Roman Senate to keep 
the plebeians at bay. 

21. There is little scholarly consensus on the exact moment of Schmitt's conversion to sovereign 
dictatorship: Renato Cristi, for instance, locates it already in the 1921 main text of Die Diktatur, 
while Stanley L. Paulson dates it even after the 1924 "Article 48" essay: R. Cristi, "Carl Schmitt 
on Sovereignty and Constituent Power" (Paper presented at the 17th IVR World Congress, 
Bologna, 16-21 June, 1995) [unpublished]; and S.L. Paulson, "The Reich President and Weimar 
Constitutional Politics: Aspects of the Schmitt-Kelsen Dispute on the 'Guardian of the 
Constitution'" (Paper presented at the Annual Meeting of the American Political Science 
Association, Chicago, 31 August-3 September, 1995) [unpublished]. 
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fact, not in its legal establishment—as the residue of the sovereign dictatorship of 
the National Assembly (D2,241). 

Schmitt is thus co-opting the revolutionary spirit of sovereignty in 1793 France 
from the revolutionary tradition itself and for his counter-theory of nationalist-
authoritarian sovereignty by raising the issue of what might be done presently in 
the name of the 1919 National Assembly that established the Weimar Republic 
and its constitution. 

At the conclusion of the essay, Schmitt recalls the framing of Article 48 at the 
Republic's constitutional founding: 

In the Summer of 1919 when Article 48 came to be, one thing was clear: Germany 
found itself in a wholly abnormal crisis and therefore for the moment a one-time 
authority was necessary which made possible decisive action (D2, 258-9). 

Schmitt calls for similar 'abnormal' and 'decisive' action but attempts to allay the 
fears of those who might be concerned with the constitutional status of such action 
with his final sentence: 'That would be no constitutional alteration' (D2, 259). In 
other words, he is supposedly not calling for constitution-abrogating action char-
acteristic of sovereign dictatorship on the part of the president, but rather commis-
sarial, constitution-preserving action. But of course his harkening back to the crisis 
in which the constitution was founded and to the pre-constitutional constituting 
decision and not to the body of the constitution itself implies a repetition of a 
sovereign act of founding to save the constitution—one in which the constitution 
may in fact be changed as long as the pre-constitutional will is not. This strategy 
of justifying presidential dictatorial action on the basis of the pre-constitutional 
sovereign will of the people and not the principles embodied within the constitution 
itself becomes more pronounced after Schmitt formulates his constitutional theory 
in the 1928 book of that name, Verfassungslehre, along precisely these lines, and 
as he seeks a solution to the Weimar Republic's most severe crisis in his books pub-
lished in the wake of devastating economic depression and widespread political 
unrest in the early 1930s, The Guardian of the Constitution and Legality and 
Legitimacy. 

Schmitt begins The Guardian of the Constitution in much the same way that 
he began his book on dictatorship exactly ten years earlier. He blames nineteenth-
century liberalism for bringing a crucial constitutional institution into ill-repute 
and he draws upon examples from classical Sparta and Rome to demonstrate the 
historical legitimacy of such a concept and authority. But whereas in Die Diktatur 
the example that Schmitt is attempting to revive is commissarial dictatorship, in 
Guardian it is the notion of a defender of the constitution (HV, 7-9), and indeed 
the merging of the two phenomena—emergency powers and the question of in what 
charismatic institution sovereignty lies—is again precisely his strategy.22 

By consistently appealing to emergency circumstances Schmitt is able to 

22. For a detailed account of this strategy, see I. Maus, BUrgerliche Rechtstheorie und Faschismus: 
Zur sozialen Funktion und aktuellen Wirkung der Theorie Carl Schmitts (Miinchen: C. H. Beck, 
1980) at 127-31. 
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sufficiently discredit the Weimar judiciary to keep it from playing any potential 
role in 'guarding' the constitution: me judiciary presupposes norms and a guardian 
of the constitution may need to act beyond norms (HV, 19), and moreover, since 
the judiciary acts postfactum, it is always, 'politically speaking, too late' (HV, 32-
33). Schmitt does not fully engage the important question of whether in normal 
times the judiciary could be a guardian of the constitution through a practice of 
judicial review; he absolves himself from doing so by appealing to the 'abnormal 
contemporary situation of Germany ... of neither economic prosperity nor internal 
security' (HV, 13)—a claim repeated throughout the book to forswear the theo-
retical responsibility of confronting arguments that would weaken his position. 

When raising the question of whether the necessary executive attention to the 
contemporary crisis is 'dictatorial' (HV, 117) Schmitt still writes superficially as 
though it could in fact be performed according to commissarial principles: 'strong 
attempts at remedy and counter-movement can only be undertaken constitutionally 
and legally through the Reichsprasidenf (HV, 131). But the substance, limits and 
justification of such remedies smack of what Schmitt had previously defined as 
constitutionally dangerous sovereign action. According to Schmitt, the socio-eco-
nomic fracturing of society caused by an uncontrolled pluralism have rendered par-
liament superfluous and threaten the very existence of the state: "The development 
toward an economic state was encountered by a simultaneous development of par-
liament into a stage [Schauplatz] for the pluralist system and thus in that lies the 
cause of the constitutional entanglement as well as the necessity for establishing 
a remedy and countermovement' (HV, 117). However this particular situation that 
me president must address necessarily calls for activity that is substantially beyond 
commissarial action and restitution; it entails the wholesale redirecting of structural 
historical transformation on a macro-economic, social and political scale.23 This 
is a redirecting that could never be met in the time- and task-bound fashion of com-
missarial dictatorship, but that must rather be met by the constitution-amending 
action of a sovereign dictatorship. Does Schmitt expect that he can call for the 
wholesale reconstruction of the state-society relationship24 and not be seen to simul-
taneously call for me wholesale reconstruction of the Weimar constitution? As Hans 
Kelsen points out in his response to the book, Schmitt reduces the whole consti-
tution to the emergency powers of Article 48.25 This fact in combination with 
Schmitt's besmirching of the prestige of the other branches of government—judi-
ciary and legislative—means that he can actually ignore the constitution without 
literally destroying it. As such he can claim ingenuously to promote a commissarial 
dictatorship of the president. 

Moreover, in marginalizing the other branches of government in Guardian, 
Schmitt cleverly removes any checks that could give the president's dictatorial 
actions any semblance of a substantively commissarial nature: Schmitt admits that 

23. On the radically-dynamic as opposed to statically-conservative character of Schmitt's socio-eco-
nomic proposals, see Ibid, at 109, 126. 

24. On Schmitt's analysis of this relationship, see J. Cohen & A. Arato, Civil Society and Political 
Theory (Cambridge, MA: M.I.T. Press, 1992). 

25. H. Kelsen, "Wer soil der Hitter der Verfassung sein?" (1930/31) 6 Die Justiz. 
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a working Reichstag would be an appropriate check on presidential emergency pow-
ers (HV, 130-31). But since such a situation does not obtain he makes no effort 
to search for an alternative check. In fact, precisely because the president is plebisc-
itarily elected by the people there is no need for checks because the unity of the 
people's sovereign will is charismatically embodied within him and his emergency 
action is thus necessarily legitimate (HV, 116, 156-7). 

Thus in Guardian Schmitt is a kind of prisoner of the very theoretical paradigm 
that he himself set out a decade earlier in Die Diktatur. Schmitt feels the need at 
least to attempt to cloak his proposed sovereign dictatorship in the garb of the com-
missarial one he described in the earlier work—a work which he suspiciously never 
mentions. There is no reference to the first edition of Die Diktatur despite the fact 
that he cites the post-Political Theology essay from 1924 on Article 48 that is 
included as an appendix in the second edition (HV, 130-31). He does not however 
neglect to recapitulate the key first sentence of Political Theology: 'The exceptional 
situation ... unveils the core of the state in its concrete singularity' (HV, 131). And 
accordingly he has continued the equation of sovereignty and emergency powers. 

Yet despite the avoidance of Die Diktatur, his post-Political Theology merging 
of the concept of sovereignty with emergency powers is, as stated above, a response 
to the conclusions worked out in that book about the historical trajectory of popular 
sovereignty and state power. By the conclusion of Guardian, Schmitt has formulated 
a popularly-legitimated sovereign dictatorship of the nation in the person of a charis-
matic German president, one who in essence mirrors the popularly-legitimated 
sovereign dictatorship of the proletariat in the body of the Soviet communist party. 
Presumably it is against this latter external enemy and its domestic partisans that 
Schmitt's nation is ready to take action: The Weimar Constitution, concludes 
Schmitt, 

presupposes the entire German people as a unity which is immediately ready for 
action and not first mediated through social-group organization. It can express its 
will and at the decisive moment find its way back to unity and bring its influence 
to bear over and beyond pluralistic divisions. The constitution seeks especially to 
give the authority of the Reichsprasident the possibility of binding itself immediately 
with the political total will of the German people and precisely thereby to act as 
guardian and protector of the unity and totality of the German people. (HV, 159) 

In his book-length essay from the following year, Legality and Legitimacy, 
Schmitt would continue this line of argument such that it is almost impossible to 
recognize when he is discussing normal constitutional operations and when he is 
discussing emergency ones; all of the former have been subsumed in the latter. The 
oft-asserted existence of a tension within the Weimar constitution that serves as 
the source for the title of the book—'plebiscitary legitimacy' versus 'statutory legal-
ity' (LL, 312)—is to be resolved in favor of the former. The grounds for this lie 
in the historical necessity of a mass democratic moment, what Schmitt calls the 
'plebiscitary immediacy of the deciding people as legislator' (LL, 314). And he 
cites the intellectual originator of this historical moment, Jean-Jacques Rousseau 
and his 'argument for immediate, plebiscitary, non-representative democracy' (LL, 
314). The president as vessel for such immediacy takes on authority similar to that 
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of the traditional 'extraordinary legislator' who may act 'against the law' (LL, 320). 
As we will see below, John Locke's notion of executive prerogative allows for polit-
ical action that is explicitly against the law and yet is still true to the constitutional 
order; but a legislator such as the one Schmitt draws from Rousseau, as Schmitt 
himself explained in Die Diktatur, acts against the constitution and may in fact 
found a new one. According to the Schmitt of Legality and Legitimacy, 

in the person of the president the simple jurisprudential truth breaks through all nor-
mative fictions and obscurities: norms are only valid for normal situations and the 
presupposed normalcy of the situation is in a positive legal sense constitutive of their 
'validity'. But the legislator of the normal situation is something different than the 
Action-Commissar of the abnormal crisis who restores the normal situation of 'secu-
rity and order'. If one views him as a 'legislator' and his measures as 'statutes' then, 
despite all such equations, there remains a distinctiveness which brings it about that 
the 'legislative measures' of the Action-Commissar, precisely because they are 
equated with 'statutes', destroy the system of legality of the parliamentary statutory 
state. (LL, 321)26 

Schmitt appears concerned that the distinction might be lost between law made 
under normal legislative circumstances and measures issued by executive decree 
during emergency ones. Schmitt's emphasis on the distinction might allay the fears 
of those who worry about the latter alternative becoming permanent. But Schmitt's 
categories would make it impossible to remove such a regime once in place by 
appeals to 'normalcy'. Thus it is Schmitt's equation of the normal and the excep-
tional that would intentionally destroy the parliamentary state. 

In his 1958 introduction to Legality and Legitimacy in the collection in which 
it was ultimately included, Schmitt claimed that he had always—and particularly 
in that work—argued for commissarial dictatorial authority for the president, 
because that is all that was granted to the office by the Weimar constitution (LL 
at 260-61). As we can see, by 1932 Schmitt moved so far away from this position 
that the distinction between sovereign and commissarial dictatorship no longer had 
any meaning. In Die Diktatur he criticizes the Communists for underestimating 
and disparaging the importance of the normal political order at the expense of the 
exceptional one: 'Whoever sees in the core of all law only [the possibility of its 
suspension] is not quite able himself to find an adequate concept of dictatorship 
because for him every legal order is only latent or intermittent dictatorship' (D, 
xvii). He thus aptly describes the Carl Schmitt of Political Theology and after, the 
one who would attain such infamy for his subsequent Weimar and post-Weimar 
career.27 But is there anything to be culled from Schmitt's Weimar work on 

26. 'Action-Commissar' (Aktionskommissar) is an allusion to the Reichskommissar who was the agent 
of the federal government, appointed in exceptional circumstances to govern over a particular 
territoriality within Germany, in place of the local authorities, who was answerable ultimately 
only to the Reichsprasident. Schmitt uses the term here because it evokes "commissarial" emer-
gency action in name when in fact it was becoming increasingly a tool for the right-wing gov-
ernment's 'sovereign' emergency action in the early 1930s. 

27. In the Autumn of that very year Schmitt had a chance to put his theory of presidential dictatorship 
into practice before the High Court by justifying the German state's 'emergency' seizure of 
Prussia's social-democratic Land government and appointment of a Kommissar to replace it earlier 

/ /79/09 / CCC 1/:0 72  1 :  2 7  
C 9 /2 2 4 : CCC 1/:0 72  1  . 7 7 D 4 /:0 72 ,/ / 08 1 /:0 72 : 4



The Dilemmas of Dictatorship 181 

emergency powers that is relevant to an adequate contemporary theory of the sub-
ject? 

IV. Constitutional Emergency Powers 

I have demonstrated above how Schmitt's book on emergency powers from 
1921, Die Diktatur, is not in fact the blatant apology for executive absolutism that 
most interpreters have deemed it. For the most part, this book differs significantly 
from the works that would follow it—especially Schmitt's next effort, Political 
Theology—even if within Die Diktatur is found the germ of his subsequent trans-
formation. Through this we can observe perhaps more clearly than before where, 
how and even why a particularly brilliant Weimar conservative in fact became a 
Weimar fascist: to confront the malignant development of popular sovereignty as 
revolutionary dictatorship in Soviet Russia and state-threatening internal revolu-
tionary groups, Schmitt resorts to a no less malignant definition of sovereignty as 
expressed in a nationalist presidential-dictatorship. His role in undermining the 
Weimar constitution and his subsequent political affiliation need no comment here.28 

This is more or less consequential from the standpoint of the history of political 
thought, but one might still ask what can this authoritarian Beserker—to employ 
the term by which Schmitt would often refer to fanatics on the left—offer anyone 
remotely interested in constitutional democracy? I think that there are several impor-
tant points to be drawn from Schmitt's Weimar work on emergency powers—par-
ticularly as they relate to the distinction between commissarial and sovereign 
dictatorships and to the infamous first sentence of Political Theology that explodes 
that very distinction: 

A. Liberal constitutionalism has been insufficiently attentive to the idea of polit-
ical exceptions; 

B. The notion of sovereignty should be uncoupled from the institution of emer-
gency powers in constitutions that have them; and 

C. There ought to be a constitutional distinction between who decides and who 
acts in emergency situations. 

A. Liberalism and the Decline of the Exception 

According to Schmitt's account, as Enlightenment political thought falls increas-
ingly under the thrall of modern natural science it comes to regard nature, and hence 
political nature, as more of a regular phenomenon. Consequently there is deemed 
less need for the discretionary and prudential powers, long conferred upon judges 
and executives by traditional political theories, including Aristotelianism and 
scholasticism—discretion and prudence that found its extreme example in the case 

in July. For an excellent account of the historical events leading up to the state's coup and the 
theoretical-political stakes in the subsequent court hearing, see D.L. Dyzenhaus, Truth's Revenge: 
Carl Schmitt, Hans Kelsen and Hermann Heller in Weimar (Oxford: Oxford University Press 
[forthcoming]). 

28. On the subject of Schmitt's involvement with National Socialism, see B. Riithers, Carl Schmitt 
im Dritten Reich: Wissenschaft als Zeitgeist-Verstdrkung? (Miinchen: C. H. Beck Verlag, 1989). 
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of classical dictatorship. As the functional necessity of such discretion apparently 
subsides in the Enlightenment, the normative assessment of it becomes increasingly 
negative, and such prudence becomes associated with arbitrariness and abuse of 
state power.29 

However Schmitt accuses liberalism of abandoning exceptional prudence far 
earlier than is actually the case. In Political Theology, Schmitt remarks that the 
exception was 'incommensurable' with John Locke's theory of constitutionalism 
(PT, 13). Yet Locke's famous 'Prerogative' power is actually the 'last hurrah' of 
the notion of political prudence within liberalism: 

'tis fit that the Laws themselves should in some Cases give way to the Executive Power 
... that as much as may be, all the Members of the Society are to be preserved... since 
many accidents may happen, wherein a strict and rigid observation of the law may 
do harm .... [I]t is impossible to foresee, and so by laws provide for, all Accidents 
and Necessities, that may concern the publick ... therefore there is a latitude left to 
the Executive power, to do many things of choice, which the laws do not prescribe.30 

Locke does then contradict Schmitt's interpretation, for he has a notion of acting 
above or against the law in times of unforeseen occurrences, that is compatible 
with—nay, is embedded within—his constitutionalism. 

While it has become a kind of ritual for liberals to wave their copies of the 
Second Treatise (open to the passages on prerogative) when criticized for having 
an inadequate notion of exceptional circumstances and emergency powers, 
Schmitt's criticisms of liberalism after Locke are in fact quite legitimate. And his 
focus on the subsequent theory of the separation of powers, particularly in the form 
that Montesquieu made so influential, as somehow culpable in the mechanistic de-
discretionizing of politics is on the mark.31 As Bernard Manin observes, 'One of 
Montesquieu's most important innovations was precisely to do away with any 
notion of a discretionary power in his definition of the three governmental func-
tions.'32 

Liberalism's denial of the exception and avoidance of the discretionary activity 
that was traditionally sanctioned to deal with it, not only makes liberal regimes 
susceptible to emergencies but also leaves them vulnerable to alternatives like the 
one eventually put forth by Schmitt. As Manin describes it, 'Once the notion of 
prerogative power was abandoned, no possibility of legitimately acting beside or 

29. Another of Schmitt's students, historian Reinhart Koselleck, traces the historical decline of atten-
tion to the 'contingent' in the Enlightenment in Futures Past: On the Semantics of Historical 
Time (published 1979), trans. K. Tribe (Cambridge, MA: M.I.T. Press, 1985) at 119-25. 

30. John Locke, "The Second Treatise on Government", ch. XIV at para. 159, lines 15-19, in Two 
Treatises on Government, P. Laslett, ed., (Cambridge: Cambridge University Press, 1988) at 375. 
Or as he defines it more succinctly later in the text: "Prerogative being nothing, but a Power in 
the hands of the Prince to provide for the publick good, in such Cases, which depending upon 
unforeseen and uncertain Occurrences, certain and unalterable Laws could not safely direct, what-
soever shall be done manifestly for the good of the people" (ch. XIU, para. 158, line 15-20; at 
373). 

31. See Baron de Charles de Secondat Montesquieu, The Spirit of the Laws, trans. A. M. Cohler, 
B.C. Miller & H.S. Stone, eds., (Cambridge: Cambridge University Press, 1989), XI, 6. 

32. B. Manin, "Checks, Balances, and Boundaries: The Separation of Powers in the Constitutional 
Debate of 1787" in The Invention of the Modern Republic, B. Fontana, ed., (Cambridge: 
Cambridge University Press, 1994) 41, n. 51. 
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against the law was left'." The only apparent recourse available in this milieu to 
political actors confronted with a political exception is to act illegitimately and hope 
to pass off such action as legitimate.34 Lack of constitutionally-facilitated emergency 
prerogative may also provide the opportunity to those like Schmitt who would use 
this particular liberal deficiency as a ruse to scrap the whole legal order. In this 
sense, Schmitt's deciding sovereign can be seen as the violent return of the pre-
rogative repressed by scientistic liberalism.35 

The simple fact that the supposed pinnacle of Enlightenment constitutional engi-
neering, the United States Constitution, does not have a clearly enumerated pro-
vision for emergency situations is a powerful testament to liberalism's neglect of 
the political exception. It is this liberalism, particularly in its post-Kantian form, 
that Schmitt was most concerned to criticize for attempting to systematize all of 
political phenomena.36 

33. Ibid, at 41. Albert Dicey even went as far as to define the rule of law exclusively as the opposite, 
not only of 'arbitrariness', but also 'of prerogative, or even of wide discretionary authority on 
the part of the government' (see A.V. Dicey, Introduction to the Study of the Law of the 
Constitution [orig. pub. 1915] [Indianapolis, ID: Liberty Classics, 1982] at 120). A more nuanced 
definition of the rule of law is offered by F.F. Gaus, "Public Reason and the Rule of Law" in Ian 
Shapiro, ed., The Rule of Law (NOMOS XXXVT) (New York: New York University Press, 1994). 

34. Without recourse to specifically-enumerated, constitutionally-legitimated emergency provisions 
to address a large scale political rebellion in the American Civil War, Abraham Lincoln was forced 
to stretch the traditional means of suspending habeas corpus far beyond reasonable limits, putting 
himself in the position of being called a tyrant in his sincere attempt to preserve the republic. 
Constitutional enabling provisions would prevent a legitimately acting executor from running 
the risk of compromising his or her legitimacy at a time when it is most important. On these issues, 
see R.J. Sharpe, The Law of Habeas Corpus (Oxford: Oxford University Press, 1991) and M.E. 
Neely, Jr., The Fate of Liberty (Oxford: Oxford University Press, 1991). 

Another case in point from the American context is Franklin Roosevelt's well-known and per-
haps over-extended appeal to the 'general welfare' clause of the preamble of the U. S. Constitution 
as justification in dealing with the economic emergency of the Great Depression. A far-fetched 
justification for emergency measures may in some respect compromise a constitution at the very 
moment when it is most threatened, should the appeal be successfully challenged as illegal and 
in fact illegitimate. The respective 'successes' of the two emergency actors in these two examples 
should not be taken at face value as proof of the efficacy of not having constitutional 
provisions—the political proficiency of the respective political leaders and the 'prudence', 
allegedly characteristic of the American populace, surely cannot be counted upon in all circum-
stances of crisis. Blind faith in the inevitable emergence of true 'statesmen' and the acquiescence 
to them by an understanding 'people' in times of crisis is as unreasonable and naive as is the 
complete trust in purely constitutional means of addressing political emergencies consistently 
and rightfully derided by Realpolitikers. 

35. Indeed, the devious acumen of Schmitt's Weimar political strategy lies in the fact that he points 
out liberalism's theoretical deficiencies vis-a-vis the 'exception' at the very historical moment 
when liberalism is grappling with the socio-political reality of the exceptional or situation-specific 
measures implemented by the twentieth century welfare state in the German context. Schmitt 
intimates that his authoritarian interventionism is more appropriate to the historical reality of 
such exceptionalism than anything liberalism could ever offer. On Schmitt and the exceptionalism 
of welfare state law, see W.E. Scheuerman, Between the Norm and the Exception, supra note 5. 

36. After all, the framers of the United States constitution of 1787 are perhaps the most famous prac-
titioners of separation of powers and checks and balances. In the essays defending the constitution 
collected as The Federalist Papers (New York: Mentor, 1961), it is interesting to observe the 
contrast between the papers written by James Madison, on the one hand, the liberal technician 
who seeks to account for all possibilities by enumerating them or building them into the con-
stitutional mechanism, and Alexander Hamilton, on the other, the proponent of political pre-
rogative who seeks to keep open the possibility of exceptional circumstances. In his study of 
parliamentarism, Schmitt, not surprisingly, criticizes the Madisonian Federalist Papers, and praises 
the Hamiltonian ones (see Parliamentarism, supra note 16 at 40, 45). 
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B. Disengaging Sovereignty from Emergency Powers 

Put most crudely, sovereignty concerns self-defined political entities that through 
non-coercive procedures, such as constitutional conventions, transfer a political 
will into a constitution that allows for further expression of that will through for-
mally correct laws, and even change of that will through emendations to the con-
stitution itself. Constitutional mechanisms such as parliamentary procedure or 
separation of powers are not meant to thwart, stymie or retard the political will of 
the populace, but rather to insure that this will is not self-destructive through rash 
demands and abuse of numerical minorities.37 An emergency provision should be 
seen as one such mechanism among many constitutional provisions. It therefore 
has no privileged link, neither direct nor exclusive, with the 'original' political 
will—a link that Schmitt so dramatically asserts in Political Theology. Furthermore, 
in a constitution with a proper scheme for separating powers, no branch—whether 
explicitly responsible for emergency activity or not—has an independent claim on 
sovereignty. (But of course, the separation of powers as well as parliamentary delib-
eration and judicial review, are precisely the kinds of liberal principles that Schmitt 
works so hard to discredit and destroy in his political theory after 1921.) Using 
Schmitt against himself, the refreshingly technical quality of classical dictatorship 
should be brought to bear in considerations on modern emergency powers and not 
the substantively-existential quality of sovereign dictatorship. As Schmitt demon-
strates in Die Diktatur, the Roman Republic was not reduced to a mere technocracy 
by the highly technical deployment of emergency powers; nor would a modern lib-
eral democracy be so reduced by uncoupling the notion of democratic 'substance' 
from executive emergency action.38 

37. For a more fully elaborated argument of how such constitutional procedures do not hinder demo-
cratic expression but rather render it more articulate, see S. Holmes, "Precommitment and the 
Paradox of Democracy" in J. Elster & R. Slagstad, eds., Constitutionalism and Democracy 
(Cambridge: Cambridge University Press, 1988). 

38. The U.S. Constitution seemingly identifies the document itself, and thereby the sovereign popular 
will manifested within it, with the institution of the President. In a way that it does not for any 
other representative of any other governmental branch, the constitution dictates the inaugural 
oath for the President and concludes it with the declaration that he or she will "preserve, protect 
and defend the Constitution of the United States" (Art. n, sec. 1, para. 8). But this is certainly 
an attempt at an added precaution against the branch that is the most likely institutional threat 
to the constitution rather than any substantively-existential equating of the document to the office 
itself. Ironically, the Weimar constitution contained an oath for the Reichsprasident that less 
explicitly identified the institution as a 'guardian' of the constitution in the existential Schmittian 
sense than does the U. S.'s oath (Weimar Article 42 requires only 'observance' of the constitution 
by the president). The Basic Law of the German Federal Republic also enumerates an oath for 
its President (Art. 56), whose role is, however, more ceremonial than that of the U. S. or the 
Weimar president. 

The French Constitution of 1958 is perhaps a more problematic example of the relative identity 
of the executive to constitutionally-expressed popular sovereignty because its definition of the 
presidency was clearly framed with the charismatic Charles De Gaulle in mind. Article 5 declares 
that the President "shall see that the constitution is observed, ... shall ensure the proper func-
tioning" of the government, and 'the continuity of the state', as well as serve as, among other 
things, the 'guarantor of national independence.' But surely these clauses can be interpreted as 
statements regarding the functional efficacy of the President's performance of these duties rather 
than as pronouncements of his or her personal identification with the constitution, the government, 
the state and the nation. 
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In short therefore, Schmitt's exclamation in Political Theology that 'It is precisely 
the exception that makes relevant the subject of sovereignty, that is, the whole ques-
tion of sovereignty' (PT, 6) is a patently false and, as he himself suggested in his 
previous book, a dangerous position. The exception does not reveal 
anything—except perhaps that eighteenth and nineteenth century liberals were polit-
ically naive about constitutional emergencies; and perhaps that constitutions and 
their framers are not omniscient. It offers no more existentially profound truth than 
that. If the constitution's primary purpose is to establish an institution such as a 
presidency to exclusively embody the pre-constitutional sovereign will in a time 
of crisis then the constitution is inviting its own disposability. The ultimate purpose 
of emergency powers, as Schmitt knew quite well, is a goal diametrically opposed 
to this one, that is, the prolonged endurance of a constitution. 

C. Who Decides on the Exception? Who Acts on It? 

Besides the sovereignty/exception dichotomy there is another distinction delib-
erately obfuscated by the first sentence of Political Theology: the previously-men-
tioned ambiguity over the theoretical-political implications of the preposition 'on' 
[iiber]. The genius of the classical notion of dictatorship that Schmitt reveals in 
1921 and then conceals in 1922 is this: the normal institution that decides that an 
exceptional situation exists (for instance, the Roman Senate) itself chooses the one 
who acts to address that situation (for instance, the dictator through the Consuls). 
This has the obvious practical advantage that a collegial body of numerous mem-
bers, like the Senate, commissions a smaller body, such as the consuls, to appoint 
a single individual to more expediently deal with an emergency than could a multi-
membered body. But there are more subtle ramifications as well: for instance, the 
initiating institution cannot so readily declare an exception that it might in turn 
exploit into an occasion for the expansion of its own power, emergency authority 
now lying in the hands of another institution. Moreover, given how jealous political 
actors are of the boundaries of their own authority, the fact that the normal insti-
tution decides to give up its own power in the first place will probably insure that 
a real emergency exists. This technique also helps guarantee that an agent is chosen 
who is sufficiently trustworthy to give that power back. This external authorization 
on the execution of emergency powers works simultaneously as a kind of check 
upon, and compensation for, the relinquisher of power who declares an emergency, 
as well as a potentially astute selection device for the executor on the exception. 
This is a technique neglected by even the more sophisticated formulations of emer-
gency provisions in modern constitutions that however is worth reconsidering.39 

39. Article 16 of the French constitution allows for the President's initiative in emergency circum-
stances after he or she first 'officially consults' with representatives of the other governmental 
branches. The post-war German constitution—which does not have a specific article dealing 
with emergencies but rather disperses such provisions throughout the constitution (no doubt in 
reaction to the 'fate' of the singular Article 48 in Weimar)—generally gives emergency initiative 
to the 'Federal Government' or cabinet (and hence de facto to the Chancellor whose office and 
person is seldom mentioned explicitly in these provisions) provided that there is either consultation 
with the Bundestag or the Bundesrat, or a power of revocation residing with either of those bodies 
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None of the preceding is meant to suggest that constitutional emergency pro-
visions will necessarily prevent the collapse of regimes in situations of crisis. Indeed 
we know from both the contemporary context of certain Latin American regimes 
and Schmitt's own context of Weimar Germany that emergency provisions can 
themselves serve on occasion as the pretence for coups. In societies where there 
is not firm civilian control of the military, constitutional emergency provisions may 
hence often do more harm than good. Nor is the presentation above intended to 
imply that the institution of classical commissarial dictatorship ought to be revived 
and applied wholesale to contemporary constitutional concerns. Clearly, while the 
classical institution of dictatorship suspended the rule of law in a relatively unprob-
lematic fashion, it did not have the now indispensable notion of rights with which 
to grapple. While the formula of suspending law only to reinstate it shortly more 
or less makes sense, it finds no corollary with the element of rights; it is far less 
convincing to argue that it is necessary to suspend or violate rights in order ulti-
mately to uphold them. This is the kind of logic all too characteristic of the many 
modern 'sovereign' dictatorships that effectively eclipse the classical notion. 

But certainly Schmitt's exposure of liberalism's metaphysical bias against con-
stitutional contingency at least suggests a reconsideration of the relative prudence 
of constitutional emergency provisions in contemporary liberal democratic regimes. 
Also the potential abuse of the merging of emergency powers and popular 
sovereignty as both forewarned against and perpetuated by Schmitt deserves serious 
attention. And finally the precise mechanisms of better identifying and addressing 
an emergency situation is a necessity of contemporary constitution-making, par-
ticularly in places like the former communist regimes of Eastern Europe.40 

(e.g., Art. 35: natural disasters—revocation by Bundesraf, Art. 37: federal coercion of individual 
Lander to comply with federal law—consent of Bundesraf, Art. 81, paras. 1 &2: the so-called 
'legislative emergency' where the Government in conjunction with the Bundesrat overrule the 
Bundestag on a law; Art. 87a, para. 4: use of armed forces against insurgents—revocation of 
Bundestag and Bundesrat; Art. 91, para. 2: appropriation of local police forces by the Federal 
government—rescinding by Bundesrat. Only the complicated Art. 115a employs a clearcut autho-
rization: the 'state of defence' is requested by Chancellor, and then determined by Bundestag 
and Bundesrat). The general point is whether the determinate quality of an act of authorization 
by one body over another is superior to the vagueness inherent in a 'consultation' between them. 
Also, it may be arguably more legitimate for one body to revoke the action of another body if 
that first body commissioned or authorized the action rather than was merely a "consultant" in 
the emergency initiative. 

40. Most of the new constitutional regimes of Central and Eastern Europe deal with emergency pow-
ers through the authorization method that, according to the criteria established here, may be judged 
superior to most Western efforts. The majority of these new constitutions call for parliamentary 
declaration on the crisis with subsequent executive action to address it (even if in certain cases 
the executive may request such authorization or even declare a state of emergency when the leg-
islature is not in session, dependent on its subsequent approval). See the following constitutions 
and provisions: Bulgaria (Art. 84, para. 12; Art. 100, para. 5); Estonia (Arts. 129, 65, para. 14; 
Art. 78, para. 17); Hungary (Art. 19, para. 3, h, i; Art. 15, para. 4); Slovenia (Arts. 108,92); and 
Serbia (Art. 83, para. 8). And even those constitutions that allow for a rather wide latitude for 
executive prerogative in emergencies, nevertheless put some serious checks in place: e.g., Latvia 
(Art. 62), Lithuania (Art. 84, para. 17), Rumania (Art. 93) Slovakia (Art. 102, para. 1), and Poland 
(Art. 37, para. 1; Art. 46) which is the only regime to use the classical element of a time limit 
(three months, renewable). There are really only two extreme cases in the region: the Czech 
Republic which has no emergency powers provision at all in the constitution and Croatia whose 
own provision (Art. 101) is more expansive in its scope of presidential emergency power than 
was even Weimar's Article 48. 
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V. Conclusion 

Schmitt argued that one could define the essence of a particular regime by specif-
ically discerning what its emergency provisions negated: if the classical dictatorship 
negated the rule of law, then that was the essence of classical Roman politics, 
according to Schmitt. One might not wish to vouch for the analytical or metaphys-
ical efficacy of this theoretical method in general. But I do think that by considering 
what Schmitt himself negates with the opening sentence of Political Theology and 
observing how that work repudiates much of what is perhaps valuable in the book 
published before it, we may learn something about the history, the potential neces-
sity, and the better deployment of constitutional emergency powers. 

As stated above, the contents of Schmitt's first book on emergency powers, Die 
Diktatur are often conflated with those of an essay appended to it in 1924 as well 
as with the arguments of the more famous and more extremist treatise of 1922, 
Political Theology. I have demonstrated how the intuitive thrusts of Die Diktatur 
are in fact quite different than what has often been presented by commentators. 
I say 'intuitive thrust' because Die Diktatur is not necessarily a book of arguments 
but rather one of historical musings and suggestive moments. It is by no means 
an explicit argument for, or straightforward endorsement of, a liberalesque rule 
of law approach to emergency powers. But it is precisely the unargued explication 
of the history of emergency powers in Die Diktatur that allows certain potentially 
non-authoritarian facets of that tradition to emerge—even if Schmitt himself vio-
lently repudiates those instances in his very next book Political Theology. In the 
course of the article I have suggested that this transition from Die Diktatur to 
Political Theology indicates a shift from conservatism to fascism in Schmitt's theory. 
As he begins to sense the irresistibility and intensity of the leftist mass-democratic 
movements he describes in Die Diktatur Schmitt begins to formulate a rightist mass-
democratic conception in Political Theology. Wary of the revolutionary fusing of 
popular sovereignty and emergency provisions in Die Diktatur Schmitt begins to 
endorse a reactionary fusing of the two in Political Theology—an endorsement 
announced by its dramatic first line. 

I hope to have salvaged the useful examples of emergency powers in Schmitt's 
historical account in the earlier work from the weight of the polemical writings 
on emergency powers that came after and buried them; and perhaps offer them to 
a wider scholarly field of constitutional emergency provisions. In terms of the poten-
tially generalizable themes from Schmitt's analyses, I have suggested that we take 
seriously Schmitt's characterization of liberalism as avoiding and repressing polit-
ical exceptions. But in so doing I have proposed that we also follow Schmitt's initial 
impulse on not conflating popular sovereignty with emergency powers, and not 
collapsing the separation of deciding and acting on the exception. In other words, 
we should retain for heuristic purposes the distinction between commissarial and 
sovereign types of emergency action. 
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