
4
Genesis, Fathers and the Political Liberty of Sons

To tell the story of the sexual contract a good deal of
reconstruction has to be done. The amazing powers of Sir
Robert Filmer’s father have to be given their due, Freud’s
stories of political origins have to be considered alongside
the more famous social contract stories and the story of the
primal scene has to be told. Before I turn to these tasks,
fraternity, the term that is usually missing in discussions of
the social contract and civil society, must be restored to its
rightful place. Attention is almost always directed to liberty
and equality, but the revolutionary values are liberty,
equality and fraternity. The revolution in which the slogan
‘liberié, égalité, fraternité’ was proclaimed began in 1789,
but the alliance between the three elements was forged
much earlier. Modern patriarchy is fraternal in form and the
original contract is a fraternal pact.

Most commentaries on the classic social contract theorists
refer generally to ‘individuals’ making the original
contract, with the implicit assumption that the ‘individual’
is a universal category that (in principle) includes
everyone. In Patriarchalism in Political Thought, Schochet
points out that in the seventeenth century it was taken for
granted that fathers entered into the social contract on
behalf of their families. When I first began to think about
these questions I mistakenly assumed that the original
contract was patriarchal because it was made by fathers.
This cannot be the case; the reason that the contract is
necessary is because fathers have been stripped of their
political power. The participants in the original contract
must be capable of creating and exercising political right,
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which they can no longer do as fathers. Locke’s friend,
James Tyrrell, wrote of the original contract that women
were ‘concluded by their Husbands, and [are] commonly
unfit for civil business’.1 But the male participants
do not take part in the contract as husbands. Rather, the
men who defeat the father, claim their natural liberty and,
victorious, make the original contract, are acting as
brothers; that is to say, as fraternal kin or the sons of a
father, and by contracting together they constitute
themselves as a civil fraternity. Fraternity, it has been said,
‘is a word to conjure with at all times and by all fires’.2 A
very nice conjuring trick has been performed so that one
kinship term, fraternity, is held to be merely a metaphor for
the universal bonds of humankind, for community,
solidarity or fellowship, while another kinship term,
patriarchy, is held to stand for the rule of fathers which
passed away along ago. The modern civil order can then be
presented as universal (‘fraternal’) not patriarchal. Almost
no one – except some feminists – is willing to admit that
fraternity means what it says: the brotherhood of men.

The claim has been made that there is an ‘inner
contradiction’ in the trilogy of liberty, equality, fraternity,
since ‘without a father there can be no [sons] or brothers.’3

Patriarchal civil society may be fatherless but that does not
make fraternity an inappropriate term. Remarkably little
attention has been paid to fraternity compared to liberty
and equality, but recent discussions of fraternity have paid
implicit tribute to the fact that modern society is not
structured by kinship. Fraternity is seen as a free union, and
its proponents insist that ‘fraternity’ implies the existence
of communal bonds that are civil or public, not confined to
assignable persons, and that are freely chosen.4 Such an

126Pateman, C 1991, The Sexual Contract, Polity Press, Oxford. Available from: ProQuest Ebook Central. [29 January 2021].
Created from nottingham on 2021-01-29 05:43:49.

C
op

yr
ig

ht
 ©

 1
99

1.
 P

ol
ity

 P
re

ss
. A

ll 
rig

ht
s 

re
se

rv
ed

.



interpretation of fraternity has become so widely accepted
that, although feminists have long appreciated that
community or socialist solidarity has usually meant that
women are merely auxiliaries to the comrades, they have
also spoken the language of fraternity. Simone de Beauvoir
opens the last chapter of The Second Sex with the
statement, ‘no, woman is not our brother’, and the final
words of the book are, ‘it is necessary, . . . that by and
through their natural differentiation men and women
unequivocally affirm their brotherhood.’5 Again, when
liberals, from the nineteenth century onward, attempted to
redress the abstract character of the classical (liberal)
contract theorists’ conception of the individual by
developing a more adequately social and communal view,
they turned to the idea of fraternity. Gerald Gaus states in
his recent study that, in the eyes of modern liberals,
fraternity is ‘the most powerful of communal bonds’, and
that the ideal of fraternity provides the ‘preeminent
conception of communal bonds in modern
liberal theory’. Dewey, for instance, wrote of a ‘fraternally
associated public’, and Rawls regards his difference
principle as a ‘natural meaning of fraternity’.6

Large claims have been made for fraternity; ‘fraternity with
liberty is humanity’s greatest dream.’7 Fraternity is ‘a
concept that has been the cri de coeur of modernity and,
more recently, appropriated by America’s radical
academe’.8 The communal bonds of fraternity have been
seen as both completely general and diffuse or more local
and particular. In the nineteenth century, James Fitzjames
Stephen argued that fraternity was ‘the creed of a religion’,
the religion of humanity, and that fraternity was ‘the mere
feeling of eager indefinite sympathy with mankind’.9 More
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recently, fraternity has been characterized as ‘at bottom, a
certain type of social cooperation . . . a relation between a
group of equals for the utmost mutual help and aid’.10 Or,
as Bernard Crick expresses it, addressing his fellow
socialists, fraternity ‘goes with simplicity, lack of
ostentation, friendliness, helpfulness, kindliness, openness,
lack of restraint between individuals in everyday life, and a
willingness to work together in common tasks’.11 More
generally, John Dunn has declared that democracy is
‘simply the political form of fraternity’.12 But such
statements do not explain why fraternity as kinship is now
irrelevant, nor why the literal meaning of fraternity is not
considered in most discussions. Nor is any indication given
of why fraternity, rather than another term, should be used
as a synonym for community, or why it belongs with
liberty and equality in the famous revolutionary slogan.

The relevance of fraternity as a masculine bond is
illustrated (though not acknowledged) by Wilson Carey
McWilliams. McWilliams argues that to understand
fraternity it is necessary to investigate societies in which
kinship was the most important relationship. Traditionally,
he states, maternal and paternal authority were
distinguished: the mother ‘seems universally associated
with warmth, affection, and sensory gratification . . . with
birth and nurture, . . . [and] mysteries’; paternal authority
represented the ‘abstract as opposed to the immediate’, and
it derived from ‘what is outside or transcends’ the
community.13 The childhood association of authority with a
particular father has to be broken if the next generation of
men is to assume social authority. McWilliams writes that
‘the authority of the “male principle” must be raised above
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both father and son. In this sense, they cease to be father
and son and become . . .
subject to the same higher authority, and hence brothers.’14

Fraternity and politics are intimately connected. Political
life, exemplified in the ancient polis, presupposes ‘an idea
of justice’, or a law common to all, which transcends blood
ties and applies alike to men of different kinship groups.
McWilliams states that the ‘separation of the “male
principle” from blood descent becomes elevated to an
explicit status in the construction of the state.’15 In short,
modern politics, including that of civil society, is the ‘male
principle’. However, an intense fraternal relationship is no
longer possible. The Enlightenment (and the social contract
theorists) undermined fraternity, which is now almost
entirely lost in the modern state. Fraternity contributed to
its own downfall; ‘the values to which it is dedicated tend
ultimately to suggest the idea of universal fraternity’,16 but
universal brotherhood is an empty abstraction that leaves
men lost and without identity and support. Nevertheless,
McWilliams hopes that fraternity can be re-established in
its old sense; it is ‘one of the few moral ideals common to
the diverse radical movements of [our] day’.17

McWilliams’ account of the pre-modern world runs
together two different forms of social life and so obscures
some historically distinctive features of modern fraternity.
Traditional society, in a fundamental sense, is kinship. The
polis, however, stood apart precisely because the ‘male
principle’, or the political order, was separated from ‘blood
descent’. Thus all men, when seen as equal subjects of the
law that governed them, could be brothers. Public or civil
fraternity has always been distinct from kinship. Civil
fraternity refers not to a blood relation, to the sons of one
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father, but to men bound by a recognized common bond,
such as that between the male citizens of the polis. Even so,
civil fraternity has not always been universal; that is its
distinctively modern feature. Unlike modern civil society,
citizenship in the polis was defined ascriptively and was
particular to a given city-state; for example, only
Athenian-born males could be citizens of Athens. In the
modern world, citizenship, for the first time, is (ostensibly)
universal, and thus civil fraternity extends to all men as
men, not as inhabitants of particular cities. This is why
Fitzjames Stephen can write of fraternity as the religion of
mankind, and Freud can tell a story of the civil order
developing when men’s sympathies included ‘all men
alike’.18

In the polis citizenship was upheld by the phratries, the
brotherhoods, which were crucial for the sense of
communal identity for
which McWilliams yearns.19 The ancient connection
between the fraternities and the civil fraternity of
citizenship that transcended them, draws attention to a
major confusion in most discussions of fraternity.
‘Fraternity’ is used to refer to both fraternity, or the
universal bond of community, and fraternities, or the small
associations (communities) in which fellowship is close
and brother can know and assist his brother, almost as if
they were family members. The first usage points to the
fact that in modern civil society fraternity goes beyond
local attachments to encompass all men. But, as some
conservatives and socialists and other communitarians have
argued, and as McWilliams reiterates, the emergence of
fraternity is part of the same process that has led to the
decline of community in the sense of fraternities. When the
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loss of fraternity is mourned and suggestions for its revival
put forward, most writers have fraternities in mind, not
fraternity. The universal bonds of contract and citizenship
are well established, and what is at issue is not so much
civil fraternity (although many writers wish it to become
more communal and participatory) as the bonds of the
fraternities that give meaning and worth to a formally equal
civil status.

The general use of ‘fraternity’ to refer to communal bonds
is not perhaps surprising when the plural form lacks
universal connotations. ‘Fraternities’ immediately tends to
conjure up pictures of explicitly masculine and often secret
associations. Fraternal orders typically have elaborate
rituals to initiate their members into the fraternal secrets
and into a rigid, hierarchical structure.20 Fraternities include
organizations far removed from the kinds of communities
envisaged by socialist advocates of fraternity, such as
Bernard Crick, who refers to ‘the Fascist perversion of
fraternity, the aggressive brother’s band’. Crick also
mentions ‘the primal image of the brother’s band
organizing in shopfloor cells or in neighbourhood militias’,
which is an image shared by Right and Left.21 Like other
fraternities, this image embodies men’s dreams of
associations in which women have no place, except
(sometimes) marginally, as auxiliaries. In Three Guineas,
Virginia Woolf paints a picture of the public world as a
mosaic of men’s clubs, each with its appropriate costumes
and ceremonial activities. Examples of ‘community’ in
discussions of fraternity are, more often than not, examples
of participation in the workplace and trades unions, in
political parties and sects, in leisure activities, in which
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men participate in men’s organizations. Crick has recently
tried to rescue socialist fraternity from men; he suggests
that ‘sisterhood’ is ‘in some ways truly a less ambiguous
image for what I am trying to convey by “fraternity”’. He
argues that it is better to ‘try to desex, even to feminize, old
“fraternity”, rather than to pause to rewrite most
languages’.22 A good deal more is required than a pause to
deal with language. The language expresses and forms part
of the patriarchal structure of our society, and the story of
the creation of modern fraternal patriarchy is told in the
tales of the social contract theorists.

There is no doubt that the classic social contract theorists
won a toted victory over Sir Robert Filmer and the other
patriarchalists on the matter of the political right of fathers
and the natural freedom of sons. The conflict centred on the
question whether political power and subjection were
natural or conventional, that is, created by individuals
themselves. The contract theorists held that individuals,
i.e., men, are born free and equal to each other and thus no
natural relations of subordination and superiority can exist.
To be legitimate, such relations must be created through
mutual agreement or contract; ‘since no man has any
natural authority over his fellows, and since force alone
bestows no right, all legitimate authority among men must
be based on covenants.’23 But, until Sir Robert Filmer
formulated his classic patriarchal doctrine, the problem of
nature, convention and political right was not always clear
cut. Traditional patriarchal argument used the family as the
metaphor for political order and understood all
relationships of superior and subordinate to be like that of
father and son. Schochet points out that, although the
traditional argument could explain why fathers of families

132Pateman, C 1991, The Sexual Contract, Polity Press, Oxford. Available from: ProQuest Ebook Central. [29 January 2021].
Created from nottingham on 2021-01-29 05:43:49.

C
op

yr
ig

ht
 ©

 1
99

1.
 P

ol
ity

 P
re

ss
. A

ll 
rig

ht
s 

re
se

rv
ed

.



(and not their subordinates) were members of political
societies, the difficulty remained that there was no way to
explain why the fathers (rulers) were themselves political
subjects.24 One answer to this problem was provided by
Dudley Digges in 1643. In what Schochet calls a ‘curious
union of consent with patriarchalism’, Digges claimed that
the ‘King hath paternall powers from the consent of the
people’, and that ‘it was our owne act which united all
particular paternal powers in Him’, (i.e., the King).25

Digges’ solution left something to be desired for all parties.
Filmer shut off all possibility of riding both horses by
uniting the divine right of kings with patriarchalism. He
derived political right from God’s paternal and monarchical
grant to Adam. For Filmer, contract doctrine was
subversive of all social and political order, and the ‘main
foundation of popular sedition’.26 If consent were required
for government, no one must be excluded, but how could it
ever be said that everyone had agreed?; ‘it is necessary to
ask of every infant so soon as it is born its consent to
government, if you will ever have the consent of the whole
people.’27 For Filmer, the reductio ad absurdum of contract
argument was the corollary that ‘women, especially
virgins, [would] by birth have as much natural freedom as
any other, and therefore ought not to lose their liberty
without their own consent.’28 If contract doctrine were
correct, it would be impossible, Filmer states, ‘ever
lawfully to introduce any kind of government
whatsoever’.29 But, fortunately, there was no question of
social contracts because individuals were not born free and
equal, naturally knowing no government. Sons were born
(were naturally) subject to their fathers; infants could not
and did not consent to their father’s authority. A son was
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subject at birth to the political power of his father, and
through his father subject also to the paternal right of the
monarch. Talk of social contracts was nonsense, and
politically dangerous nonsense.

The contract theorists responded with two
counter-arguments, both denying that title to political rule
derived from the natural fact of generation. Hobbes and
Pufendorf took contract to its radical conclusion, and
insisted that an infant made, or could be said to make, a
contract of submission to parental authority. The fact that
an infant ‘submitted’ to a mother’s power rather than be
exposed was, for Hobbes, a sign of consent, and Pufendorf
writes that the dominion of the parent rests on ‘the
presumed consent of the children themselves, and so on a
tacit pact’. If an infant could have reasoned and appreciated
how well his parents would care for him, there is no doubt
that he would have gladly consented to their authority.30

Hobbes and Pufendorf agree with the patriarchalist
assumption that paternal power is political power but they
argue that the power is based on convention. However, the
patriarchalists’ case rested on anthropologically convincing
grounds. Hobbes and Pufendorf may have maintained the
logical consistency of their theories on this point, but it was
hardly plausible to characterize the relation between parent
and tiny infant as consensual or contractual. Nor was the
indentification of paternal and political right persuasive. In
the modern world, fathers are not political rulers and the
family and political (civil) society are seen as two very
different forms of association.

The counter-argument that proved the downfall of classic
patriarchalism involved responses that were the opposite of
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those of Hobbes and Pufendorf. First, all talk of contracts
by infants was
rejected. Instead of denying that children were naturally
subject to their parents, Locke and Rousseau, for example,
agreed that the natural duty of parents to care for their
children gave them rightful authority, but, they argued
against Filmer, parental power was temporary. Once out of
their nonage, at the age of maturity, sons become as free as
their fathers and, like them, must agree to be governed.
Locke writes that:

We are born Free, as we are born Rational; . . . Age
that brings one, brings with it the other too. And thus
we see how natural Freedom and Subjection to
Parents may consist together, and are both founded on
the same Principle. A Child is Free by his Father’s
Title, by his Father’s Understanding, which is to
govern him, till he hath it of his own. The Freedom of
a Man at years of discretion, and the Subjection of a
Child to his Parents, whilst yet short of that Age, are
so consistent, and so distinguishable, that the most
blinded contenders for Monarchy, by Right of
Fatherhood, cannot miss this difference, the most
obstinate cannot but allow their consistency.31

To establish the consistency of natural freedom and
temporary subjection to parents was still not sufficient to
reply to the classic patriarchalists. The crucial theoretical
move for the construction of modern patriarchy was not
concerned with the origin and duration of children’s
subjection but with the character of parental power.
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Filmer’s identification of paternal and political right gave
rise to an insoluble problem. The ‘inherent dilemma’ in
classic patriarchalism was that ‘if kings are fathers, fathers
cannot be patriarchs. If fathers are patriarchs at home,
kings cannot be patriarchs on their thrones. Patriarchal
kings and patriarchal fathers are a contradiction in terms.’32

Filmer could not follow Digges’ example and claim that
the monarch gained his paternal (political) power through
consent or convention. Thus, Filmer offered no way out of
the dilemma that if fathers were the same as kings,
wielding the same absolute power, then there could be no
‘king’, merely a multitude of father–kings. Hobbes avoided
a similar problem by arguing that Leviathan’s sword took
precedence over the right of a master of a family; there
could be only one political sovereign and his right could
not be limited. However, Leviathan, the absolute,
completely conventional, artificial twin of Filmer’s natural
father, was historically inappropriate for modern civil
society and the principle of freedom of contract.
The theoretical way forward was through the
transformation of patriarchy, not its negation.

The second, and historically decisive, counter to classic
patriarchalism was Locke’s separation of paternal power
from political power. A father’s natural right over his sons
was not political; political power is conventional and is
created through contract. Locke states that ‘these two
Powers, Political and Paternal, are so perfectly distinct
and separate; are built upon so different Foundations, and
given to so different Ends, that every Subject that is a
Father, has as much a Paternal Power over his Children as
the Prince has over his.’ A father therefore lacks ‘any part
or degree of that kind of Dominion, which a Prince or
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Magistrate has over his Subject’.33 Similarly, Rousseau
declares that the paths of a father and a political ruler ‘are
so different, their duty and rights so unlike, that one cannot
confound them without forming false ideas about the
fundamental laws of society and without falling into errors
that are fatal to the human race’. Rousseau adds that he
hopes his ‘few lines’ will be enough ‘to overturn the odious
system that Sir [Robert] Filmer attempted to establish in a
work entitled Patriarcha’.34

The classic contract theorists also took issue with Filmer on
another question. In the previous chapter, I mentioned that
Hobbes argued that mothers, not fathers, had dominion
over children in the state of nature, and that Locke spends a
good deal of time arguing about the Fifth Commandment to
support his stand that authority over children is parental not
paternal. Recent feminist discussions of these theorists
have drawn attention to their championing of the mother’s
familial authority, but this aspect of the conflict between
the patriarchalists and contract theorists can be all too
misleading about modern patriarchy. In practice, a
mother’s claim to, and her rights regarding, her children
has been and, as so-called surrogate motherhood has shown
very recently, remains a very important question.
Theoretically, however, to focus on parents and children
suggests that patriarchy is familial and that father-right is
the problem. Moreover, in controversies over the meaning
of ‘patriarchy’ and the interpretation of the classic texts,
feminist discussions have failed to take into account the
social meaning of fatherhood and paternal authority in
classic and modern patriarchy. Filmer’s father is seen in a
common-sense way as one of two parents, and the full
extent and significance of his powers is thus obscured. In
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the absence of an appreciation of the amazing capacities of
Filmer’s
patriarchal father, the standard interpretation of the victory
of the social contract theorists over the patriarchalists, and
of the sons over the father, goes unchallenged. Without a
closer look at the father, the fact that the sons eagerly
embrace part of the father’s inheritance goes unnoticed.
Rousseau’s claim that he wants to overthrow Filmer’s
odious system is exaggeration. Like the other contract
theorists, he is keen to overthrow Filmer’s identification of
father-right with political right, but he is also more than
willing to accept the father’s legacy of sex-right and to
transform it and make it his own.

Filmer argued that all law was of necessity the product of
the will of one man. All titles to rule devolved from the
original Divine grant of kingly right to Adam, the first
father. Once it was recognized that ‘the natural and private
dominion of Adam [is] the fountain of all government and
propriety’,35 Filmer thought that the ground was swept from
under the feet of the proponents of the doctrine of the
natural freedom of mankind. He writes that ‘the title comes
from the fatherhood’;36 Adam’s sons, and hence all
succeeding generations of sons, were born into political
subjection by virtue of Adam’s ‘right of fatherhood’, his
‘fatherly power’, or the ‘power of the fatherhood’.37 At the
birth of his first son Adam became the first monarch, and
his political right passed to all subsequent fathers and
kings. For Filmer, fathers and kings were one and the same;
paternal power was monarchical power, all kings ruled by
virtue of their fatherhood and all fathers were monarchs in
their families: ‘the Father of a family governs by no other
law than by his own will.’38 Filmer argued that no
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government could be a tyranny because the king’s will was
law. Similarly, the will of the father was the absolute,
arbitrary will of the patria potestas. Locke states that
Filmer’s father ‘hath an Absolute, Arbitrary, Unlimited,
and Unlimitable Power, over the Lives, Liberties, and
Estates of his Children – so that he may take or alienate
their Estates, sell, castrate, or use their Persons as he
pleases’;39 and Laslett comments that Filmer ‘did not adopt
the capital punishment of children by their fathers, but he
quoted examples of it from Bodin with approval’.40 Filmer
does say, however, that ‘where there are only Father and
sons, no sons can question the Father for the death of their
brother.’41

Filmer’s view of the origin of political right seems,
therefore, to be straightforward. Political right derives from
fatherhood. But patriarchy is more complex than Filmer’s
statements or its literal
meaning suggests. Even in Filmer’s classic formulation,
patriarchy is about much more than the political right of
fathers over sons. Fatherly power is only one dimension of
patriarchy, as Filmer himself reveals. Filmer’s apparently
straightforward statements obscure the foundation of
patriarchal right. Sons do not spring up like mushrooms, as
Filmer was quick to remind Hobbes. If Adam was to be a
father, Eve had to become a mother. In other words,
sex-right or conjugal right must necessarily precede the
right of fatherhood. The genesis of political power lies in
Adam’s sex-right or conjugal right, not in his fatherhood.
Adam’s political title is granted before he becomes a father.

Filmer makes clear that Adam’s political right is originally
established in his right as a husband over Eve: ‘God gave
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to Adam . . . the dominion over the woman’, and, citing
Genesis 3:16, ‘God ordained Adam to rule over his wife,
and her desires were to be subject to his.’42 (Genesis states
that Eve’s ‘desire shall be to thy husband, and he shall rule
over thee’.) Adam’s desire is to become a father, but in no
ordinary sense of ‘father’. He desires to obtain the
remarkable powers of a patriarchal father. Filmer briefly
mentions Adam’s original Divine grant of political right
over Eve at various points, but it has a shadowy presence in
his writings. In recent (patriarchal) commentaries on his
texts, sex-right has completely disappeared. And, to be
sure, when reading Filmer from the perspective of only half
the contract story, conjugal right is not easy to discern
under the cloak of Adam’s fatherhood.

The biblical patriarchal image (here in Locke’s words) is of
‘nursing Fathers tender and carefull of the publick weale’.43

The patriarchal story is about the procreative power of a
father who is complete in himself, who embodies the
creative power of both female and male. His procreative
power both gives and animates physical life and creates
and maintains political right. Filmer is able to refer to
Adam’s power over Eve so casually because classic
patriarchalism declares women to be procreatively and
politically irrelevant. The reason that Adam has dominion
over ‘the woman’ is, accordipg to Filmer (here following
the patriarchal idea of fatherhood, which is very ancient),
that ‘the man . . . is the nobler and principal agent in
generation.’44 Women are merely empty vessels for the
exercise of men’s sexual and procreative power. The
original political right that God gives to Adam is the right,
so to speak, to fill the empty vessel. Adam, and all men,
must do this if they are to become fathers, that
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is to say, if they are to exercise the masculine procreative
or generative power. Men’s generative power has a dual
aspect. The genesis of new physical life belongs in their
hands, not in the empty vessel. Masculine procreative
power creates new life; men are the ‘principal agents in
generation’. Patriarchal argument thus refuses any
acknowledgement of the capacity and creativity that is
unique to women. Men appropriate to themselves women’s
natural creativity, their capacity physically to give birth –
but they also do more than that. Men’s generative power
extends into another realm; they transmute what they have
appropriated into another form of generation, the ability to
create new political life, or to give birth to political right.

In view of the character of the extraordinary powers that
classic patriarchalism arrogates to men, it is appropriate
that the powers are contained in the name of ‘father’ and
encompassed under the writ of fatherhood. The presence of
conjugal right is very faint in Filmer’s writings because
(although at one level he must acknowledge it) Adam’s
original political right is subsumed under the power of
fatherhood. For instance, after starting that Eve and her
desires are subject to Adam, Filmer continues in the next
sentence, ‘here we have the original grant of government,
and the fountain of all power placed in the Father of all
mankind.’ Adam is also Eve’s father. In the story in the
book of Genesis, Eve is created only after Adam and the
animals have been placed on earth. God creates and names
the animals and Adam but, we are told in Genesis 2:20, ‘for
Adam there was not found an help meet for him.’ Eve is
then created, but she is not created ab initio hut from
Adam, who is, in a sense, her parent, and Adam, not God,
gives Eve her name. Filmer is therefore able to treat all
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political right as the right of a father because Eve is not
only under the dominion of Adam, but he is (with God’s
help) the ‘principal agent’ in her generation. The father in
classic patriarchal theory is not just one of two parents – he
is the parent, and the being able to generate political right.

The classic patriarchalism of the seventeenth century was
the last time that masculine political creativity appeared as
a paternal power or that political right was seen as
father-right. Classic contract theory is another story of the
masculine genesis of political life, but it is a specifically
modern tale, told over the dead political body of the father.
In civil society the two dimensions of political right are no
longer united in the figure of the father, and sex-right is
separated
from political right. Filmer’s father, embodying both
female and male capacities, stands at the end of a very long
history of traditional patriarchal argument in which the
creation of political society has been seen as a masculine
act of birth, and in which women and their capacities have
been seen, at best, as irrelevant, and, at worst, as dangerous
to political order. Feminist scholars have recently begun to
bring this tradition, particularly as exemplified in ancient
Greece, out into the daylight. Nancy Hartsock has recently
portrayed the polis as a community constituted by a
masculine eros,45 and various writers, including Mary
O’Brien, have drawn attention to the ancient understanding
of the political as a realm arising from an act of generation
by men that transcended and opposed physical, i.e.,
womanly, generation.

Jean Elshtain comments of Plato, that his ‘ideal, perhaps,
would have been a kind of parthenogenesis whereby male
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elites could give birth to themselves both metaphorically
and actually’,46 and several feminist scholars have drawn
attention to Plato’s (Diotima’s) statement that some men,
unlike those who turn to women, ‘conceive in the soul . . .
the most beautiful [conception], . . . that which is
concerned with the ordering of cities and homes, which we
call temperance and justice’.47 In the Christian religion,
Mary Daly claims, the creative force of the old goddesses
was overcome and replaced by ‘androgynous sweet Jesus’.
And Jesus, that ‘misbegotten and transsexed
parthenogenetic daughter who incorporated both masculine
and feminine roles, being lord, savior, and sacrificial
victim, was the logical surrogate for the female principle’.48

Nearer to modern times, Machiavelli’s image of the
political Founder is paternal, but the paternity is of a
peculiar kind. Hanna Pitkin says of Machiavelli’s accounts
of the founding of Rome that, ‘despite the imagery of birth
in blood . . . no mother appears; it seems the issue is a
purely masculine generation, singular paternity.’49 More
generally, Pitkin argues that, for Machiavelli, the free
individual should ‘be born from a father and nurtured by
him alone. Cities and other human institutions have such a
purely masculine birth’. The founding of a city ‘should be
the very opposite of a “natural” event: a masculine artifice,
founded against the stream of natural growth and decay’.50

Although the claim that men have the capacity to give
political birth stretches across the centuries, the argument
neither continues unchanged until the present (as some
feminist discussions suggest), nor disappears by the
eighteenth century after the defeat of classic
patriarchalism by the social contract theorists. The stories
of an original contract and the revolutionary assumption of
natural individual freedom and equality mark a
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fundamental change in the long tradition of patriarchal
argument.

When the father no longer embodies political right,
patriarchy becomes fraternal, sex-right can no longer be
subsumed under the power of fatherhood in the fashion of
Filmer and masculine right over women is declared
non-political. However, a contradiction soon became
apparent in pictures of the state of nature in which women
are denied the same natural capacities as men and excluded
from the status of ‘individual’. Very soon, for example,
Mary Astell was asking ‘if all Men are born Free, how is it
that all Women are born Slaves?’51 Many others, too,
seized on the apparently emancipatory potential of contract
doctrine, although the early feminist critics are never
mentioned in discussions of contract theory in present-day
textbooks. Sir Robert Filmer’s alarmed reaction to contract
theory had some basis. During the political ferment of the
seventeenth century most forms of subjection came under
scrutiny and attack, and the thin ends of various
revolutionary wedges were clearly visible. Conjugal
relations and the marriage contract were as central to
political debate as the relation between king and subject
and the social contract. The terms, or what were held to be
the terms, of the two contracts were used to argue about the
proper form of marriage and political rule. Royalists saw
the right of husbands as unlimited and established for life,
just like the right of the monarch. Their republican
opponents argued that government was limited, like the
powers given to husbands under the marriage contract, and
that, in extreme cases, the conjugal or political tie could be
broken.52 But, with hindsight, Filmer’s fears on one point,
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at least, were groundless. Masculine right was secured even
as paternal right was defeated.

Several developments helped suppress the fact that the
battle between classic patriarchalism and contract doctrine
involved only one aspect of the father’s political power.
Women were deprived of an economic basis for
independence by the separation of the workplace from the
household and the consolidation of the patriarchal structure
of the capitalism. The legal and civil standing of married
women reached its nadir in the mid-nineteenth century. In
the preceding century, Sir William Blackstone had
succinctly stated the consequences, under the common law
doctrine of coverture, when a woman entered into the
marriage contract:

By marriage, the husband and wife are one person in
law: that is, the very being, or legal existence of the
woman is suspended during the marriage, or at least is
incorporated and consolidated into that of the
husband; under whose wing, protection, and cover,
she performs everything; and is therefore called . . . a
feme-covert. . . her husband, [is called] her baron, or
lord.53

The economic and legal developments were accompanied
by Locke’s brilliant theoretical manoeuvre using the
language of paternal right, which was central to the
triumphal career of the patriarchal assertion that women’s
subjection to men was natural, and so outside of and
irrelevant to the continuing controversies and struggles
over political power in the state and economy.
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The full theoretical and practical significance of Locke’s
separation of what he calls paternal power from political
power is rarely appreciated. The standard (patriarchal)
reading of his contract story focuses on the creation and
separation of civil or political society – the new public
world constituted by the universal bonds of contract
between formally free and equal individuals – from the
private familial world constituted by natural ties and a
natural order of subordination. Paternal power is treated as
the paradigm of natural subjection. Natural subjection has
no place in conventional civil society, and so the paternal
sphere drops out of theoretical and political sight; no
attention is paid to Locke’s use of ‘paternal’ in this context.
I have already referred to the current use of ‘paternalism’ in
arguments about prohibitions that the state may
legitimately place on the consensual activities of citizens.
The language of paternalism is a good illustration of the
enduring strength of Locke’s identification of subjection
with fatherly power. I do not want to argue with Locke’s
claim that paternal power is not political, but it does not
follow that paternal power is the paradigm of natural
subjection, or that all forms of natural subjection are
non-political. The ‘paternal’ sphere, created simultaneously
with civil society, contains another example of natural
subjection; the father is also a husband and, according to
Locke, his wife is his natural subordinate.

There is good reason to confine the term ‘political’ to
relationships among adults. That infants come into the
world helpless, entirely dependent on their mother, or,
today, when there are many substitutes for her breast,
dependent on their parents or other adults, is a natural fact
of human existence. Classic patriarchalism took the
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natural fact of childish dependence on (subordination to)
the father to be the fundamental political fact about the
world from which all else followed. However, in the civil
world, the dependence of children has no political
consequences, except to show how different paternal power
is from political power. The protection that the parent must
afford to the child if it is to flourish and mature comes to a
natural end. The child develops and, once out of its nonage,
is independent. The former child then stands as an equal to
its parents and interacts in civil society alongside them as a
citizen.

Political relationships among adults follow a different path
from those between parents and children. There is no
natural pattern of growth and completion, and there is no
necessity that political relationships take the form of
subordination and superiority (‘protection’), but the form is
so prevalent that it is not easy to envisage free political
association. Political relations can be brought to an end,
but, more typically, they are continually renewed (in the
contemporary world, voting is seen as the legitimate means
through which individuals are held to agree, and to renew
their agreement, to be governed). Moreover, the
parent–child relation is always recognized (although, of
course, there can be considerable, bitter disagreements
about the point at which nonage is concluded), but political
relations are much harder to discern despite the fact – or
perhaps because of the fact – that they are conventional.
Liberals and socialists have battled for at least a century
and a half over the question whether the relations that
constitute the capitalist economy are political. In this case,
the question has at least been put on the theoretical and
practical agenda. Another set of relationships and the
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sphere that they constitute are, even now, rarely admitted to
be political. Patriarchal right is still widely held to have a
foundation in nature. When paternal power is seen as
paradigmatic of natural subjection, critical questions about
the designation of sexual and conjugal relations as natural
as all too easily disregarded.

Locke’s conjectural history of the state of nature provides
an insight into the mechanisms at work in the theoretical
construction of modern patriarchy. At first sight, Locke’s
story looks like another variant of the traditional patriarchal
stories of the origins of society in the family, except that
Locke, contra the classic patriarchalists, denies that the rule
of the father in the family derives from his procreative
power and he denies that his rule is political. Paternal
right is not political right; only civil society is a properly
political society. ‘In the first Ages of the World’, Locke’s
conjectural history runs, the fathers of families became
monarchs. An ‘insensible change’ took place when the first
sons reached maturity. The family needed government if
the members of the family were to live together in
harmony, and the sons agreed that no one was fitter to
secure ‘their Peace, Liberties, and Fortunes’ than the father
who had cared so tenderly for them in their earlier years.
Locke stresses that the father became a monarch through
the consent of his sons, not by virtue of his fatherhood;
‘’twas easie, and almost natural for Children by a tacit and
scarce avoidable consent to make way for the Father’s
Authority and Government.’54 Locke’s story may seem to
offer as curious a union of consent and patriarchalism as
Dudley Digges’ statements, but it becomes more curious
still. Locke says nothing about the place of the mother in
the father’s transmogrification into a monarch, yet she must
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be a member of the family or there could be no sons.
Indeed, Locke tells us that the original society was not
formed of father and son, but of husband and wife: ‘the
first Society was between Man and Wife.’ The first society,
too, had a consensual genesis in a ‘voluntary Compact
between Man and Woman’.55

But what was the content of that compact? Locke agrees
with Filmer that there is a natural foundation for a wife’s
subjection. Thus, Locke’s first husband, like Adam, must
have exercised conjugal right over his wife before he
became a father. The ‘original’ political right or
government was, therefore, not paternal but conjugal.
Locke had no need to mention the wife when her husband
became the family’s monarch. Her subjection to his rule
had already been secured through an earlier agreement.
(Again, the question remains of why a contract is necessary
when women’s subjection, unlike that of grown sons, is
natural). Eventually, Locke argues, social conditions
become such that the rule of father–monarchs was no
longer appropriate.56 The sons, in an act of symbolic, if not
actual, parricide, withdraw their consent to the father’s
power and claim their natural liberty. They then make the
original contract and create civil society, or political
society, which is separated into two spheres. During the
genesis of civil society, the sphere of natural subjection is
separated out as the non-political sphere. The non-political
status of familial and private life is confirmed by Locke’s
label ‘paternal power’ for its constituent relationship.
Sex-right or conjugal right, the original political right, then
becomes completely
hidden. The concealment was so beautifully executed that
contemporary political theorists and activists can ‘forget’
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that the private sphere also contains – and has its genesis in
– a contractual relationship between two adults. They have
found nothing surprising in the fact that, in modern
patriarchy, women, unlike sons, never emerge from their
‘nonage’ and the ‘protection’ of men; we never interact in
civil society on the same basis as men.

Women cannot be incorporated into civil society on the
same basis as men because women naturally lack the
capacities required to become civil individuals. But what
exactly do women lack? The classic social contract
theorists whom I discussed in the previous chapter are
extremely vague on this crucial point. The meaning of
Pufendorf’s reference to the ‘superiority’ of the male sex,
or Locke’s pronouncement that a wife’s subjection has a
‘foundation in nature’ is far from self-evident. The
elaboration that they provide merely consists in references
to the man’s greater strength of body and mind, or his
greater strength and ability. The contradiction between the
assumptions of contract theory and appeals to natural
strength was immediately obvious. Claims to rule could no
longer be based on such natural attributes if the doctrine of
individual freedom and equality was accepted. Mary Astell
was quick to comment sarcastically that, if strength of mind
and body went together, then ‘’tis only for some odd
Accidents which Philosophers have not yet thought worth
while to enquire into, that the sturdiest Porter is not the
wisest Man!’57 By 1825, when demands had already been
heard for four decades or more for political rights to be
extended to women, the utilitarian socialist William
Thompson stated, equally sarcastically:
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If strength be the superior title to happiness, let the
knowledge and skill of man be employed in adding to
the pleasurable sensations of horses, elephants, and all
stronger animals. If strength be the title to happiness,
let all such qualifications for voters as the capacity to
read and write, or any indirect means to insure
intellectual aptitude be abolished; and let the simple
test for the exercise of political rights, both by men
and women, be the capacity of carrying 300 lbs.
weight.58

Improvement in the social position of women, which has
led to improvements in their health and physical condition,
and technological changes, have meant that the argument
from strength, though it can still be heard today, has
become more and more
implausible. However, it should not be forgotten that, in
practice, men continue to uphold their patriarchal right over
women through ‘strength’, that is, through force and
violence.

The claim that women’s subordination was justified
because of the greater natural ability of men was also
immediately criticized by feminists. In 1696, for example,
Elizabeth Johnson, in a preface to a volume of Elizabeth
Rowe’s poems, declared that when men, with strength and
custom on their side, still

would monopolise sense too, when neither that, nor
learning, nor so much as wit must be allowed us, but
all overruled by the tyranny of the prouder sex; . . . we
then must ask their pardons if we are not yet so
completely passive as to bear all without so much as a
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murmur . . . [We] appeal to all the world, whether
these are not notorious violations on the liberties of
freeborn Englishwomen.59

Since the seventeenth century, feminists have argued that it
is lack of education that makes women appear less able.
The apparently greater ability of men is a result of the
defective education of women, the consequence of social
(men’s) contrivance, not nature. If both sexes received a
similar education and had the same opportunities to
exercise their talents, there would be no politically
significant differences in the abilities of women and men.
The problem with this argument is that what. is at issue is
assumed to be whether women have the same capacities as
men and, hence, can do anything that men can do.
Historically, the issue has had to be fought out, and the
battle is not yet over, but struggle over this terrain
presupposes that there is no political significance in the fact
that women have an ability that men lack.

The theoretical war between the classic patriarchalists and
the classic contract theorists reveals the political
importance of women’s ability to give birth, or, more
accurately, in the case of the social contract story, the
political importance of what the ability symbolizes or
stands for. The arguments of Filmer and Locke show that
the original political right is a man’s right to have sexual
access to a woman’s body so that he could become a father.
Filmer’s father denies any procreative ability to women,
appropriates their capacity and transforms it into the
masculine ability to give political birth. The male
individuals who act out the story of the original contract
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have no desire to become fathers in the classic patriarchal
sense. The
father as patria potestas lies defeated in the past. The sons’
political aim is to inherit the father’s capacity to create
political right. In modern patriarchy the capacity that
‘individuals’ lack is politically significant because it
represents all that the civil order is not, all that is
encapsulated in women and women’s bodies. The body of
the ‘individual’ is very different from women’s bodies. His
body is tightly enclosed within boundaries, but women’s
bodies are permeable, their contours change shape and they
are subject to cyclical processes. All these differences are
summed up in the natural bodily process of birth. Physical
birth symbolizes everything that makes women incapable
of entering the original contract and transforming
themselves into the civil individuals who uphold its terms.
Women lack neither strength nor ability in a general sense,
but, according to the classic contract theorists, they are
naturally deficient in a specifically political capacity, the
capacity to create and maintain political right.

Women must be subject to men because they are naturally
subversive of men’s political order. A fairly elaborate
discussion of why this is the case is provided in Rousseau’s
contract story and conjectural history of the state of nature,
and in Freud’s contribution to the genre. Rousseau’s
argument, like Locke’s, rests on the assumption that social
life is natural to humans; ‘the oldest of all societies, and the
only natural one, is that of the family.’60 A true state of
nature would be an asocial state inhabited by languageless
animals of various kinds, one species of which has the
potential to develop into human beings. The males and
females of the human species would encounter each other
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at random and engage sexually with each other as their
desires dictated; no lasting unions would be formed. Once a
child could forage for itself and left its mother, the two
would be unlikely to recognize each other again. In the true
state of nature, without language or sustained relationships,
differences in natural attributes would not lead to the
domination of some by others, or to the subjection of
females. Natural isolated beings would find it impossible
‘to understand what subjection and domination are’. If one
seized what another had gathered, ‘how will he ever
succeed in getting himself obeyed . . . what would be the
chains of dependence among men who possess nothing?’
Nor could male humans dominate females; the sexes would
lack the social and moral conceptions and desires that make
sexual domination possible. Once physical desire had been
satisfied (and Rousseau argues that desire would be less
frequent and pressing than in the social state) that would be
sufficient; male and female beings would go their separate
and peaceful ways until sexual desire is felt again.61

Rousseau notes that it is very difficult to give a convincing
account of how the transformation from natural animal life
to social human life could have come about. But he argues
that social life begins in the patriarchal family. The
interrelated development of reason, language and social
relationships is simultaneously the development of sexual
difference, a difference that necessarily entails that women
must be dependent on and subordinate to men. In ‘a first
revolution’, families or small societies are formed, and then
‘the first difference was established in the ways of life of
the two Sexes, which until then had had but one. Women
became more sedentary and grew accustomed to looking
after the Hut and Children, while the man went in quest of
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the common subsistence.’62 The rest of Rousseau’s story of
the transformation of human nature and the creation of a
participatory civil order in the Discourse on Inequality is
about the consciousness and activities of men. Elsewhere in
Rousseau’s writings, he makes very clear that women must
‘tend the hut and the children’ and bow to men’s
judgements if political order is not to be undermined.

‘The physical’, Rousseau argues in Emile, ‘leads us
unawares to the moral,’63 We learn from a consideration of
the physical difference between the sexes that their
morality is also very different. Women, unlike men, cannot
control their ‘unlimited desires’ by themselves, so they
cannot develop the morality required in civil society. Men
have passions, too, but they can use their reason to master
their sexuality, and so can undertake the creation and
maintenance of political society. Women have only
modesty, and if they did not have this constraint, ‘the result
would soon be the ruin of both [sexes], and mankind would
perish by the means established for preserving it . . . Men
would finally be [women’s] victims and would see
themselves dragged to death without ever being able to
defend themselves.’64 But modesty is a precarious control
of sexual desire. The story of Julie in La Nouvelle Héloise
shows just how fragile it is, when, despite all Julie’s efforts
to live an exemplary life as a wife and a mother, she is
unable to overcome her illicit passion and takes the only
course she can to preserve the haven of family life at
Clarens: she goes to her ‘accidental’ death.

Women lack the capacity to sublimate their passion and are
a perpetual source of disorder, so they must ‘be subjected
either to a man or to the judgments of men and they are
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never permitted to put themselves above these
judgments’.65 Emile’s tutor educates him to become master
of himself, and so able to take his place as a participant in
Rousseau’s social contract. He can help create a
participatory civil order in which male citizens are bound
only by laws which they legislate for themselves. But
Emile’s education is complete and he becomes properly his
own master only when, in the one explicit command ever
given by his tutor, he is told to put duty before desire and to
leave Sophie, his betrothed, and travel abroad. A man must
prepare for marriage like a soldier preparing for battle. The
tutor (Rousseau) tells Emile, who wants to marry without
delay, that ‘a man does not exercise for battle in the face of
the enemy but prepares himself for it before the war. He
presents himself at the battle already fully prepared.’66

Emile obeys his tutor and spends nearly two years
travelling and learning about politics, including the
doctrine of The Social Contract, before his marriage.
Women’s bodies are so opposed to and subversive of
political life, that Rousseau has Emile learn about
citizenship before he is allowed to know the delights of
being a husband. Emile is then fitted to marry, he is a
soldier who can win the battle of the sexes and become
Sophie’s ‘master for the whole of life’.67 Sophie must yield
to the ‘primacy that nature gives to the husband’; in ‘the
nature of things, in the family it is the father who should
command’.68 Sophie’s education, so thorough but so unlike
Emile’s, is designed to foster modesty, cleanliness and to
make her pleasing to men, but it can never be sufficient to
overcome her womanly propensity to disorderliness. As a
husband and head of a family, Emile can take his place as a
citizen, but Sophie, and all other women, must be
rigorously excluded from political life if order is to prevail.
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Rousseau argues that there must be ‘a natural base on
which to form conventional ties’ – the natural base of
marriage and the family. Rousseau writes that it is ‘by
means of the small fatherland which is the family that the
heart attaches itself to the large one; . . . the good son, the
good husband, and the good father . . . make the good
citizen! ‘69 To be a good husband and citizen a man must
have a good, that is to say, obedient, wife, who upholds
order in the sphere that is the natural foundation of civil
life. The family is a woman’s ‘empire’, and she ‘reigns’ by
‘getting herself commanded
to do what she wants to do’. However, if she does not want
to do what is necessary to maintain her husband’s conjugal
mastery, then civil society is endangered. Her ‘reign’
consists in her ability ‘to recognize the voice of the head of
the house’; if she fails, the ensuing disorder leads to
‘misery, scandal, and dishonor’.70 All people, Rousseau
cries, ‘perish from the disorder of women’.71 In a letter
commenting on reactions to his Politics and the Arts,
Rousseau says: ‘I am not of your opinion when you say
that if we are corrupted it is not the fault of women, it is
our own; my whole book is undertaken to show how it is
their fault.’72 To avoid disorder the sexes must be
segregated in all aspects of life, even, as at Clarens in La
Nouvelle Héloise, in domestic life. Men must have their
own social and political clubs so that they can educate
themselves politically and reinforce their citizenship, out of
the reach of women and their weakening, subversive
influence.

Much nearer to our own day, Freud’s conjectural history of
the origin of social life presents a strikingly similar account
of the differing political moralities of the sexes. He marks
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the passage from animal nature to human society as the
point when ‘the need for genital satisfaction no longer
made its appearance like a guest who drops in suddenly.’ In
the absence of an oestrus cycle, ‘the male acquired a
motive for keeping the female . . . near him; while the
female, who did not want to be separated from her helpless
young, was obliged in their interests, to remain with the
stronger male.’73 So families were founded and
‘civilization’ began. Women’s attachments remain
particularized; women, Freud states, ‘represent the interests
of the family and of sexual life’. Men, on the other hand,
are able to develop a sense of fraternity or community; they
can universalize their sentiments away from the little world
of the family. Men develop impulses ‘with an inhibited
aim’ and so direct their attentions away from particular
loved ones ‘to all men alike’, and toward ‘a universal love
of mankind’. Sexual difference is of fundamental
significance for political order. Freud argues that ‘the work
of civilization has become increasingly the business of
men, it confronts them with ever more difficult tasks and
compels them to carry out instinctual sublimations of
which women are little capable.’ Women thus find that
they are ‘forced into the background by the claims of
civilization’ and they adopt a ‘hostile attitude towards it’.74

Moreover, the opposition between the sexes that is part of
the origin and development of ‘civilization’ is recapitulated
as human
infants become little ‘boys’ and ‘girls’ and are
differentiated into ‘masculine’ and ‘feminine’ beings.
Women cannot overcome their hostility to men’s
participation in civil life or become capable of joining them
in their civil tasks. Women remain a permanent threat to
social and political order, because of their weaker, or even
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absent, super-ego, which is the ‘internel representative’ in
each individual of the moral and political law, and which
initiates ‘all the processes that are designed to make the
individual find a place in the cultural community’.75 The
different journeys that little boys and girls make through
the Oedipus complex means, Freud argues, that women’s
super-ego is not as ‘independent of its emotional origins’ as
men’s, so that women ‘show less sense of justice than
men’.76

Standard discussions of the story of the original contract
take none of this into account. No indication is given that
the story is about masculinity and femininity and about the
political significance of physical (natural) sexual difference
- or that the structure of civil society reflects the division
between the sexes. Rousseau and Freud reveal what it is in
women’s natures, what, in modern patriarchal terms, it
means to be feminine, that entails that men must exercise
the law of male sex-right. Women are creatures of
unlimited desire, incapable of sublimating their passions in
the manner of men who are to create themselves as civil
individuals. The classic contract theorists (with the partial
exception of Hobbes whose contractarianism is consistent
enough to eliminate political significance from sexual
difference in the natural condition) suggest that by nature
men, not women, must take the initiative and control sexual
activity. Rousseau makes it very clear in chapter 5 of Emile
that women who are fit to be wives must indicate their
desires in the most oblique fashion possible. They must say
‘no’ when they mean ‘yes’, a social practice that makes the
separation of coerced from consensual sexual relations
almost impossible. If men are to be masters of families they
must have sexual access to women’s bodies, but the access
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cannot be a matter of mutual agreement because women’s
and men’s bodies do not have the same political meaning.

Women, their bodies and bodily passions, represent the
‘nature’ that must be controlled and transcended if social
order is to be created and sustained. In the state of nature,
social order in the family can be maintained only if the
husband is master. Unlimited feminine desire must always
be contained by patriarchal right. Women’s relations to the
social world must always be mediated
through men’s reason; women’s bodies must always be
subject to men’s reason and judgements if order is not to be
threatened. (Mozart’s The Magic Flute provides a brilliant,
dramatic presentation of this claim.) The meaning of the
state of nature and civil society can be understood only in
conjunction with each other. The ‘foundation in nature’ for
masculine right is that women cannot develop the political
morality required of participants in civil society.
‘Femininity’ and ‘masculinity’ in the state of nature are
constructed theoretically to reflect women’s deficiency so
that the Rawlsian ‘desired solution’ can be obtained in civil
society. Women are excluded from the status of free and
equal individual because they lack the capacities to
undergo that remarkable change that, Rousseau tells us,
occurs in men when civil society and ‘justice as a rule of
conduct’ are created.77 Only men are able to develop the
sense of justice required to maintain the civil order and
uphold the civil, universal law as citizens. As Juliet
Mitchell glosses Freud on this question, a woman ‘cannot
receive the “touch” of the law, her submission to it must be
in establishing herself as its opposite’.78
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The decision to move from the state of nature to civil
society, and to establish the state and its universal laws, is
based on a reasoned, rational assessment of the advantages
of such a move to all men. Each ‘individual’ can see that
he, along with all other individuals, will benefit if the
endemic insecurities of a condition where each man, as
master of a family, judges for himself on the basis of
particular interests and desires, is replaced by a society in
which all individuals are equally bound by universal laws.
The making of the original contract thus presupposes that
passion and partiality can be constrained by reason.
Rousseau is emphatic that women cannot reason in the
requisite fashion (and, in any case, they should be
prevented from trying). Abstract principles and speculative
truths are the preserve of men. Women should study the
minds of the men to whom they are subject so that they
know how to communicate with their masters. Rousseau
was scornful of educated women; ‘a brilliant wife is a
plague to her husband, her children, her friends, her valets,
everyone. . . . Outside her home she is always ridiculous . .
. these women of great talent never impress anyone but
fools.’79 (Kant was even more scathing. He dismissed the
woman scholar as follows; ‘she uses her books in the same
way as her watch, for example, which she carries so that
people will see that she has one, though it is usually not
running or set by the sun.’)80

According to Rousseau and Freud, women are incapable of
transcending their sexual passions and particular
attachments and directing their reason to the demands of
universal order and public advantage. Women, therefore,
cannot take part in the original contract. They lack all that
is required to create and then protect the protection (as
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Hobbes puts it) afforded by the state and law to civil
individuals. Only ‘individuals’ can make contracts and
uphold the terms of the original contract. Women are ‘the
opposite’ to the civil law; they represent all that men must
master to bring civil society into being.

The story of the original contract tells a modern story of
masculine political birth. The story is an example of the
appropriation by men of the awesome gift that nature has
denied them and its transmutation into masculine political
creativity. Men give birth to an ‘artificial’ body, the body
politic of civil society; they create Hobbes’ ‘Artificial Man,
we call a Commonwealth’, or Rousseau’s ‘artificial and
collective body’, or the ‘one Body’ of Locke’s ‘Body
Politick’. However, the creation of the civil body politic is
an act of reason rather than an analogue to a bodily act of
procreation. The original contract, as we are all taught, is
not an actual event but a political fiction; our society
should be understood as if it originated in a contract. The
natural paternal body of Filmer’s patriarchy is
metaphorically put to death by the contract theorists, but
the artificial body that replaces it is a construct of the mind,
not the creation of a political community by real people.
The birth of a human child can produce a new male or
female, whereas the creation of civil society produces a
social body fashioned after the image of only one of the
two bodies of humankind, or, more exactly, after the image
of the civil individual who is constituted through the
original contract.

I have argued that the original contract is a fraternal pact;
as Pitkin remarks, ‘what is supposed to follow partriarchal
rule . . . is the fraternal band of citizens in the vivere civile .
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. . by their pooled masculinity jointly able to sustain’
civilization.’81 The individuals who enter the contract are
brothers (sons of a father) who transform themselves into a
civil fraternity by contracting together. They are bound
together (so the familiar social contract story tells us)
through their common interest in upholding the civil laws
that secure their freedom. But they also have another
fraternal bond constituted by the forgotten dimension of the
original contract. They also have a common interest as men
in upholding the terms of the sexual
contract, in ensuring that the law of male sex-right remains
operative. Freud’s versions of the contract story bring out
more clearly than the stories of the classic writers that two
dimensions of the father’s political right are involved: his
paternal right and his conjugal right. Even so, it is easy to
be misled by Freud’s account since the sexual contract is
presented as a history of the origins of kinship, just as he
presents the social contract as the history of the origins of
civilization. Nevertheless, unlike the classic contract
theorists, Freud explicitly states that the father’s dominion
over women, not merely his dominion over his sons, is the
cause of their rebellion and the reason for his murder. In
Freud’s story, the parricide is actual, not metaphorical, and
the sons commit their dreadful deed to gain the political
liberty that will also bring sexual access to women.

Freud’s writings are not usually considered in discussions
of social contract theory, but Philip Rieff, for instance,
interprets Freud’s story of the parricide as a version of
contract theory to be considered alongside the classic
accounts.82 Similarly, Norman O. Brown links Freud to the
classic contract theorists, and, he states of the familiar
stories, ‘the battle of books reenacts Freud’s primal
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crime.’83 Moreover, there is warrant for this interpretation
from Freud himself; in the version of the story in Moses
and Monotheism, he calls the pact made by the brothers
after the murder of the father ‘a sort of social contract’.84

Freud’s equivalent of the state of nature is the primal horde
– an idea he derived from Darwin – ruled over by the
primal father who has the powers of a patria potestas and
who keeps all the women of the horde for his own sexual
use. One day, the sons rebel and kill the father (and,
according to Freud, they then eat him, but I shall leave that
complication aside in the present argument).

In Freud’s theory, the parricide is not followed
immediately by the original contract or the constitution of
‘civilization’. Freud places Bachofen’s epoch of
mother-right between the murder and the original contract.
However, mother-right is merely an interlude in ‘primeval
history’ before the ‘great progress’ that occurs with the
restitution of patriarchy in the new fraternal form of the
brother clan.85 The overthrow of mother-right (and Freud
merely mentions its passing without telling a story about it)
comes about because the sons’ hatred of the father
coexisted with admiration of his power; ‘they hated the
father who stood so powerfully in the way of their sexual
demands and their desire for power, but they also loved and
admired him.’86 Eventually, their guilt at their awful deed
leads them to take steps to ensure that it could never
happen again. They realize that none of them could ever be
a primal father, a patria potestas or father–monarch with
absolute power. None of them is sufficiently strong to
overcome the rest and they come to see that ‘fights [among
themselves] were as dangerous as they were futile.’87 The
point has been reached to make the original contract.
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In Psychoanalysis and Feminism Juliet Mitchell argues that
‘the law of the father’ is established after the parricide, and
that this law structures modern patriarchy. On the contrary,
the law of the father, the untrammelled will of one man,
holds sway before the father’s murder. ‘It is evident’,
Locke states, ‘that Absolute Monarchy . . . is indeed
inconsistent with Civil Society, and so can be no Form of
Civil Government at all.’88 The brothers’ civil law has a
completely different basis from the rule of the primal
father. They establish their own law, which is based on the
power of their bonds as a fraternity. Freud says that
‘together they dared and accomplished what would have
remained impossible for them singly.’89 In killing the
father, ‘the sons had made the discovery that a combination
can be stronger than a single individual.’90 If brotherhood is
to be maintained, fraternal relations must be regulated. ‘In
order to keep this new state of affairs in being’, the brothers
must have laws that bind them all equally and, conversely,
give ‘equal rights to all members of the brother horde’.91

The social contract replaces the law of the father with
impartial, public laws to which all stand as equal civil
individuals. Paternal rule gives way to civil society. So
runs half of Freud’s tale.

Freud’s accounts of the social contract follow the familiar
pattern, but he leaves no doubt that the brothers’ contract is
about very much more than reclamation of. their liberty and
their right to civil government. They hate the father
because ‘he stood so powerfully in’ the way of their sexual
demands.’ Although the classic tales are not explicit about
everything that is at stake, all the stories of original
contracts have a singular feature in common. Freud’s
stories, like those of Sir Robert Filmer and the contract
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theorists, begin with a father who is, already, a father. The
arguments about ‘original’ political right all begin after
physical genesis, after the birth of the son that makes a man
(a husband) a father. But a father cannot become a father
unless a woman has become a mother, and she cannot
become a mother without an act of coitus. Where is the
story of the
true origin of political right? In the stories of political
origins, sex-right is incorporated into father-right, and this
nicely obscures the fact that the necessary beginning is
missing. All the stories lack a political book of genesis. The
stories lack what, borrowing from another part of Freud’s
work, I shall call the story of the primal scene.

The tales as usually told leave the origin of political right
shrouded in obscurity. This is not for decency’s sake, for
parricide, whether theoretical or actual, is hardly a decent
story. In part, the obscurity comes from the transmutation
of physical birth into masculine political birth. More
importantly, a section of the story of political origins must
be repressed if the claim is to be made that modern society
is built on the defeat of patriarchy, or if the law of male
sex-right is to be ignored and the claim made that sexual
relations are consensual and non-political. Freud rejects the
suggestion that the parricide was not an historical event but
merely a powerful impulse, never acted upon, that led the
sons to imagine the death of their father. He insists that we
cannot escape ‘the necessity of tracing back the beginning
of our cultural possession, of which we rightly are so
proud, to a horrible crime which wounds all our feelings’.92

He ends Totem and Taboo with the words, ‘in the
beginning was the deed.’ But which deed? Before a father
can be murdered by his sons a woman has to become a
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mother: was that deed connected to a ‘horrible crime’?
There are no stories of the primal scene in modern political
theory on which I can draw as I have drawn on the stories
of the original contract. In chapter 3, however, in order to
explain how it could come about in Hobbes’ state of nature
that a female individual, who is equal in strength and wit to
a male individual, could forcibly be subjugated, I had to
develop a version of the story of the primal scene.

Sex-right must necessarily precede paternal right; but does
the origin of political right lie in a rape, another ‘horrible
crime’? The crime of the parricide is at least followed by a
major revolution. The brothers put to excellent use the
political power they have wrested from the father; they
make an original contract as well as committing a crime.
What of the other original deed and its consequences?
Freud denies that the primal scene involves a rape, a crime.
Significantly, the primal scene is not discussed in Freud’s
speculative accounts of the origins of civilization, but is
introduced in one of his therapeutic case histories, the case
of the Wolf Man. The term ‘primal scene’ is used in the
analysis of the Wolf Man’s recollection of his observation
and interpretation, as a child, of
parental sexual intercourse. To the child, his father
appeared to be attacking his mother. Freud notes that, to a
child, ‘a coitus in the normal position . . . cannot fail to
produce the impression of being a sadistic act.’93 Freud
argues that the child’s interpretation is a misinterpretation;
what the child sees as aggression by the father is actually
normal, consensual sexual activity. It is important to note
that an actual example of conjugal sexual relations is not
necessarily at issue here. Freud also says that what the
infant Wolf Man saw was not sexual intercourse between
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his parents, but an event that was part of an infantile
fantasy that drew on the phylogenetic inheritance of
humans; the original primal scene, according to Freud, was
present to the child.94

There are two good reasons for reading this incident in the
case history in a different way from Freud himself.
Suppose, first, that the infant Wolf Man observed his
parents; Freud’s interpretation depends on the assumption
that ‘consent’ has genuine meaning in sexual relations, so
that consensual intercourse can be clearly distinguished
from enforced submission. However, in most legal
jurisdictions, the marriage contract still gives a husband
right of sexual access to his wife’s body whether or not, in
any instance of marital relations, she has consented. The
young Wolf Man may have accurately interpreted what he
saw; we can never know. Moreover, in sexual relations
more generally, the belief is still widely held that women
say ‘no’ when they mean ‘yes’, and the empirical evidence
about rape and the way in which rape cases are dealt with
in the courts shows, sadly, that there is widespread lack of
ability to understand what consensual intercourse means;
all too often, enforced or unwilling submission is treated as
consent.95 As a startling example of this point, consider a
case of rape and murder in 1986 on an American college
campus. The crime, according to a press report, ‘was
witnessed in part by two college security guards who
evidently misunderstood what they were seeing. The
guards said they did nothing because they thought the
couple were engaging in consensual sexual relations’.96

Second, if the Wolf Man was reporting an infantile fantasy,
Freud’s own account of political origins makes his
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interpretation of the primal scene most implausible. The
will of the primal father, the patria potestas, is absolute and
unbounded; in the beginning his is the deed. His will is
law, and no will counts but his own; thus, it is completely
contradictory to suggest that the will of the woman is
relevant in the primal scene. Yet her will must be relevant
if sexual intercourse is consensual. It makes nonsense of
the idea of the all-powerful primal father to imply that,
before he becomes a father, his will is constrained in any
way by the will of another being or the desire of a woman
for coitus. Even if the story of the primal scene is written to
incorporate a woman of unlimited, unbridled sexual
appetite, so that she ‘tempts’ the man, the act could not
occur at her behest if the man (the father) is to have
dominion. His will must prevail. The original deed is his
deed, and the passionate woman must be subject to his will
if his order is to prevail.

There is as much, or as little, reason to call the original rape
a crime as there is to call the parricide a crime. As Freud
tells us, neither deed, when committed, is properly a
‘crime’, because the original contract brings morality and,
hence, crime into being. Another psychoanalytic theorist
was quite certain of the status of the deed in the primal
scene. Gregory Zilboorg, in a discussion of what he calls
the ‘primordial deed’, states that he long felt that Freud’s
words ‘were even more fittingly applied to the act of
primordial rape than to the murder of the father’.97 Zilboorg
wrote during the Second World War under the impetus of
the ‘sexual slavery’ of women under the Nazis and a crisis
in psychoanalytic thought. The crisis arose from Freud’s
assumption that ‘man’s primary superiority’ was central to
the explanation of the construction of masculinity and
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femininity.98 In the best tradition of stories of origins,
Zilboorg offers his argument as a history of humankind. He
argues, against Freud, that the earliest stage of human life
was a ‘gynaecocentric period’, or a matriarchy;
mother-right preceded the primal horde.99 Mother-right was
overthrown when, ‘one day [a man] became sufficiently
conscious and sure of his strength to overpower the
woman, to rape her’. Taking issue with all the stories in
which men’s discovery of paternity is the driving force that
institutes the patriarchal family and civilization, Zilboorg
speculates that the primordial deed had nothing to do with
paternity; ‘the act was not that of love and of anticipated
fatherhood, nor of tender solicitude;. . . . It was an assault. .
. . It was a phallic, sadistic act.’100

Zilboorg argues that the original deed was prompted purely
by ‘the need to possess and master’. The subjugation of
women provided the example required to enable men to
extend their possession and mastery beyond their
immediate needs. Economic mastery quickly followed
sexual mastery. Zilboorg claims that ‘the
idea of the family was originally born not out of love but
out of the drive for economic exploitation.’ Once women
had been enslaved and families formed, men had the
concept of slavery and the means to extend their mastery:
‘he found himself free to limit and to conquer other human
beings; and he was fully secure in that his “wife” – that is
to say, his female slave – would roast his meat and attend
to any other of his needs.’101

The origin of political right must either be repressed or
reinterpreted if the creation of civil society is to be
represented as a victory over patriarchy, and the sexual
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contract is to remain hidden. In Freud’s stories, the fact that
the sexual contract forms part of the original pact is much
clearer than in the classic tales. Nevertheless, the
patriarchal reading is so well established that only half
Freud’s story is usually acknowledged. Admittedly, there is
another factor that inhibits recognition of the sexual
contract. In Freud’s argument, the sexual contract appears
in the guise of a conjectured history of the origins of
kinship. Freud tells the story of the origin of both spheres
of modern civil society. ‘Civilization’, i.e., the public world
or civil society, and ‘kinship’, i.e., the private or familial
world, are brought into being through the same fraternal
contract.

In Moses and Monotheism, Freud states that the brothers
erect three laws after the parricide. One prohibition, against
parricide (or killing the totem, the father-substitute), needs
no further comment; the dreadful deed will not occur again.
A second law gives equal rights to the brothers. I have
already referred a number of times to the crucial place of
this law in the social contract, but equal rights are just as
important in the sexual contract. The sexual contract is
signalled by the third law, which prohibits incest or,
positively, institutes exogamy or an orderly system of
marriage. Freud uses the term ‘incest’ in this context to
refer to sexual relations within a particular social group;
say, the original primal horde or patriarchal family. The
prohibition against incest means that men must look for
wives from outside the group to which they belong by
virtue of ‘blood descent’. Freud’s use of ‘incest’ is thus
different from the narrow (euphemistic) use, typical today,
to refer to carnal relations (rape) between father and
daughter, or between siblings, in the same family. (In
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Britain, for example, the Prohibited Degrees of Marriage,
which caused such controversy about deceased wives’
sisters in the nineteenth and early twentieth centuries, and
which
depended on a much wider sense of ‘incest’, have long
since ceased to have social meaning.)

Freud makes some rather cryptic comments about the laws
established through the original pact. He states of the law
granting equal rights to the brothers that it ‘ignores the
father’s ‘wishes. Its sense lies in the need of preserving
permanently the new order which was established after the
death of the father’. This law marks the overthrow of the
father’s absolute political right. He would have wished his
form of rule to continue, so his wishes were ignored. Freud
states of the laws against incest and parricide that these
‘two prohibitions work in the direction of what the
murdered father would have wished; they, so to speak,
perpetuate his will.’102 The father would, of course, endorse
a law prohibiting parricide – but he would not object to
exogamy because it consolidates sex-right while placing it
on a different footing. The primal father wanted none of his
sons to take his place and have exclusive, unlimited access
to all the women. When the primal horde gives way to
kinship and marriage, the father’s legacy of sex-right is
shared equally among all the brothers.

Freud writes of the brothers’ ‘renunciation of the
passionately desired mothers and sisters of the horde’, and
claims that they ‘all equally renounced the women whom
they desired.’ This is a very misleading way of putting the
matter. The brothers do not renounce the women, or, at
best, the renunciation is only temporary, during the period
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of matriarchy that comes after the parricide; the brothers
are then homosexual. The historic movement to
‘civilization’ (civil society) takes place with the
establishment of orderly, universal heterosexual relations.
Each of the brothers has seen the futility of desiring to have
all the women to himself. Freud remarks that the brothers’
rivalries over the women they had seized from the father
threatened to destroy their new fraternal organization. So,
he says, ‘there was nothing left for the brothers, if they
wanted to live together, but to erect the incest prohibition. .
. . Thus they saved the organization which had made them
strong.’103 None of the brothers can ever be a primal father,
but it does not follow that they renounce patriarchal
sex-right. Instead, the right is extended to all the brothers
through the law of exogamy (kinship). That is, the brothers
make a sexual contract. They establish a law which
confirms masculine sex-right and ensures that there is an
orderly access by each man to a woman. Patriarchal
sex-right ceases to be the right of
one man, the father, and becomes a ‘universal’ right. The
law of male sex-right extends to all men, to all members of
the fraternity.

In the stories of the classic contract theorists the sexual
contract is very hard to discern because it is displaced onto
the marriage contract. Most of the classic theorists argue
that marriage and family life are part of the natural
condition. Men enjoy the natural ‘superiority of their sex’
and, when women become wives, they are assumed always
to agree to enter into a marriage contract which places them
in subjection to their husbands. ‘In the beginning’, in the
state of nature, the ‘first’ husband exercised a conjugal
right over his wife, and all husbands enjoy this original
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political right by virtue of their masculine natures. An
orderly system of marriage – or the law of exogamy –
exists in the state of nature; each man has access to a
woman. The antinomy state of nature/civil society in the
classic texts thus presupposes the sexual contract. When
the momentous move is made from the natural condition
into civil society, marriage and the patriarchal family are
carried over into the new civil order. There is no need for
the classic contract stories to include an account of the
sexual contract. The original contract that creates civil
society (which encompasses both the public and the private
spheres) implicitly incorporates the sexual contract. In
these stories, marriage and the patriarchal family appear as
the natural, necessary foundation of civil life. The natural
foundation already exists (the sexual contract is
presupposed) so that there is no need to tell a story about its
origins. However, like Freud, Hobbes argues that marriage
law is created through the original pact; Hobbes’ state of
nature contains no ‘matrimonial laws’. The standard
readings of Hobbes and Freud see no political significance
in the genesis of marriage law or the law of exogamy. From
a patriarchal perspective, political right is either father-right
or civil (public) right. Conjugal relations are presented as
natural and private, and so the law of male sex-right and
the sexual contract completely disappear.

My interpretation of Freud’s very brief remarks is endorsed
in Lévi-Strauss’ extremely lengthy conjectural history of
the origins of ‘culture’. The momentous step from nature to
culture, he maintains, comes about through the institution
of the prohibition against incest, or the law of exogamy.
This law has a unique status; it is a social rule which, like
the laws of nature, is universal. The prohibition of incest
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marks the great dividing-line between nature and culture,
or civilization. The law is the means through which
nature is transcended. Once exogamy is the rule, men must
find wives from outside their own social group (family).
Lévi-Strauss states of the law of exogamy, that ‘on the only
possible basis it institutes freedom of access for every
individual to the women of the group . . . all men are in
equal competition for all women.’104 No man can claim his
mother or his sister, but he can claim the sister of another
man, and this is the case for all men. Every man can have
sexual access to a woman, and so he can avoid
bachelorhood, one of the two great ‘social calamities’ (the
other is to be an orphan; Lévi-Strauss does not mention the
fate of spinsters); all men can obtain a woman (wife), one
of the Valuables par excellence . . . without which life is
impossible, or, at best, is reduced to the worst forms of
abjection’.105 I noted in the previous chapter that
Lévi-Strauss sees marriage as the archetype of exchange,
and it is now clear why. Marriage, or the orderly exchange
of women, which gives equal sexual access to all men, is
the original exchange that constitutes culture or
civilization. Once culture is created, women cease to be
mere ‘natural stimulants’ and become signs of social
value.106 Lévi-Strauss also stresses that (like language) the
law of exogamy binds men together; when men become
brothers-in-law, communal (fraternal) bonds are constituted
and strengthened.

Lévi-Strauss writes of marriage that ‘the woman figures
only as one of the objects in the exchange, not as one of
partners between whom the exchange takes place.’107

Feminists who have used Lévi-Strauss’ idea of ‘the
exchange of women’ to tell stories of the origins of
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patriarchy have overlooked a very odd feature of this
exchange. Certainly, in the story of the creation of the
prohibition against incest (the original pact) women are the
object of the contract, the object of the exchange of words
or other signifiers of agreement among men. Women
cannot be participants; their nature rules out that
possibility. Once an orderly system of marriage is
established, however, women are not merely objects that
are exchanged; women are not merely signs of value or
property that is exchanged like any other material property.
Women are parties to the marriage contract. In the
traditional marriage service, one man (a father) ‘gives
away’ a woman (daughter) to another man, but this
‘exchange’ is not marriage, but a preliminary to marriage.
Marriage is constituted by a contract between a man and a
woman.

Moreover, the ‘exchange’ that is embodied in marriage is
not at all like the exchange of material property; marriage
is a long-term
social relationship between the sexes in which, in return for
protection from a husband, a wife gives obedience. The
classic stories of the original contract raise the question of
how women, naturally lacking the capacities of
‘individuals’ who make contracts, always enter into the
marriage contract, and why it is held that women must
enter into this contract. The question is more pressing in
Lévi-Strauss’ conjectural history in which women are
reduced to the status of property and, like slaves, are
merely exchanged among their masters; how can a being
with such a status enter into a contract? If women are
purely objects of exchange and signs, then they cannot take
part in contract – but their inability to participate creates a
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major problem for contract doctrine. The reason that
women enter into the marriage contract in the classic
stories, and must do so (a reason on which I shall elaborate
in detail in chapter 6), is that, if universal freedom is to be
presented as the principle of civil society, all individuals,
including women, must enter into contracts; no one can be
left out. In civil society, individual freedom is exhibited
through contract.

Freud and Lévi-Strauss write in the grand tradition of
theoretical speculation about the origins of human society,
civilization and culture. But, as I argued in chapter 2, there
is no good reason to read their stories of origins in this
light. Rather, they should be read as stories of the origin of
civil society, a culturally and historically specific form of
social order. Exogamous marriage may or may not be a
universal feature of human social life, but its social
meaning does not remain unchanged across history or
across cultures. In particular, marriage and the kinship
alliances established through the ‘exchange of women’
occupy a very different place in the traditional societies
from which Lévi-Strauss draws his copious ethnographic
data than in modern civil society. Traditional societies are
structured by kinship relations, but the move from the state
of nature – from the primal horde or from Lévi-Strauss’
nature – to civil society is a move into a social order in
which ‘kinship’ is sloughed off into its own separate
private sphere and reconstituted as the modern family. The
story of the original contract tells of the genesis of a society
that is structured into two spheres – although we are
usually told only half the story and so we only hear about
the origin of the public ‘universal’ sphere.
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To tell the missing half of the story, to uncover the sexual
contract and the origins of the private sphere, is necessary
for an
understanding of modern patriarchy. Yet, it is very difficult
to reconstruct the story of the sexual contract without
losing sight of the fact that the two spheres of civil society
are, at one and the same time, both separate and interwoven
in a very complex manner. To state that the social contract
and the sexual contract – the original contract – creates the
two spheres, can be seriously misleading in so far as such a
formulation suggests that patriarchal right governs only
marriage or the private sphere. In the classic tales the
sexual contract is displaced into the marriage contract, but
this does not mean that the law of male sex-right is
confined to marital relations. Marriage is extremely
important, not least because the private sphere is
constituted through marriage, but the natural power of men
as ‘individuals’ extends to all aspects of civil life. Civil
society (as a whole) is patriarchal. Women are subject to
men in both the private and public spheres; indeed, men’s
patriarchal right is the major structural support binding the
two spheres into a social whole. Men’s right of access to
women’s bodies is exercised in the public market as well as
in private marriage, and patriarchal right is exercised over
women and their bodies in ways other than direct sexual
access, as I shall show when I consider the connection
between the marriage contract and the (public) employment
contract.

Once the father is politically dead and his partriarchal
power has been universalized, that is, distributed to all
men, political right is no longer centred in one pair of
hands or even recognized for what it is. When the brothers
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make the original pact they split apart the two dimensions
of political right that were united in the figure of the
patriarchal father. They create a new form of civil right to
replace paternal right, and they turn their legacy of
sex-right into modern patriarchy, which includes the
marriage contract. Patriarchal right is extended in an
orderly fashion to the fraternity (all men) and given
legitimate social expression. Civil individuals form a
fraternity because they are bound together by a bond as
men. They share a common interest in upholding the
original contract which legitimizes masculine right and
allows them to gain material and psychological benefit
from women’s subjection.

The civil sphere gains its universal meaning in opposition
to the private sphere of natural subjection and womanly
capacities. The ‘civil individual’ is constituted within the
sexual division of social life created through the original
contract. The civil individual and the public realm appear
universal only in relation to and in opposition to
the private sphere, the natural foundation of civil life.
Similarly, the meaning of civil liberty and equality, secured
and distributed impartially to all ‘individuals’ through the
civil law, can be understood only in opposition to natural
subjection (of women) in the private sphere. Liberty and
equality appear as universal ideals, rather than the natural
attributes of the men (the brothers) who create the social
order within which the ideals are given social expression,
only because the civil sphere is conventionally considered
on its own. Liberty, equality and fraternity form the
revolutionary trilogy because liberty and equality are the
attributes of the fraternity who exercise the law of male
sex-right. What better notion to conjure with than
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‘fraternity’, and what better conjuring trick than to insist
that ‘fraternity’ is universal and nothing more than a
metaphor for community.

The idea of a fraternal patriarchy might seem to be
undermined because, the objection can be raised, brothers
do not share a common bond, they are often in competition
or hostile to each other, even committing fratricide. In the
bibilical story, Adam is given dominion over Eve – and
Cain murders Abel. McWilliams remarks that fraternal
unity is always temporary, ‘hostility between brothers . . .
is the logical rule.’108 This may be ‘logical’ when brothers
in the family are looking for the approval of a father and
hoping to inherit his power, but in civil society the ‘male
principle’ operates on a new footing. The brothers who
enter into the original contract transform themselves into
civil individuals, whose fraternal relations are between
equals. In both the public and private spheres of the civil
order, competition is no longer personal rivalry between
kin (brothers) that can lead to murder, but is instituted
socially as the impersonal pursuit of interests in the
competition of the market and the competition for women
in marriage. Public (market) competition is regulated by
the laws of the state, and competition for wives is regulated
by marriage law and by social norms. Furthermore, in the
masculine sexual competition, unlike the competition in the
market, all members of the fraternity can win a prize. Most
men become husbands, but that is by no means the only
way that members of the fraternity can exercise their
masculine right.

Still, the marriage contract is the best place to begin to
illustrate how patriarchal political right is continuously
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renewed and reaffirmed through actual contracts in
everyday life. Marriage is a relationship about which
everyone knows something and most of us
know a good deal, although what women know and what
men know is often, for good reason, very different. The
sexual contract is made only once, but it is replicated every
day as each man makes his own ‘original’ marriage
contract. Individually, each man receives a major part of
his patriarchal inheritance through the marriage contract.
There are echoes of the story of the primal scene and the
slave contract lingering round the marriage contract. When
a woman becomes a ‘wife’ her husband gains right of
sexual access to her body (once called ‘conjugal rights’ in
legal language) and to her labour as a housewife. In the
next chapter I shall look at the mutually interdependent
construction of the wife as a ‘housewife’ and the husband
as a ‘worker’, and at the relationship between the marriage
contract and the employment contract. Conjugal relations
are part of a sexual division of labour and structure of
subordination that extends from the private home into the
public arena of the capitalist market.
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