
THE LEGACY OF JEAN BODIN:
ABSOLUTISM, POPULISM OR CONSTITUTIONALISM?*

J.H.M. Salmon

It is given to few political thinkers to be at once as innovative and as self-
contradictory as Jean Bodin. This paper examines the way in which a number
of his ideas were developed in the seventeenth century, and attempts made,
principally in Germany, the Netherlands and England, either to reconcile ap-
parent contradictions within his thought or to exploit their ambiguity for
political advantage. Elsewhere in Western Europe there was a more hostile
response. In Counter-Reformation Spain Bodin was almost universally dispar-
aged as a politico, second only to Machiavelli in his alleged advocacy of the
subordination of religion to political ends.1 His constructive ideas were taken
rather more seriously in Counter-Reformation Italy, but there too there were
attacks upon his secularism and negative criticism of his theory of sovereignty.2
In France itself Bodin was absorbed into the absolutist current, and since his
reservations were weakened by the prevailing doctrine of divine right kingship,
and his deviations generally forgotten, the problem of his legacy there is much
less complex. 
 These are themes touched on long ago in my French Religious Wars in
English Political Thought (1959), and since clarified and extended by Julian
Franklin and others.3 The concept of sovereignty, in Bodinian coin, implied a
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* This is an expanded version of a paper published in French in Jean Bodin: Nature,
histoire, droit et politique, ed. Yves Charles Zarka (Paris, 1996), pp. 175�200.

1 J.A. Fernandez-Santamaria, Reason of State and Statecraft in Spanish Political
Thought, 1595�1640 (Lanham, Maryland, 1983), pp. 27, 40, 295.

2 Rodolfo de Mattei, Il pensiero politico italiano nell�età della Controriforma (Milan,
1982), Vol. 1, pp. 143�63; Diego Quaglioni, I limiti della sovranita: Il pensiero di Jean
Bodin nella cultura politica e giuridica dell�età moderno (Padua, 1992), passim.

3 Julian H. Franklin, Jean Bodin and the Sixteenth-Century Revolution in the Method-
ology of Law and History (New York, 1963); Jean Bodin and the Rise of Absolutist
Theory (Cambridge, 1973); John Locke and the Theory of Sovereignty: Mixed Monarchy
and the Right of Resistance in the Political Thought of the English Revolution (Cam-
bridge, 1978); �Sovereignty and the Mixed Constitution: Bodin and his Critics�, in The
Cambridge History of Political Thought, 1450�1700, ed. J.H. Burns (Cambridge,1991),
pp. 298�328. The expansion of Bodin scholarship in recent decades is indicated by the
three international conferences devoted to his thought (Munich, 1970; Perugia, 1980;
Angers, 1984).
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permanent and supreme power within a state, marked by the ability to make
law without consent of any other human will. It was absolute in the sense that
it was free from human laws. Here the word �absolutist� is used for monarchical
sovereignty, the form preferred by Bodin, although according to his theory the
power of the Venetian aristocracy or the Swiss communes was just as �absolute�.
�Populist� is employed for the view that sovereignty inheres inalienably in the
people, or community as a whole. It is applied to the justification of resistance
against a ruler by an underlying communal authority, to the idea that rulers and
other officers were merely the delegates of a corporate people, and to the view
that the community had a constituent power to frame or reframe a system of
government. The word �constitutionalist� may carry the latter sense of con-
structing the form of state de novo or it may refer to an ancient body of laws
and traditions, whose principles have been rationalized over time. This was to
be the issue at stake between Paine and Burke at the time of the French
Revolution, but its antecedents can be discerned two centuries earlier, particu-
larly in French parlementaire habits of thought. Here the term �constitutionalist�
has been used in the spirit of Montesquieu, involving restraint of power by law
or by checks and balances. By this usage it would seem necessarily opposed to
Bodinian sovereignty, and yet there are hints of it in Bodin�s own writings, and
his followers sometimes endeavoured to improve upon their master�s ambigu-
ity.

Bodin�s Ambiguities

The ambiguities in Bodin�s political thinking excite controversy now as they
did in the seventeenth century, although with rather less relevance to contem-
porary political problems. In recent years he has been represented as fairly
consistently constitutionalist, as fairly consistently absolutist, and as moving
quite dramatically from the first position to the second.4 Differences between
the sixth chapter of Bodin�s Method for the Easy Comprehension of History
(1566) and his Six Bookes of a Commonweale (1576) have been enlisted in
support of the third hypothesis, but there are enough apparent contradictions in
both works to allow advocates of the first and second viewpoints to select the
elements that fit their thesis. Since our concern is less with what Bodin actually
meant than with what his immediate successors thought he meant, it may be
sufficient here to summarize the problems and to point to the inferences drawn
by his early interpreters.

4 The three positions are represented respectively by Beatrice J. Reynolds, Propo-
nents of Limited Monarchy in Sixteenth-Century France: François Hotman and Jean
Bodin (New York, 1931); Friedrich Meinecke, Die Idee der Staatsräson in der neueren
Geschichte (Munich, 1929); Franklin, Jean Bodin and the Rise. A fourth position is to
emphasize natural law justice in Bodin, as in J.U. Lewis, �Jean Bodin�s Logic of
Sovereignty�, Political Studies,16 (1968), pp. 202�22.
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 The two aspects of Bodin�s thought which received most attention in the
seventeenth century concerned indivisibility and the all-engrossing quality of
law-making as the chief mark of sovereign power. In both the Method and the
Commonweal Bodin insisted that the indivisibility of sovereignty made the
mixed form of state impossible, but in the Commonweal he introduced a
distinction between the form of the state and the method of its administration.
While the locus of sovereign power in the one, the few or the many defined the
form of state as monarchy, aristocracy or democracy, any one of these three
forms might be accompanied by elements of the other two because of the
method of government chosen by the sovereign.5 This concession, despite
reiteration of the indivisible nature of sovereignty and stress upon the power of
the sovereign to alter the method of government at will, opened the door to
pluralist interpretation when the theory was applied to existing states. The
principle of indivisibility was an original intuition on Bodin�s part, and nowhere
did he explain its rationale. Perhaps it was a reflection of Roman law corpora-
tion theory: Universitas unius personae vicem sustinet. Corporations were an
important part of Bodin�s view of society, but he did not endow them with
fictitious legal personalities in the manner of his populist critic, Johannes
Althusius. Perhaps it was a rationalization of the advantage of an undivided
sovereign will, and hence of the superiority of monarchy to the other forms. In
one passage late in the Commonweal he supported a preference for monarchy
in this way.6 Absolutists read into this passage that anarchy was the only
alternative to absolute monarchy. At another level Bodin�s monist intuition in
politics can be attributed to his religious cosmology.7 It has even been suggested
that it was Bodin�s visitation by a beneficent demon in 1567 that directed his
attention to the unitary nature of authority.8
 The idea of law as will, and of the paramount importance of the law-making
power, was rather less innovative, having its roots in Roman law. The lex regia
enunciated the well-known maxim quod principi placuit legis vigorem habet,
although it was necessary for absolutists to interpret the other clause in the
precept, which accorded the emperor this power because the people had trans-
ferred their authority to him, as an irrevocable translatio. Bodin himself com-
mented on the second half of the lex regia in this context (cum populus ei et in

5 The Six Bookes of a Commonweale, ed. Kenneth Douglas McRae (Cambridge,
Mass., 1962), 2.2, p.199. This is an annotated edition of the 1606 translation by Richard
Knolles. Knolles� conflation of the 1586 Latin edition with earlier French versions does not
affect the passages cited here. Spelling has been modernized in quotations from this text.

6 Ibid., 6.4, p. 715.
7 Paul Lawrence Rose, Bodin and the Great God of Nature: The Moral and Religious

Universe of a Judaiser (Geneva, 1980), p. 3.
8 Christopher R. Baxter, �Jean Bodin�s Daemon and his Conversion to Judaism�,

Verhandlungen der internationalen Bodin Tagung, ed. Horst Denzer (Munich, 1973),
pp. 1�21.
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eum omnem potestatem contulit).9 The transfer had to be complete and uncon-
ditional if the recipient were to have absolute sovereign power. Bodin defined
the power to make law as the essential attribute of sovereign power. In the
Method, however, it was merely the second of the five attributes of sovereignty,
and it was only in the Commonweal that it was said to encompass all the rest.
The first mark of sovereignty in the Method had been the creation of inferior
magistrates who, according to the apostles of resistance theory, held their
authority from the community, and had a duty to oppose a tyrant ruler. Bodin
continued to insist that they were empowered in France by the sovereign prince.
It may be that his emphasis in the Commonweal upon the absolute legislative
sovereignty of the king had something to do with his desire to refute the
assertion of the Huguenot monarchomachs that the magistrates, especially the
deputies to the estates general, bore the underlying sovereignty of the people
over the king.10 Whether or not it was Bodin�s main purpose to put popular
sovereignty hors de page, he several times repeated his definition, and nowhere
more emphatically than in the following passage:

Wherefore let this be the first and chief mark of a sovereign prince to be of
power to give laws to all his subjects in general, and to every one of them in
particular (yet is that not enough but that we must join thereunto) without
consent of any other greater, equal or lesser than himself. For if a prince be
bound not to make any law without consent of a greater than himself, he is
then a very subject: if not without his equal, he then hath a companion: if not
without the consent of his inferiors, whether it be of his subjects, of the senate
or of the people, he is then no sovereign.11

 Nevertheless, Bodin held back from making the legislative sovereign prince
truly absolute, or free from legal restraint. He was bound to observe Divine and
natural law, although no human agency could force him to obey the commands
of God and the principles of moral justice. While he was not obliged to fulfil
his promises, any more than he was to observe his own laws or those of his
predecessors, he had to respect the covenants he made with his subjects,
although he was the final judge of the equity of a covenant and of the time when
it ceased to be binding because it no longer served the interest of the other
party.12 Yet the sovereign could not change the fundamental or constitutional
laws: �Touching the laws which concern the state of the realm and the estab-
lishing thereof, forasmuch as they are annexed and united to the crown, the
prince cannot derogate from them, such as is the law Salic.�13 This limitation
upon the sovereign law-making prince created major problems for absolutist

9 Commonweal, ed. McRae, 1.8, p. 88.
10 J.H.M. Salmon, �Bodin and the Monarchomachs�, in Bodin Tagung, ed. Denzer,

pp. 359�78.
11 Commonweal, ed. McRae, 1.10, p. 159.
12 Ibid., 1.8, p. 93.
13 Ibid., p. 95.
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interpreters, and was to be exploited by their populist and constitutionalist
opponents. Bodin explained that it was the usual practice in France, although
not obligatory, for the sovereign to seek the consent of the estates to changes
in established laws. Yet another issue was the relationship between sovereign
legislative power and customary law. Here Bodin was explicit. He acknow-
ledged that custom arose gradually by a process of consent, and that it was as
binding as decreed law. Nevertheless it was inferior to the laws enacted by the
sovereign in that it had force only by his tolerance of it, and it could be amended
or abolished by him without consent.14

 A final problem concerning possible limitation of the law-making power was
Bodin�s attitude to private property and taxation. He noted that the English
monarchy, which he regarded as royal and absolute, like the French, had to
obtain parliamentary consent for subsidies under the terms, as he assumed, of
Magna Carta. He then remarked, citing Philippe de Commines, �that other kings
have in this point no more power than the kings of England, for it is not in the
power of any prince in the world at his pleasure to raise taxes upon the people,
no more than to take another man�s goods from him�.15 Bodin was anxious to
show that the estates were merely consultative and no diminution of the
sovereignty of the king of France, but he stated also that the estates had to agree
to taxes, and himself maintained this position as a deputy at the meeting of the
estates general at Blois in 1576. However, the king could tax without consent
in an emergency, and in the chapter where he further described the attributes of
sovereignty Bodin held that imposing taxes was, as much as any other attribute,
a part of the legislative power.16 Further, in distinguishing the three kinds of
monarchy (lordly or seigneurial, royal or legitimate, and tyrannical) he gave
not only tyrants but also seigneurial kings absolute control of the goods and
persons of their subjects. France, of course, was a royal monarchy, where
subjects had property rights and the king, as also in seigneurial kingdoms, ruled
by the precepts of natural law.17 There were further remarks on taxation in the
sixth book of the Commonweal, where Bodin sought to rationalize the fiscal
system and lighten the burden on the subject. It has been argued that respect for
property was a constant motive in the Commonweal. It was included in the very
definition of a state as �a lawful government (droit gouvernement) of many
families and of that which unto them in common belongeth, with a puissant
sovereignty�.18 Like the distinction between ordinary and fundamental laws,
the issue of consent to taxation weakened Bodin�s case for absolute legislative

14 Ibid., 1.10, p. 160.
15 Ibid., 1.8, p. 97.
16 Ibid., 1.10, p. 177.
17 Ibid., 2.2 and 3, pp. 197�205.
18 Ibid., 1.1, p. 1. On the importance of private property to Bodin see Martin Wolfe,

�Jean Bodin on Taxes: the Sovereignty Taxes Paradox�, Political Science Quarterly, 83
(1968), pp. 268�84.
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sovereignty, and was frequently adduced in support of the constitutionalist
interpretation.19

The Legacy in France

The ambiguities in Bodin�s thought seldom appear in references to him in
French seventeenth-century political discourse. When Politique and Gallican
ideas triumphed in the train of Henri IV at the close of the religious wars, the
concept of legislative sovereignty was absorbed into the doctrine of the divine
right of kings. Several passages in the Commonweal facilitated this process, for
example:

Seeing that nothing upon earth is greater or higher, next unto God, than the
majesty of kings and sovereign princes � for that they are in a sort created
His lieutenants for the welfare of other men � it is meet diligently to consider
of their majesty and power.20

In De regno et regali potestate (1600) the Franco-Scottish jurist William
Barclay incorporated Bodin�s absolutist views with few of their qualifications,
partly because Bodin�s refutation of the monarchomachs suited his own purpose
(he invented the term for the theorists of resistance), and partly because he
believed Bodin thought, as he did, that the king of France was appointed directly
by God and was responsible to Him alone. Barclay was not only the leading
critic of popular sovereignty but also an ardent defender of divine-right mon-
archy against papal claims of direct and indirect temporal power. On the other
hand, Barclay�s former colleague at the University of Pont-à-Mousson, Pierre
Grégoire, advocated the reception of the Tridentine decrees and was not iden-
tified with Gallicanism. He revealed himself in his De republica (1596) as one
whose ideas sometimes paralleled, but more often challenged, those of Bodin,
and he developed some of Bodin�s constitutional aspects while finding the
origin of royal sovereignty in the transfer of popular authority.21 

 In the first decades of the seventeenth century Bodin�s absolutist interpreta-
tion of legislative sovereignty prevailed in the writings of Charles Loyseau,
Jérome Bignon, Jean Bédé, Pierre de l�Hommeau, Jean de Baricave and Cardin
Le Bret.22 Association with divine right weakened the reservations and removed
the ambiguities to be found in the Commonweal. Loyseau, for instance, omitted

19 David Parker, �Law, Society and the State in the Thought of Jean Bodin�, History
of Political Thought, II (1981), pp. 253�85.

20 Commonweal, ed. McRae, 1.10, p. 153.
21 Quaglioni may go too far in treating Grégoire as �antibodinian� (I limiti della

sovranita, pp. 228�36, 256�65). He follows Luigi Gambino, Il De Republica di Pierre
Grégoire (Milan, 1978). For a different view see J.H.M. Salmon, Renaissance and
Revolt: Essays in the Intellectual and Social History of Early Modern France (Cam-
bridge, 1987), pp. 177�9.

22 William F. Church, Richelieu and Reason of State (Princeton, 1972), pp. 33�5.
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from the published version the provision he had made in the draft of Traité des
seigneuries (1608) for consent to taxation. Le Bret�s De la souveraineté du roi
(1632) also insisted on what had by then become a commonplace, that the king
could tax without consent. It was he who invented the much-quoted phrase that
sovereignty was as indivisible as a point in geometry.23 Both Loyseau and Le
Bret reinstated the power of creating and dismissing magistrates as the first
mark of sovereignty, largely because they both saw the institutionalizing of
venality of office as an unjustified restraint upon royal authority.24 

 There was of course occasional advocacy of constitutionalism in seventeenth-
century France. Such was La Roche-Flavin�s Treize livres des parlements
(1617) and Claude Joly�s Recueil de maximes véritables et importantes pour
l�institution du roi, composed in 1652 near the end of the Fronde, not to mention
the radical Huguenot response to the revocation of the Edict of Nantes, which
traversed anew the sixteenth-century path from constitutionalism to popular
sovereignty. Bodin was seldom, if ever, mentioned in these contexts, perhaps
because his reputation had for long been conscripted into the absolutist camp.
For that matter, although the doctrine of the legislative sovereignty of the king
alone was very much a part of the official creed, Bodin�s name does not occur
in the marginalia of juristic treatises, nor in the literature on reason of state. His
ambiguities on the one hand, and his moralism on the other � quite apart from
his dubious religious reputation � rendered him unsuitable as an authority for
citation in treatises augmenting the power and splendour of Louis XIV. It is
interesting to find at the end of the century that Pierre Bayle should offer an
unusual assessment of Bodin�s achievement. As one might expect, Bayle
stressed Bodin�s religious heterodoxy, and thoroughly approved both of his plea
for toleration and his criticism of resistance theory. It is surprising, however, to
find Bayle depicting Bodin as a champion of the oppressed. He noted that at
the estates of 1576 Bodin �showed a very good disposition to defend the rights
of the people�. He cited Bodin�s prefatory letter to Guy du Faur de Pibrac,
answering charges that he favoured the cause of tyranny. Here Bodin had
claimed to be the first to oppose those who wished to extend the rights of the
king. He had maintained that the king could not tax without consent, that he
must honour his covenants with his subjects, and that he must obey divine and
natural law. �He aimed,� wrote Bayle, �at the public good, the peace and
tranquillity of the state.� Bayle also noted: �the Germans complain much of him,
and use him ill . . . Nevertheless, some of the Germans own he had a sublime
wit and judgment, and very great erudition.�25 He was referring to the long
debate about Bodinian sovereignty that had taken place in the Empire.

23 Jean-Louis Thireau, Les Idées politiques de Louis XIV (Paris, 1973), p. 58.
24 Henri Sée, Les Idées politiques en France au XVIIe siècle (Paris, 1923), p. 69.
25 Pierre Bayle, The Dictionary Historical and Critical (London, 1735), Vol. 2,

pp. 51, 52.
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The Legacy in Germany

Throughout the first half of the seventeenth century Bodinian sovereignty was
the subject of debate among German jurists, who, despite the trauma of the
Thirty Years War, continued to discuss the issues Bodin had raised more in the
spirit of academic controversy than of the political interests of the warring
parties. According to Helmut Quaritsch, Bodin�s ideas dominated German
jurisprudence, and his concept of sovereignty was �its guiding star�.26  Nine
Latin editions of the Commonweal were published in Germany before the end
of the Thirty Years war, and German versions appeared in 1592 and 1611. The
criticism and eventual hostility that Bayle noted resulted partly from the resent-
ment imperialists felt at Bodin�s classification of the German empire as an
aristocracy, and partly from his theoretical ambiguities which, while enabling
one group of jurists to adapt some aspect of Bodin�s doctrines to the complexi-
ties of German institutions, afforded an opportunity to another group to cite
Bodin to opposite effect. On several occasions in the Commonweal Bodin
insisted that the Holy Roman Empire was a pure aristocracy or, as he said in
one passage, �an aristocratic principality�, with sovereignty residing jointly in
the electors, princes and representatives of the free cities, who together com-
posed the imperial diet. The elected emperor in his view was merely the highest
executive officer, subject to deposition if he overstepped his role.27 Institutional
realities were even more complex than this, involving the capitulations that
emperors had signed on their election, the independent territorial rights of
electors and princes, a dual system of imperial justice, an administration in
which various territories were grouped in circles, and imperial knights, unrep-
resented in the diet, who owed direct allegiance to the emperor. To square this
convoluted mixture with the principles of sovereignty, German theorists utilized
the distinction between form of state and method of administration, the idea of
fundamental law, the distribution of the various attributes of sovereignty among
different bodies, the concept of a corporate sovereign consisting of unequal
parts, and a newly defined doctrine of double sovereignty.
 The earliest and most radical approach to these problems was that of Johannes
Althusius, professor of civil law at Herborn and later syndic of Emden. Althu-
sius kept his observations at a high level of abstraction, without much regard
to the peculiarities of German or Dutch institutions. His Politica methodice
digesta (1603) gave new meaning to the monarchomach assumption that sov-
ereignty remained in some sense in the community as a whole. The French

26 Quaritsch, Souveränität: Enstehung und Entwicklung des Begriffs in Frankreich
und Deutschland (Berlin, 1986), p. 73. See in general Quaritsch, Staat und Souveränität
(Frankfurt, 1970); Michael Stolleis, Staatsdenker in 17. und 18. Jh. (Frankfurt, 1977).
For a brief survey see Horst Denzer�s Nachwort in Samuel Pufendorf: Der Verfassung
des deutschen Reiches, ed. Denzer (Stuttgart, 1976), pp. 192�202.

27 Commonweal, ed. McRae, 2.1, p. 191; 2.5, p. 221; 2.6, pp. 236�41.
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theorists had entrusted to the people a power, superior to that of the ruler, to
employ when necessary against a tyrant king. Althusius refined this doctrine
by adding to it the very qualities that Bodin had enunciated in order to refute
it. The principles of immortality, indivisibility and corporate obligation, ex-
pressed in the Roman law definition of the universitas resided, according to
Althusius, inalienably in the corporate people.28 When the people established
the constitution and empowered the ruler to act as their chief executive, they
also created conditions or fundamental laws with guardian ephors, or inferior
magistrates, to enforce them. These magistrates did not hold the sovereignty of
the community, but were simply commissioners of the people in the same sense
as the king. Althusius attacked Bodin for saying that inferior magistrates held
their authority from the ruler. He agreed that monarchy was an effective kind
of government, but saw a king as a conditional delegate, not an absolute
sovereign. In the eyes of Althusius every state was a popular one in that the
community was always the sovereign, whatever the form of government. This
was Bodin�s basic error, Althusius declared, and yet Bodin had sensed that the
community was superior to the ruler when he bound the latter by fundamental
laws belonging to the sovereignty of the realm but not to the apparent sover-
eign.29 Among Bodin�s disciples, Grégoire was cited with respect, but Barclay
was denounced by Althusius at every turn.
 The most influential critic of Althusius, and defender of the German empire
as a unitary monarchy, was Henning Arnisaeus, a professor of ethics and
medicine at Frankfurt-am-Oder and Helmstedt, and royal physician at Copen-
hagen. He first attacked resistance theory in Doctrina politica (1606), and
mounted a full assault upon Althusius in De auctoritate principum in populum
semper inviolabili (1611). His best known work, De jure majestatis (1610),
revealed him as a disciple of Bodin, anxious to plug the breach that the master
had opened to his enemies. In this vein he held strenuously to Bodin�s denial
of the mixed state, and went further by denying its equivalent through the
distinction between form of state and method of government.30 But then, as a
gesture to German realities, he allowed the attributes of sovereignty to be held
by several authorities. When the attributes were distributed the form of state
depended upon which was the predominant power.31 For a moment Arnisaeus

28 See J.H.M. Salmon, The French Religious Wars in English Political Thought
(Oxford, 1959), pp. 41�2.

29 The Politics of Johannes Althusius, translated and abridged by Frederick S. Carney
(London, 1964), pp. 64, 99, 120, 168, 199. For the full Latin text of the vital passage on
Althusius�s discussion of Bodin on fundamental law see Politica methodice digesta, ed.
Carl J. Friedrich (Cambridge, Mass., 1932), 18.86, p. 150.

30 Arnisaeus, De jure majestatis (Strasbourg, 1635), 1.3, p. 33. On Arnisaeus in
general see Horst Dreitzel, Protestantischer Aristotelismus und Absoluter Staat (Wies-
baden, 1977).

31 Arnisaeus, De jure majestatis, 2.1, p. 155.
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hesitated and, remembering Bodin�s stress upon the role of the electors, con-
sidered the possibility that the empire was indeed an aristocracy. He also
admitted that in some constitutions reserve powers might be established to limit
the titular ruler. However, he returned to his early predilection for monarchy,
denied limitations and made the diet dependent on the emperor. Like Bodin,
Arnisaeus was also concerned for the sanctity of property, and allowed that after
the transfer of majestas to the sovereign the community retained a collective
identity as a civitas to safeguard individual rights.32 Arnisaeus was not an
extreme absolutist. Although he inveighed against the monarchomachs, he
allowed resistance in certain circumstances.
 The Heidelberg jurist Bartholomaus Keckermann occupied a position on
sovereignty half way between Althusius and Arnisaeus, and based his theory
of the empire upon Bodin�s distinction between form and method. In Systema
doctrinae politicae (1607) he described the empire as monarchic in form but
aristocratic in governance. He also held that the emperor was limited by
constitutional laws and could be lawfully opposed if he broke them.33 The
introduction of the concept of double sovereignty further complicated attempts
to impose some kind of meaningful theory upon German realities. The Marburg
professor Hermann Kirchner invented the term in his Respublica of 1608. The
book followed in the wake of Althusius�s Politica methodice digesta and
Arnisaeus�s Doctrina politica, and represented a different kind of compromise
from Keckermann�s. Absolutists saw it as a disguised form of popular sover-
eignty, while its protagonists, who combined it with some of the mixed and
limited variants already mentioned, aimed at a balanced synthesis that was in
accord with constitutional practice. Majestas realis remained indivisibly and
inalienably in the whole community, but its legislative aspect was confined to
the constituent process. Majestas personalis was conferred on the ruler or on
some corporate body to perform all governmental functions. It followed that
Bodin�s stress upon the making of positive law was lost, while his distinction
between form and method was now applied to the distinction between real and
personal sovereignty. Nevertheless, the terms monarchy, aristocracy and de-
mocracy were still employed by exegetes of double sovereignty to classify
different kinds of administration. Kirchner himself sometimes saw the empire
as an aristocracy, and sometimes as a monarchy with popular as well as
aristocratic elements.34 

 There were monarchical and aristocratic theorists of double sovereignty.
Among the former the best known was Dominic Arumaeus, the founder of the

32 Otto von Gierke, Natural Law and the Theory of Society, trans. Ernest Barker
(Boston, 1957), p. 266. Gierke�s study of Althusius, Johannes Althusius und die Entwick-
lung der naturrechtlichen Staatstheorien, has been translated by Bernard Freyd as The
Development of Political Theory (London, 1939).

33 Gierke, Natural Law, p. 265.
34 Kirchner, Orationes XXVI (Marburg, 1617), pp. 200�17.
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Jena school of imperial jurisprudence. His Discursus academici de jure publico
(1620) recognized majestas realis as the higher sovereignty, and the diet as
representing the unity it comprised while not holding effective power. Majestas
personalis resulted from a near complete transfer of authority to the emperor.
He was the highest constituted element in the empire, superior to the individual
chambers of the diet, and although he possessed no absolute authority over the
diet as a whole, he was the legislator and it could not countermand his will. In
the aristocratic camp Tobias von Paurmeister placed personal majesty jointly
in the emperor and the diet, with preponderance to the latter. 
 A subtle system of equipoise was contrived by Christoph Besold, who taught
jurisprudence first in Protestant Tübingen and then in Catholic Ingoldstadt. He
gave emperor and diet an equal share in government, and saw the empire as too
complex to be called anything other than a polyarchy. His Politicorum libri duo
(1618) included a treatise on the mixed constitution that analysed Bodin�s
confused denial of such a thing. If power was shared among the few in the
aristocratic form there was no reason why it could not be shared in the mixed
form. Moreover, it was pointless to distinguish between form and method if in
an absolute monarchy the method could be changed at the will of the prince.
Like Althusius, Besold believed that Bodin�s account of fundamental law could
only make sense if such law emanated from the real sovereign, the whole
community.35 Distribution of functions could operate as well as the sharing of
the legislative aspect. Personal sovereignty might rest in a corporate entity of
unequal parts, but it so happened that in the empire power was balanced between
the chief executive and the components of the diet, the whole structure being
harmonized by constitutional law.
 Another celebrated exponent of double sovereignty was the chancellor of
Brunswick, Johannes Limnaeus.36 His multi-volume Juris publici imperii
Romano-Germanici libri IX began to appear in 1629, and his commentaries on
the imperial capitulations in 1651. Like Paurmeister, Limnaeus took the aristo-
cratic line, giving the diet the predominant share in a majestas personalis that
also included the emperor. Like Besold, he assumed a distribution of functions
as well as the sharing of personal sovereignty. He produced an intricate list of
the various individual offices and governmental institutions that exercised
particular responsibilities. The qualities of permanence, unity, inalienability and
ultimate supremacy were attached to the majestas realis of the community as
a whole.
 A new approach to these problems was provided by the celebrated Dutch
statesman and jurist Hugo Grotius, whose earlier writings had supported the
complex federal constitution of the newly independent United Provinces.37

35 Besold, Dissertatio politico-juridica de majestate in genere (Strasbourg, 1625),
1.1.5, p. 6.

36 See Rudolf Hoke, Die Reichsstaatslehre des Johannes Limnaeus (Aalen, 1968).
37 Richard Tuck, Philosophy and Government 1572�1651 (Cambridge, 1993),

pp. 154�69.
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From his exile in France Grotius published his celebrated De jure belli ac pacis
in 1625, when the debate about double sovereignty was at its height. Grotius
stood outside the German controversies, and his comments on the articulation
of political power within a state were made in the context of natural and
international law. Nevertheless, his role in the transmission of Bodin�s legacy
was of crucial importance. He did not conceal his admiration for Bodin, and
seemed generally to share the latter�s assumptions. To him sovereignty, which
he termed summum imperium rather than majestas, was �that which is called
supreme, whose acts are not subject to another power, so that they cannot be
made void by any other human will�.38 He was more precise than Bodin in
locating the origin of sovereignty in the community. The act of transfer was
irrevocable, although it might confine the ruler by constitutional laws. In
kingdoms other than those held patrimonially or by right of conquest there were
two possessors, or �subjects� of sovereignty, the common and the proper.39 This
was more like Arnisaeus�s idea of the survival of the civitas than it was like
double sovereignty. The subjectum commune, that is the community as a whole,
possessed no coactive authority after the transfer, but simply retained those
property rights for the protection of which the subjectum proprium, that is the
ruler, had been invested with the supreme power. Thus Grotius, like Bodin,
insisted that the sovereign could not tax the citizens without their consent and,
like Bodin again, he did not admit that this was any diminution of sovereign
power. Grotius denounced the doctrine of popular sovereignty as expressed by
Althusius, and he refused to allow the inferior magistrates any authority apart
from that with which the ruler endowed them.40 To say, as did the monarcho-
machs, that the constituter must be superior to the constituted was false, for the
relationship between the community and the ruler was like that of a woman
who, having chosen her husband, must thereafter accept his authority.41 This
passage was to be of great significance, for later theorists took it to imply the
idea of a permanent constituent power in the community, which could not
oppose a lawful government, but which had the right to frame a new govern-
ment if the existing one were to be dissolved.42 
 Grotius�s position thus resembled that of Bodin in a number of ways. He gave
the appearance of being an absolutist, but he showed a strong inclination
towards a conservative constitutionalism. It was in this spirit that many of his
later readers interpreted the concessions he made to the right of resistance.
These concessions did not, of course, include the theories of communal sover-

38 Grotius, Of the Rights of War and Peace, wherein are explained the laws of Nature
and Nations and the principal points relating to Government (London, 1738), 1.3.7,
p. 63.

39 Ibid., 1.3.8, p. 64.
40 Ibid., 1.4.6, p. 110.
41 Ibid., 1.3.8, p. 69.
42 See Gierke, Natural Law, p. 334.
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eignty and the role of the inferior magistrates, which, as we have seen, he firmly
rejected. The concessions did include the celebrated statement by William
Barclay that a legitimate king might be opposed with force if he manifestly and
deliberately set out to destroy the commonwealth. They also allowed resistance
to a king who broke constitutional laws when forfeiture in such circumstances
was specified in the contract of government; resistance to a king who abandoned
his government or alienated the realm; resistance when a king invaded part of
the sovereignty controlled by a senate or a popular assembly; and resistance if
the original contract had specifically excluded some natural liberty from the
ambit of the sovereign and the ruler failed to observe this reservation.43 Some
of these clauses appeared to gainsay Grotius�s earlier strictures against mixed
or divided sovereignty, but Grotius had covered himself to some extent by
mobilizing Bodin�s form/method distinction. Under the term partes potentiales
he asserted that certain powers could be allocated to various groups and
individuals without impairing the indivisibility of the subjectum proprium.44

This, it must be confessed, has the smell of casuistry. On the whole, however,
Grotius contributed more positive elements to the Bodinian tradition than did
any of the legion of German commentators.
 By the second half of the seventeenth century the attempt to apply the theory
of sovereignty to the institutions of the German empire had deprived the
doctrine of whatever measure of coherence Bodin had endowed it with. To
invest the people with majestas realis was to imply that Althusius had been
correct in stating that there could only be one form of state and only one
legitimate sanction for authority, the people. To transfer real sovereignty com-
pletely to an elected ruler (and there were a few absolutists such as Matthias
Stephani who still chose this solution) deprived sovereignty of its perpetuity.
To share majestas personalis among several institutions, even if they were
described as a corporation of unequal parts, weakened the unitary principle. To
distribute the functions of sovereignty among a number of officials undermined
the primacy of the legislative attribute. To limit authority by fundamental law
affirmed the inadequacy of personal sovereignty. Finally, to balance one kind
of sovereignty against another negated the whole purpose of postulating sov-
ereignty in the first place. All the German variants of the theory had dissipated
its core to vanishing point. It was time for a new broom, and Samuel Pufendorf
was the man who wielded it.
 Pufendorf composed De statu imperii Germanici at Heidelberg in 1667. He
confessed that it was impossible to classify or analyse the �irregular, monstrous
and ancient body� that composed the German empire by any of the existing
rules or terms of political science.45 The only way to understand the empire was

43 Grotius, Of the Rights, 1.4.8, pp. 119�21.
44 Ibid., 1.3.17, p. 86.
45 Pufendorf: die Verfassung, ed. Denzer, p. 200.
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to trace the manner in which this complex and illogical structure had evolved
historically. Yet it was only in the context of Germany that Pufendorf disavowed
the theory of sovereignty. His larger reputation, which he acquired after entering
the service of Charles XI of Sweden, was based upon his treatise on natural and
international law, De jure naturae et gentium (1672). His approach was in-
debted to Hugo Grotius, but his attitude to Bodin�s legacy was more critical and
detached than that of Grotius or any of the German jurists. His earlier frustration
at the state of German imperial law found an echo in his new and more abstract
work when he remarked there that the division of sovereignty into real and
personal �seems in our judgment to be not only very absurd, but of very
pernicious consequence�.46 He provided a theory of social contract more precise
than that of Althusius and Grotius, and clearly intended to refute the system
adumbrated in Hobbes�s Leviathan. From this contract there emerged a political
personality: �It is a compound moral person, whose will, united and tied
together with those covenants which before passed among the multitude, is
deemed the will of all; to the end that it may use and apply the strength and
riches of private persons towards maintaining the common peace and secu-
rity.�47

 Having defined this persona moralis composita, Pufendorf criticized the idea
of distributing the marks of sovereignty among several bodies. Suppose, he
argued, that power over peace and war be granted to a king, legislative and
judicial authority to a senate, and control of taxation to a popular assembly.
Then, if the ruler committed the state to war, the senate might judge the war
illegal, and the assembly, considering the war not to be in their best interest,
could refuse taxes to support the army. The result of such a situation, said
Pufendorf, was chaos. In the Commonweal Bodin had made a parallel comment
when discussing Plato�s Republic.48 Pufendorf admitted that some states had
existed with an uncoordinated distribution of functions, but he called them
�irregular, diseased and deviant�.49 He was equally severe in denouncing the
mixed state where various bodies shared the legislative power, quoting a long
and approving gloss by Arnisaeus on Bodin.50 On the other hand, he offered
his own distinction between absolute or �free� monarchies and limited ones. An
absolute king �exercises the public administration by his judgment, not accord-
ing to any settled rules or perpetual decrees, but as the various conditions of
affairs seem to require�.51 A limited monarch was bound by fundamental laws
created as conditions at the conferral of sovereignty. A judicial council should

46 Pufendorf, Of the Law of Nature and Nations, trans. Basil Kennet (London, 1717),
7.6.4, p. 519.

47 Ibid., 7.2.13, p. 475.
48 Ibid., 7.4.12, pp. 496�7. Cf. Commonweal, ed. McRae, 2.1, p. 193.
49 Pufendorf, Of the Law, 7.5.13 and 14, p. 508.
50 Ibid., 7.4.12 and 13, pp. 496�8.
51 Ibid., 7.6.18, p. 524.
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exist to void royal infringements of such laws, but the king usually remained
supreme, though not absolute, in such circumstances. When speculating about
the nature of political obligation without reference to the realities of European
states in his own time, Pufendorf was unusually openminded. He dealt dispas-
sionately with resistance theory, although, like Grotius, he had little sympathy
for it.52 He acknowledged that a contract of government might stipulate that a
king obtain the consent of the estates in the making of law, and even that the
contract might mandate forfeiture if the ruler broke fundamental law.53

The Legacy in England

Grotius, Pufendorf and the German jurists had been trained in Roman law, and
were familiar with the concepts of law as command or will and of authority as
transferred from community to ruler. In England in the early seventeenth
century common lawyers acknowledged a different kind of law, and relied upon
immemorial continuity rather than some translatio or some original constitutive
act. Yet common law was not the only juridical system recognized by the courts.
If Roman law remained very much its poor relation, it is also true that those
who commented on continental theories of political authority and who seconded
James I in the Oath of Allegiance controversy were familiar with absolutist
ideas derived from the civilians.54 Johann Sommerville has deplored the ten-
dency to attribute the reception in England of ideas about legislative sovereignty
solely to the reading of Bodin�s Commonweal.55 While it is true that many other
relevant continental sources were read and quoted in England at this time, it
cannot be denied that Bodin�s name occurs more frequently than any other in
this connection, and that Bodin had given the idea of sovereignty an original
twist that stimulated continued discussion of his work. It has been argued,
notably by Margaret Judson and the present writer,56 that this new perception

52 Horst Denzer, Moralphilosophie und Naturrecht bei Samuel Pufendorf (Munich,
1972), pp. 193�205.

53 Pufendorf, Of the Law, 7.6.10�12, pp. 527�30.
54 Brian P. Levack, �Law and Ideology: The Civil Law and Theories of Absolutism

in Elizabethan and Jacobean England�, in The Historical Renaissance: New Essays on
Tudor and Stuart Literature and Culture, ed. Heather Dubrow and Richard Strier
(Chicago, 1988), pp. 220�41; Political Works of James I, ed. C.H. McIlwain (Cambridge,
Mass., 1918), introduction. It may also be said that common lawyers were less tied to
the concept of an immemorial common law than has been assumed. See Glenn Burgess,
The Politics of the Ancient Constitution: An Introduction to English Political Thought,
1603�1642 (University Park Pennsylvania,1992).

55 J.P. Sommerville, Politics and Ideology in England, 1603�1640 (London, 1986),
p. 38.

56 Margaret A. Judson, The Crisis of the Constitution: An Essay in Constitutional
and Political Thought in England, 1603�1645 (New Brunswick, 1949), pp. 9�11;
Salmon, French Religious Wars, pp. 58�69. George L. Mosse has argued for an earlier
understanding of Bodin�s theory of sovereignty in England: �The Influence of Jean
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was not applied to English politics until a crisis arose comparable with the civil
wars that stimulated Bodin to postulate his doctrine. The truth of the matter
may be that many did indeed grasp the logic of legislative sovereignty well
before the breach between king and parliament became irreparable, but that they
chose not to adopt it until this point. This is borne out by the way in which
Bodin�s ideas were introduced into the debate on the Petition of Right in 1628.57

 When the lords received the petition from the commons they wished to attach
the words �with the care not only of preserving our own liberties, but with due
regard to leave entire that sovereign power wherewith your Majesty is trusted
for the protection, safety and happiness of the people�. The commons initiated
debate on this proposal with a question posed by Edward Alford: �What is
sovereign power? Bodin saith that it is free from any condition. By this we shall
acknowledge regal as well as legal power. Let us give that the law gives him
and no more.� John Pym responded: �I am not able to speak to this question. I
know not what it is. All our petition is for the laws of England, and this power
seems to be another distinct power from the power of the law. I know how to
add sovereign to his person but not to his power. And we cannot leave to him
a sovereign power. Also, we never were possessed of it.� To this Sir Edward
Coke observed that the addition would destroy the whole purpose of the
petition, remarking: �Magna Carta is such a fellow that he will have no sover-
eign. I wonder this sovereign was not in Magna Carta, or in the confirmations
of it.� Sir Thomas Wentworth made the point even more emphatically: �These
laws are not acquainted with sovereign power. We desire no new thing, nor do
we offer to trench on his Majesty�s prerogative. We may not recede from this
petition either in part or in whole.� Others spoke to the same effect, and John
Selden reviewed historical precedents connected with the great charter.
 To this point the advocates of the petition would seem to be standing firmly
on the common-law view of the constitution, but the debate assumed another
dimension when the lords refused to budge and the issue returned to the
commons. On this occasion Robert Mason discussed the reasons given by the
lords for their position. He chose not to stand upon immemorial common law
but argued that after the Norman conquest the king�s will was the entire law,
until Magna Carta and statute law came to limit the royal legislative power. He
dared to cite the assertion in the Jesuit Suarez�s De legibus that kings could be
limited by a compact. The king of Spain had also been an absolute monarch
with power to tax without consent, but in the early fifteenth century a compact
like Magna Carta had made him a constitutional ruler. Mason also alluded to

Bodin�s ��République�� on England�, Medievalia et Humanistica, 5 (1948), pp. 73�83;
and The Struggle for Sovereignty in England from the Reign of Queen Elizabeth to the
Petition of Right (Michigan, 1950).

57 John Rushworth, Historical Collections (London, 1682), Part 1, vol.1, pp. 562�85.
See also R.H.K. Hinton, �Les ��Six Livres�� vus d�Outre�Manche�, in Jean Bodin: Actes
du Colloque interdisciplinaire d�Angers (Angers, 1985), pp. 469�76.
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the final clause in the lords� amendment suggesting that sovereign power had
been entrusted to the king for the public welfare. It was not clear, Mason
contended, whether power had been entrusted to the king by God at the conquest
or whether it was derived from a compact with the people giving the king
conditional authority under the law. At a subsequent conference of both houses
Sir John Glanville attacked at some length the justifications offered by the lords.
Should their case be accepted, parliament would advertise to posterity that the
king, in any situation he judged to be an emergency, could use sovereign power
to lay aside both statute and common law. Another long, but more moderate,
speech was made by Sir Henry Martin, who claimed that the addition was not
only contrary to the spirit of the petition but superfluous: �Sovereign power, in
cases where it hath place, ought to be used, is always necessarily understood,
and though not expressed, yet [is] supplied by reasonable intendment, or by the
opinion of learned men.� This was a considerable admission and may have
helped to persuade the lords to drop their proposal. The debate reveals not that
Englishmen were ignorant of the idea of sovereignty (despite Pym�s pretence
of being so), but rather that they understood it very well, and deliberately chose
a traditional constitutionalism with which they knew Bodinian sovereignty to
be in conflict. Nor did they depend solely upon the common law mystique.
Mason�s contribution invoked ideas associated with the contract of government
and a very different kind of fundamental or constitutional law.
 One of the principal instigators of the Petition of Right, Sir John Eliot, spent
much of his time after his imprisonment in the Tower in the following year in
translating into English Arnisaeus�s De jure majestatis. The manuscript left at
Eliot�s death in 1632 reveals his difficulty in grasping Arnisaeus�s adaptation
of Bodin�s ideas.58 Another well-known example of the influence of Bodin�s
concept of sovereignty in England before the civil war was the ship money case
of 1637, when two of the judges referred to the doctrine in their rulings. Sir
Robert Berkeley cited �jura summae majestatis, the rights of free monarchy�.
Sir Francis Crawley set out the attributes of regal sovereignty as things universal
rather than particularly English, and stated that they were all engrossed in the
king�s legislative prerogative, �including the right to impose taxes without
common consent in parliament�. He cited Bodin on the king�s power to act
without parliament in an emergency. The king�s attorney-general, Sir John
Bankes, equivocally associated the absolute power of the king with the funda-
mental law of the kingdom, declaring �that the King of England is an absolute
monarch and that by the Common Law of England all those jura summae
majestatis are inherent in his person�. Perhaps this statement was intended to

58 Sir John Eliot (Arnisaeus), De Jure Maiestatis or Political treatise of Government
and the Letter Book of Sir John Eliot (London, 1882). See for example p. 86 (cf.
Arnisaeus, De jure majestatis (1635), p. 155) on indivisibility and the distribution of
governmental functions.
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steal the wind from the sails of Hampden�s attorney, Oliver St. John, who cited
the passage Bodin had derived from Commines denying that the king of
England could tax his subjects without the consent of parliament. Here was
Bodin the absolutist and Bodin the constitutionalist pleading against each other
before the English judicature.59 

 At the onset of the civil war the invocation of the theory of sovereignty was
masked on the parliamentary side by a refusal to claim the right to depose the
king, and in the royalist camp by the stand that it was the parliament that was
upsetting the balance in what was declared to be a mixed monarchy. The latter
assertion, which admitted a legislative power coordinated between king, lords
and commons, was intended to rebut the endeavours of the two houses to take
over the other aspects of government. It was to prove embarrassing for royalist
theory, and served to stimulate debate about the nature of legislative sover-
eignty.60 The two foremost parliamentary propagandists, Henry Parker and
William Prynne, had recourse to Bodin and to continental theorists of absolutist
and popular sovereignty. In Observations upon some of His Majesties late
Answers and Expresses (1642) Parker discussed the royalist contention that his
party claimed �that the sovereign power resides in both houses, the king having
no negative voice�. This was not so, he said, in normal times, but such authority
could be claimed in extraordinary circumstances, when the king accepted
advice from �dangerous men�, and rejected the legal limitations properly placed
upon his role in a mixed polity.61 In Jus populi (1644) Parker displayed a wide
knowledge of continental literature about sovereignty. He cited Grotius on the
people as the subjectum commune, Bodin on the difference between form of
state and method of administration, and Barclay, Grotius and Arnisaeus on the
contrast between pure and limited monarchy. For Parker, of course, the govern-
ment of England fell into the latter category. He bent these authorities to suit
his own purpose, and in so doing abandoned the language of the immemorial

59 Rushworth, Historical Collections, Part 2, vol. 2, pp. 521, 589. Cf. Michael
Mendle, �The Ship Money Case, The Case of Shipmony, and the Development of Henry
Parker�s Parliamentary Absolutism�, Historical Journal, 32 (1989), pp. 516�20; Judson,
Crisis, pp. 139�41. For the reference to Bodin and Commines see note 15, above.

60 His Majesties Answer to the Nineteen Propositions of both Houses of Parliament
(1642), in Divine Right and Democracy: An Anthology of Political Writing in Stuart
England, ed. David Wootton (London, 1986), pp. 171�4. Differing views on the impor-
tance of this document to the open debate about legislative sovereignty in England are
provided by Corinne C. Weston and Janelle R. Greenberg, Subjects and Sovereigns: The
Grand Controversy over Legal Sovereignty in Stuart England (Cambridge, 1981),
pp. 35�40, on the one hand, and Michael Mendle, �Parliamentary Sovereignty: A Very
English Absolutism�, in Political Discourse in Early Modern Britain, ed. Nicholas
Phillipson and Quentin Skinner (Cambridge, 1993), pp. 97�119, on the other. They agree,
however, on the appearance of a new kind of political thinking.

61 Henry Parker, Observations upon some of his Majesities late Answers and Ex-
presses  (n.p., n.d. [1642]), p. 31.
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constitution. In like mode, but with even less respect for the original meaning
of the passages he misrepresented, Prynne enlisted Bodin in his cause in The
Soveraigne Power of Parliaments and Kingdoms. He quoted him beside the
French monarchomachs as if they held similar opinions and, neglecting to
mention Bodin�s view of England as an absolute monarchy, applied his defini-
tion of the legislative power to lords and commons.62 

 In reaction to such assertions, a group of royalist writers abandoned the
defence of the status quo and began to advance a doctrine of monarchical
absolutism that went beyond the divine right of kings to discuss the issue in
terms of sovereignty. Bishops Bramhall, Maxwell, Ussher and Williams, to-
gether with the royal chaplains Henry Hammond, Peter Heylyn and Michael
Hudson, all accused the opposition of borrowing their ideas from the popular
sovereignty of the monarchomachs. Hammond, Heylyn and Williams specifi-
cally referred to Bodin�s account of the English monarchy as absolute, and the
whole group made use of his, and Barclay�s, criticism of the concepts of mixed
monarchy and the inferior magistrates as the watchdogs of the people�s sover-
eignty. Griffith Williams went so far as to deny Bodin�s distinction between
form of state and style of government, and declared that no state in which more
than one individual held power could properly be called monarchy at all.63 

 Sir Robert Filmer went one better than this, and exaggerated Bodin�s prefer-
ence for monarchy in the discussion in the Commonweal of the merits and
demerits of the different forms of state in order to conclude that Bodin actually
offered a simple choice between absolute monarchy and anarchy. These views
were expressed in Filmer�s Anarchy of a Limited or Mixed Monarchy (1648)
and his Observations upon Aristotles Politiques touching Forms of Government
(1652). In 1648 Filmer also published extracts from the 1606 English version
of the Commonweal under the title The Necessity of the Absolute Power of all
Kings and in particular of the King of England. Filmer blended the unqualified
aspects of Bodin�s absolutist theory with his own doctrine of patriarchalism.
Bodin�s Roman law view of paternal authority suited this amalgam, but Filmer
had to omit Bodin�s constitutional sections and to refute those passages where
Bodin suggested the origin of political authority in a voluntary union of heads
of families.64

 Growing royalist approbation for Bodin�s ideas made it more difficult for
other political interests to claim him for their own. The Armies Vindication, a
tract written to support the radical movement in the Cromwellian army and
published just before the execution of Charles I, made some play with passages
from the Commonweal which, when wrenched from their contexts, seemed to
favour the popular cause. The author remarked �I mention him the oftener

62 Salmon, French Religious Wars, pp. 82�5.
63 Ibid., pp. 90�6.
64 Ibid., pp. 100, 110�13.
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because he is a great king�s man�, and he also took issue with some of Bodin�s
absolutist contentions.65 From another viewpoint came The Case of the Com-
monwealth of England Stated (1650) by the flexible Marchamont Nedham, who
was at the time a supporter of Cromwell against both parliamentary rule and
the remnants of democratic opinion in the army. Nedham picked out passages
on the rights of conquest from the works of Bodin, Arnisaeus, Besold and
Grotius, and used them to obscure the difference between de facto and de jure
government. He also made skilful use of Bodin�s account of the disadvantages
of democratic rule to discredit the popular party.66 Several other works in the
period of the Interregnum cited Bodin as an authority in one cause or another,
but the most interesting came from the pens of men of moderate opinions whose
writings parallelled, or in some cases imitated, the refinements in Bodin�s ideas
introduced by the German jurists.
 Advance notice of these attempts to find an independent solution had been
given by Philip Hunton, who was one of the targets of Filmer�s Anarchy of a
Limited or Mixed Monarchy. Hunton did not refer to Bodin by name in
A Treatise of Mixed Monarchie (1643), but he has been credited with making
a close study of the Commonweal and with understanding the full implications
of the doctrine of legislative sovereignty.67 If he had not read Bodin, he probably
did read Keckermann or some similar German adaptation of Bodin�s thought.
Hunton distinguished between the legislative and the �gubernative� aspects of
authority, and insisted that the former must control the latter. He would not
accept Bodin�s denial of shared legislative sovereignty: �To affirm several
incomplete independent powers concurring to make up one integral mixed
power is no absurdity at all.�68 In fact he took the sensible view that England
was a mixed monarchy with king, lords and commons jointly composing the
legislature. Hunton also saw the king as the head of the executive or �guberna-
tive�, but he would not agree that the king controlled a prerogative sphere
independent of legislative control. English government was also limited by
fundamental laws, the product of an original constitution created by the com-
munity, but one over which the community or its agents retained no residual
authority. This assertion resembled Bodin�s account of the origin of fundamen-
tal laws, but shut the door more firmly against the theorists of popular sover-
eignty. While England was a mixed and limited monarchy, Hunton admitted
the possibility of a state that was limited and not mixed, a description that
seemed apt enough for Bodin�s view of France.69 Should the sovereign legisla-
ture disagree within itself, and the king find himself at odds with the lords and

65 Ibid., pp. 101�2.
66 Marchamont Nedham, The Case of the Commonwealth of England Stated, ed.

Philip A. Knachel (Charlottesville, 1969), pp. 101, 106, 109.
67 Judson, Crisis, pp. 397�408.
68 Philip Hunton, A Treatise of Mixed Monarchie (London, 1643), p. 40.
69 Ibid., p. 27.
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commons, the outcome was open conflict. Hunton reached this position because
he saw that, if the king was the final arbiter, then he was in effect absolute, and
if the lords and commons had the ultimate voice, then the state was not a
monarchy at all.
 During the Interregnum others took up this problem where Hunton had left
it. Those who supported Cromwell could, like Nedham, treat the outcome of
the civil war as conquest and invoke Grotius on the issue. One such was
Anthony Ascham in his Bounds and Bonds of our Public Obedience (1649).
Ascham was criticized by the Presbyterian Edward Gee, who, after the execu-
tion of the king, recognized the right of Charles II to the succession, and refused
to accept the Commonwealth settlement.70 Gee came gradually to terms with
the powers that were, and continued to seek some kind of moral justification
for the new regime. In 1658 he tried to solve the dilemma with The Divine Right
and Originall of the Civill Magistrate. In this work he claimed reconciliation
between power as naked force (potestas) and power as moral sanction (poten-
tia). This view was derived from another aspect of the thought of Grotius who,
in a passage cited by Gee, mentioned �the moral power of governing a state,
which used to be called civil� (facultas moralis civitatem gubernandi quae
potestatis civilis vocabulo nuncupari solet).71 For Gee potentia was manifest in
consent, and operative through the social contract and the contract of govern-
ment, for which he appealed to the authority of Bodin, Althusius and Grotius.72

Sovereignty contained the elements of both potestas and potentia, the former
being wielded by individuals and the latter comprising a trust established by
the community.
 Grotius, and through him Bodin, were the principal secular sources employed
to similar purpose by a more celebrated Presbyterian controversialist of the
Interregnum, Richard Baxter. At first Baxter also challenged the legitimacy of
the Cromwellian regime, but slowly muted his criticism and, soon after the
death of the Protector, published A Holy Commonwealth (1659). He borrowed
the marks of sovereignty from Grotius and Bodin, and adapted the German
terminology of double sovereignty to fit his own design. Personal sovereignty
lay jointly in ruler and parliament: real sovereignty in parliament, where the
whole community was represented. Because of its dual capacity parliament,
with the consent of the ruler, could change the constitution at will.73 This
solution amounted to a restatement of popular sovereignty, and corresponded
to the extreme absolutist position where both real and personal majesty were
vested in the ruler. Baxter was highly dubious about it, and eventually modified

70 Franklin, John Locke, pp. 62, 68�9.
71 Grotius, De jure belli ac pacis (Amsterdam, 1720), 1.3.6, p. 83 (English version,

p. 62).
72 Edward Gee, The Divine Right and Originall of the Civill Magistrate (London,

1658), pp. 174�5.
73 Richard Baxter, A Holy Commonwealth (London, 1659), pp. 195�9.
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it in the autobiographical Reliquiae Baxterianae.74 It may have been his much
respected friend, George Lawson, who persuaded him that any theory of double
sovereignty implied the supremacy of the people, and would prevent any
governing authority from operating effectively.
 Lawson, an Anglican clergyman of cautious and moderate temperament,
reached an intellectually more satisfying conclusion, one which Julian Franklin
has described as reconciling the absolutist and populist variants of sovereignty
within a constitutionalist framework. Lawson�s achievement, as Franklin
shows, was passed on to posterity through its adoption by John Locke. Lawson
accepted the parliamentary cause in the civil war, and after the execution of the
king came to terms first with the Commonwealth, and then with the Protector-
ate, much more readily than did Gee and Baxter. In 1657 he published a
refutation of Hobbes (whose theory of absolutist sovereignty has not been dealt
with here since its premisses were quite different from Bodin�s), and in the same
year composed his synthesis, Politica sacra et civilis (published in 1660).
Lawson had read Bodin, Arnisaeus, Besold and Grotius with care, and he was
particularly indebted to the latter two. He accepted majestas realis as residing
indivisibly and inalienably in the people. He refused, however, to allow an
assembly to represent, hold or enforce real sovereignty, and his view may have
persuaded Baxter to revise his own opinions. Lawson accepted the essential
qualities of supremacy, unity and permanence which Althusius had borrowed
from Bodin and applied to the sovereignty of the people. Unlike Althusius, but
like the German absolutist theorists of double sovereignty, he did not permit
real majesty to play any coactive part in government. Like those who took their
lead from Grotius, Lawson defined the nature of real majesty as constituent
power: the subjectivum commune became the subjectivum constitutivum. Like
Besold, he thought that personal sovereignty could be reposed in a corporation
of ruler and estates, or king and parliament. Like Arnisaeus he believed that the
lesser marks of sovereignty could be distributed among various bodies. In
England these lesser marks had been controlled by the king alone, and consti-
tuted his prerogative. Moreover, the constitution, framed by the real sovereign,
could include fundamental laws binding the corporate personal sovereign or
any part of it. This complex system offered a possible solution to the dilemma
posed by Hunton. If the corporate sovereign became divided within itself, the
government was dissolved, and the community might exercise its inalienable
constituent power to frame a new government.75 This is the vital thread in
Locke�s final chapter of his Second Treatise, �Of the Dissolution of Govern-
ment�.76

74 Cited by Franklin, John Locke, p. 88.
75 Ibid., pp. 68�78. See Salmon, French Religious Wars, pp. 118�20. A rather

different view of Lawson is presented by Conal Condren, George Lawson�s �Politica�
and the English Revolution (Cambridge, 1989).

76 Locke, Two Treatises of Government, ed. Peter Laslett (Cambridge, 1988 (new
edition)), 19.211�243, pp. 406�28.
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 Locke�s last chapter also contains what many modern critics have regarded
as a bizarre commentary on the exceptions made to the theory of non-resistance
by William Barclay. These sections link Locke with earlier continental debates,
and show how much English political thought belongs to its European context.
It had become a veritable trope in English polemical discourse to cite the
concessions made to resistance doctrine by Barclay and Grotius, and many of
the controversialists who did so also asserted that Bodin had allowed the right
of rebellion in certain circumstances. This certainly misrepresented Bodin�s
intentions, but could be read into his historical account of revolutionary changes
in the form of states. The triumvirate of Bodin, Barclay and Grotius was thus
repeatedly cited as approving the tenets of popular sovereignty and uncon-
sciously sharing assumptions inconsistent with the absolutist camp.77 The
practice illustrates once again the lines of convergence by which debate about
sovereignty pointed towards a new solution.
 Locke�s argument about constituent power can be regarded as the culminating
step in this long dialectical process. Bodin�s absolutist concept of sovereignty
was blended with its seeming antithesis in populist resistance doctrine, while
some of the constitutional elements that each contained were sifted out and
recombined to join sovereignty and constitutionalism in a reasonably coherent
whole. In these terms Bodin�s legacy was no simple bequest. It was absolute
monarchical sovereignty, as in seventeenth-century France; popular sover-
eignty, as in the revised monarchomach theory of Althusius; a constitutional
system of checks and balances, as in the lucubrations of many of the German
jurists; limited absolutism controlled by natural law principles, as in the trea-
tises of Grotius and Pufendorf; and finally parts of all these things together, as
in the theory of Lawson and Locke. There were, of course, many other combi-
nations of political ideas, and many other ideological legacies besides that of
Bodinian sovereignty, in seventeenth-century Europe, but perhaps there were
none that derived, as this one did, from a single mind endowed with both the
gift of innovation and a penchant for ambiguity.

J.H.M. Salmon BRYN MAWR COLLEGE

77 Some examples of the citation of the concessions to resistance made by Barclay
and Grotius, and allegedly by Bodin, are in William Prynne, The Soveraigne Power of
Parliaments and Kingdoms (London, 1643), Part 3, pp. 144�7; Algernon Sidney, Dis-
courses on Government (London, 1771), pp. 190, 229, 374; Thomas Long, A Full Answer
to All the Popular Objections (London, 1689), pp. 9�17. Long added Pufendorf�s gloss
on the concessions made by Grotius. For Algernon Sidney�s general debt to both Bodin
and Grotius see Jonathan Scott, Algernon Sidney and the Restoration Crisis, 1677�1683
(Cambridge, 1991).
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