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• 3 •
 The Absolute State

The political was an essential feature of  an authentic state according to 
Schmitt.1 A  state’s political status must be coextensive with its people and 
territory if  that state was to create any enduring stability. But Schmitt did 
not think the political exhausted the state. This chapter develops the rest of  
Schmitt’s theory of  the state.

Schmitt never wrote an Allgemeine Staatslehre (general theory of  the state), 
as many theorists of  public law from that time period did. But there are rea-
sons to believe Schmitt had developed at least the framework for a general 
theory of  the state. His correspondence with Ludwig Feuchtwanger, his 
editor at Duncker & Humblot, shows his Constitutional Theory (1928) began 
as an Allgemeine Staatslehre and that his article “Absolutismus [Absolutism]” 
(1926) was intended to be a prolegomena to that state theory.2 That Schmitt 
shifted to constitutional theory demonstrates not that he had abandoned the 
state but instead that the state and constitution were “intimately” linked, 
as Eric Voegelin argued.3 And The Concept of  the Political and Constitutional 
Theory were written at the same time and reflect one another’s core fea-
tures.4 Schmitt’s constitutional theory and theory of  “the political” are both 

1 Carl Schmitt, “Un giurista davanti a se stesso” in Giorgio Agamben (ed), Carl Schmitt: Un giurista 
davanti a se stesso (Neri Pozza Editore 2012) 156; Ernst- Wolfgang Böckenförde, “The Concept of  the 
Political: A Key to Understanding Carl Schmitt’s Constitutional Theory” in David Dyzenhaus (ed), Law as 
Politics: Carl Schmitt’s Critique of  Liberalism (Duke University Press 1998) 37, 41; Ellen Kennedy, “Hostis Not 
Inimicus: Toward a Theory of  the Public in the Work of  Carl Schmitt” in David Dyzenhaus (ed), Law as 
Politics: Carl Schmitt’s Critique of  Liberalism (Duke University Press 1998) 92.
2 Carl Schmitt and Ludwig Feuchtwanger, Briefwechsel 1918– 1935 (Rolf  Rieß ed, Duncker & Humblot 2007) 
123. Schmitt wrote to Feuchtwanger on January 3, 1925 “I hope to work hard over the holidays, first on a 
“philosophy of  state” (for a Handbook [Handbuch]), and then on a general theory of  the state [Allgemeine 
Staatslehre], by which I hope it becomes a good compendium both systematically and empirically and 
surpasses the many dilettantish attempts of  recent decades. The Handbuch contribution was his article 
“Absolutismus” (1926); the Allgemeine Staatslehre became his Verfassungslehre (1928).
3 Eric Voegelin, “Review of  Verfassungslehre by Carl Schmitt” in Jodi Cockerill and Barry Cooper (eds), 
Selected Book Reviews, vol 13 (University of  Missouri Press 2001) 42.
4 Böckenförde 9ff.
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intimately related to his state theory.5 The next chapter will develop his con-
stitutional theory.

The state was one of  Schmitt’s foremost concerns. He often discussed the 
state directly.6 Hofmann argues a recurring theme in Schmitt’s work is the 
legitimacy of  public power and authority.7 Cristi remarks that, “like Hobbes, 
Schmitt’s entire intellectual production was marked by a radical defense of  
the state.”8 Lübbe describes how Schmitt was interested in Hobbes above all 
for how he dealt with civil war (and what Hobbes’ state theory meant as a 
response to the Confessional Civil Wars and its implications for its twenti-
eth century parallel in modern mass democracy) and his “pessimistic” philo-
sophical anthropology.9

McCormick has analyzed in depth the relationship between Schmitt’s 
philosophical anthropology and his concept of  the state. In particular, 
McCormick examines how Schmitt followed Hobbes in characterizing 
“fear” as the central means to overcome humans’ inherent “evil” and to 
change their relationship from homo homini lupus [man a wolf  to man] to 
homo homini homo [man a man to man], that is from the state of  nature to 
the civil state.10 McCormick argues that Schmitt believed the state’s over-
whelming power “corrects” its constituents’ innate evil and this power, 
insofar as it is able to serve as their “protector,” entitles the state to their 
obedience.11

5 Ernst Fraenkel and Karl Loewenstein both refer to Schmitt’s Verfassungslehre as his state theory when 
they discuss it in English. Karl Loewenstein, Observations on Personality and Work of  Professor Carl Schmitt 
(Amherst College Archives and Special Collections 1945) 2; Cf. Ernst Fraenkel, “Zur Auseinandersetzung 
mit Carl Schmitt— Besprechung von:  Peter Schneider, Ausnahmezustand und Norm, Eine Studie zur 
Rechtslehre Carl Schmitts, Stuttgart 1957” in Hubertus Buchstein and Rainer Kühn (eds), Gesammelte 
Schriften, vol 2 (Nomos Verlagsgesellschaft 1999). German legal theorists seemed to consider a 
Verfassungslehre as an extension or form of  an Allgemeine Staatslehre in the tradition of  Jellinek, see Karl 
Loewenstein. Markus Lang, “Karl Loewenstein: From Public Law to Political Science” in Axel Fair- Schulz 
and Mario Kessler (eds), German Scholars in Exile: New Studies in Intellectual History (Rowman & Littlefield 
2011) 25.

6 Noteworthy examples include Der Wert des Staates (1914), “Zu Friedrich Meineckes ‘Idee der 
Staatsräson’ ” (1926), “Der bürgerliche Rechtsstaat” (1928), “Wesen und Werden des faschistischen Staates” 
(1929), Hugo Preuß: sein Staatsbegriff  und seine Stellung in der deutschen Staatslehre (1930), “Pluralistic State 
and Ethical State” (1932), and The Leviathan in the State Theory of  Thomas Hobbes (1938).

7 Hasso Hofmann, Legitimität gegen Legalität: der Weg der politischen Philosophie Carl Schmitts (Duncker & 
Humblot 1992) 16.

8 Renato Cristi, Carl Schmitt and Authoritarian Liberalism: Strong State, Free Economy (University of  Wales 
Press 1998) 4; Cf. Helmut Rumpf, Carl Schmitt und Thomas Hobbes: Ideelle Beziehungen und aktuelle Bedeutung 
mit einer Abhandlung über:  Die Frühschriften Carl Schmitts (Duncker & Humblot 1972) 109ff; Joseph W. 
Bendersky, Carl Schmitt: Theorist for the Reich (Princeton University Press 1983) 285.
9 Hermann Lübbe, “Carl Schmitt Liberal Rezipiert” in Helmut Quaritsch (ed), Complexio Oppositorum: Über 
Carl Schmitt (Duncker & Humblot 1988) 432.
10 John P. McCormick, Carl Schmitt’s Critique of  Liberalism:  Against Politics as Technology (Cambridge 
University Press 1997) 252.
11 Ibid 253, 273ff.
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McCormick also argues that Schmitt conceived of  the state as a mechan-
ical apparatus or a product of  an “age of  technology.” Based on this read-
ing, McCormick writes that Schmitt “might have paid better attention” to 
other facets of  Hobbes’ myth of  the state, particularly how it is more than 
machine— a great man and a mortal god.12 In McCormick’s reading, then, 
Schmitt’s state theory ends up looking exactly like what McCormick rightly 
argues Schmitt criticized:  a mechanical quid pro quo exchange of  physical 
protection for obedience— obedience to whatever (positive) law happens to 
be produced by the state.13 McCormick then writes that “if  a state is purely 
mechanical, if  no value inheres within it other than efficiency, then that 
state knows no boundaries or limits— not even that which is theoretically 
restrained in the Hobbesian state:  the protection of  individual life.”14 He 
believes Schmitt had no answer to the question “what is to keep the [state] 
from being a force of  indiscriminate domination instead of  objective neu-
trality?”15 He concludes Schmitt’s state merely executed whatever commands 
were fed into it and was incapable of  generating meaning in the lives of  its 
constituents.

But McCormick does not take up all of  Schmitt’s arguments about the 
state, arguments that address the very objections he raises. Schmitt’s 1938 The 
Leviathan in the State Theory of  Thomas Hobbes was intended as an extended 
criticism of  that “mechanical” state. And he did engage substantially with the 
richer “myth” Hobbes based his own state theory on. Schmitt was alarmed 
that Hobbes’ myth subsequently became impoverished and reduced to just 
its mechanical aspect. It is the loss of  the “mortal god” and the “giant man” 
images of  the state— which make it more than just an institution of  positive 
law and mere mechanical protection and obedience— that Schmitt lamented 
having been disenchanted and lost.16 McCormick’s criticism of  Schmitt 
reproduces Schmitt’s criticism of  the twentieth- century mechanical state. 
But Schmitt had far more to say about this richer “myth.”

Kelly also discusses Schmitt’s state theory. He argues Schmitt constructed 
an essentially tautological state theory:  “the state is political unity is the 
state.”17 While Kelly is correct that, for Schmitt, these two concepts should be 
linked, Schmitt had argued that organizations besides the state may politicize 

12 Ibid 283– 4. 13 Ibid 275.
14 John P. McCormick, “Teaching in Vain:  Carl Schmitt, Thomas Hobbes, and the Theory of  the 
Sovereign State” in Oliver Simons and Jens Meierhenrich (eds), The Oxford Handbook of  Carl Schmitt 
(Oxford University Press 2014) 23; McCormick, Carl Schmitt’s Critique of  Liberalism 279ff.
15 McCormick, Carl Schmitt’s Critique of  Liberalism 279.
16 Carl Schmitt, The Leviathan in the State Theory of  Hobbes: Meaning and Failure of  a Political Symbol (George 
Schwab and Erna Hilfstein tr, University of  Chicago Press 2008) 34– 5.
17 Duncan Kelly, The State of  the Political: Conceptions of  Politics and the State in the Thought of  Max Weber, 
Carl Schmitt, and Franz Neumann (Oxford University Press 2003) 187.
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and the state may be apolitical. The state and the political could have no rela-
tionship at all. Therein lies the cause of  the crisis of  the twentieth- century 
state, as the last chapter discussed. As politicized movements seek to impose 
their commitments as public order, they undermine the authority and legiti-
macy of  the state and the existing public order. The resulting confusion over 
the center of  public authority leads to violent domestic conflict and civil war.

Kelly, like McCormick, rightly points to the role Schmitt’s philosophical 
anthropology plays in his state theory. He argues Schmitt believed anthro-
pological evil makes man “dangerous” and suggests that the individuation 
of  political interpretation is the source of  that danger and conflict.18 It is also 
the reason why the state is necessary in the first place. But, like McCormick, 
the relationship of  “evil” to the state of  nature remains at best implicit in 
Kelly’s account.19 Kelly does not go beyond a negative critique of  human 
anthropology and concludes that Schmitt’s response to evil lay in his inter-
pretation of  Hobbes’ state as a mechanical myth— a conclusion he inherits 
from McCormick.20 There is not a clear sense of  what exactly is evil about 
human nature for Hobbes or for Schmitt, or what links evil and this danger-
ous individuated understanding of  the political.

Huber, Kervegan, and Heimes all describe how Schmitt built his state the-
ory on a conservative reading of  the history of  political thought, stretch-
ing from Hobbes to Hegel, according to which the existence of  the state 
was a precondition for any normative order at all.21 In this reading, the 
state’s monopoly over the political is justified because it holds back the 
state of  nature and the war of  all against all.22 Similarly, Bhuta analyzes how 
Schmitt’s state theory, drawing on nineteenth- century German state theory, 
defended the legitimacy of  an authoritative public legal order in order to 
allow normal social relations and meaningful human life.23 Bhuta shows how 
deeply indebted Schmitt is to the Hegelian tradition, arguing that the role 
of  Schmitt’s state is to create a substantive normative order by overcom-
ing the centrifugal forces of  individual will and egoism, which would other-
wise cause citizens to revert back to a multitude.24 Although Bhuta describes 

18 Ibid 221. 19 Ibid 245– 7. 20 Ibid 255.
21 Ernst Rudolf  Huber, “‘Positionen und Begriffe’: Eine Auseinandersetzung mit Carl Schmitt” (1941) 101 
Zeitschrift für die gesamte Staatswissenschaft 1, 8; Jean- François Kervegan, “Politik und Vernünftigkeit 
Anmerkungen zum Verhältnis zwischen Carl Schmitt und Hegel” in Helmut Quaritsch (ed), Complexio 
Oppositorum:  Über Carl Schmitt (Duncker & Humblot 1988) 375, 383– 4; Claus Heimes, Politik und 
Transzendenz: Ordnungsdenken bei Carl Schmitt und Eric Voegelin (Duncker & Humblot 2009) 47.
22 Kervegan 386; Cf. G.  W. F. Hegel, Philosophy of  Right (T. M. Knox tr, Oxford University Press 1967) 
§§257, 324.
23 Nehal Bhuta, “The Mystery of  the State: State- Concept, State- Theory and State- Making in Schmitt 
and Oakeshott” in David Dyzenhaus and Thomas Poole (eds), Law, Liberty and State: Oakeshott, Hayek and 
Schmitt on the Rule of  Law (Cambridge University Press 2015) 21ff.
24 Ibid 34f.
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Oakeshott’s state theory “as a combination of  Hegel and Hobbes”25 in that 
analysis, his claim could just as easily be made about Schmitt.

This chapter builds on these arguments and extrapolates Schmitt’s state 
theory, analyzing it as a product of  the influence of  Hegel and Hobbes. It 
does so first by discussing Schmitt’s critique of  the mechanical state. It then 
looks at Schmitt’s engagement with the social contract tradition and his the-
ory of  “scientific natural law [wissenschaftliche Naturrecht]” in his early writ-
ings and links it to his later engagement with Hobbes’ state theory. Finally, 
this chapter outlines how Schmitt understood the state as both a neutral 
force, intended to depoliticize social antagonisms, and a neutralizing force, 
intended to sustain its political status. This chapter concludes by discussing 
the meaning of  Hobbes’ mythical totality.

1. machina machinarum: the one- sidedness  
of the mechanical state

Nearly four centuries after Hobbes first published Leviathan, Schmitt thought 
that we retained only half  of  Hobbes’ original mythical “totality”:  the 
“machine of  machines” and the “giant animal.”26 The two more important 
facets of  Hobbes’ Leviathan image or myth, giant man and mortal god, had 
entirely disappeared from state theory.27 The image of  Leviathan as a giant 
animal applies only in international relations, where the state is conceived as 
an irrational elementary force.28 “Beyond the line,” Schmitt wrote, one only 

25 Ibid 21.
26 Schmitt, The Leviathan in the State Theory of  Hobbes 19. Schmitt’s interpretation of  Hobbes evolved over 
the course of  his life. His early reading of  Hobbes is that of  a positivist. But Schmitt’s reading is caught 
between the discussion of  Hobbes as a theorist of  absolute sovereignty, positive, and relativist (nominalist) 
[Carl Schmitt, Political Theology: Four Chapters on the Concept of  Sovereignty (George Schwab tr, University 
of  Chicago Press 2005) 33– 4, 47, 52] and a theorist who designed a mortal god that instituted a transcen-
dental order and fostered rationality in its constituents [ibid 48; Cf. Carl Schmitt, “Thomas Hobbes/ 
Baruch Spinoza (1919)” in Piet Tomissen (ed), Schmittiana: Beiträge zu Leben und Werk Carl Schmitts, vol VII 
(Duncker & Humblot 2001) 15– 16]. Schmitt’s understanding of  Hobbes is still marked by positivism and 
the coincidence of  power and legitimacy in the early 1930s, but Schmitt stumbles over tensions in his par-
ticular understanding of  decisionism and its implication of  arbitrary decision- making [Carl Schmitt, The 
Concept of  the Political (George Schwab tr, The University of  Chicago Press 1996) 65; Carl Schmitt, On the 
Three Types of  Juristic Thought ( Joseph W. Bendersky tr, Praeger Publishers 2004) 61, 74]. By 1938, Schmitt 
has begun to integrate his interpretation of  Hobbes’ as a theorist of  substance and legitimacy into his 
earlier reading [Schmitt, The Leviathan in the State Theory of  Hobbes 82ff]. By 1963, Schmitt depicts Hobbes 
as he saw himself: a theorist of  (relativized) natural law, someone who believes that some condition of  
legitimacy must ground any political order [Carl Schmitt, Der Begriff  des Politischen: Text von 1932 mit einem 
Vorwort und drei Corollarien (3rd edn, Duncker & Humblot 1963) 121– 3]. Despite his evolution, Schmitt’s 1963 
reading of  Hobbes ends up looking little different from his 1921 reading [Carl Schmitt, Dictatorship: From 
the Origin of  the Modern Concept of  Sovereignty to the Proletarian Class Struggle (Michael Hoelzl and Graham 
Ward trs, Polity 2013) 16– 19, 79ff. 113] on the core question of  how Hobbes theorized scientific natural law, 
which was concerned not with the content of  the decision but the fact of  having one at all.
27 Schmitt, The Leviathan in the State Theory of  Hobbes 19, 62. 28 Ibid 49– 50.
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encounters “werewolves.”29 Only within a state’s borders could civilization 
be discussed. But today, Schmitt argues, the state is domestically conceived 
of  only as a mechanical or technical instrument, by which he meant it merely 
executes whatever commands were fed into it. Schmitt believed Hobbes’ 
myth “ran aground” when it became incapable of  containing the state of  
nature, that is when it came to be understood only in technical, mechanical 
terms. Leviathan ran aground because it too had been disenchanted, reduced 
to its mere positive empirical or “scientifically” analyzable aspects.

Schmitt did argue that this mechanical image was an essential part of  the 
state. Reflecting on Hobbes’ state theory, Schmitt wrote that Hobbes con-
ceived of  the state’s institutions as a giant body and its “sovereign represen-
tative person” as its soul, which intent on its mechanical body “piloted” the 
state.30 As a mechanical entity, the state’s meaning resides in its technical, 
material perfection. This means the state neither offers nor defends any con-
ception of  right but is merely an instrument in the hands of  its pilot.31 The 
mechanical image was indeed intended to depict the state as an institution 
that merely executed whichever legal commands were “fed” into it exter-
nally. It conveyed formalized law’s qualities of  predictability and calculability 
as well as the neutrality of  the state itself.

The core principle of  the mechanical image of  Hobbes’ state, Schmitt 
argued, was the maxim protego ergo obligo. He wrote that the cogito ergo sum 
of  the mechanical state is “I protect therefore I oblige.”32 Schmitt conceived 
the mechanical image of  the state as the base of  his Hobbes- Crystal. A legiti-
mate state must at minimum guarantee its constituents’ physical or material 
security.33 Without guaranteeing this most elementary need, there could be 
“no form of  order, no reasonable legitimacy or legality.”34

Schmitt argues that the reason we conceive of  the state in mechanized 
terms today began in the eighteenth century.35 Eighteenth- century think-
ers conceived of  the state in increasingly rationalized or mechanized terms, 
gradually eroding the multifaceted sense it had in Hobbes’ time. Schmitt 
wrote that, because of  this process, “the leviathan becomes nothing other 

29 Carl Schmitt, The Nomos of  the Earth in the International Law of  the Jus Publicum Europaeum (G. L. Ulmen 
tr, Telos Press Publishing 2003) 95– 7.
30 Schmitt, “Thomas Hobbes/ Baruch Spinoza (1919)” 11, 16– 17; Schmitt, The Leviathan in the State Theory 
of  Hobbes 37, 50; Cf. Schmitt, Dictatorship 88, 270.
31 Schmitt, The Leviathan in the State Theory of  Hobbes 42; Cf. Carlo Galli, La Genealogia della Politica: Carl 
Schmitt e la crisi del pensiero politico moderno (Il Mulino 1996) 375ff.
32 Schmitt, The Concept of  the Political 52.
33 Schmitt, The Leviathan in the State Theory of  Hobbes 45.
34 Schmitt, The Concept of  the Political 52.
35 Schmitt, The Leviathan in the State Theory of  Hobbes 65; Cf. Reinhart Koselleck, Critique and 
Crisis: Enlightenment and the Pathogenesis of  Modern Society (The MIT Press 1988) 34– 5 (fn 38).
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than a huge machine, a gigantic mechanism in the service of  ensuring the 
physical protection of  those governed.”36 The rise to predominance of  stat-
utory positivism in the late nineteenth century represented the culmination 
of  that process of  mechanization.37 Statutory positivists had ended the state’s 
dualism, conceiving of  it as an institution of  power and facticity but not right 
and norms.38

As Dyzenhaus argues, Schmitt thought the totalization of  the image of  
the mechanical state reduces it to a “soulless” instrument accessible to any-
one who can seize control over it and become its “pilot” or “soul.”39 The 
state was rationalized. With the state thoroughly mechanized, it can only 
be conceived of  as an instrument of  power— a machine for executing stat-
utes.40 This mechanized state was something that could be controlled and 
instrumentalized by anyone for any purpose. There was no basis to distinguish 
a legitimate from an illegitimate use of  the state as long as the “pilot” contin-
ued to guarantee subjects’ protection.

But, Schmitt wrote, although the mechanical state is still supposed to guar-
antee its subjects’ material survival, the existence it guarantees them would 
be empty and meaningless.41 When, as previous chapters have argued, the 
state fails to generate any political status, political movements will emerge to 
fill that void. And this internal politicization can lead to violent conflict and 
civil war within the state. Schmitt’s concern was that a merely mechanical 
state, a state that consciously does not provide a political status and depolit-
icize its society, will not be able to guarantee its subjects’ material survival.

Schmitt stressed that this total mechanization of  the state was never 
Hobbes’ intent.42 Schmitt thought that a merely mechanical state could not 
justify its authority. The image of  the state as a mechanism describes a neces-
sary but insufficient quality of  political authority. Schmitt wrote this impov-
erished symbol “leaves nothing to remind people of  a ‘huge man’ and a god 
created by human reason. The leviathan assumes an inhuman or a subhuman 
appearance . . .”43 And without a single authoritative “soul,” the mechanical 

36 Schmitt, The Leviathan in the State Theory of  Hobbes 34– 5 (my emphasis).
37 Martin Loughlin, “Politonomy” in Jens Meierhenrich and Oliver Simons (eds), The Oxford Handbook of  
Carl Schmitt (Oxford University Press 2015) 3.
38 Cf. Hofmann 51, 54; Ingeborg Maus, Bürgerliche Rechtstheorie und Faschismus: Zur sozialen Funktion und 
aktuellen Wirkung der Theorie Carl Schmitts (Wilhelm Fink 1980) 53– 8.
39 David Dyzenhaus, “‘Now the Machine Runs Itself ’: Carl Schmitt on Hobbes and Kelsen” (1994– 1995) 
16 Cardozo Law Review 1, 1, 8.
40 Martin Loughlin, Foundations of  Public Law (Cambridge University Press 2010) 205ff.
41 Carl Schmitt, “The Age of  Neutralizations and Depoliticizations” (1993) 96 Telos 130, 142.
42 Schmitt, The Leviathan in the State Theory of  Hobbes 41– 2; Schmitt, “Thomas Hobbes/ Baruch Spinoza 
(1919)” 10; Schmitt, Der Begriff  des Politischen: Text von 1932 mit einem Vorwort und drei Corollarien 122.
43 Schmitt, The Leviathan in the State Theory of  Hobbes 62– 3.
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state was “devoured” by politicized movements.44 Schmitt thought Hobbes’ 
intellectual context, the coexistence of  his materialism and his Christianity, 
was often overlooked. Total mechanization was the product of  an evolution 
in ideas that Hobbes could not foresee. Disenchantment and rationalization 
were pressing problems in Hobbes’ time.

Schmitt argued that Hobbes understood the state in far richer terms. 
Although the image of  the mechanical state was a facet of  political legiti-
macy, the state was more than a powerful instrument. Hobbes’ state was 
a complex of  opposed images.45 What has been lost to state theory today, 
Schmitt argued, is the state’s connection to substantive or philosophical 
commitments.46 This philosophical connection was the state’s orientation 
by a truth- claim (in Schmitt’s Hobbes- Crystal, a “veritas”). Hobbes’ state, 
for example, was ordered by its commitment to a form of  Christianity.47 
There were as many potential types of  states as there were political statuses. 
A merely mechanical state did not “represent” any valid order at all.48 The 
totalization of  this mechanical image eroded the state’s representative quali-
ties.49 When it no longer represented any political status, the state could not 
create a unified people out of  the multitude. In other words, the loss of  the 
myth of  the state as giant man and mortal god, Schmitt argued, was decisive 
in leading to its legitimation crisis.

2. the meaning of the individual
In The Concept of  the Political, Schmitt argued a political philosophy can be 
categorized according to how it answers the question “are humans natu-
rally good?”50 If  human nature is fundamentally good, we can and will order 
ourselves naturally. The state is not only unnecessary but unjust, as it inter-
feres with that natural goodness and peaceful relations. Schmitt argued this 
dogma is the basis for worldviews that are ultimately anarchistic. If, on the 
other hand, human nature is not good but fundamentally evil, we cannot and 
will not order ourselves naturally. The state, an artificial means to produce 
order, is not only just but necessary. Schmitt wrote that this dogma is the 
basis for worldviews that are ultimately authoritarian.51 He thought that only 

44 Ibid 73. 45 Galli 790.
46 Schmitt, The Leviathan in the State Theory of  Hobbes 100 Cf. in particular Schmitt’s fn. 14.
47 Cf. Loughlin, Foundations of  Public Law 206– 7.
48 Schmitt, The Leviathan in the State Theory of  Hobbes 68– 73.
49 Carl Schmitt, Constitutional Theory ( Jeffrey Seitzer tr, Duke University Press 2008) 248.
50 Schmitt, The Concept of  the Political 58; Schmitt, Political Theology 55– 7, 66; Carl Schmitt, Political 
Romanticism (Guy Oakes tr, Transaction Publishers 2011) 3ff.
51 Schmitt associates authoritarianism with order backed by the coercive imposition of  its laws and the 
spectrum of  authoritarian states in his thought runs from the laissez- faire bourgeois Rechtsstaat to a 
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this latter type was authentically political (unless anarchists sought to impose 
their convictions, in which case they would cease to be anarchists).

In early writings, Schmitt described how social contract theory split into 
two branches:  justice- based natural law [Gerechtigkeitsnaturrecht] and scien-
tific natural law [wissenschaftliche Naturrecht]. These two branches reflect the 
two answers and show how Schmitt’s state theory might fit with the social 
contract tradition.

a. Justice- based natural law

Schmitt identified justice- based natural law with the thought of  Grotius and 
Locke. This tradition holds that natural law or laws of  reason exist even in a 
State of  Nature, they are enforceable in a non- arbitrary way, and some form 
of  public order is possible without the state. Because some juridical order 
exists independently of  the state, individuals possess some inherent juridical 
status, even if  it is a minimal one, in a state of  nature. Importantly, this status 
includes the provisions of  some basic rights and freedoms.

Regardless of  whatever institutional arrangements are generated through 
contracting, subjects’ freestanding juridical status ensures that constituted 
powers remain actually accountable to their subjects.52 Subjects may find 
their rights are better served or guaranteed outside a particular state’s juridi-
cal order in a state of  nature and will accordingly revoke their authorization 
of  that state. Because of  this inalienable right, Schmitt concluded that the 
justice- based natural law tradition holds individual freedom to be in principle 
unlimited and the state to be in principle constrained.53

Moreover, Schmitt argued this tradition holds that, for the existence of  natu-
ral law or laws of  reason to have any meaning in the state of  nature, they must 
somehow generate consensus on their content and application. This argu-
ment could either presuppose God has the ultimate authority to interpret and 
enforce the law, as Locke and Grotius do, and Schmitt argued that this tradition 
grew out of  Christian natural law,54 or this argument could presuppose a natu-
ral harmony of  individual reason on fundamental laws of  nature in this world, 
as anarchism seemed to do. Either way, it presupposes that “there can be no 
doubt about what is right and what is in the public interest . . . [that] a com-
mon, equal and unmediated conviction” about right emerges immanently.55

totalitarian state. Here, he understands authoritarian descriptively. In this sense, he seems to adopt argu-
ments from the anarchist tradition but without their corresponding pejorative valuation of  authority.
52 Schmitt, Dictatorship 98– 9. 53 Ibid 98; Cf. Schmitt, Constitutional Theory 170ff.
54 Schmitt, Dictatorship 99.
55 Ibid 18– 19. Franz L. Neumann, “The Social Significance of  the Basic Laws in the Weimar Constitution” 
(1981) 10 Economy and Society 333; Franz L. Neumann, “The Decay of  German Democracy” in W.E. 
Scheuerman (ed), The Rule of  Law under Siege (University of  California Press 1996) 31.
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But Schmitt thought this last presupposition begs questions. If  order and 
rights exist independently of  the state, what function does the state serve? 
Why constitute or contract into a state at all? This tradition appears to under-
mine the justification and purpose of  the state. And in fact this is related to 
the anarchist objections to the state: the state should have no authority to 
interpret and enforce the law because individuals’ natural reasoning gener-
ates a more legitimate order than anything the state could. Moreover, in that 
condition, coercion seems wholly unnecessary.

Schmitt thought there are very few true anarchists, however.56 This justice- 
based natural law tradition originated with the presupposition of  a powerful 
and rational god. It recognized that there are limits to an individual’s ability 
to interpret the laws of  reason in this world and the state is justified to con-
cretize and promulgate a single authoritative interpretation of  natural law. 
Locke, for example, recognized that individuals need an authority to interpret 
to obtain a meaningful and enduring peace.57 For this reason, he eventually 
defended the validity of  the state’s public order and its right to interpret law. 
Schmitt added that most often proponents of  justice- based natural law “do 
not mean either the plebs or the incondita et confusa turba [the confused and 
disordered crowd], but only the people who are represented . . .”58 Schmitt 
singled out Locke on this point and claimed Locke had both ruled the masses 
out of  his state theory altogether and ultimately denied that individual rea-
son would naturally harmonize on the concrete meaning of  the laws of  rea-
son. In other words, this tradition was never intended to grant any right to 
interpret directly to a multitude. It presupposed a harmonizing reason or 
right prior to actual individuals that was the basis of  political legitimacy.

Historically, Schmitt thought the justice- based natural law tradition did 
reluctantly buy into the fundamental claim of  the scientific natural law tra-
dition: it accepted that the state was necessary for a peaceful and meaningful 
existence. I suspect that Schmitt hoped to force liberals and democrats to 
recognize there are fundamental issues that require a single, authoritative 
interpretation and that this authority includes the right to compel obedience 
to its order.59 He insisted that liberals and democrats actually do hold polit-
ical attitudes and recognize some degree of  human “evil,” in the sense of  
disharmony and instability— even if  they did not recognize it explicitly. They 

56 Schmitt, The Concept of  the Political 64.
57 John Locke, Two Treatises of  Government (Cambridge University Press 1994) 282.
58 Schmitt, Dictatorship 19.
59 Schmitt explicitly remarks in “Ethic of  State and Pluralistic State” that even Kantians and liberals pre-
suppose an independent ethic of  the state that authorizes its power and unity. Carl Schmitt, “Ethic of  
State and Pluralistic State” in Chantal Mouffe (ed), The Challenge of  Carl Schmitt (Verso 1999) 196. In his 
commentary on Schmitt, Strauss seems to argue this point too: liberalism, in its emphasis on basic indi-
vidual freedoms, “forgets” there is a limit to freedom, no matter how liberal one is. Leo Strauss, “Notes 
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should also recognize that some authoritative status— even if  that authority 
and constraint is minimal— is necessary to overcome the antagonisms that 
naturally occur among humans.60

b. Scientific natural law

In The Concept of  the Political, Schmitt writes a pessimistic conception of  
man “is the fundamental presupposition of  a specifically political philosophy 
[Gedankensystem].”61 He argues that, were human nature naturally “good,” 
there would be no need for political institutions. Schmitt thinks an authentic 
political philosophy will on some level justify political authority over indi-
vidual license.62 Individual license was dangerous because the general mass 
of  people “was something irrational that needed to be governed and led by 
reason.”63 State and political theory thus considers what orders and institu-
tions are necessary to overcome the worst aspects of  human nature in order 
to allow any sort of  meaningful existence to be possible at all. For Schmitt, 
political philosophy was a question of  what and how much authority was 
necessary to hold back the evil of  human nature.64

Schmitt developed his arguments about the disorder inherent in human 
nature. Schmitt wrote that man’s unchecked animality, drives, and passions 
give rise to evil and that this is the fundamental law of  political life.65 But the 
deeper cause of  “evil” is not individuals’ failure to exercise reason or to obey 
the dictates of  morality. To the contrary, Schmitt thought individuals exercis-
ing reason and behaving morally, however they understood it, was the source 
of  the problem. He wrote that the source of  the insecurity in the state of  
nature was “the conviction of  each side that it possesses the truth, the good, 
and the just [which brings] about the worst enmities, finally the “bellum” of  
all against all.”66 That is, the cause of  the state of  nature is human moral con-
viction and humans’ drive to realize those convictions concretely, as public 
order. As individuals form and act on intentions in the absence of  the state 
and its public legal order, they create a condition of  insecurity.

on The Concept of  the Political” in The Concept of  the Political (The University of  Chicago Press 1996) 92; Cf. 
Schmitt, The Concept of  the Political 61.
60 Schmitt, The Concept of  the Political 58; Schmitt, Political Theology 55– 7, 66; Schmitt, Political 
Romanticism 3ff.
61 Schmitt, The Concept of  the Political 65; Cf. Hofmann 112, 117, 164.
62 Schmitt, The Concept of  the Political 58– 9; Schmitt, Political Theology 55– 7; Schmitt, Political Romanticism 
3ff; Schmitt, Dictatorship 6.
63 Schmitt, Dictatorship 7. 64 Schmitt, The Concept of  the Political 61.
65 Ibid 59; Cf. Strauss 95, 98– 9; William E. Scheuerman, Carl Schmitt: The End of  Law (Rowman & Littlefield 
Publisher, Inc. 1999) 232.
66 Schmitt, The Concept of  the Political 65; Cf. Schmitt, Dictatorship 17.
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Why would Schmitt conclude that beliefs about “truth, goodness, and jus-
tice,” subjectively well- intentioned acts, are the source of  existential conflict? 
The answer has to do with a form of  skepticism, which derives from Hobbes’ 
nominalism, and which Schmitt plugged into Weber’s theory of  disenchant-
ment and pluralism.67 Schmitt concluded that the world is ethically irrational. 
Commitments and worldviews are not objectively verifiable facts; individuals 
are affected by them. Outside the state, this perspectivism becomes a source 
of  political conflict. Groups subscribe to different and sometimes opposed 
commitments and worldviews. But even a shared set of  commitments and 
worldviews can give rise to disagreements among adherents about how to 
interpret their shared values concretely. For this latter case, Schmitt probably 
had in mind something like Hobbes’ remarks about the laws of  nature in De 
Cive VI.16. There, Hobbes wrote that “Theft, Murder, Adultery, and all wrongs 
[injuriae] are forbidden by the laws of  nature, but what is it to count as a theft 
on the part of  a citizen, or as a murder or adultery or a wrongful act is to be 
determined by the civil, not the natural, law . . .” Even if  reason converges on 
the validity of  these laws in the abstract, it does not guarantee convergence 
on their concrete meaning and practice. An authoritative decision on when 
something counts as murder (as opposed to a justifiable killing) or theft (as 
opposed to legitimate appropriation) is required. That authority is absent 
“naturally,” which is to say outside the state.

Schmitt argued that some of  these oppositions among commitments and 
worldviews will be political, in the sense discussed in Chapter 2. That is, a 
political commitment is the foundation of  a particular public order. That 
commitment is actualized through institutions like public law, which brings 
the commitment to bear on how individuals behave and interact with one 
another. Its members would risk death to maintain that order and its actual-
ity. They see that order as right and its opposition as wrong. These normative 
qualities of  rightness and wrongness, Schmitt believed, extend also to mem-
bers who practice those commitments. What causes a state of  nature- like 
condition, Schmitt believed, is when adherents of  different commitments 
compete to impose them across a space in the absence of  an authoritative 
public status.

Schmitt described Hobbes’ scientific natural law tradition as arguing that, 
outside of  the state, where there is no recognized authoritative interpreta-
tion of  what is right, the question of  “what right is” or “who decides” is left 
to those involved to decide. And those involved will of  course seek to impose 
their convictions of  what right is. In these circumstances, Schmitt argued, 
each has as much “right” as his or her power (potentia) grants, including 

67 For Schmitt on Hobbes’ nominalism, see Carl Schmitt, “Die vollendete Reformation” (1963) 4 Der 
Staat 51, 53.
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the authority to interpret existential commitments and their concrete real-
ization.68 He emphasized that, in the moral vacuum of  the state of  nature, 
there can be no juridical status or rights.69 Not even property rights exist in 
a state of  nature.70 These sorts of  rights can only be established by judicial 
order.71 Right in a state of  nature is an extension of  the fact of  one’s power. 
This “right” to exercise one’s power however one sees fit, without constraint, 
amounts to a state of  license (licentia), which Schmitt likened to a vacuum in 
which individual atoms collide against one another randomly and violently.72

Schmitt argued that to suggest that a juridical status exists in this condi-
tion, as the justice- based natural law tradition seeks to, makes little sense.73 
The most violent “collisions” occur precisely over the concrete meaning of  
status- claims. And that status becomes normalized only as long as whoever is 
committed to it is stronger than whoever opposes it politically. But, Schmitt 
argued, this is no real solution to the state of  nature and its political plural-
ism. In a state of  nature the answer to “who decides” becomes a question of  
who has the power to compel their ideal or interpretation at a given moment. 
“Right” becomes an extension of  power. But power is hardly a basis for legit-
imacy and generates no lasting peace. So, Schmitt insisted, there can be no 
right [Recht] in a state of  nature.74 As long as the right to interpret what val-
ues ought to structure public order and how they ought to do so remains 
individuated, the state of  nature exists. An authority is needed to overcome 
this condition, which Schmitt thought is best characterized as one of  beastly 
egoism and domination, in which “man is a wolf  to man.”75 In sum, without 
political authority, no meaningful and lasting existential commitments could 
be made.76

In his Die Tyrannei der Werte (1959), Schmitt linked his interpretation of  
Hobbes’ state of  nature to Weber’s arguments about disenchantment and 
value- pluralism, writing that

The purely subjective freedom of  [individual] value- determination 
[Wertsetzung] leads to an eternal struggle of  values   and Weltanschauungen, a 
war of  all with all, an eternal bellum omnium contra omnes, to which the old 
bellum omnium contra omnes and even the murderous state of  nature of  the 

68 Carl Schmitt. Der totale Staat bei Thomas Hobbes. NRW Folder 19965.
69 Schmitt, “Ethic of  State and Pluralistic State” 199. 70 Schmitt, Dictatorship 17.
71 Schmitt seems to borrow this from Laband, his teacher. Cf. Loughlin, Foundations of  Public Law 320.
72 Schmitt, “Thomas Hobbes/ Baruch Spinoza (1919)” 15. 73 Schmitt, Dictatorship 16– 17, 99.
74 Schmitt, Der totale Staat bei Thomas Hobbes.
75 Schmitt, The Leviathan in the State Theory of  Hobbes 31; Schmitt, Der Begriff  des Politischen: Text von 1932 
mit einem Vorwort und drei Corollarien 121; Schmitt, The Nomos of  the Earth in the International Law of  the 
Jus Publicum Europaeum 95– 9; Carl Schmitt, Gespräch über die Macht und den Zugang zum Machthaber (Klett- 
Cotta 2012) 12.
76 Schmitt, Der totale Staat bei Thomas Hobbes; Schmitt, The Leviathan in the State Theory of  Hobbes 11, 21– 2.
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political philosophy of  Thomas Hobbes is truly idyllic in comparison. The old 
gods rise from their graves and fight their old battles once again, but disen-
chanted and— it should not be added— with new means in the struggle which 
are no longer mere weapons but terrifying means of  annihilation and exter-
mination, atrocious products of  value- free science and the industrialism and 
technology serving it. What is for one the devil is for the other god. “And so it 
goes throughout all the orders of  life . . . and indeed for all time” . . . It is always 
values that precipitate the conflict and sustain enmity. That the old gods have 
become disenchanted and become merely accepted values makes the conflict 
spectral and the antagonists hopelessly polemical. That is the nightmare Max 
Weber’s depiction presents to us.77

Löwith recognized this thread in Schmitt’s thought, writing that he was pre-
occupied by how value- pluralism fueled conflict and kept Enmity alive, cre-
ating that state of  nature.78 The total depoliticization of  the state gave free 
rein to this sort of  value pluralism. The depoliticized state not only could 
not hold back this “natural” condition, it exacerbated tensions because— 
as a machine for enacting the will of  whoever controlled it— its possession 
heightened the stakes of  conflict. Hofmann rightly remarks that in Schmitt’s 
reading of  Hobbes, the state of  nature is not actually a natural state at all but 
the natureless, worldless state of  permanent emergency that emerges when 
political order breaks down.79

3. the value of the state
Schmitt, still drawing on Hobbes, asked how escape from this “natural” con-
dition was possible. The answer was a “spark of  reason.”80 Reason recognizes 
the cause of  the state of  war is the politicized pluralism resulting from the 
unlimited right to interpret. It recognizes the problem to be the lack of  an 
answer to the Hobbesian question of  “who decides?,” that is who decides 

77 Carl Schmitt, Die Tyrannei der Werte (Duncker & Humblot 2011) 39– 40. This can be compared to 
Schmitt’s remarks in Political Theology (which began as an essay in remembrance of  Max Weber), which 
also link the problem of  subjective valuation to the bellum omnium contra omnes: “Everyone agrees that 
whenever antagonisms [Gegensätze] appear within a state, every party of  course only wants the general 
good [jede Partei natürlich nur das allgemeine Beste will]— indeed therein resides the bellum omnium contra 
omnes.” Schmitt, Political Theology 9 (translation altered). Although every party “only wants the general 
good,” the assertion of  what good consists in can be enough to rupture the state when it is politically 
antagonizing. Subjective valuation is therefore a main cause of  political instability; political theology is the 
problem of  how antagonistic conceptions of  right compete to be realized concretely.
78 Karl Löwith, “Max Weber und Carl Schmitt” (2007) 2 Zeitschrift für Kulturphilosophie 365, 373.
79 Hofmann 164.
80 Schmitt, The Leviathan in the State Theory of  Hobbes 33, 92, 97; Cf. Schmitt, “Die vollendete Reformation” 
64ff; Carl Schmitt, Political Theology II (Polity 2008) 51, 114ff; Schmitt, Constitutional Theory 88– 93; Carl 
Schmitt, “Zu Friedrich Meineckes ‘Idee der Staatsräson’” in Positionen und Begriffe im Kampf  mit Weimar— 
Genf— Versailles (Duncker & Humboldt 1988) 50.
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authoritatively on the concrete meaning of  what is true and right? Truth- 
claims and commitments themselves cannot decide because it is competing 
interpretations about truth that produce the state of  nature in the first place. 
Reason recognizes that plural ideals of  public order cannot coexist in a sin-
gle territory. Schmitt thought that this was the lesson Hobbes learned from 
the Confessional Civil Wars.81 The adoption of  “truth” as the basis of  public 
order was a source of  disorder. Lübbe argues that Schmitt believed this cru-
cial change occurred when Hobbes shifted the foundation of  public order 
from “truth” to the authority to interpret it publicly.82

Reason could nevertheless recognize peace as a value all can agree on, 
Schmitt argues. So, in a state of  nature, peace becomes the highest good and 
the first law of  reason is to seek peace.83 And this law of  nature is “scientific,” 
Schmitt thought, because its justification does not derive from any substan-
tive truth- claim. It is not a normative claim about which public order is just. 
It is a precondition for any public order whatsoever, “just” or “unjust.”

The state could not be justified by politicized religious commitments 
because those commitments were the source of  its collapse. The justification 
for the state had to come from instrumental or hypothetical reasoning:  if  
one wants to realize public order, something he thinks all are motivated to 
achieve, then one must surrender the right to interpret. It is only afterwards, 
after overcoming the problem of  the insecurity of  the state of  nature and the 
existential conflicts it allows, that non- political questions can even be asked. 
In this sense, what distinguishes the scientific natural law is its focus on formal 
conditions for public order rather than the correct content of  public order.

So, Schmitt argued, this spark of  reason leads individuals to collectively 
cede their right to interpret to a sovereign authority, which they author-
ize to interpret the concrete meaning of  their existential commitments.84 
Reasonability means the state theorized by scientific natural law is not the 
product of  an actual contract, even tacitly, but a hypothetical contract. It is 
a dictate of  reason. Schmitt called the state an imperium rationis— the rule of  
reason.85 Schmitt likened the authorization of  the state by the multitude to 
a chemical reaction: the “energy” of  individuated atoms is “consumed” as 
they unite to form “a people.”86 The state obtains “unlimited and irrevoca-
ble” authority in the process.87 State authority overcomes the chaos naturally 

81 Loughlin, Foundations of  Public Law 68. 82 Lübbe 431.
83 Schmitt, “Thomas Hobbes/ Baruch Spinoza (1919)” 12ff; Schmitt, “Die vollendete Reformation” 51 Der 
totale Staat bei Thomas Hobbes.
84 Loughlin, “Politonomy” 4.
85 Schmitt, Der Begriff  des Politischen: Text von 1932 mit einem Vorwort und drei Corollarien 122.
86 Schmitt, “Thomas Hobbes/ Baruch Spinoza (1919)” 16; Schmitt, Der totale Staat bei Thomas Hobbes.
87 Schmitt, “Thomas Hobbes/ Baruch Spinoza (1919)”15.
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resulting from human nature— conviction, perspectivism, and the right to 
interpret— because its political decisions bind its subjects by imputing them 
to its subjects, the legal authors of  its decisions.88

Hobbes’ maxim auctoritas non veritas facit legem sits at the center of  
Schmitt’s state theory. Schmitt argued that the state as constrained by the 
need to satisfy the dual demands of  concretizing a neutralizing status (the 
political) and guaranteeing security (peace).89 As discussed in Chapter 2, 
a state requires both to be legitimate and to endure over time. Peace can-
not be had without a shared commitment to that political status, which 
requires an authoritative representation of  the community’s political sta-
tus.90 He conceived of  the state as a power that actualizes a status and 
guarantees that status and its adherents within a given territory. But he 
also conceived of  the state as a supreme judge, who decides the concrete 
meaning of  that status to prevent conflicts arising over the ambiguities of  
“mere words.”

a. Indirect and direct powers

The real capacity to actualize or concretize a political status is extremely 
important to Schmitt’s account of  the state. Schmitt seized on a distinc-
tion Hobbes makes between “direct” and “indirect” power in Chapter  42 
of  Leviathan. He expressed this through the fourth axis of  his Hobbes- 
Crystal: “potestas directa, non indirecta,” discussed in Chapter 2. For Hobbes, 
and for Schmitt, both direct and indirect powers claim the right to interpret 
truth and right and make it actual.91 Besides subjects’ rational authorization, 
what distinguishes the state from other claimants to the authority to inter-
pret is that these claimants may lack power of  their own and are forced to 
rely on “indirect” methods to concretize their commitments as a political 
status.

Indirect powers claim the authority to interpret, to command and enforce 
what is right.92 The basis for this claim to authority is not generated by the 
reasoning process that the scientific natural law tradition relies on. It is 
instead because the indirect power claims some sort of  unmediated access 
to truth and right. The indirect power’s authority to interpret is bestowed 
from above. An indirect power does not possess the capacity to realize its 

88 Renato Cristi, “Carl Schmitt on Sovereignty and Constituent Power” in David Dyzenhaus (ed), Law as 
Politics: Carl Schmitt’s Critique of  Liberalism (Duke University Press 1998) 193.
89 Schmitt, Political Theology 33.
90 Schmitt, Dictatorship 16– 17; Cf. Loughlin, Foundations of  Public Law 105, 144– 5.
91 Cf. Thomas Hobbes, Leviathan (Cambridge University Press 1996) 395.
92 Schmitt, “Völkerrechtliche Neutralität und völkische Totalität” 295– 6; Cf. Hobbes 394– 5.
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interpretations on its own. It cannot legislate directly. Instead, it only encour-
ages others to actualize and enforce its interpretation. And it does so inde-
pendently of  the direct power of  the state.

For Schmitt, Weimar’s total movements and the “universalistic claims” 
of  the “Geneva Establishment” and the Soviet- dominated Comintern 
were the twentieth- century analogues of  Hobbes’ Papists, Anglicans, and 
Presbyterians.93 Each indirect power’s insistence on its right to interpret exac-
erbated the crisis in Weimar’s authority by turning public opinion against 
the state. Aided by the mechanization of  Weimar, they challenged the right 
of  the Weimar state and constitution to decide independently and sought to 
impose the “truth” and “right” they possessed.

Indirect powers’ claims to the right to interpret public truth and right 
authoritatively for Weimar was, Schmitt argued, the same phenomenon 
Hobbes identified as the cause of  the war of  all against all. Multiple interpre-
tations of  law place subjects in a dilemma where they do not know whose 
law to obey when those laws conflict. Schmitt agreed with Hobbes: men can-
not serve two masters. The legal and political pluralism caused by indirect 
powers marks a return to the state of  nature.

According to Schmitt, the state as a direct power was the sole entity capa-
ble of  representing a political status concretely (i.e. by issuing laws, deciding 
on their concrete application, and enforcing them) and, by guaranteeing its 
constituents physical security, satisfying both the first law of  reason and that 
intentional drive.94 Among other things, a direct power guarantees its sub-
jects’ security. The state concretizes its interpretation of  its political status, 
whose highest legal expression is the constitution, directly by “commanding” 
legal statutes.95 So the state realizes a status directly through formal legisla-
tion and the police and by providing clarity on that status it enables subjects 
to reliably predict the consequences for their actions. A direct power makes 
a juridical idea real.

By placing the axiom auctoritas non veritas facit legem equidistant from the 
poles in his Hobbes- Crystal of  veritas (above) and material security (below), 
Schmitt strove to highlight how legitimate authority mediates and satisfies 
these two sometimes opposed “needs” of  human nature. Given the empha-
sis on material security for valid authority, one can see why Schmitt thought 
that Hobbes’ state theory paved the way for the eventual disenchantment 
or neutralization of  the state. Nevertheless, Schmitt thought that Hobbes 

93 Schmitt, “Völkerrechtliche Neutralität und völkische Totalität” 295.
94 Cf. Schmitt, Der Begriff  des Politischen 121; Schmitt, “Die vollendete Reformation” 66– 7; Schmitt, The 
Leviathan in the State Theory of  Hobbes 33, 53, 59.
95 Schmitt, Constitutional Theory 59ff.
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defended a state form that was “open” to transcendence, to truth, even if  
it was irreducible to it. For Hobbes, it was a foregone conclusion that the 
political order of  the state, its confessio, would be Christian. Thus, according 
to Schmitt, Hobbes’ state rested on a politically enchanted foundation. From 
this example, Schmitt inferred that all states must represent some neutral-
izing status in order to generate peace and order.96 States must define what 
is political.

Schmitt thought clarity over the political and political authority created a 
dual relationship of  the state to its subjects. On non- political questions, he 
saw the state as a neutral third. Here, the state authority acts as an impartial 
or disinterested judge. On political questions, however, he saw the state as 
a neutralizing third. On such questions, the state was neither disinterested 
nor impartial. To the contrary, he argued, the state authority must jealously 
defend its monopoly over the authority to interpret its political status, who 
its Friends and Enemies are, to continue to exist.97

b. State neutrality

Clarity over what is political, Schmitt believed, allows for a corresponding 
clarity in what is not political. As discussed in Chapter 2, Schmitt thought 
political homogeneity allows social heterogeneity. Both Hofmann and Maus 
argue that Schmitt sought to rejuvenate the nineteenth- century distinction 
between state and society.98 Similarly, Kervegan argues Schmitt did not seek 
a totalitarian state, which did not recognize a non- public sphere, but instead 
to clearly demarcate what was and what was not political— and therefore 
what fell under the state’s authority.99 And Schmitt envisaged a withdrawal of  
the state from those non- political spheres of  society.100 In effect, he saw this 
distinction in authority as enabling the liberalization of  those non- political 
spheres. In this way, Schmitt not only understood state authority and social 
liberties to be compatible but he even saw political authority as a prerequisite 
for social liberty.

96 Schmitt, Der Begriff  des Politischen 122; Cf. Cristi, Carl Schmitt and Authoritarian Liberalism 172; 
Scheuerman 104; Galli 653.

97 Hofmann XXII– XXIII.
98 Ibid 122; Maus 153; see Carl Schmitt, Der Hüter der Verfassung (4th edn, Duncker & Humblot 1931) 78– 80; 
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The state’s disinterest in non- political spheres constitutes it as a different 
sort of  authority and, as such, the state plays an important role in civil society. 
Its disinterest allows it to mediate social disputes like a judge in private law. 
The state hears out and decides on disputes among Friends. Schmitt thought 
that because disputants remain within a single political status, in agreement 
essentially on the rules of  the game and their commitments, even those who 
lose out in the state’s judicial decisions will nonetheless accept the broader 
legitimacy of  the public order.

Schmitt broke state neutrality down into four categories:101

 1. Neutrality in the sense of  objectivity and impartiality [Sachlichkeit] on the 
basis of  a recognized norm.
This is the neutrality of  the judge insofar as he decides on the basis of  a 
recognized law [Gesetz] whose contents are determinable. The tie to the 
law allows the judge to have both objectivity and relative autonomy from 
other aspects of  the will of  the state (i.e. when it is expressed through means 
besides statutory regulation); this neutrality indeed comes to a decision, just 
not a political decision.

 2. Neutrality on the basis of  unegoistic- uninterested expertise [Sachkunde].
This is the neutrality of  the expert evaluator and counselor, the expert 
observer, insofar as it is not an interested representative or exponent of  the 
pluralistic system, this neutrality is based on the authority of  the mediator 
and conciliator (unless it falls under the third type).

 3. Neutrality as an expression of  the unity and totality that incorporates all 
opposed groups, and therefore the unity and totality that relativizes all opposi-
tions within itself.
This is the neutrality of  the state decision on domestic political oppositions, 
against the fragmentation and division of  the state into political parties and 
particular interests, if  the decision brings the interest of  the state’s totality 
to bear.

 4. Neutrality of  the foreigner, standing completely outside an issue, who if  neces-
sary effects the decision and therefore unity from without as a third party.
This is the objectivity of  the protector opposed to its protectorate state 
and its domestic political oppositions, of  the conqueror towards the var-
ious groups in a colony of  the British towards Hindus and Muslims in 
India, of  Pilate (quid est veritas?) toward the religious controversies of  
the Jews.

101 Schmitt, Der Hüter der Verfassung 114– 15; Reprinted as Carl Schmitt, “Übersicht über die verschiedenen 
Bedeutungen und Funktionen des Begriffes der innerpolitischen Neutralität des Staates” in Positionen und 
Begriffe im Kampf  mit Weimar— Genf— Versailles 1923– 1939 (Duncker & Humblot 1988).
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The first, second, and fourth types of  neutrality all conceive of  the state as a 
neutral or disinterested third on non- political matters: the state was neutral 
because it was disinterested in the matter and that disinterest allowed it to 
act as a judge. The state’s rulings were accepted as legitimate because of  its 
agnosticism and social value- neutrality.102 As a neutral third, the state really 
was merely mechanical.

c. Neutralizing state

Schmitt had two aims in demarcating the state and society. First, as described 
above, he was interested in delineating an apolitical space, where the state 
had no political authority. Second, he wanted to define the meaning of  the 
state’s authority on political matters. Huber describes how Schmitt saw two 
possibilities for neutrality.103 When a state acted as a neutral third, it offered 
no values of  its own. In this case, the state was agnostic toward the con-
tent of  the values and goals of  actors in civil society, as long as they were 
peaceful. But the state could also serve as a neutralizing force by transcend-
ing the politicized pluralism in society as a higher neutralizing third. This 
latter possibility is expressed by the third type of  neutrality above. In this 
latter case, the state limited value- pluralism. These two possibilities cor-
responded to Schmitt’s concepts of  the quantitatively and qualitatively total 
states. Kervegan argues how, although the state can relativize disputes by 
excluding them from its jurisdiction, Schmitt also described cases where the 
state must intervene not as a neutral third but as a neutralizing or higher 
third.104 The state cannot be totally value- neutral or adopt an agnostic stance 
toward all commitments. Regarding its political status, Schmitt thought it 
must be interested because without that authoritative status, society will 
self- organize politically and fill that void.105 In the case of  liberal democratic 
states like Weimar, the totalization of  the value- neutrality of  the state is 
the totalization of  its state form, its democratic procedures, over its politi-
cal content.106 Schmitt thought this relationship cannot be maintained over 
time. An authentic state must adopt an interested and neutralizing per-
spective. The third form of  neutrality in the above typology articulates this 
difference.

Here, Schmitt clearly stood within the nineteenth- century German tradi-
tion of  state theory, as some have emphasized. In his analysis, Bhuta writes 
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that this tradition understands the state to be “a comprehensive unity of  
social life and an order of  domination authorized to guarantee the moral 
relations of  this social order.”107 Indeed, Schmitt saw the state as the guaran-
tor of  the unity of  its order, and authorized to act as a “higher third” vis- à- vis 
its subjects. It embodied or represented their political status in order to depo-
liticize all other relationships within society. Schmitt wrote, the state

is, by its nature, the status. In other words, it is a total status, which renders 
relative all other forms of  status inside of  itself. The state cannot recognize 
a status internal to its own that is inalterably prior to or superior to it, the 
state, and that, therefore, has a public law character with rights equal to the 
state.108

Schmitt believed an authentic state must continually concretize its status and 
neutralize political conflict.109 Here the state ceases to be merely disinterested, 
mechanical, or agnostic. It is instead interested, personal, and dogmatic.

In “Absolutismus,” Schmitt described how Hegel first conceptualized the 
“Absolute State.”110 This Absolute State, Schmitt wrote, unites the opposed or 
antagonistic interests of  society to overcome factionalism and generate genu-
ine political homogeneity. And it publicly realizes the “Ethical Idea” in space 
and time.111 In other words, acting as a higher third, the state is the institu-
tion that concretizes the political. He also argued that Hegel was only par-
tially correct to describe the state as “present god.” In fact, he thought, just 
as the sovereignty of  the political must be represented, so too must the state 
be represented.112 Hobbes described the state as a mortal god. By introducing 
the qualification that the state is represented, Schmitt implied the state was 
an ideal— just like the political was. As “represented god,” the state mediated 
between the abstract political status, whatever its content may be, and con-
crete reality.

And it is the state as such that is a represented mortal god.113 Schmitt argued 
the state as a comprehensive status is distinct from state form and it is a mis-
take to confuse the two.114 He took care to distinguish the absolute authority 
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and sovereignty of  the state from the will expressed by its government or 
representative. Historically, he argued, this distinction was collapsed. So, for 
example, in its early stage of  princely absolutism, the will of  the prince coin-
cided with the Absolute State. But with the separation of  powers, the will 
of  the state’s representative became distinct from the absolute nature of  its 
political status.115 The separation of  powers allows us to distinguish the abso-
lutism of  the state’s public legal order from the institutional power wielded 
by its representatives.116 Recognizing the distinction between state and state 
form led Schmitt to argue that the unconstrained expression of  an unprinci-
pled will is potentially tyrannical— whether expressed monarchically or dem-
ocratically. In this way, Schmitt argued, the Absolute State could and did align 
with the interests of  nineteenth- century liberals in undermining the power 
of  the absolute monarch.117 Liberal absolutism, its commitment to basic indi-
vidual liberties established as its authoritative political status, constrained 
the exercise of  governmental power, particularly that of  the monarch. For 
this reason, Schmitt argued the Absolute State was perfectly compatible with 
nineteenth- century liberalism even if  the absolute power of  any one branch 
of  government was not. Even as the state’s form was balanced against itself, 
its political status remained absolute.

Notoriously, Schmitt once examined Italian fascism through the lens of  
his state theory in a book review he wrote in 1929. Although this is an alarm-
ing direction to take, it is nevertheless noteworthy because of  how Schmitt 
framed the Italian state in Hegelian terms. The Italian fascist state, Schmitt 
wrote, restored the state’s authority by overcoming the influence of  indirect 
powers, denying “invisible and irresponsible” social or private powers the 
ability to promote their own interests at the expense of  others and at the 
expense of  the whole.118 It reasserted a political status against the instability 
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caused by democratization. The virtue of  the fascist state, according to 
Schmitt, was that it aimed to be a higher third (rather than merely a neutral 
third or an instrument of  private powers and social movements) oriented by 
the common good. It was capable of  resisting and overcoming the otherwise 
“uncontrollable mass desires and resentment” that modern mass democracy 
produces and which led factions to attempt to impose “radical” decisions, 
destabilizing state and society.119 What he seems to admire about Italian 
fascism is its “Gentilean” Hegelian qualities: how the state overcomes and 
depoliticizes the (potentially) political antitheses in society, uniting it into a 
political whole. Schmitt was interested in it in 1927 because it purported to 
act as a Hegelian “higher third” and it is this theme that resonates through-
out Schmitt’s review.

Schmitt’s embrace of  this Hegelian- influenced organic approach to the state 
is at its clearest in his 1914 Der Wert des Staates. There, he focused on how indi-
vidual egoism upsets the state’s order.120 He argued it was a mistake to believe 
that freedom consisted in arbitrary willing. Freedom consisted in the exercise 
of  reason over passion. Unchecked individual egoism and particularism could 
undermine the rule of  reason. The state’s role was to harmonize individuals’ 
ends so that they could become the rational beings they actually are and realize 
their full potential.121 Just as Schmitt warned of  the consequences of  arbitrary 
individual wills for order and peace, so too does he deny the state aimed at mere 
procedural- mechanical enforcement of  positive law.122

Even in 1914, Schmitt was emphatic that the state was not merely an exten-
sion of  positive law. He argues the state’s role is to realize Recht in the world. 
Recht by itself  is powerless. The state, however, can bridge the separation 
between facts and norms. Hofmann argues that for Schmitt the state is the 
medium through which abstract Recht becomes positive, through which the 
(relatively) rational becomes real.123 Similarly, Lindahl puts Schmitt’s argu-
ment succinctly, writing that “the state is anterior to positive law as the con-
crete order— the political unity— which enacts or posits a constitution in the 
legal sense of  the term: a constitutional law.”124 In his words, Schmitt wrote

[the state] is derived from Recht and its essence seen in a particular relation to 
Recht . . . From the opposition of  the norm and the real empirical world fol-
lows the position of  the state as a bridge point from one world to another. In 
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it, as a construction point, Recht as pure concept [Gedanke] turns into right as 
worldly phenomenon. The state is thus the legal entity [Rechtsgebilde], whose 
meaning consists solely in the task of  realizing Recht, bringing about a con-
dition [Zustand] in the external world, which as far as possible corresponds 
to the requirements that can themselves be deduced from the concepts of  
Recht [Rechtsgedanken] for the restraint of  individuals and the establishment 
[Einrichtung] of  that external world.125

In this early work, Schmitt argued the state is the only entity capable of  
legitimately bridging the gap between right and fact, in the process over-
coming order- destroying individual passion and egoism.126 The state could 
not be understood exclusively in terms of  right or power but combined 
both.127 Its legitimacy is tied to that transcendent political identity: a state 
must concretely represent an abstract normative order that its constituents 
recognize as such, even if  its authority to concretely interpret that order in 
law is absolute.128 For Schmitt, the state does what Recht cannot do on its 
own: it makes Recht real.129 This early argument is little different than later 
arguments where Schmitt depicted how the state presupposes and concret-
izes the political, its decisive status, except that Recht is replaced by “the 
political.”130

In his 1930 evaluation of  Preuß’ state theory, Schmitt enumerated the 
different meanings “organic” could have for state theory. They are: 1. Non- 
mechanical; 2.  Not from outside; 3.  Not from above; 4.  Not oppressive; 
5. Neither atomistic nor individualistic; 6. Not particular; and 7. In opposition 
to all activity and consciousness.131 Schmitt’s own state theory clearly adopted 
some of  these qualities.132 He theorized the state as holistic or embodying a 
sort of  general will, brought about by acting as that higher third, and he also 
theorized the state as an entity that overcame the particularistic or atomizing 
traits of  its subjects, at least as those traits bear on public order. Of  course, 
he also departed from that organic theory in some ways. He rejected the idea 
that the state is constructed from the bottom up or immanently; Schmitt’s 
state is authoritative. And his state is decisive rather than agnostic on these 
political affairs.
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Schmitt opposed the organic state to the mechanical state. He argues the 
organic state overcomes the egoistic tendencies that naturally occur when soci-
ety is left to “self- organize.”133 The state overcomes the centrifugal forces within 
society by maintaining and restoring (through “Bildung” or civic education) 
the esprit de la nation, the Geist of  Hegel.134 The power of  the state to realize 
a political status is too important to be left to the momentary will of  agonis-
tically competing factions.135 Objective reason cannot be reduced to the out-
come of  whichever faction in society happens to be the most popular at a given 
moment. Bhuta rightly argues that the state alone produces the “higher value 
(peace, order, the good, the constitution, etc.), a jus of  lex, to which individuals 
must align themselves (their ‘duty towards the state’) if  a concrete order is to 
be maintained or created.”136 The state was a precondition for individual rights. 
Without the state holding back the state of  nature, individuals would not have 
the juridical status on which they could base their rights- claims.137 Individuals 
can claim rights only because the state guarantees a valid and efficacious legal 
order. So Schmitt did not deny that rights can be granted to subjects— they 
just cannot be granted in such a way that they could be used to undermine the 
public order itself.

Despite these undertones, Schmitt did not see his state theory as Hegelian. 
He attributed the core of  his state theory to Hobbes. This self- conception is 
clear from his 1963 Remarks to The Concept of  the Political, where he wrote,

Good or evil, in the sense of  normal or fallen, is contextual for Hobbes: the state 
of  (or better, condition of ) nature is an abnormal situation. This abnormal sit-
uation is normalized first in the state, i.e. first attained through political unity. 
The state is a kingdom of  reason [Reich der Vernunft] (this formula originates in 
Hobbes and is not first found in Hegel), an imperium rationis (De Cive 10 §1), which 
transforms civil war into the peaceful coexistence of  citizens. The abnormal 
is the “fallen situation,” civil war. In civil war, no one can conduct themselves 
normally.138

Hegel, Schmitt thought, only updated Hobbes’ state theory. Schmitt inter-
preted both thinkers to argue that the state alone established a normalized 
condition in which there could be right— not to mention peace. By conceiv-
ing of  the state in this way, Schmitt clearly inherited the nineteenth- century 
German tradition of  theorizing (and justifying) the state’s order- generating 
and - maintaining capacity, as Bhuta argues.139 Yet Schmitt made no definitive 
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attempt to determine what the content of  that rational status should be. His 
theory was designed intentionally to be adapted to many different possible 
political orders.

d. The giant man

Schmitt argued that one of  the great conceptual innovations of  the sixteenth 
and seventeenth- century jurisprudence was personification.140 It paved the 
way for Hobbes to conceive of  the state as an artificial person born by its 
subjects’ authorization. This juristic fiction allowed for meaning and order 
to be coherently realized in a space at a time when the problem of  politi-
cal pluralism seemed insurmountable.141 By spelling out the “mythical total-
ity” of  Hobbes’ Leviathan, Schmitt hoped to restore this artificial person 
to solve the same problem of  political pluralism and re- enchant the state. 
The mechanical image of  Leviathan discussed above constituted its founda-
tion; the body dominated by physical causality and material considerations 
reflects the scientistic and technical Weltanschauung of  the twentieth century. 
But it gives no answer to the most important questions: “what does order 
consist in?” and “who may decide?” According to Schmitt, the body could 
not survive without a soul. And Weimar’s collapse into civil war confirmed 
for Schmitt the validity of  Hobbes’ vision.

Schmitt unfortunately did not say enough about the nature of  Leviathan’s 
“soul.” He wrote that the “gist” of  Hobbes’ state theory is that as a totality 
it is an ensouled mechanism, an intellect intent on the machine.142 This com-
bination, he wrote, is Hobbes’ artificial person: the giant man [magnus homo] 
constructed by human reason.143 Yet, like a natural person, a state judges and 
interprets reality in light of  its transcendent truth, normalizing relations (by 
relativizing other points of  antagonism) among its constituents. It bridges 
the worlds of  facts and values. Schmitt understood the image of  the huge 
man as the integration of  the mechanical body and transcendental “soul.” 
It is a moral, public person.144 Yet, Schmitt argued, the state is also a mortal 
god. But he did not clarify how these two images are distinct exactly, some-
times equating the images of  man and god and other times suggesting they 
differ.145
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Schmitt wrote that the soul animating the state as mechanism is the 
sovereign- representative person.146 That this “one sovereign person [is] brought 
about by representation” and can only be understood in the sense of  Hobbes’ 
artificial representation.147 This is to say, as a juridical persona ficta. Yet this 
sovereign- representative person holds absolute power to realize a juridical 
order concretely.148 The sovereign- representative person holds all authority 
to interpret, standing at the center axis of  Schmitt’s Hobbes- Crystal.149 From 
this position, it animates the mechanical body.150 It is godlike because it has 
no material existence and because it embodies some conception of  absolute 
truth.151 To act in the world is to be subject to decay and death.152 The state is 
like a person because it too, in Hobbes’ allegory, straddles both sides of  the 
Fact/ Value divide. The state can have existential commitments and can act to 
realize them concretely. The relationship between these facets can be depicted 
according to Figure 3.1.

Schmitt wrote that the myth of  the commonwealth as huge man begins 
with Plato153 and that Hobbes uses Plato’s magnus homo and Job’s magnus 
Leviathan interchangeably.154 Plato too aimed at establishing the rule of  rea-
son in the world. Schmitt takes a substantial and important departure from 
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this conception in his relativized idea of  the political. Although he conceives 
of  the state as more than a mechanism, its truth is a function of  the people 
within it. Yet, Schmitt was unambiguous, any genuine state must commit to 
some truth, some reason. By maintaining its political status, the state would 
prevent other statuses or identities in society from politicizing.155 In so doing, 
the state can create a space for social pluralism and guarantees individual 
protections against both state and society. But, Schmitt cautioned, the state 
of  nature is never absolutely overcome, it is only held back. It threatens both 
externally (when political differences occur through foreign relations) and 
internally (when they are determined in civil society).156 Because of  its prox-
imity to the state of  nature, the state must jealously guard its political status. 
To Schmitt, this meant both actively asserting its interpretation of  its politi-
cal status as well as neutralizing social conflicts.

By conceiving of  the state as a “giant man,” as an entity that bridged facts 
and norms, Recht and Macht, Schmitt offered an alternative to the disen-
chanted positivist theory of  the state. He believed his state theory asserted 
and sustained a unifying value, even if  the re- enchantment it offered was rel-
ative to its particular people.157 By theorizing legitimacy in this way, Schmitt 
presents a unique non- contractarian justification of  the state. And by avoid-
ing justifying the state through a traditional contractarian account, Schmitt 
believed that he offered a way to reconcile political authority with bourgeois 
liberties and a distinctive solution to the Weimar crisis.
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