
Chapter Nine

THE STATE - THE CONSCIOUSNESS
OF FREEDOM

THE HIEROGLYPH OF REASON

Any discussion of Hegel's theory of state proper has to contend with
a prevalent built-in preconception holding that Hegel advocated
an authoritarian, if not outright totalitarian, form of government.
The preceding chapters have attempted to show how far from the
truth such a simple-minded explication of Hegel's political theory
is. Now that we arrive at the core of Hegel's theory of the state
proper, as expounded in the Philosophy of Right, a further caveat
should be registered about the construction of Hegel's statements
regarding the role of the state.

Of Hegel's statements the one which perhaps more than any
other has been responsible for creating the above-mentioned pre-
conception appears in the addition to § 258. In the original German
it reads as follows: 'Es ist der Gang Gottes in der Welt, dass der
Staat ist.' This has been variously rendered into English as 'The
State is the march of God through the world',1 'The existence of the
State is the presence of God upon earth',2 or 'The march of God in
the world, that is what the state is'.3

The implications are clear, yet none of these translations is ade-
quate. Hegel's German syntax is undoubtedly slightly curious in
this sentence and this may be attributed to the fact that the sen-
tence comes from an 'addition', i.e. from a text not included in
Hegel's own edition of the Rechtsphilosophie, but added by his
posthumous editor, Eduard Gans, from notebooks of students who
attended Hegel's lectures. As Kaufmann has recently shown, a

1 Hegel, Selections, ed. J. Loewenberg (New York, 1929), p. 443.
2 In E. F. Carritt's article on 'Hegel and Prussianism', reprinted in Kaufmann's

Hegel's Political Philosophy, p. 36.
8 Knox's translation, p. 279. A further variant is: 'It is the course of God through

the world that constitutes the state'; in The Philosophy of Hegel, ed. C. J.
Friedrich (New York, 1953), p. 283.
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The hieroglyph of reason
correct translation of this sentence would have to read 'It is
the way of God in the world, that there should be [literally: is]
the state/4 What Hegel meant to say was not that the state is the
'March of God' on earth or anything of this nature, but that the
very existence of the state is part of a divine strategy, not a merely
human arbitrary artefact. One may, of course, argue with such a
view but it has none of the odious overtones attributed to Hegel
by all those other translators who have read into him a message
that most clearly, whatever the failings of the syntax, was not there.
Were this just a matter of a mistranslation, it would be pointless to
waste time on it; but this misconstrued rendering of Hegel's phrase
became in the critical literature an irrefutable proof of the authori-
tarianism inherent in Hegel's theory of the state.

Furthermore, it has to be pointed out that on no account can
Hegel's theory be so construed as to refer to any existing state; it
is the idea of the state with which Hegel is dealing and any exist-
ing state cannot be anything but a mere approximation to the idea.5

On the level of historical evidence we have already seen that
Hegel's attitude to Prussia was far from that of quietistic accep-
tance; what has to be stressed is that on theoretical grounds
also, the idea of the state could not be identified with any given
state, just as the model of civil society could not be identical with
the working of any actual market mechanism. In the same para-
graph as that from which the preceding much mistranslated sen-
tence has been taken, Hegel is very explicit about this:

In considering the idea of the state, we must not have our eyes on particular
states or on particular institutions . . . On some principle or other, any state
may be shown to be bad, this or that defect may be found in i t . . . The state is
no ideal work of art; it stands on earth and so in the sphere of caprice, chance
and error, and bad behaviour may disfigure it in many respects. But the ugliest
of men, or a criminal, or an invalid, or a cripple, is still a living man. The
affirmative, life, subsists despite his defects, and it is this affirmative which is
our theme here.6

It is this which Hegel means when he refers to the state as a
'hieroglyph of reason'7 which has to be deciphered through a dis-
carding of the accidental and arbitrary, beneath which the rational
and the essential is then to be found.

4 Kaufmann, Hegel's Political Philosophy, p. 279.
5 J . N. Findlay, The Philosophy of Hegel, 2nd printing (New York, 1966),

p. 326; cf. Rosenkranz, Hegels Leben, p. 332.
6 Philosophy of Right, addition to § 258.
7 Ibid, addition to § 279.
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The state - the consciousness of freedom
The rationality which permeates the world of man becomes ap-

parent for the first time in the state, Hegel argues. In the family, it
is still hidden behind feeling and sentiment; in civil society it ap-
pears as an instrumentality of individual self-interest. Only in the
sphere of the state does reason become conscious of itself; in other
words, only in the state are the actions of man one with his in-
tentions - man knows what he wants and acts according to it:

The state is the actuality of the ethical idea. It is ethical mind qua the substantial
will manifest and revealed to itself, knowing and thinking itself, accomplishing
what it knows and in so far as it knows i t . . . Self-consciousness . . . finds in the
state, as its essence and the end and product of its activity, its substantive
freedom.8

This is the ethical moment in the state, the unity of subjective
consciousness and the objective order: 'The substantial order, in
the self-consciousness which it has thus actually attained in indi-
viduals, knows itself and so is an object of knowledge/9 Human
activity in the state is thus motivated by the recognition that what
is being ordered has its ultimate source in the subjective will: law
is not an external imposition, which has subsequently to be legiti-
mized in one way or another, but an expression of the individual's
will:
On the other hand [the laws] are not something alien to the subject. On the
contrary, his spirit bears witness to them as to its own essence, the essence in
which he has a feeling of his own self-hood, and in which he lives on in his
own element which is not distinguished from himself. The subject is thus directly
linked to the ethical order by a relation which is more like an identity than even
the relation of faith or trust.10

The political consequences of such a view are made abundantly
clear by Hegel: 'Now to say that men allow themselves to be ruled
counter to their own interests, ends and intentions is preposterous/11

And elsewhere he remarks:
When we walk the streets at night in safety, it does not strike us that this might
be otherwise. This habit of feeling safe has become second nature, and we do
not reflect on just how this is due solely to the working of special institutions.
Commonplace thinking often has the impression that force holds the state
together, but in fact its only bond is the fundamental sense of order which
everybody possesses.12

This conscious identity of the subject and the state is a condi-
tion for the adequate functioning of the commonwealth. When this

s Ibid. § 257.
9 Ibid. § 146; cf. also § 144. 10 Ibid. § 147.

11 Ibid, addition to § 281. 12 Ibid, addition to § 268.
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The hieroglyph of reason
consciousness of identity does not work, the state is in danger of
falling apart:

The state is actual only when its members have a feeling of their own self-hood
and it is stable only when the public and private ends are identical. It has often
been said that the end of the state is the happiness of its citizens. This is
perfectly true. If all is not well with them, if their subjective aims are not
satisfied, if they do not find that the state as such is the means to their
satisfaction, then the footing of the state itself is insecure.13

Patriotism, Hegel remarks, is not only a readiness for exceptional
sacrifices in times of emergency; it is rather my knowledge that I am
fulfilled through my living in communion with other human beings,
in 'the consciousness that my interests, both substantive and par-
ticular, are contained and preserved in another's (i.e. in the state's)
interests and ends, i.e. in the other's relations to me as an indivi-
dual'.14 The secret of patriotism, according to Hegel, lies in the
citizens' realization 'that they know the state as their substance,
because it is the state that maintains their particular spheres of in-
terest together with the title, authority and welfare of these'.15

In a statement strongly reminiscent of Rousseau, Hegel remarks
that 'in the state, as something ethical, as the inter-penetration of
the substantive and the particular, my obligation to what is substan-
tive is at the same time the embodiment of my particular free-
dom'.16 In this identity of the universal and the particular will,
Hegel adds, 'right and duty coalesce', since a man 'has rights
insofar as he has duties, and duties insofar as he bas rights'.17

The state, then, is based on rational freedom, organized in such
a way as to enable each to realize his freedom in conjunction with
others, while in civil society one can realize one's ends only by disre-
garding everyone else's aims. Hence the purely individualistic concept
of freedom, which maintains no limits on one's arbitrary choice,
has to be superseded by the ethical order which makes my free-
dom dependent on that of the other. The state is 'freedom universal
and objective'.18 Yet the idea of the state is not given, but is the
consequence of historical development; hence it is only in the
modern era that the element of subjectivity, of freedom, appears
in the state; this element was absent from the ancient polis:
'In the states of antiquity, ethical life had not grown into this
free system of an objective order self-subsistently developed, and

13 Ibid, addition to § 265. 14 Ibid. § 268.
15 Ibid. § 289. 16 Ibid. § 261.
17 Ibid. § 155. 18 Ibid. § 33.
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The state - the consciousness of freedom
consequently it was by the personal genius of individuals that this
defect had to be made good/19

Thus we arrive at the modern state which is based on the prin-
ciple of subjectivity. In his lectures on the Philosophy of History
Hegel suggests how the emergence of the principle of subjectivity
gradually developed through the successive stages of Christianity
and then through the Reformation and the French Revolution.20

While in the ancient polis subjectivity was subsumed under the
unmediated universality of the political, in feudalism the particular
will managed to subsume the universal, the state; only the modern
state succeeds in synthesizing these two moments within its dif-
ferentiated structure:

The principle of modern states has prodigious strength and depth because it
allows the principle of subjectivity to progress to its culmination in the extreme
of self-subsistent personal particularity, and yet at the same time brings it back
to the substantive unity and maintains this unity in the principle of subjectivity
itself...

The essence of the modern state is that the universal be bound up with the
complete freedom of its particular members and with private well-being . . .
The universal must be furthered, but subjectivity on the other hand must attain
its full and living development. It is only when both these moments subsist in
their strength that the state can be regarded as articulated and genuinely
organized.21

Seen from another angle, this implies that in modern society the
political relationship of man becomes the dominant relationship,
'the principle of the modern state requires that the whole of an
individual's activity shall be mediated through his will'.22 This
autonomy of the will, expressed in political institutions, means the
politicization of life. Not that the non-political spheres cease to
exist; on the contrary, we have seen how Hegel insists on the
necessity of the existence of autonomous, voluntary bodies and how
the non-political spheres of human life - the family, civil society
and, in this context, the church as well - should lead a life that is
separate from and independent of the state. Yet it is a political
decision that it be so and hence the pluralism advocated by Hegel

19 Ibid. § 150. Cf. addition to § 2 6 1 : ' I n the states of antiquity the subjective
end simply coincided with the state's will. In modern times, however, we
make claims for private judgement , private willing, and private conscience/

20 Philosophy of History, pp. 413-37 , 438-57.
21 Philosophy of Right, § 260, and addition. The addition then continues:

' Immatu re states are those in which the idea of the state is still veiled and
where its part icular determinations have not yet a t ta ined free self-subsistence/

22 Ibid, addition to § 299.
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The hieroglyph of reason
should not divert attention from the fact that it coexists with a pro-
nounced primacy of the political. It is this primacy which many
commentators have mistakenly taken to reveal the authoritarian
moment in Hegel. Though such an interpretation is erroneous, it
does not, of course, mean that Hegel's position is that of classical
liberalism. While the latter was always, to various degrees, sus-
picious of the state and saw its structures at best as guarantees for
individual liberty, the existence of which was anchored outside
the state, Hegel's vision of the state invests it with the positive role
of being itself the embodiment of man's self-consciousness.

This, however, also reflects the potentially critical attitude Hegel
develops against the state. The state embodies man's highest re-
lationship to other human beings yet this function of the state is
conditional, not absolute. In order to qualify for such a role, the
state has to reflect the individual's self-consciousness. Hence not
every state qualifies for those attributes with which Hegel invests
the idea of the state. Furthermore, it is the way the institutions of
the state are organized which determines whether individual self-
consciousness does or does not find its adequate expression in any
individual state:

The state is absolutely rational inasmuch as it is the actuality of the substantial
will which it possesses in the particular self-consciousness once that conscious-
ness has been raised to consciousness of its universality. This substantial unity
is an absolute unmoved end in itself, in which freedom comes into its supreme
right. On the other hand, this final end has a supreme right against the indi-
vidual, whose supreme duty is to be a member of the state.23

External conformity with the law, however, is by itself an empty
ritual, since it lacks the moment of consciousness.24 When Hegel says
in the preface to the Philosophy of Right that the state is 'reason as
it actualized itself in the element of self-consciousness',25 this im-
plies that institutions are not conceived as external coercive organs
but become extensions of man's own self-consciousness:

The state is the actuality of concrete freedom. But concrete freedom consists in
this, that persona] individuality and its particular interests not only achieve
their complete development and gain explicit recognition for their gift (as they
do in the sphere of the family and civil society) but, for one thing, they also
pass over of their own accord into the interest of the universal, and, for another
thing, they know and will the universal . . . The result is that the universal does
not prevail or achieve completion except along with particular interests and
through co-operation of particular knowing and willing; and individuals likewise
do not live as private persons for their own ends alone, but in the very act of
2? Ibid. § 258. 24 Ibid, addition to § 150. 2* Ibid. p. 4.
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The state - the consciousness of freedom
willing these they will be universal in light of the universal, and their activity
is consciously aimed at none but the universal.26

Despite this, Hegel is aware that from the point of view of the
individual's purely private interests the state may sometimes appear
as an external necessity,27 and, in fact, we have encountered a
similar notion in the Realphilosophie. But beyond this external
appearance, the state is immanent in the individual's self-conscious-
ness to the extent that a person needs the other for the recognition
of his own personality. The same applies to the concept of duty,
which Hegel sees as a restriction only in a purely external sense.
Echoing a Kantian theme - though in a different institutional con-
text - Hegel maintains that man's freedom can express itself only
through overcoming abstraction and becoming concreticized in a
relationship:
The bond of duty can appear as a restriction only on indeterminate subjective
or abstract freedom, and on the impulses either of the natural will or of the
moral will which determines its indeterminate good arbitrarily. The truth is,
however, that in duty the individual finds his liberation; first, liberation from
dependence on mere natural impulse and from the depression which as a
particular subject he cannot escape in his moral reflections on what ought to
be and what might be; secondly, liberation from the indeterminate subjectivity
which, never reaching reality or the objective determinacy of action, remains
self-enclosed and devoid of actuality. In duty the individual acquires his
substantive freedom.28

A critical element appears again in this context when Hegel uses
his distinction between Wirklichkeit and Dasein to suggest that a
state in which the unity of the particular and the universal is lack-
ing, i.e. a 'bad' state, belongs merely to the realm of Dasein and
hence lacks the characteristic of rationality:

The state is actual, and its actuality consists in this, that the interest of the
whole is realized in and through particular ends. Actuality is always the unity
of universal and particular. . . Where this unity is not present, a thing is not
actual even though it may have acquired existence. A bad state is one which
merely exists; a sick body exists too, but it has no genuine reality . . ,29

This also explains the ground for Hegel's attack on the three
theoretical pillars of the Restoration - Savigny, Miiller and Haller.
In all three Hegel discerns a political philosophy which ultimately
bases the state on prescription and power and on an uncritical
26 Ibid. § 260.
27 Ibid. § 2 6 1 .
28 Ibid. § 149. Cf. addition to § 155: 'A slave can have no duties; only a free

man has t h e m /
29 Ibid, addition to § 270.
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The hieroglyph of reason
acceptance of 'positive' existence as it is. In a long footnote attack-
ing von Haller's Restauration der Staatswissenschaften Hegel
characterizes Haller's traditionalism as 'dispensing with thought'
and imbued with a 'hatred of all laws and legislation'. He goes on
to say that: 'The hatred of law, of right made determinate in law,
is the shibboleth whereby fanaticism, flabby-mindedness, and the
hypocrisy of good intentions are clearly and infallibly recognized for
what they are, disguise themselves as they may/30

Haller's rejection of the rationality of codification basically im-
plies that might is right and that the animal kingdom is the para-
digm for political society. According to Haller, 'this, therefore, is
the eternal, unalterable, ordinance of God, that the mightier rule,
must rule and will always rule . . . [To Haller] it is not that might
of justice and ethics, but only the irrational power of brute force.'31

Hegel does concede that it is possible that historical states did
arise as a consequence of force, but 'the question of the form in
which they arose or were introduced is entirely irrelevant to a
consideration of their rational basis'.32 For Hegel, Haller's ultimate
mistake is that he takes everything that ever happened in an un-
differentiated way as an overall legitimization for the future; there
is no developmental criterion and nothing can be overcome,
changed or elevated to a higher plane. The most primitive stage of
human history appears as legitimizing present-day conduct.

It is in the context of his argument with Haller that Hegel makes
an interesting comment about Rousseau. Since he himself acknow-
ledges that the modern state is based on will, he cannot but give
Rousseau his due credit:

The merit of Rousseau's contribution to the search for this [philosophical con-
cept of the state] is that, by adducing the will as the principle of the state, he is
adducing a principle which has thought for both its form and its content, a
principle indeed which is thinking itself, not a principle, like gregarious instinct,
for instance, or divine authority, which has thought as its form only.33

30 Ibid. § 258. Cf. § 219: 'To regard the introduction of a legal system no more
than an optional act of grace or favour on the part of monarchs and govern-
ments (as Herr von Haller does) is a piece of mere thoughtlessness. The point
is that legal and political institutions are rational in principle and therefore
absolutely necessary/

31 Ibid. § 258. Cf. Wilhelm Metzger, Gesellschaft, Recht und Staat in der Ethik
des deutschen Idealismus, new ed. (Aalen, 1966), esp. p p . 2 5 1 - 7 8 ; Carl
Schmitt, Politische Romantik (Munchen and Berlin, 1925). For further re-
marks by Hegel on Haller, see Berliner Schriften, pp . 678-84 .

32 Philosophy of Right, § 219.
™Ibid. § 258.
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The state - the consciousness of freedom
This, however, is accompanied by a reservation which points to

what Hegel saw as Rousseau's main limitation, viz. that he put no
rein on the purely individualistic will. It seems that here Hegel
misses the significance of Rousseau's distinction between la volonte
generate and la volonte des tons. Hegel apparently sees Rousseau's
'general will' as a pure aggregate of individual wills and overlooks
the fact that it represents a higher, community-oriented level of
consciousness, transcending the 'lower' will which is oriented to-
wards merely individual goals. Be that as it may, Hegel's critique
of Rousseau provides at least an indication of the dialectical way in
which Hegel conceived the place of the individual will in the
state. For him, it is the basis of the state, yet it has to be aufgehoben
- transcended and preserved - on the level at which individuals
will each others' goals, i.e. the common weal, and not only their
own, particular good.34

It is to this purely individualistically oriented will that Hegel
attributes the basic fallacy which expressed itself in the extremist
tendencies of the French Revolution. The idea that it was possible
to abstract from historical reality and construct a political order
according to the mere will of an aggregate of human beings led to
the chaos and terror in which such Utopian dreams had ultimately
to end:

For this reason, when these abstract conclusions came into power they
afforded for the first time in human history the prodigious spectacle of the
overthrow of the constitution of a great actual state and its complete recon-
struction ab initio on the basis of pure thought alone, after the destruction of
all existing and given material. The will of its refounders was to give it what
they alleged was a purely rational basis, but it was only abstractions that were
being used; the Idea was lacking; and the experiment ended in the maximum of
frightfulness1 and terror.35

On a parallel level, one has to note Hegel's warning not to view
the state as a contract, terminable at will: 'We are already citizens
of the state by birth, the rational end of man is life in the state.'86

Man is a zoon politikon and severing him from his political rela-
tionships diminishes his humanity.

It is in this sense that Hegel views his own idea of the state,
especially as expressed in § 258, as transcending the political philo-
sophies of both revolution and restoration.

34 Ibid. »s Ibid. 3(i Ibid, addition to § 75.
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The state - the consciousness of freedom

THE CONSTITUTION AND THE MONARCHY

Hegel's discussion of the constitutional structure of the state centers
round the idea of the monarchy and his conception of the mon-
archy has a number of peculiarities which it is worthwhile to discuss
in some detail.

The kind of monarchy Hegel has in mind is one that is moving
away from the absolutist and authoritarian tradition towards that of
a limited form of constitutional monarchy: 'The development of the
state to constitutional monarchy is the achievement of the modern
world/37 This system cannot, however, be imposed a priori on any
given society; rather, it is an outgrowth of a whole sub-structure of
institutions and mores and any attempt to impose the form of a
constitutional monarchy on a society as yet unripe for it is doomed
to failure. Hegel relates how Napoleon gave the Spaniards a con-
stitution that was far more rational than the one they had possessed
earlier, but 'they recoiled from it as from something alien, because
they were not yet educated up to its level'.38 In the same paragraph
Hegel states that 'the constitution of any given nation depends in
general on the character and development of its self-conscious-
ness . . . A nation's constitution must embody its feeling for its
rights and its position, otherwise, there may be a constitution there
in an external way, but it is meaningless and valueless.'

This view, with its heavy indebtedness to Montesquieu, implies the
possibility and necessity of over-all social change as a pre-requisite
for political development; and Hegel draws examples to this effect
from English and German constitutional history. In holding this
view, Hegel brings out his dialectical understanding of the nature
of historical change; but his statement is also a reflection of his
opposition to violent change, which in his view lacks this dialectical
dimension: 'Hence the advance from one state of affairs to another
is tranquil in appearance and unnoticed. In this way a constitution
changes over a period of time into something quite different from
what it was originally.'39

Hegel's espousal of the constitutional monarchy as his model of
the modern state raises the problem of the separation of powers.
Here Hegel's view diverges, as one might expect, from any ortho-
dox interpretation of the theory of the separation of powers. Though
37 Ibid. § 273 .
38 Ibid, addit ion to § 274. Also: ' E v e r y nation has the constitution appropr ia te

to it and suitable for it.' s9 Ibid, addi t ion to § 298.
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The state - the consciousness of freedom
he praises the principle of the division of powers as 'the guarantee of
public freedom',40 he opposes any system which would like to
achieve a separation of powers by investing each political insti-
tution with a separate and exclusive function. This Hegel dismisses
as an abstraction worthy of 'understanding', not of reason. What
Hegel is looking for is a system wherein each power would, in a
fashion, include within itself all the others as well. Such an organic
interdependence would ensure that the function of mutual limita-
tion would not obliterate the function of integration:
The powers of the state, then, must certainly be distinguished, but each of them
must build itself inwardly into a whole and contain in itself the other moments.
When we speak of the distinct activities of these powers, we must not slip into
the monstrous error of so interpreting their distinction as to suppose that each
power should subsist independently in abstraction from the others.41

In a way this may not be all that different from what ultimately
became constitutional practice in the United States, where the
President came to have a share in legislation, while the Senate,
through its power to confirm or block appointments and through its
powerful committees, achieved a voice in administration. Hegel
expressly wants to distinguish between the legislative and the
judiciary functions - his opposition to customary, unwritten law even
rests on this principle, since under a system of customary law the
judge is, for all practical purposes, the legislator, and this Hegel
believes to be pernicious and unacceptable.42

Yet the classification of the various powers is slightly different
from that of the customary three powers as envisaged by Montes-
quieu and it is here that the special role Hegel assigns to the
monarch becomes apparent. The powers are:
(a) the power to determine and establish the universal - the Legislature;
(b) the power to subsume single cases and the spheres of particularity under the

universal - the Executive;
(c) the power of subjectivity, as the will with the power of ultimate decision

- the Crown. In the Crown, the different powers are bound into an individual
unity which is thus at once the apex and basis of the whole, i.e. of the
constitutional monarchy.43

The monarchy is thus basic to Hegel's political structure but the
way he conceives of it is unique and rather different from the views
4° Ibid. § 272.
41 Ibid, addition to § 272. Hegel advocated the identical view in his * System der

Sittlichkeit', Schriften zur Politik, pp. 489-90.
42 Philosophy of Right, § 211.
43 Ibid. § 273. Similarly the legislature deals not only with legislation proper

but also concerns itself (§ 298) 'wi th the content of home affairs'.
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The constitution and the monarchy
prevalent among the political theorists of the Restoration, who saw
the monarchy as rooted in the principle of legitimacy and divine
right. In his critique of Haller, Hegel makes short shrift of the
claim for divine right; Montesquieu's views on the monarchy, on
the other hand, he sees as steeped in the feudal tradition, 'in which
relationships recognized in the constitutional law are crystallized
into the rights of private property'.44 To Hegel, the monarchy inte-
grates the various moments of the constitution and brings out the
element of self-determination upon which the modern state is
founded:

The power of the Crown contains in itself the three moments of the whole, viz.
(a) the universality of the constitution and the laws; (/?) counsel, which refers
the particular to the universal; and (y) the moment of ultimate decision, as the
self-determination to which everything else reverts and from which everything
else derives the beginning of its actuality.45

This is an unusual and highly original way of looking at the
monarchy. Since the modern state is, according to Hegel, based on
subjectivity, on self-determination, there has to be an expression of
this subjectivity in the objective institutions of the state:

The truth of subjectivity... is attained only in a subject, and the truth of
personality only in a person;.. . Hence this absolutely decisive moment of the
whole is not individuality in general, but a single individual, the monarch . . .

This last re-absorbs all particularity into its single self, cuts short the weighing
of pros and cons between which it lets itself oscillate perpetually now this way
and now that, and by saying 'I will* makes its decision and so inaugurates all
activity and actuality.46

Herein lies the paradox of Hegel's theory of the monarchy. While
keeping the traditional form of the monarchy, Hegel divests the
monarch himself of any real power by making the Crown into the
symbol of self-determination. Hegel, it seems, thought that the
only effective way of combating the old absolutist idea of the
monarchy and the legitimist theories of the Restoration would be to
keep the form of the monarchy as a symbol for the modern political
idea of subjectivity and self-determination. Undoubtedly this is in
tune with Hegel's own views, quoted earlier, about political change
which, he maintains, occurs 'unnoticed'.

Here Hegel formulates what was to become a famous simile -
comparing the monarch's function to that of dotting the Ts:

44 Ibid. § 273. For Hegel's argument against the divine right theorists, see
addition to § 281.

4fr Ibid. § 275. 46 Ibid. § 279.
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The state - the consciousness of freedom
In a completely organized state, it is only a question of the culminating point of
formal decision. [The monarch] has only to say 'yes' and dot the ' i ' , because
the throne should be such that the significant in its holder is not his particular
make-up . . . In a well-organized monarchy, the objective aspect belongs to the
law alone, and the monarch's part is merely to set to the law the subjective
'I will'.4*

The king can thus be both essential - without him the Ts go
undotted - but also ultimately trivial. Hence the system of primo-
geniture is as good as any other in securing royal succession. If
some rational faculties were to be required of the monarch, primo-
geniture would be a haphazard system; but anyone can say 'I will',
provided there is agreement about who this individual should
be and the hereditary principle guarantees continuity and accep-
tance. One has the impression that Hegel must have had his tongue
in his cheek when writing, for example, the following:
What is more difficult is to apprehend this ' I will' as a person. To do so is not
to say that the monarch may act capriciously. As a matter of fact, he is bound by
the concrete decisions of his counsellors, and if the constitution is stable, he has
often no more to do than sign his name. But this name is important. It is the last
word beyond which it is impossible to go . . .

This 'I will' constitutes the great difference between the ancient world and
the modern, and in the great edifice of the state it must therefore have its
appropriate objective existence.48

The king is thus a mere symbol of the unity of the state. While
ministers and officials are answerable for their actions, he is not.49

Ministers and officials are appointed on the basis of their capabili-
ties; but everyone can be king, and that is how it should be. The
king should be above the strife of the various contending forces in
society. This is a theory of the monarchy which, at the time Hegel
formulated it, was far from being actualized anywhere in Europe.
It is surely not a paradigm of the Prussian monarchy and only later,
in the nineteenth century, was it to slowly evolve:
In this unity lies the actual unity of the state, and it is only through this . . .
that the unity of the state is saved from the risk of being drawn into the sphere
of particularity and its caprices, ends, opinions, and saved too from the war of
factions round the throne and from the enfeeblement and overthrow of the
powers of the state.5 0

47 Ibid, addition to § 280.
48 Ibid, addition to § 279 (my italics). In earlier times, Hegel says, the oracle

fulfilled the same function of absolute subjectivity. The irony of this state-
ment could not have been lost on his contemporaries when they compared it
with the lofty claims of Adam Miiller and Ludwig von Haller for the mon-
archical principle. 49 Ibid. § 284.

50 Ibid. § 2 8 1 . Hegel adds that 'monarchs are not exactly distinguished for their
bodily prowess or intellectual gifts*.
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The constitution and the monarchy
This elevated and neutralized nature of the monarchy would also

resolve, according to Hegel, the traditional dichotomy between
classical democracy and classical monarchism. 'The principle of
the modern world', Hegel maintains, 'is freedom of subjectivity';
classical democracy was as one-sided as classical monarchy. Hence,
he goes on, 'Which is the better form of government, monarchy or
democracy? We may only say that all constitutional forms are one-
sided unless they can sustain in themselves the principle of free
subjectivity and know how to correspond with a matured ration-
ality/51

The parallel controversy about popular versus royal sovereignty
is similarly overcome according to Hegel by positing the state as
such, and not one of its institutions or parts, as the bearer of
sovereignty.52

Of all Hegel's political writings, it is in the Philosophy of Right
that the role of the monarchy is most minimal. During the rule of
Napoleon, Hegel attributed to the great Emperor a much more
central role than he did to the Prussian monarch. While paying
tribute to its symbolic role, Hegel opposes any attempt to invest
the monarchy with the reality of power or to ground its position on
legitimist arguments: a powerful monarch becomes himself a party
in the political struggle. The Prussian age of reform under vom Stein
and Hardenberg might have given rise to a hope that the monarchy
was moving in such a direction; but the resurgence of a legitimist,
Christian and romanticist view of the monarchy in Prussia in the
1830s, under the aegis of Friedrich Wilhelm IV, also led to a re-
pudiation of Hegel's theory of the monarchy. It was at that time,
immediately after Hegel's death, that numerous tracts and pam-
phlets were published in Germany attacking Hegel's theory of the
state and the monarchy as incompatible with the principles of the
Prussian state and the Hohenzollern dynasty.53 As in so many other
cases, Hegel's contemporaries understood only too well the critical
message of Hegel's theory of politics.

51 Ibid, addition to § 273 .
52 Ibid. §§278-9.
53 T h e most influential among them was K. E . Schubart 's Vber die Unverein-

barkeit der Hegelschen Staatslehre mit dem obersten Lebens- und
Entwicklungsprinzip des preussischen Staats (Breslau, 1839). On this whole
legitimist anti-Hegelian li terature, see my 'Hege l Revisited' , Journal of
Contemporary History in (1968), 133^17.
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The state - the consciousness of freedom

THE RULE OF LAW

Though the title of Hegel's Rechtsphilosophie comprehends the
whole realm of objective spirit and not only the legal sphere in its
narrower sense, it is, of course, natural that the law proper should
be central to Hegel's theory of institutional and public life. Ever
since The German Constitution, Hegel had been most outspoken
about the need to distinguish between the sphere of private and
public law. His arguments against the jurists of the Old Reich, the
Wiirttemberg traditionalists, as well as against Haller, had always
been that they did not make this necessary distinction and hence
the state sank, under them, to the level of private interests and,
with it, the res publica disappeared.

Very early in the Philosophy of Right Hegel argues that law is
the realm of freedom.54 The growing rationalization of legal struc-
tures is one of the criteria for historical progress.55 Codification,
which attempts to systematize and rationalize the legal heritage of
past ages in any given society, is welcome and rulers which have
initiated such comprehensive codifications 'have been the greatest
benefactors of peoples'.56

Furthermore, what distinguishes, according to Hegel, between
despotism and a well-ordered state is the existence of fixed and
known rules, binding upon the government. Hegel's objection both
to monarchical absolutism as well as to majoritarian democracy has
this in common, that in both cases the law, as an,objective institution
regulating behaviour, disappears; a majority can be as tyrannical
as an individual despot:

Despotism means any state of affairs where law has disappeared and where the
particular will as such, whether of a monarch or a mob (ochlocracy) counts as
law or rather takes the place of law; while it is precisely in legal, constitutional,
government that sovereignty is to be found as the moment of ideality - the
ideality of the particular spheres and functions.57

The general principles of the rule of law are elaborated in § § 221-
228 of the Philosophy of Right, and the courts of law are here made
the repository of the individual's rights. These rights the individual
possesses as a member of civil society and the administration of
justice is invested with the duty of protecting them. Every individual
S4 Philosophy of Right, § 4.
«»Ibid. § 216.
56 Ibid. § 215. Justinian, Frederick the Great and Napoleon are variously cited

by Hegel as examples for this kind of ruler.
5" Ibid. § 278; also § 286.
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The rule of law
has the right in judicio stare, and 'in court the specific character
which Tightness acquires is that it must be demonstrable'.58

Laws must be promulgated and made public; hence case-law, as
distinct from formal codification, may vitiate this public nature of the
law:

If laws are to have a binding force, it follows that, in view of the right of self-
consciousness, they must be universally known.

To hang the laws so high that no citizen could read them (as Dionysius the
tyrant did) is injustice of one and the same kind as to bury them in row upon
row of learned tomes, collections of dissenting judgements and opinions, records
of customs, etc., and in a dead language too, so that knowledge of the law of
the land is accessible only to those who have made it their professional study.59

Making legal proceedings public is a corollary of the universality
of the law. At a time when most continental governments were
sliding back into in camera legal proceedings, Hegel's warning
carried with it not only a theoretical argument for publicity but also
a strong political message:

Amongst the right of the subjective consciousness [is] . . . the publicity of
judicial proceedings. The reason for this is that a trial is implicitly an event of
universal validity, and although the particular content of the action affects the
interests of the parties alone, its universal content, i.e. the right at issue and the
judgement thereon, affects the interests of everybody.

It is straightforward common sense to hold that the publicity of legal
proceedings is right and jus t . . . An integral part of justice is the confidence
which citizens have in it, and it is this which requires that proceedings shall be
public.60

On another issue Hegel admits that it is difficult to postulate
general rules on the exact scope of affairs about which it is permiss-
ible for the state to legislate. In times of war, government may have
to legislate on matters that would be outside its proper scope in
normal circumstances. Hegel is also aware that such a necessity
usually causes the government to 'acquire a measure of odium' in
the eyes of the public.61 But outside these contingencies, Hegel
maintains, legislation should not interfere with matters of subjective
belief and preference; privacy and individual morals should not be
subject to legislation:

Morality and moral commands concern the will in its most private, subjective,
and particular side, and so cannot be a matter for positive legislation . . .

The legislation of the ancients in earlier times was full of precepts about

s8 Ibid. § 222. 59 ihid. § 215.
60 Ibid. § 224 and addition. G1 Ibid, addition to § 234.
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The state - the consciousness of freedom
uprightness and integrity which are unsuited by nature to legal enactment
because they fall wholly within the field of inner life.62

Through a complex and sometimes abstruse argument Hegel
arrives at the conclusion that the nature of law as the expression of
self-consciousness should lead to trial by jury - again, something
which was far from the prevalent practice in Prussia or on the
continent generally. Hegel argues that in adjudication there are
always two aspects - the question of fact and the question of law.
The latter requires a judge's decision, but as far as the question of
fact is concerned 'no grounds can be adduced for supposing that
the judge, i.e. the legal expert, should be the only person to establish
how the facts lie, for ability to do so depends on general, not on
purely legal, education'.63 Hence, as in English law, this question of
fact should be decided upon by a jury.

To this common sense justification of trial by jury Hegel adds the
more speculative one of self-consciousness: the verdict of one's peers
is the criminal's own verdict upon himself, mediated through the
self-consciousness of people who represent the same level of con-
sciousness as the accused himself.64

Hegel's persistent distrust of lawyers also provides him with an
argument about trial by jury. Jury trials help to prevent the mono-
polization of the legal process by professional lawyers who have an
obvious interest in keeping the proceedings as arcane and obscuran-
tist as possible. If law is monopolized by the legal profession, 'mem-
bers of civil society... are kept strangers to the law', and the
citizen is prevented from participation in the legal process through
which the legal norms are internalized by the public.65

To the progressive rationalization of the law over time Hegel finds
a corollary in the decreasing severity of the penal code: 'The fact
that society has become strong and sure of itself diminishes the
external importance of the injury and so leads to a mitigation of its
punishment.'66 A Draconian penal code is a mark of a society's inner

62 Ibid. § 213 and addition. Hegel also says that in affairs like 'marr iage, love
and religion' the state should regulate only those aspects that are ' in principle
external*.

63 Ibid, addition to § 227.
«* Ibid. § 228.
65 Ibid.; also addition to § 215: ' T h e legal profession, possessed of a special

knowledge of the law, often claims this knowledge as its monopoly and
refuses to allow any layman to discuss the subjec t . . . But we do not need to
be shoemakers to know if our shoes fit, and just as little have we any need to
be professionals to acquire knowledge of matters of universal interest/

««Ibid. § 218.
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The rule of law
uncertainty. Like every other institution, Hegel suggests, a penal
code is 'the child of its age and the state of civil society at the time*.
This progressive minimalization of the necessity to use penal
measures ultimately reflects what is the basis of Hegel's theory of
the state - that the modern state, based on self-consciousness and
the citizens' readiness to cooperate with each other, calls for in-
creasingly less and less coercion. Coercion is the mark of unde-
veloped, undiflFerentiated structures. Where self-consciousness comes
into its own, coercion becomes superfluous.
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