
5 Democratic sovereignty and democratic
government
The sleeping sovereign

Richard Tuck

In his Eighth Letter from the Mountain, written in 1764 in defence of
his Social Contract and Emile against attacks made on them in Geneva,
Rousseau declared: ‘Up to the present the democratic Constitution has
been poorly examined. All those who have spoken about it either did not
know it, or took too little interest in it, or had an interest in present-
ing it in a false light. None of them have sufficiently distinguished the
Sovereign from the Government.’1 What he meant by this, as he made
clear both in the Social Contract and elsewhere in the Letters from the
Mountain, was that the ancient democracies, in which the citizens gath-
ered in an assembly on a regular basis to administer their societies and
make judgements of policy about all matters of concern to them, were
not an appropriate model for the kind of democracy that he advocated.
They had not distinguished between ‘government’ and ‘sovereignty’, and
had treated both day-to-day policy questions and fundamental decisions
about the organisation of their societies as falling within the scope of

This chapter is based on the Seeley Lectures which I gave in the University of Cambridge
in May 2012 under the title ‘The Sleeping Sovereign’. I would like to thank the History
Faculty of the University of Cambridge and Cambridge University Press for the invitation
to deliver the lectures.

1 Jean-Jacques Rousseau, Oeuvres completes, ed. M. Launay, 3 vols. (Paris: Éditions du
Seuil, 1971), III, p. 465; for translation see Jean-Jacques Rousseau, Letter to Beaumont,
Letters Written from the Mountain, and Related Writings, trans. C. Kelly and J. Bush, ed.
C. Kelly and E. Grace (Hanover, NH: University Press of New England, 2001), p. 257.
He drew the distinction first in his article for the Encyclopédie entitled ‘Économie’, seven
years before the Social Contract: ‘I invite my readers also clearly to distinguish public
economy, which is my topic, and which I call government, from the supreme authority,
which I call sovereignty; a distinction which consists in this, that the one has the legislative
right and in some cases obligates the very body of the nation, while the other has only the
executive power, and can only obligate individuals’ (Jean-Jacques Rousseau, The Social
Contract and Other Later Political Writings, ed. V. Gourevitch (Cambridge: Cambridge
University Press, 1997), p. 6; Rousseau, Oeuvres complètes, II, p. 278; and see p. 294 for
an early draft of this passage, to be found in MS R.16 of the Bibliothèque Publique et
Universitaire of Neuchâtel. It may be significant that most of the references to Bodin in
Rousseau’s works are to be found in ‘Économie’.
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116 Richard Tuck

the democratic assembly. Against this view, Rousseau insisted that his
democracy would be restricted to acts of sovereignty, acts affecting the
fundamental legal structure, and that government – including even such
things as decisions on going to war – would not ideally be democratic in
character (his own preference was for aristocracy). In the Social Contract
he described this kind of democracy as a ‘republic’, partly in order pre-
cisely to avoid the implication in the familiar notion of a democracy that
it must have a democratic government; but in the Letters from the Moun-
tain he was happy to apply the term ‘democracy’ to his kind of republic,
and in the Ninth Letter he made clear (much clearer, in fact, than he
had done in the Social Contract) that a distinction of this kind permitted
the reappearance of democracy in the modern world, a world in which
citizens simply could not give the time and attention to government that
had been possible for their ancient predecessors. Even in a city the size
of Geneva, he wrote, ancient politics could not be revived.

Ancient Peoples are no longer a model for modern ones; they are too alien to
them in every respect . . . You are neither Romans, nor Spartans; you are not even
Athenians. Leave aside these great names that do not suit you. You are Merchants,
Artisans, Bourgeois, always occupied with their private interests, with their work,
with their trafficking, with their gain; people for whom even liberty is only a
means for acquiring without obstacle and for possessing in safety.

This situation demands maxims particular to you. Not being idle as ancient
Peoples were, you cannot ceaselessly occupy yourselves with the Government as
they did.2

In his Considerations on the Government of Poland (1772) he used the
same distinction between sovereign and government to recommend a
constitutional restructuring for a large modern state in which it was
physically impossible for the citizens to meet together.3 It is clear that
in his eyes the distinction was absolutely essential if democratic politics
were to be reintroduced to a world of large commercial states.

Two innovations were needed before a theory of this kind could be
put forward, a theory which (as we shall see) corresponds to what has
become the default constitutional structure of most modern states, in
which a procedure such as a plebiscite is used to ratify fundamental

2 Rousseau, Oeuvres complètes, III, p. 483; Rousseau, Letter to Beaumont, pp. 292–3. The
‘beneficent Philosopher’ is Stanislas Leszczynski, and the quotation is from his La Voix
libre du citoyen, ou Observations sur le gouvernement de Pologne (n.p., 1749), part I, p. 195.

3 E.g. ‘One of the vices of the Polish constitution is that it fails to distinguish sufficiently
clearly between legislation and administration, and that in the course of exercising leg-
islative power, the Diet mixes in bits of administration, performing indifferently acts of
sovereignty and acts of government, often even mixed acts in which its members are
simultaneously magistrates and legislators’ (Chapter IX: The Social Contract, in Later
Political Writings, p. 217). See Oeuvres complètes, III, p. 546.
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Democratic sovereignty and democratic government 117

constitutional legislation, while an elected assembly or set of assemblies
legislate on less fundamental matters. Both are to be found in Rousseau.
One was the idea that sovereignty and government can be distinguished,
and that different kinds of legislation are appropriate to the different
levels, and this idea is going to be the principal subject of this chapter.
The other is less obvious, but it warrants a brief discussion before I turn
to the main issue. It was that it is possible or even desirable to restrict
democratic action to a final judgement about what should be binding on
the society, and to exclude from democracy to a great extent the process
of collective deliberation. That exclusion seems surprising to many modern
theorists of democracy, for whom (following an idealised and in many
ways unhistorical picture of an ancient assembly) the activity of citizens
conferring and arguing about their collective decisions is central to the
nature of democratic politics. But part of Rousseau’s claim that modern
states can be democratic was that the principal act of the democratic
citizen is the vote, and not the discussion; indeed, he strikingly remarked
in the Social Contract that the ideal democratic moment would be ‘if,
when an adequately informed people deliberates, the Citizens had no
communication among themselves’, and went on to say that it was the
activity of communicating with one another that gave rise eventually
to what he called ‘partial societies’ and the eventual corruption of the
state.4 Like much in Rousseau, it should be said, this looked back to
Hobbes, who had denounced deliberative assemblies, but was willing to
concede that non-deliberative democracy could be a reasonable means
of organising a state.5

The relevance of the attack on deliberation as the prime democratic
activity was that the objection to ancient democracy in a modern state
had, before Rousseau, always been presented as largely (so to speak)
logistical, in that the citizens of a modern state could not physically
gather together, or could not find the time to do so. Implicit in this as an
objection was however the belief that the gathering would be to discuss
legislation, and that there could not be legislation without deliberation.
This was why the election of representatives (which had after all been
part of the basic structure of government in most Western states for five
hundred years or more) was not seen normally as the act of a democracy,

4 Rousseau, The Social Contract, Book II Chapter III, in Later Political Writings, p. 60;
Rousseau, Oeuvres complètes, II, p. 527.

5 He said this clearly in De Cive: ‘If in a Democracy the people chose to concentrate deliber-
ations about war and peace and legislation in the hands of just one man or a very small
number of men, content themselves with the appointment of magistrates and public
ministers, content, that is, to have authority without executive function [authoritate sine
ministerio], then it must be admitted that Democracy and Monarchy would be equal in
this matter’ (X.15).
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118 Richard Tuck

for the deliberative and legislative activity of the society was restricted
to those representatives.6 Once it was recognised that the element of
discussion in their activity could be slight or even non-existent, and once
it was recognised that the important acts of democratic sovereignty were
by their very nature infrequent, the way was open to recreate democracy
in a modern setting and get the citizens as a whole to legislate as well as
to elect.

While in the Letters Rousseau claimed that no one had used the distinc-
tion between sovereign and government in order to interpret democratic
constitutions, and while in the Social Contract he warned that his long
discussion of the distinction in Book III ‘requires careful reading’ (with
the implication that it was unfamiliar and difficult to follow), he must in
fact have been well aware that he was not the first person to use it, and
furthermore that he was not even the first person to apply it to the ques-
tion of democracy. But (as we shall see later) for more or less a century
the distinction had been either disregarded or expressly repudiated by
the principal European political theorists other than Hobbes, so that it
was not unreasonable for Rousseau to present his own extensive use of it
as an innovation.

The first person to insist on the importance of a distinction of this
kind, as his contemporaries and successors well understood, had in fact
been Jean Bodin, writing in the 1560s and 1570s. It is a central feature of
his theory of sovereignty, something which should have puzzled Bodin’s
modern readers more than it generally has done: for, as Rousseau’s use
of the distinction illustrates, it seems to fit more naturally into a defence
of modern democratic politics than into the kind of ‘absolutist’ theory
commonly ascribed to Bodin. But while Bodin’s principal objective in
formulating the distinction was of course not to defend democratic pol-
itics of a Rousseaian kind, he was more sympathetic to them than one
might have expected; and furthermore his actual objective was much less
‘absolutist’ than we have been led to think.7

The distinction made its first appearance in Chapter 6 of his Methodus
ad facilem historiarum cognitionem of 1566, a long chapter devoted to the
status Rerumpublicarum. Though this has, I think, not been observed
before, the chapter is structured as a fairly methodical and radical
critique of Aristotle’s Politics Books III–VIII in which Bodin moved
through the various arguments of Aristotle about the nature of states,

6 See for a full discussion of this N. Urbinati, Representative Democracy: Principles and
Genealogy (Chicago: Chicago University Press 2006).

7 Bodin’s use of the distinction is beginning to attract the attention of scholars after many
years of neglect; see in particular D. Lee, ‘“Office Is a Thing Borrowed”: Jean Bodin on
Offices and Seigneurial Government’, Political Theory 41 (2013) 409–40.
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Democratic sovereignty and democratic government 119

systematically refuting them.8 Near the beginning of the critique in
Chapter 6 Bodin accused Aristotle of failing to see the distinction between
summum imperium and Reipublicae administratio or gubernatio, and conse-
quently going astray in the fundamentals of his politics. Bodin observed
that Aristotle had said that ‘there are altogether three parts to a Respub-
lica; one being deliberation, another choosing magistrates, and the last
jurisdiction’.9 But neither deliberation (which is what Aristotle called
κύριον or the supreme power when he referred at 1299a1 to ‘the delib-
erative, that is, the supreme element in states’) nor jurisdiction could be
seen as parts of sovereignty, Bodin believed, since they were both powers
frequently exercised by private citizens – as in a council or parliament
under an early modern monarch. Government (gubernatio or administra-
tio), Bodin continued, was anything concerned with ‘decrees, edicts, and
their execution’. But these activities were not examples of specifically
sovereign power; that, Bodin argued in the Methodus, consisted in the right
to choose magistrates and other members of a government, together with
the power of ultimate legislation. ‘In every state one ought to investigate
who can give authority to magistrates, who can take it away, who can
make or repeal laws – whether one citizen or a small part of the citizens
or a greater part. When this has been ascertained, the type of govern-
ment is easily understood.’10 Though it is often said that the Methodus
did not display the same concentration on legislative sovereignty as the

8 One can see this particularly clearly if one compares the sequence of discussions in
Chapter 6 with Jacques Lefèvre d’Étaples’s In Politica Aristotelis Introductio (1506, but
regularly reprinted in the early sixteenth century), with which Bodin was no doubt
extremely familiar. This was a précis of the Politics which highlighted exactly the topics
Bodin dealt with in Chapter 6, in the order in which he dealt with them. Only the first
part of the Introductio, on the household, and the last part, on education, were not used
in Bodin’s critique (though there is a brief discussion of the household in the Methodus).

9 There are important differences between the first and second editions of Bodin’s Metho-
dus, which have recently been clarified in Sara Miglietti’s critical edition of the work: see
Jean Bodin, Methodus ad facilem historiarum cognitionem, ed. and trans. (into Italian) S.
Miglietti (Pisa: Edizioni della Normale, 2013). The passage quoted is on p. 356 of Migli-
etti’s edition, p. 181 of the first edition (Paris: n.p., 1566), p. 234 of the second edition
(Paris: 1572), and p. 156 of the English translation by Beatrice Reynolds (Method for
the Easy Comprehension of History, trans. B. Reynolds (New York: Columbia University
Press, 1945). The Aristotle reference is to Book IV.14 of the Politics, 1297b38.

10 quis imperium magistratibus dare & adimere, quis leges iubere aut abrogare possit: Bodin,
Methodus, trans. Miglietti, pp. 401–2; Bodin, Methodus, 1572 edn., p. 271; Bodin,
Method, trans. Reynolds, pp. 178–9. The 1566 edn. (p. 207) has simply quis imperium
magistratibus dare & adimere possit – a good example of the way he seems to have brought
the 1572 edition fully in line with the Republic (see below). Melissa Lane draws attention
in her contribution to this volume to the fact that Bodin’s account of Aristotle may be
misleading, and rests heavily on a reading of Book IV of the Politics, in isolation from
other parts of the work where choosing magistrates appears to have been as important
to Aristotle as it was to be to Bodin. This is true; the explanation may be that Bodin
was tracking the humanist interpretation of Aristotle.
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120 Richard Tuck

Republic11 ten years later, in fact both works treated the principal powers
of a sovereign as the right to legislate and the right to choose magistrates.
Bodin indeed more or less repeated verbatim this definition in Book II
Chapter VII of the Republic: ‘to decide on the type of state (iuger un
estat), the question is not to know who have the magistracies or offices:
but solely who has the sovereignty, and all the power to appoint and
dismiss the officers, and to give laws to every one’.12

In the Republic he also made even clearer than in the Methodus that
he believed this to be an entirely original discovery in political science.
‘There is a clear distinction between the state and the government, a prin-
ciple of politics [secret de police in French] which no one [the Latin adds,

11 I use this translation of the title of Bodin’s great work to cover both the French ver-
sion, published under the name Les six livres de la République (first edition 1576, revised
editions issued at intervals down to 1587), and the (often quite different) Latin ver-
sion, published under the name De Republica libri sex in 1586, and not significantly
revised in subsequent editions. The only complete English translation, of a conflation
of the two texts (see McRae’s Introduction to his edition, p. A38), appeared in 1606
as The Six Bookes of a Commonweale, translated by Richard Knolles; a photographic
reprint of this with scholarly introduction and apparatus, produced by K. D. McRae
(Cambridge, MA: Harvard University Press, 1962), is still the standard English edi-
tion. There is no modern edition which tracks the many variants in the texts. But
there is an excellent critical bibliography of Bodin’s works by R. Crahay, M.-T. Isaac
and M.-T. Lenger, Bibliographie critique des éditions anciennes de Jean Bodin (Gembloux:
Académie Royale de Belgique, 1992). I have chosen to give page references to the
French editions of 1576 (Paris: Jacques du Puys), the first edition, and 1579 (Lyons:
Jacques du Puys), the sixth edition, of which Crahay, Isaac and Lenger say that ‘pra-
tiquement, le texte atteint ici son stade définitif’ (Bibliographie critique, p. 111); I also
give references to the 1586 Latin edition, De Republica libri sex (Paris: Jacques de Puy,
1586) and the McRae edition. All translations from Bodin are my own unless otherwise
stated.

12 Republique 1576, p. 281; 1579, p. 235. The last phrase is a translation of ‘donner loy à
chacun’, which Knolles (Six Bookes, p. 249) translated ‘give lawes unto every man’; but
it is noteworthy that the Latin version does not include this phrase, reading simply that
we should establish the type of state ‘ex eorum persona, qui iura maiestatis habent’, and
not from the distribution of its magistracies (Republica 1586, p. 233). So, intriguingly,
the Latin version is closer here to the 1566 edition of the Methodus, and the French
to the 1572 edition (above, n. 12). For the standard view that the Methodus and the
Republic are significantly different, see J. Franklin, Jean Bodin and the Rise of Absolutist
Theory (Cambridge: Cambridge University Press, 1973), p. vii; see also p. 23. Franklin’s
view of the relationship between the two works was shared to some extent by Beatrice
Reynolds in her translation of the Methodus, describing it as his ‘earlier and more liberal
work’ (Method, trans. Reynolds, p. x), but it was not present in the first, and most careful
analysis of the Methodus, by John L. Brown in his The ‘Methodus ad facilem historiarum
cognitionem’ of John Bodin: A Critical Study (Washington, DC: Catholic University of
America Press, 1939), and it does not seem to have been a common view earlier. There
are sensible remarks about the relationship in R. E. Giesey, ‘Medieval Jurisprudence in
Bodin’s Concept of Sovereignty’, in H. Denzer (ed.), Verhandlungen Der Internationalen
Bodin Tagung in München (Munich: C. H. Beck, 1973), pp. 167–86, at pp. 178–9, and
Sara Miglietti in her edition of the text agrees that there is not a clear distinction between
the Methodus and the Republic (pp. 31–48).
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Democratic sovereignty and democratic government 121

‘as far as I can tell’, quantum intelligere potuimus] has hitherto observed.’13

He also made clear how the distinction enabled one to have a much richer
account of constitutional possibilities than the Aristotelian scheme had
allowed.

The state can be a monarchy, and nevertheless be governed as a democracy
[gouverné populairement] if the prince opens up the Estates, magistracies, offices
and rewards equally to everyone, without regard to their nobility, wealth or virtue.
A monarchy can also be governed aristocratically . . . Similarly an aristocratic state
[seigneurie] can be governed democratically . . . [And] If the majority of citizens
[pluspart des citoyens] hold the sovereignty, and if the people give the honorable
offices, the rewards and the benefices only to noblemen . . . the state will be
democratic, but governed aristocratically.14

These situations were the true arrangements which had traditionally been
misinterpreted as mixed constitutions: ‘this variation in government has
misled those who have thought Republics can be mixed, without see-
ing that the state of a Republic is different from its government and
administration’.15

Not only did this central theme in Bodin’s discussion of sovereignty, the
impossibility of mixed government, depend in his eyes on understanding
the distinction between sovereign and government; so did another critical
feature of sovereignty, its perpetual character. At the start of his discussion
of sovereignty, in Book I Chapter 8,16 he was concerned to define it
as perpetual, and consequently to distinguish between the underlying
location of sovereignty and the form that governmental power might take
at any particular moment. As he said there,

I have said that this power is perpetual, because it can happen that one or more
people have absolute power given to them for some certain period of time, upon
the expiration of which they are no more than private subjects. And even while
they are in power, they cannot call themselves sovereign princes. They are but
trustees and custodians of that power until such time as it pleases the people or
the prince to take it back, for the latter always remains in lawful possession.17

13 Republique 1576, p. 233; 1579, p. 189; Republica 1586, p. 189; Six Bookes, p. 199.
14 Republique 1576, pp. 233–4; 1579, pp. 189–90; Republica 1586, p. 189; Six Bookes,

pp. 199–200. The last sentence comes later in the same Book, at Republique 1576,
p. 282; 1579, p. 235; Republica 1586, pp. 233–4; Six Bookes, p. 249.

15 Republique 1576, p. 234; 1579, p. 190; Republica 1586, p. 189; Six Bookes, p. 200.
16 This was in fact Chapter 9 in the first French edition; it became Chapter 8 in the second

authorised edition (Paris: du Puys, 1577), when Bodin moved the former Chapter 8 to
become Chapter 6 of Book V, and remained in that position for subsequent editions
(Crahay et al., Bibliographie critique, pp. 101–2). In the Latin version it was Chapter 8
from the beginning.

17 Translation from J. Franklin (ed.), Bodin on Sovereignty (Cambridge: Cambridge Uni-
versity Press, 1992), pp. 1–2. Republique 1576, p. ‘152’ (recte 125); 1579, p. 85; Republica
1586, p. 79; Six Bookes, p. 84.
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The most eye-catching example of this, and the one to which Bodin
immediately moved, was the Roman dictator.

Having laid down these maxims as the foundations of sovereignty, we may con-
clude that neither the Roman dictator, nor the Spartan harmoste . . . any other
commissioner or magistrate who had absolute power for a limited time to dispose
of the affairs of the commonwealth, had sovereignty. This holds even though the
early dictators had full power [summum ius] and had it in the best possible form, or
optima lege as the ancient Latins called it. For there was no appeal [from a dictator]
in those days, and all the other offices were suspended . . . It thus appears that the
dictator was neither a prince nor a sovereign magistrate [summum magistratum],
as many have thought [ut plerique putarunt].18

The pleri included Pomponius in the Digest itself, who said that the dic-
tator possessed summa potestas,19 but also many Renaissance writers –
for example Sir Thomas Elyot in The Governour described the dictator as
‘soveraine’ and as possessing ‘the pristinate authorite and maiestie of a
king”.20 But no doubt uppermost in Bodin’s mind was Josse Clichtove’s
commentary on Jacques Lefèvre’s In Politica Aristotelis Introductio, which
listed the dictatorship as one of the five modi regni, possessing totius rei
summam authoritatem and differing from others kinds of kingship only
in that it was temporary.21 From the perspective of the later use of the
sovereignty–government distinction, Bodin’s argument about the dictator
was particularly ominous, for it raised the possibility that a ruler possess-
ing untrammelled monarchical power – precisely ‘the pristine authority
and majesty of a king’ – might not in fact be the sovereign, but instead
might be subordinate to a democratic power.

Moreover, Bodin’s own defence of monarchy in this context was clearly
hard to maintain. He was committed to the proposition that sovereignty
had to be perpetual, and that a time-limited ruler such as the dictator
could not be sovereign, however extensive his powers, and however mini-
mal the temporal limits were on his office – so that even the archons of the

18 Translation from Franklin (ed.), Bodin on Sovereignty, pp. 1–2. Republique 1576,
pp. 125–6; 1579, p. 85–6; Republica 1586, p. 79; Six Bookes, p. 85. This is a list based
initially on the observations about the dictatorship and the aisymnetai in Dionysius of
Halicarnassus V.73, though Dionysius treats them both as ‘elective tyrants’. See also
Bodin’s remarks in II.3, attacking Aristotle for calling those magistrates ‘kings’ who
were the equivalent of this Dionysian list (Republique 1576, pp. 242–3; 1579, pp. 197–8;
Republica 1586, pp. 196–7; Six Bookes, p. 207).

19 ‘Hunc magistratum, quoniam summam potestatem habebat, non erat fas ultra sextum
mensem retineri’: Digest I.2.2.18.

20 Thomas Elyot, The Boke named The Governour, ed. H. H. S. Croft, 2 vols. (London:
Kegan Paul, Trench & Co, 1883), I, pp. 19–20.

21 Jacques Lefèvre and Josse Clichtove, In Politica Aristotelis, introductio Iacobi Fabri Stapu-
lensis: adiecto commentario declarata per Iudocum Clichtoveum Neoportuensem (Paris: n.p.,
1535), p. 12r. The commentary was originally published in 1516.

terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/CBO9781316418024.006
Downloaded from https://www.cambridge.org/core. Cambridge University Main, on 26 Jan 2021 at 20:42:07, subject to the Cambridge Core

https://www.cambridge.org/core/terms
https://doi.org/10.1017/CBO9781316418024.006
https://www.cambridge.org/core


Democratic sovereignty and democratic government 123

early Athenian republic, who held ‘absolute power’ for nine or ten years,
could not be called sovereign.22 But Bodin had to recognise that this left
monarchy in an awkward position. On the account he gave in Chapter 8
a democratic or aristocratic sovereign was indeed perpetual, in the full
sense of the term, as assemblies do not die; but a monarch was perpetual
only in the sense that he held power for the term of his life – otherwise, as
Bodin acknowledged, ‘there would . . . be few sovereign monarchs inas-
much as there are very few that are hereditary. Those especially would
not be sovereign who come to the throne by election.’23 So the difference
between an elective dictator and an elective monarch became merely that
the expiration date of the former’s term of office was known in advance,
and that of the latter was not. We shall see in a moment that later readers
of Bodin pounced on the unsatisfactory character of his account of per-
petuity, and either questioned the whole Bodinian distinction between
sovereign and government (as Grotius did) or reworked it to make it more
satisfactory, but at the same time more threatening to elective monarchy
(as Hobbes did).

Both these aspects of Bodin’s theory of sovereignty – that is, the con-
nection between the sovereignty–government distinction and the impos-
sibility of mixed government, and the insistence that sovereignty must be
understood as perpetual – had the same effect, to prise apart ‘sovereignty’
from the actual operation of governmental power. What we had hitherto
supposed was political power, Bodin tells us, is not really where power
lies: it might be the case that on a day-to-day basis we are ordered around
by a king or an assembly of some kind, and there may be no recourse
to any other institution to protect us from those orders, but hidden
underneath those structures, and possibly apparent only at very long
intervals, was a different kind of power which gave legitimacy to the other
institutions.

The most powerful example he gave of this, an example which (again)
was to be widely used in defence of democracy, was the Roman con-
stitution both in its republican heyday and under the principate. Bodin
insisted, as part of his attack on the mixed constitution, that republican
Rome was a democracy; but he also went so far as to say that Rome under
the principate down to the time of Vespasian was still a democracy, for
‘a principate is nothing other than a democracy or aristocracy in which

22 Franklin (ed.), Bodin on Sovereignty, p. 4; Republique 1576, p. 127; 1579, p. 87; Republica
1586, p. 80; Six Bookes, p. 86.

23 He believed (correctly) that only the French and English monarchies were strictly speak-
ing hereditary. Translation from Franklin (ed.), Bodin on Sovereignty, p. 6. Republique
1576, p. 128; 1579, p. 88; Six Bookes, p. 87. In the Latin version Bodin removed the
remark that there are ‘few that are hereditary’: Republica 1586, p. 81.
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124 Richard Tuck

there is a chief who can give commands to every individual’.24 Augustus
seized the real power in the state, but – Bodin observed in a striking
passage -

Here we must inquire into the thing itself [reipsa] and not the pretence [simulatio]:
for he who has most power in the Republic [plus in Republica potest] is thought to
possess the sovereignty, but if we are concerned with rights [de iure], we should
look not to what is, but to what ought to be. And therefore a principate is
nothing other than an Aristocracy or a Democracy in which one among many
is preeminent in dignity; but sovereignty [maiestas] is with the people or the
optimates.25

So the emperor too, like the dictator, could not be seen as a sovereign:
Rome remained a democracy in which – in principle – the old legal order
could at any time have reasserted itself. If one looks at the use made
of Bodin in the late sixteenth and early seventeenth centuries, it was
this passage that attracted most attention among his readers, and which
proved explosive in the context of the late sixteenth- and seventeenth-
century debates about European monarchy.

Obviously, it would be perverse to deny that Bodin’s object in writing
both the Methodus and the Republic was to produce a defence of the
modern French monarchy against its enemies, and not to put forward a
theory of democracy. So the natural question that arises is, why should
a project of that kind have led Bodin to invent this distinction and put
so much weight on it? I do not want in a volume devoted to popular
sovereignty to give a detailed response to this question, but I think the
correct answer is along the following lines. We misunderstand Bodin if

24 Translation from Franklin (ed.), Bodin on Sovereignty, p. 107. Republique 1576, p. 231;
1579, p. 187; Republica 1586, p. 186; Six Bookes, p. 196. Vespasian is mentioned in
the Latin version, and in the English translation, but not in the French versions, which
instead talk about the ‘long temps apres’ Augustus during which Rome was really
a republic. Vespasian was relevant because of the famous lex de imperio Vespasiani,
an inscription from Rome known since at least the fourteenth century and now in
the Capitoline Museum, which appears to confer legislative authority on Vespasian;
though since what it clearly says is that Vespasian was to have the same authority
as had been conferred on Augustus, Tiberius and Claudius it is not obvious that it
made any difference to the legal status of the emperors. Modern scholarship to some
extent confirms Bodin’s general view of the legal basis of the principate: see P. A.
Brunt, ‘Lex de Imperio Vespasiani’, Journal of Roman Studies 67 (1977), pp. 95–116;
F. Millar, ‘Imperial Ideology in the Tabula Siarensis’, in J. González and J. Arce (eds.),
Estudios sobre la Tabula Siarensis (Madrid: CSIC, Centro de Estudios Históricos, 1988),
pp. 11–19.

25 My translation is from the Latin: Republica 1586, p. 187, which was followed by the
English translation, Six Bookes, p. 197. The French is slightly different:’in matters of
state [en matiere d’estat], he who is master of force, is the master of men, of laws, and
of the whole republic: but in terms of right [en termes de droit], it is not necessary, says
Papinian, to pay attention to what is done at Rome, but properly [bien] to what ought
to be done’: Republique 1576, p. 231; 1579, pp. 187–8.
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we think that his defence of the French monarchy against particularly
its Huguenot critics was a defence of royal absolutism in the sense of
an activist monarch. Bodin’s governing passion throughout his life was
a vindication of the special role of the parlements in the government of
France. He was accredited as an advocate of the Parlement of Paris in
1561/2, and as he said in the dedication to his Demonomanie of 1580 he
spent ‘the best part of my life’ in ‘that sovereign school of justice’ with
‘unbelievable pleasure and profit’.26 The relationship between the kings
of France and their parlements was a notoriously complex and subtle
one: royal acts had (normally) to be registered by the parlement to be
treated as valid in the courts, and the registration process could involve
a series of remonstrances by the parlement back to the king trying to
get changes in acts of which they disapproved, remonstrances which
characteristically cited general principles of justice but could also draw
attention to ‘inconveniens’ which might arise as a consequence of the
royal proposal.27 The king could in the end force registration against the
wishes of the parlement through a lettre de jussion, but too frequent a use of
this power would have led to the breakdown of the system, and kings were
reluctant to do this. But the parlement was, in the last analysis, the royal
council, and the parlementaires (who standardly described themselves as
‘representing’ the maiestas (i.e. the sovereignty, in Bodin’s terminology)
of the king28 – not, strikingly, as in England, the people – saw their
task as protecting the interests of the monarchy even against the wishes
of a particular king. This was most notably expressed in their constant
struggle to halt the alienation of the royal domain and to preserve it intact
for future monarchs.

Right at the beginning of the Methodus, and long before he actually
turned to the history of states, Bodin announced that ‘it is one thing to
declare laws, another to take counsel concerning legislation. The latter is
for the senate, the former for the people or the prince or whoever has the
sovereignty.’29 (The Parlement of Paris was standardly described by its
admirers as the Senate of France). And when he did turn to the history
of France, in Chapter VI, his constant theme was the importance and
independence of the Parlement. It is this above all which has traditionally
led to the view that the Methodus is more ‘constitutionalist’ than the

26 Jean Bodin, De la Demononamie des Sorciers (Paris: Jacque du Puys, 1580), sig. á2r.
27 A good example is provided by the May 1563 remonstrance on the attempt to abandon

the requirement for officers of the Crown to profess the Catholic faith. See S. Daubresse,
Le Parlement de Paris ou La Voix de la Raison (1559–1589), Travaux d’Humanisme et
Renaissance 398 (Geneva: Librairie Droz, 2005), pp. 490–4.

28 Ibid., pp. 46 ff.
29 Bodin, Methodus, trans. Miglietti, p. 124; 1566 edn., pp. 29–30; 1572 edn., p. 37; Bodin,

Method, trans. Reynolds, p. 32.
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126 Richard Tuck

Republic. But in fact we find just the same defence of the authority and
practical independence of the parlements in the Republic.30

Given Bodin’s strenuous defence of parlements, which continued even
into the period of his adherence to the Catholic League,31 we can under-
stand the real point of his distinction between sovereign and government,
and why it emerged from the distinctive constitutional arrangements of
ancien régime France. Unlike England, where it might be possible to

30 There are many examples of this, but the most striking and revealing comes in his
argument (against the late medieval canonists, in particular) that there is an important
difference between law and contract, and that

‘a sovereign prince is bound [in the courts, i.e. not merely morally] by the contracts he
has made, whether with his subject or with a foreigner. For since he is the guarantor to
his subjects of the agreements and mutual obligations that they have entered with one
another, there is all the more reason why he must render justice for his own act. Thus
the Parlement of Paris wrote to King Charles IX in March 1563 that his majesty could
not unilaterally break the contract between himself and the clergy without the clergy’s
consent, inasmuch as he had a duty to give justice.’

(Translation from Franklin (ed.), Bodin on Sovereignty p. 35. Republique 1576, pp. 147–8;
1579, p. 106; Republica 1586, p. 99; Six Bookes, p. 106). This refers to a remonstrance
that the Parlement delivered on 11 March 1564, protesting that a payment forced from
the Church by Charles IX had not been used for redeeming the royal domain, contrary
to the agreement with the Church about its taxation made at Poissy in 1561 (the
‘Contrat de Poissy’). Though Bodin was notoriously casual about dates, references etc.
(for his casualness, see e.g. the remarks in Giesey, ‘Medieval Jurisprudence’, p. 168 n.3
and p. 176), his dating of this remonstrance to 1563 is probably not an error. France
began to date the new year from 1 January instead of 25 March in 1564 (Charles
IX’s Edict of Roussillon, issued in January 1563 OS, registered by the Parlement of
Paris December 1564 OS and NS). Although the Edict intended that January 1563 OS
should be regarded as January 1564 NS, in practice the new dating did not come in
until the following year. So when Bodin said March 1563, he will have meant March
1564 NS. Daubresse comments that there is no record of a remonstrance of the kind
Bodin describes in March 1563 (Parlement de Paris, p. 123 n. 12), but she does not
consider the question raised by the change in dating the year, nor link Bodin’s remark
with the remonstrance of 11 March 1564 she describes on p. 127, which is plainly what
Bodin had in mind. But what Bodin did not tell his readers was that a royal lettre de
jussion of July 1564 replied that the payment had been necessary in order to maintain
the Swiss alliance, and that the Parlement gave way and authorised the payment. So in
fact the moral of the episode was that the royal will could override a contract, a moral
Bodin conveniently forbore to draw.

31 See P. L. Rose, ‘The Politique and the Prophet: Bodin and the Catholic League 1589–
1594’, The Historical Journal 21 (1978), pp. 783–808. In the letter (probably to the
president of the Paris Parlement, Barnabé Brisson) that Bodin wrote in March 1589
justifying his switch to the League, and which was published anonymously as Lettre d’un
Lieutenant-Général de Province à un des premiers magistrats de France (Paris: n.p., 1589),
Bodin argued that ‘une rébellion universelle ne se doyt appeler rébellion. L’union de tant
de citez et de peuples que j’ay remarqué ne pouvant être chastiée: veu principalement
que tout premièrement tous les parlemens de ce Royaume qui sont les fortes barrières
de la France sont uniz’ (see J. Moreau-Reibel, Jean Bodin et le droit public comparé (Paris:
Vrin, 1933), p. 426). In other words, he moved to the League once the Parlement of
Paris, and the other parlements, split, with most of their members turning to the League.
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Democratic sovereignty and democratic government 127

assert that Parliament (including the queen or king) was both sovereign
and government, in France there could be no real plausibility in any
claim about the supremacy of the parlements – they were patently not
sovereign bodies. But on the other hand they were not mere agents of
the sovereign monarch, simply implementing his commands, but were
able (on Bodin’s account) to have a very high degree of autonomy in their
decisions – in particular, there was no appeal from their judgments sitting
as a high court. The delicate balance between king and parlements could
not be expressed by saying that the parlements were merely the agents of
the king, since the whole point of the system was that they were not; but
at the same time they could not be regarded as equal to the king, nor as
sharers in some sense in his sovereignty. Bodin’s great idea was that they
were engaged in something different from the activity of the sovereign
monarch, and that their relative independence in practice did not call into
question the suzerainty of the king. The king’s function was to authorise
or render legitimate law whose content was (ideally) determined by the
parlements, and to authorise the punishment of offenders whose guilt had
been determined by the judges.

The theoretical structure that Bodin had called into being to capture
the idiosyncratic shape of the modern French monarchy proved to be very
contentious for the next two hundred years It was above all Hugo Grotius
who set the tone for much of what followed with his repudiation of the
sovereignty–government distinction. He had always despised Bodin –
he described him once as someone who ‘knew a great deal but was
very confused. His book De republica is a great heap of a work, full of
falsities’32 – and as a young man he had already disagreed with Bodin’s
democratic interpretation of the Roman constitution, remarking in a
letter to a friend that

like you I disagree with Bodin . . . I believe that the Roman Republic when it
was at its best was an example of those types of aristocracy which Aristotle
defines as ‘constitutions which incline more than the so-called polity towards
oligarchy’ . . . For although the highest authority which Bodin calls sovereignty
[ius Maiestatis] may have been in the people in time of war, there’s plenty of

32 R. Pintard, La Mothe le Vayer – Gassendi – Guy Patin: études de bibliographie et de critique
suivies de textes inédits de Guy Patin (Paris: Boivin, 1943), p. 81. In a letter to his friend
Jean De Cordes of 1634 he said that he had always thought of Bodin as ‘a man more
devoted to things than to words’ and as someone ‘barely instructed in Greek’ (Hugo
Grotius, Briefwisseling van Hugo Grotius, vol. V, ed. B. L. Meulenbroek (The Hague:
Martinus Nijhoff, 1966), p. 279; see also N. Malcolm, ‘Jean Bodin and the Authorship
of the “Colloquium Heptaplomeres”’, Journal of the Warburg and Courtauld Institutes 69
(2006), pp. 95–150, at p. 120. Grotius was being rather unfair about Bodin’s Greek:
Bodin’s first publication was a scholarly edition in Greek of Oppian’s De Venatione (Paris:
n.p., 1555).
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128 Richard Tuck

evidence to show where the administration of government [rerum administratio]
was to be found ordinarily and – as one might say – on a day-to-day basis. . . . I
do not think anyone denies that at Rome that power was with the optimates.33

So Grotius was already questioning the worth of Bodin’s idea that a
sovereign might lurk under the superficial apparatus of the day-to day
government and be distinguishable from it; as far as he was concerned
the actual administration was the sovereign.

In his De Iure Belli ac Pacis of 1625 he accordingly reasserted something
explicitly like Aristotle’s account of the potestas civilis, repeating Aristotle’s
analysis of what the various functions involved in administranda republica
were, without any attempt to distinguish between (for example) legisla-
tion and consultation, except that some acts of potestas were to do with
public things, such as legislation, and some with private, such as judi-
cial decisions (I.3.6).34 As for Bodin’s prime example of the distinction
between sovereignty and government, the Roman dictatorship, Grotius
was blunt.

We must distinguish between the Thing itself, and the Manner of enjoy-
ing it . . . Thus, amongst the Romans, the Dictator was Sovereign [summum
imperium . . . habebat] for a Time . . . Neither can I agree with those, who say
the Roman Dictator had not the Sovereign Power, because it was not perpetual:
For the Nature of moral Things is known by their Operations, wherefore those
Powers, which have the same Effects, should be called by the same Name. Now
the Dictator, during the whole Time of his Office, exercised all the Acts of civil
Government, with as much Authority as the most absolute King; and nothing
he had done could be annulled by any other Power. And the Continuance of a
Thing alters not the Nature of it. (I.3.11.1; see also I.3.8.1)

Similarly, he rejected any distinction between hereditary and elective
kings, observing (again in sharp contradiction to Bodin) that ‘the Roman
Empire, even after all Power was taken from the Senate and People,
was conferred by Election’ (I.3.10) without this calling the emperor’s
sovereignty into question.

Strikingly, however, it was Hobbes who came to Bodin’s defence
against these strictures of Grotius, and indeed pushed Bodin’s basic idea
even further than Bodin himself had done. He set out his case against

33 Hugo Grotius, Briefwisseling, vol. I, ed. P. C. Molhuysen (The Hague: Martinus Nijhoff,
1928), p. 29.

34 References to and quotations from the De Iure Belli ac Pacis are from the 1738 London
edition of the English translation, with notes by Jean Barbeyrac, reprinted as The Rights
of War and Peace, ed. R. Tuck, 3 vols. (Indianapolis: Liberty Fund, 2005). I give the
book, chapter and paragraph numbers as is usual with citations from De Iure Belli ac
Pacis. A critical edition of the Latin text is De iure belli ac pacis, ed. B. J. A. De Kanter-
van Hettinga Tromp with additional notes by R. Feenstra and C. E. Persenaire (Aalen:
Scientia Verlag 1993).
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Democratic sovereignty and democratic government 129

Grotius’s account of sovereignty most clearly in Chapter VII of De Cive,
which contains a remarkable account of democracy as the first and most
basic form of a commonwealth, and an extensive discussion of the var-
ious forms a democracy can take. Among those forms, Hobbes argued,
were all kinds of time-limited monarchies, and he set out his ideas in a
long paragraph from which I will quote extensively, as it makes his views
entirely clear, and inter alia provides the vivid analogy to which I refer
in my title.35 He presumed, of course, that a democracy must involve
an actual assembly of citizens, and he considered four possible cases in
which a time-limited monarch might be created. The first was when the
assembly elected a king without any provision for reassembling on his
death; in such a case the democracy had ipso facto dissolved itself and
transferred sovereignty to the king. The second was when

the people leave the assembly after the election of a time-limited Monarch with
the decision already made to meet at a certain time and place after his death;
in this case, on the Monarch’s death, power resides firmly in the people by their
previous right, without any new act on the part of the citizens; for in the whole
intervening period sovereign power [summum imperium] (like Ownership) remained
with the people; only its use or exercise was enjoyed by the time-limited Monarch,
as a usufructuary.

The third case was

if after the election of a time-limited Monarch, the people has departed from the
council with the understanding that it would hold meetings at fixed times and
places while the term set for the Monarch is still running, (as Dictators were
appointed among the Romans), such a one is not to be regarded as a Monarch
but as the first minister of the people, and the people can, if it shall see fit, deprive
him of his office [administratio] even before his term is finished.

And the fourth was

if the people leaves their council after appointing a time-limited Monarch without
leave to meet again except on the orders of the appointee, the people is understood
to be thereupon dissolved; and power belongs absolutely to anyone appointed on
these terms.36

35 Thomas Hobbes, On the Citizen, ed. R. Tuck and M. Silverthorne (Cambridge: Cam-
bridge University Press, 1998), pp. 98–100 (VII.16). The Latin text can be found in
De Cive: The Latin Version, ed. H. Warrender (Oxford: Oxford University Press, 1983),
pp. 156–8.

36 In the Elements of Law the distinction between the four cases is less crisp. The dictator
is the same as an elected king: ‘If this power of the people were not dissolved, at the
choosing of their king for life; then is the people sovereign still, and the king a minister
thereof only, but so, as to put the whole sovereignty in execution; a great minister, but
no otherwise for his time, than a dictator was at Rome’ (Thomas Hobbes, The Elements
of Law, Natural and Politic, ed. F. Tönnies with new introduction by M. Goldsmith
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Having set out the four cases, Hobbes enlarged his discussion with the
analogy that provided me with the title for this chapter.

If a King without an heir is about to go to sleep and not wake up again, (i.e., is
about to die) and hands sovereign power to someone to exercise until he awakes,
he is handing him also the succession; likewise if a people in choosing a temporary
Monarch, at the same time abolishes its own power of reconvening, it is passing
dominion over the commonwealth to him. Further, a king who is going to sleep
for a while gives sovereign power to someone else to exercise,and takes it back
when he wakes up; just so a people, on the election of a temporary Monarch, retains
the right of meeting again at a certain time and place, and on that day resumes
its power. A king who has given his power to someone else to exercise, while
he himself stays awake, can resume it again when he wishes; just so a people
which duly meets throughout the term set for a time-limited Monarch can strip
him of power if it so wishes. Finally a king who gives the exercise of his power
to another person while he sleeps, and can wake up again only with the consent
of that person, has lost his life and his power together; just so a people which
has committed power to a time-limited Monarch on the terms that it cannot meet
again without his command, is radically dissolved, and its power rests with the
person it has elected.

Hobbes thus restated the Bodinian distinction between sovereign and
government, using the same terminology of summum imperium or summa
potestas contrasted with administratio. But he was willing to go much fur-
ther. As we saw earlier, Bodin was concerned to insist that monarchs
elected for life were significantly different from the dictator – for other-
wise, as he said, ‘there would . . . be few sovereign monarchs’. Hobbes,
however, ruthlessly followed through the logic of the distinction and con-
cluded that elective monarchs were indeed not sovereign: all the elective
monarchies of Europe were (by implication) really either aristocracies or
democracies. Not even the monarchomachs had gone so far as to say
this.

It is worth considering the far-reaching implications of these ideas.
On Hobbes’s account, a sovereign can be very thoroughly asleep: in the
case of an elected monarchy, it might in principle be asleep for sixty or

(London: Frank Cass 1969 [London: Simpkin, Marshall, & Co., 1889]), p. 122 (II.2.9).
And the right of the people to assemble during the monarch or dictator’s term of office
(De Cive’s third case) is treated as a general right: ‘Though in the election of a king for
life, the people grant him the exercise of their sovereignty for that time; yet if they see
cause, they may recall the same before the time. As a prince that conferreth an office for
life, may nevertheless, upon suspicion of abuse thereof, recall it at his pleasure.’ This
suggests that at the time Hobbes wrote the Elements, while he certainly believed that the
critical question with regard to elective kingship was whether the democratic assembly
had ‘the right of assembling at certain times and places limited and made known’ or not
(II.2.10), he had not fully focused on the fact that there might be different specifications
of the times, some of which would not permit the assembly to exercise its sovereign rights
until the death of the incumbent ruler.
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seventy years, or even more. Moreover, when awake the sovereign might
do nothing more than select a new monarch, and promptly fall asleep
again. So all actual legislation to do with the ordinary lives of the citizens,
and all actual power exercised over them, would be in the hands of the
monarch; yet the monarch would not be sovereign. At the very least
this calls into question a naively Austinian view of Hobbes’s theory of
sovereignty, for it is very clearly not a theory of habitual obedience to a
site of power in the sense of physical strength (control of an army, say).
This point was made by Hobbes himself very clearly in Chapter X of De
Cive, writing about an infant monarch:

The comparative advantages or disadvantages of different types of common-
wealth [do not] result from the fact that sovereignty [imperium] itself or the
administration of government business [imperii negotia administranda] is better
entrusted to one man rather than to more than one, or on the other hand to a
larger rather than a smaller number. For sovereignty [imperium] is a power [poten-
tia], administration of government [administratio gubernandi] is an act. Power is
equal in every kind of commonwealth; what differs are the acts, i.e. the motions
and actions of the commonwealth, depending on whether they originate from the
deliberations of many or of a few, of the competent or of the incompetent. This
implies that the advantages and disadvantages of a régime do not depend upon
him in whom the authority of the commonwealth resides, but upon the ministers
of the sovereignty [ministri imperii]. Hence it is no obstacle to the good govern-
ment of a commonwealth if the Monarch is a woman, a boy or an infant, provided
that the holders of the ministries and public offices are competent to handle the
business. (X.16)37

(Kinch Hoekstra has very recently stressed the importance of this fea-
ture of Hobbes’s theory).38 Hobbes expressed it in dramatic fashion in
Leviathan when he asserted (in a passage which has often surprised his
readers) that

If a Monarch subdued by war, render himself Subject to the Victor; his Subjects
are delivered from their former obligation, and become obliged to the Victor. But
if he be held prisoner, or have not the liberty of his own Body; he is not understood
to have given away the Right of Soveraigntie; and therefore his Subjects are
obliged to yield obedience to the Magistrates formerly placed, governing not in
their own name, but in his. For, his Right remaining, the question is only of
the Administration; that is to say, of the Magistrates and Officers; which, if he

37 Our edition of On the Citizen for Cambridge University Press translates imperium in this
passage as ‘government’ (p. 125), but I have now come to realise that this is misleading,
and that it should be contrasted with gubernatio, administratio or the other terms that in
this tradition meant government as distinct from sovereignty.

38 See K. Hoekstra, ‘Early Modern Absolutism and Constitutionalism’, Cardozo Law
Review 34 (2012–13), pp. 1079–98, esp. pp. 1095–7.
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have not means to name, he is supposed to approve those, which he himself had
formerly appointed.39

This was an important practical issue when Hobbes was writing, for
the king was (or had recently been) in prison, but royal governors were
still in office in many places of great strategic significance for the Roy-
alists, including the Channel Islands, Virginia and – above all – Ireland.
And on Hobbes’s account it was entirely reasonable to suppose that the
imprisoned king was still sovereign, as he remained sovereign until his
death even if he could do nothing – just as he would if he were similarly
inert while asleep. Hobbes provided a startling analogy to this thought in
Chapter XIII of De Cive:

We must distinguish between the right and the exercise of sovereign power; for they
can be separated; for instance, he who has the right may be unwilling or unable
to play a personal role in conducting trials or deliberating issues. For there are
occasions when kings cannot manage affairs because of their age, or when even
though they can, they judge it more correct to content themselves with choosing
ministers and counsellors, and to exercise their power through them. When right
and exercise [jus & exercitium] are separated, the government [regimen] of the
commonwealth is like the ordinary government of the world, in which God the
first mover of all things, produces natural effects through the order of secondary
causes. But when he who has the right to reign wishes to participate himself in
all judgements, consultations and public actions, it is a way of running things
comparable to God’s attending directly to every thing himself, contrary to the
order of nature.40

God too is a sleeping sovereign.
The political implications of Hobbes’s ideas, especially as expressed in

De Cive, and in particular of his remarks about elective monarchy, were
very clear to contemporaries, and they occasioned some of the sharpest
criticism which Samuel Pufendorf delivered to Hobbes in his De Iure
Naturae et Gentium of 1672. Referring to the second of Hobbes’s cases
of time-limited monarchy, in which the people agreed to meet on the
monarch’s death, but in the mean time ‘sovereign power (like Ownership)
remained with the people’, Pufendorf expostulated that

we utterly dislike the Assertion of Mr. Hobbes, which we meet with in his Book De
Cive . . . This Notion, if taken in the gross Sense in which it is deliver’d, we cannot
but look upon as highly dangerous and prejudicial to all those limited Princes, who
are ordain’d by the voluntary Donation of the People, and bound up to certain
fundamental Laws. And the rather, because, as he hath taken the Liberty to call

39 Thomas Hobbes, Leviathan, rev. edn., ed. R. Tuck (Cambridge: Cambridge University
Press, 1996), p. 154 ((London: n.p., 1651), pp. 114–15, Chapter XXI).

40 Hobbes, On the Citizen, pp. 142–3 (XIII.1).
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a King for Life a temporary Monarch, others may, with as much Reason, extend
the Name to those who receive the Sovereignty, with the Privilege of transmitting
it by Inheritance, yet so as to keep it within their own Line and Family. Besides,
since Mr. Hobbes hath not determin’d how far he would stretch the Parallel which
he useth, he may easily be intangled in a Train of very pernicious Consequences.
For since Property, consider’d in itself, is a much more noble Right, than that of
temporary Use; some Men may, on these Principles, conclude that the People
are superior to the Prince, and have a Power of bringing him to Correction, in
case he doth not govern, according to their Pleasure and Humour.41

(This was indeed Hobbes’s third case – and Pufendorf was right that the
distinction between the second and third cases was a fine one.) Pufendorf
accused Hobbes of ‘breaking and dividing’ sovereignty, so that ‘the κτῆσις,
the Property or real Possession resides in the People, and the χρῆσις only,
or the Use in the Prince’.

He was more hesitant about the dictator, but not on any major theoret-
ical grounds. Partly, he believed that the dictator had not in fact had ‘all,
and each precise Part of the Sovereignty so committed to him together,
as that, during the six Months Space, he might exercise it as he pleas’d’,
and partly he thought that

Tho’ the Continuance of a Thing doth not change the Nature of it, yet there
is no doubt to be made, but that a temporary Command is in Dignity much
inferior to a perpetual one; since Men are wont to respect those with a much
more solid Veneration, whom they apprehend to be incapable of returning to a
private Condition, than those whom in a little time they are again like to see on
the same Level with themselves.42

He also admitted that it might be impossible to find an example of a truly
time-limited sovereign of this kind. But it is clear that his general theory
committed him, just as it had Grotius, to its being at least a conceptual
possibility, and Jean Barbeyrac in his extraordinarily influential editions of
both Grotius and Pufendorf asserted that the dictator in the early Repub-
lic had indeed been as Grotius thought;43 classical scholarship in the late
seventeenth century, in the shape of Johannes Jens’s essay De dictatoribus
populi Romani of 1698, also endorsed the Grotian view.44 Like Grotius,

41 Samuel Pufendorf, The Law of Nature and Nations, 5th edn., ed. Jean Barbeyerac, trans.
Basil Kennet (London: n.p., 1749), pp. 704–5; Samuel Pufendorf, De Jure Naturae et
Gentium (Lund: n.p., 1672), p. 978 (VII.6.17).

42 Pufendorf, The Law of Nature and Nations, p. 702; Pufendorf, De Jure Naturae et Gentium,
p. 975 (VII.6.15).

43 Grotius, The Rights of War and Peace, I.3.11 nn. 6 and 7. The original text of the notes
can be found in Hugo Grotius, Le Droit de la Guerre, et de la Paix, 2 vols., trans. Jean
Barbeyrac (Amsterdam: Pierre de Coup, 1724), I, pp. 135–6.

44 This is to be found in Johannes Jens, Ferculum Literarium (Leiden: n.p., 1717),
pp. 89–130; the essay is dated 1698 on p. 130.
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it was the actual governmental structure that interested Pufendorf and
Barbeyrac, and not the constitutional authority that might lie behind
government, and be used to change it. And the motive for hostility to
Bodin and Hobbes in this area is clear enough: in seventeenth-century
Europe there were likely to be few people (even, any longer, in France)
who wanted to argue for a ‘sleeping’ constitutional sovereign in a modern
state in the form of a king: the force of the idea, for obvious reasons, was
always going to be (as it had really been, even in Bodin) that a people
could be thought of as a sleeping sovereign. It was this possibility that
Grotius, Pufendorf and Barbeyrac feared and which Hobbes, remarkable
as it might seem, was willing to countenance.

So it was of course precisely those three writers whom Rousseau excori-
ated in both the Second Discourse and the Social Contract, and his repeated
insistence that the sovereignty–government distinction had been ignored,
and that it was critical to modern democracy, was above all a response to
their writings. Hobbes’s view, on the other hand, at least as set out in De
Cive, was much closer to Rousseau’s. This was so not least, as I suggested
at the beginning of this chapter, because both Hobbes and Rousseau were
hostile to democratic government, in the sense of the ancient civic assem-
blies dominated by orators: ‘Athens was in fact not a democracy, but a
most tyrannical aristocracy, governed by learned men and orators,’ said
Rousseau in his Political Economy, in words that could have (and possi-
bly did) come straight out of Hobbes.45 As he made clear in his Letters
from the Mountain, Rousseauian democracy was not an idyll of an ancient
city-state transported to the present day, but a serious attempt at working
out how a modern commercial state might genuinely deserve the title of
a democracy, and the key to this was both the separation of government
from fundamental acts of sovereign power and the full participation of
the citizens in these acts.

The obvious institutional expression of this idea was a combination
of constitutional referendums or plebiscites, in which an electorate votes
on foundational legislation, and a representative government, and this
has indeed become the default constitutional structure of the modern
world. It did not require any technical innovations: any country that
had general elections could also easily organise referendums, and gen-
eral elections had been a feature of European societies for five hun-
dred years by Rousseau’s lifetime. And it was very soon after Rousseau’s
ideas became widely understood that in two countries, the United States

45 Rousseau, The Social Contract, p. 8; Rousseau, Oeuvres complètes, II, p. 279. See Hobbes
in De Cive X.7: ‘Where there is popular control, there may be as many Neros as there are
Orators who fawn on the people’ (Hobbes, On the Citizen, p. 120).
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and France, plebiscitary systems were introduced, often expressly in
Rousseau’s name. It should be noted, though, that – rather curiously –
Rousseau himself did not discuss plebiscites. This is particularly striking,
given that in his later works he had explored various ways of giving the
people legislative power in a large state, as well (of course) as in the small
states that were his preferred option.46 In Considerations on the Govern-
ment of Poland (drafted in 1772, but not published until his posthumous
Oeuvres of 1782) he claimed that a system of mandated delegates to an
assembly would achieve the objectives he had set out in the Social Con-
tract, while in the 1765 Project for Corsica (which was not known until it
was published in 1861) he seems to have considered the possibility of the
sovereign people meeting separately in a number of large assemblies.47

46 To the well-known constitutional sketches for Poland and Corsica, and his remarks
on the Genevan constitution in Letters from the Mountain and the associated History of
Geneva (in Letter to Beaumont, pp. 102–28) we can add his brief suggestions for a new set-
tlement of the Genevan constitution in a letter to his friend François Coindet in February
1768 (Jean-Jacques Rousseau, Correspondance complète de Jean Jacques Rousseau: édition
critique établie et annotée par R. A. Leigh, 52 vols., ed. R. A. Leigh (Oxford: Voltaire
Foundation, 1965–88), vol. XXXV (1980), pp. 91–7) (letter no. 6239). See R. What-
more, Against War and Empire: Geneva, Britain, and France in the Eighteenth Century
(New Haven: Yale University Press, 2012), p. 94, where however the letter is dated
1767.

47 The constitution of Corsica as it already existed in 1765 was praised by contemporaries
such as James Boswell as approaching ‘to the idea of a Roman comitia’ (J. Boswell, An
account of Corsica (London: n.p., 1769) p. 147), an assessment endorsed by Dorothy
Carrington in her study of the Corsican constitution under Paoli (‘The Corsican Con-
stitution of Pasquale Paoli (1755–1769)’, English Historical Review 88 (1973), pp. 481–
503); each village elected (by manhood suffrage) a representative to be sent a very large
assembly, the Diet, consisting of c. 325 members (pp. 495–6). Rousseau appears to have
proposed instead that Corsica should be divided into twelve provinces, each of which
should send a representative to the government while (apparently) deciding fundamen-
tal matters in a general gathering of the province. This seems to be the implication of
the fragmentary remarks in the Project, that the people should assemble ‘by sections
rather than as a whole’, that there should be twelve equally sized provinces as the basis
for the government, and that ‘the firm establishment of this form of government will
produce two great advantages. First, by confining the work of administration to a small
number only, it will permit the choice of enlightened men. Secondly, by requiring the
concurrence of all members of the state in the exercise of the supreme authority, it
will place all on a plane of perfect equality, thus permitting them to spread throughout
the whole extent of the island and to populate it uniformly. This is the fundamental
principle of our new constitution’ (Jean-Jacques Rousseau, Political Writings, ed. and
trans. F. M. Watkins (London: Thomas Nelson & Sons, 1953), p. 286; Rousseau, Oeu-
vres complètes, III, p. 496). Since the population of Corsica in 1780 has been estimated
at 140,000 (S. Wilson, Feuding, Conflict and Banditry in Nineteenth-Century Corsica
(Cambridge: Cambridge University Press, 1988), p. 10), Rousseau may have envis-
aged assemblies of approximately 10,000. So, in line with the importance he gave to
the sovereign–government distinction, he was seeking to render the government of Cor-
sica less democratic (something Paoli was also seeking in these years – see Carrington,
‘Corsican Constitution’, pp. 498 ff.), but to give a more effective voice to the sovereign.
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136 Richard Tuck

But something like a modern plebiscitary system was undoubtedly a nat-
ural extension of Rousseau’s ideas.

The first appearance of the system was in the United States – though
not at the federal level (where although a formal separation was intro-
duced through a separate mechanism for constitutional change, the bod-
ies charged with ratifying the changes were still representative) but at
the state level. The process began in Massachusetts, where the General
Court decided in 1777 to draft a new constitution. At the conclusion of
its deliberations, in May 1778, it then declared that it was submitting
the constitution to the people and would require a two-thirds majority
of the freemen for ratification. A statewide referendum was organised –
which promptly rejected the proposals by a majority of 9,972 nays against
2,083 yeas (with 129 out of the 298 towns not submitting returns).48 The
General Court responded with a new proposal that there should now be
a dedicated constitutional convention to draft a second version of the
constitution, but that this version should also be ratified by a referen-
dum. The vote of 1778 was the first general referendum or plebiscite
ever mounted in any state anywhere in the world, and it corresponded
exactly to the sovereign–government distinction as it had been theorised
by Rousseau: the electorate behaved as a sovereign legislator, promul-
gating a set of fundamental laws, while leaving government in the hands
of an elected legislature. By 1830 ten American states had either used
plebiscites for constitutional enactments, or prescibed them, and by the
beginning of the Civil War only five out of a Union of thirty-four did not
do so.49

48 R. M. Peters, The Massachusetts Constitution of 1780: A Social Compact (Amherst: Uni-
versity of Massachusetts Press, 1978), p. 19 (the total number of towns from O. and M.
Handlin, The Popular Sources of Political Authority (Cambridge, MA: Harvard University
Press, 1966), Appendix, pp. 933 ff.).

49 Constitutional plebiscites were held or prescribed by 1830 as follows:
Massachusetts 1778; New Hampshire 1779; Mississippi 1817; Connecticut 1818;
Alabama 1819 (prescribed in its constitution, but not actually held until its first amend-
ment in 1828 (see T. M. Owen, History of Alabama and Dictionary of Alabama Biog-
raphy, 4 vols. (Chicago: S. J. Clarke, 1921), I, p. 364); Maine 1819; New York 1821;
Rhode Island 1824 (the constitution was thrown out by 3,206 to 1,668 and Rhode
Island did not receive a written constitution until 1842, when one was passed by
another plebiscite); and Virginia 1830. The five states not using plebiscites by 1861
were Arkansas, Delaware, Florida, South Carolina and Vermont; Delaware remains
the only state in the Union not to use them for constitutional amendment. For accu-
rate information (surprisingly hard to come by) see F. N. Thorpe (ed.), The Federal
and State Constitutions, 7 vols. (Washington, DC: Government Printing House, 1909),
together with the information on various state government websites. There is a good
discussion by C. G. Fritz of the Jacksonian period’s move to popular ratification in
American Sovereigns: The People and America’s Constitutional Tradition before the Civil War
(Cambridge: Cambridge University Press, 2008), pp. 235–45.
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The similarity between this structure and Rousseau’s ideas was noted
by contemporaries; indeed, Rousseau was cited during the Massachusetts
constitutional debates in 1778,50 while Josiah Tucker, in the course of
an attack on what he took to be the modern Lockeans, observed that the
English radical writers had not quite provided the theory for the course
of action which (he believed) the Americans had taken.

Honest, undissembling Rousseau clearly saw, where the Lockian Hypothesis
must necessarily end. And as he was a Man who never boggled at Consequences,
however extravagant or absurd, he declared with his usual Frankness, that the
People could not transfer their indefeasible Right of voting for themselves to
any others . . . The Doctors Priestley and Price do not indeed absolutely join
Rousseau in condemning the Use of national Representatives; but it is plain, that
they admit them with a very ill Grace, and, with great Reluctance.51

And when the new American constitutional arrangements were properly
theorised for the first time, in the work of the Virginian St George Tucker,
their intellectual roots were made clear.

The American revolution seems to have given birth to this new political phe-
nomenon: in every state a written constitution was framed, and adopted by the
people, both in their individual and sovereign capacity, and character. By this
means, the just distinction between the sovereignty, and the government, was
rendered familiar to every intelligent mind; the former was found to reside in the
people, and to be unalienable from them; the latter in their servants and agents.52

50 See Result of the convention of delegates holden at Ipswich in the county of Essex, who were
deputed to take into consideration the constitution and form of government, proposed by the
Convention of the state of Massachusetts-Bay (Newbury-port, MA: n.p., 1778), pp. 10,
14–15. It is worth observing that Rousseau himself, discussing the American revolution
with an English visitor in 1776, fully supported the Americans, and was even prepared
to countenance the continued existence of slavery among them, on the presumption that
it would prove short-lived; he also expressed great admiration for Benjamin Franklin.
See Thomas Bentley, Journal of a Visit to Paris 1776, ed. P. France (Brighton: University
of Sussex Library, 1977), p. 60.

51 J. Tucker, A treatise concerning civil government, in three parts. Part I. The notions of Mr.
Locke and his followers, concerning the origin, extent, and end of civil government, examined
and confuted . . . (London: n.p., 1781), pp. 39–40. In his A letter to Edmund Burke, Esq,
in Answer to His Printed Speech (London: n.p., 1775), p. 13 Tucker had already cited
Rousseau’s remarks in A Letter from the Mountain as expressing the colonists’ ideas. As
Eric Nelson shows in his chapter in this volume (Chapter 8), the heart of the American
case against the British was a mistrust of Parliament as then constituted. As he has seen,
some of them (at least for a time) were prepared to turn to the king as a protection from
a corrupt Parliament (a theme in English radicalism from the early eighteenth century),
but other were interested in popular checks on an elected body. Both the Massachusetts
radicals and the ‘patriot royalists’ shared in a hostility to the power of an unrestrained
and potentially corrupt legislature.

52 St G. Tucker, Blackstone’s Commentaries: with notes of reference to the Constitution and laws
of the federal government of the United States and of the commonwealth of Virginia, 5 vols.
(Philadelphia: n.p., 1803), I, Note D I.5, Appendix, pp. 153–4.
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Tucker was scrupulous about the sovereignty–government distinction,
remarking that the two things were often wrongly confused,53 and it
is clear from his terminology, such as his description of government
potentially ‘usurping’ sovereignty, that he was drawing upon Rousseau,
whom indeed he cited as the authority for some of his basic principles.54

The second country to move in this direction was France, where consti-
tutional plebiscites were discussed from the beginning of 1789, and were
finally introduced in the (abortive) Girondin constitution of 1793, to be
followed by all major constitutional changes down to 1814. They were
first suggested as a serious possibility during the debates over the future of
the royal veto in September 1789, when a number of future Girondins
argued that the use of the veto should trigger a national vote on the
proposed measure. One of them, Jean-Baptiste Salle, made clear the the-
oretical roots of the idea: responding to a work by the liberal monarchist
Jean Mounier, which had defended an absolute royal veto on the grounds
that popular government was dangerous: the people ‘is essentially cred-
ulous; and, in its moments of fury, it uses ostracism against a great man.
It wishes the death of Socrates, bewails it the next day, and a few days
later dresses the altars for him’,55 Salle wrote.

The people does not know how to govern without passion! But who talks here of
governing? Government is not sovereignty; to govern is not to legislate [footnote:
‘M. Mounier repeatedly confounds these two things in his last work. This is a
familiar sophism of his . . . ’]; when the people of Athens judged its great men,
it was fulfilling the function of magistracy; it had in view a particular object;
it governed, it could go wrong, and it often did so. But, when the people of
Athens, of those of Sparta, of Rome, etc., exercised sovereignty, that is made law;
when they decreed [stipulaient] by themselves and for themselves, they did not go
wrong.56

53 ‘The sovereignty, though always potentially existing in the people of every independent
nation, or state, is in most of them, usurped by, and confounded with, the government’:
ibid., Note B, Appendix, p. 10.

54 ‘The right of governing can, therefore, be acquired only by consent, originally; and
this consent must be that of at least a majority of the people . . . See Rousseau’s Social
Compact’: ibid., Note B, Appendix, p. 8.

55 J. Mounier, Considérations sur les gouvernemens (Paris: n.p., 1789), p. 6.
56 Archives Parlementaires de 1787 à 1860, Première Série VIII, ed. M. J. Mavidal, E. Laurent

and E. Clavel (Paris: Librairie Administrative de Paul Dupont, 1875), pp. 530–1 (my
translation). A few lines later, Salle remarked, ‘The general will cannot err, said the
greatest political theorist [publiciste] of the age. Why? Because when a nation makes
laws, everyone prescribes for everyone [tous stipulent pour tous]: the general interest is
necessarily the only one to dominate; and it is as absurd to suppose that a people can
make a set of bad laws, as that a man should decide for his own good to scratch out his
eyes; this does not mean that a people cannot make thoroughly bad judgements; but,
to repeat myself, to govern or to judge is not to legislate’ (p. 531).
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The Girondin constitution, substantially the work of Condorcet, embod-
ied this principle, since it made a clear distinction between lois constitution-
nelles, for which it prescribed ratification by plebiscite, and other laws,
which were to be enacted by the Assembly. This was the great differ-
ence between the Girondin constitution and the Jacobin version which
was actually implemented in the Year I; the Jacobin constitution sought
instead as far as possible to hand even ordinary legislation over to pop-
ular assemblies.57 Salle attacked it for giving the citizens of France an
impossible choice:

A mass of 24 million men, dispersed over a territory of twenty-six thousand square
leagues, industrious and commercial, strongly attached to their private interests,
have to stir themselves spontaneously, in order to deal with public affairs . . . The
People are placed by these articles in a choice each of which is equally dangerous,
either to occupy themselves ceaselessly with public affairs, and to completely
forget their individual interests . . . or to entrust the security of their rights entirely
to the Legislature.

He contrasted this with the detailed mechanism provided in Condorcet’s
draft for the scrutiny of legislation, along the lines (he said) of Rousseau’s
ideas; under the Jacobins ‘the apparent homage rendered in these articles
to the sovereignty of the people is nothing but a scandalous derision’.58

From the point of view of these Girondin theorists, the Jacobins had
blurred the distinction between sovereignty and government every bit
as much as Grotius or Pufendorf had done, though they had done so
(allegedly) in the interests of democratic rather than monarchical rule;
they had failed to segregate acts of sovereignty, which determined the
basic structures of the society, from acts of government – including,
most alarmingly, as Salle pointed out, acts of criminal jurisdiction.59

57 The constitution allowed for the recall of any piece of legislation to the primary assem-
blies for their decision, if at least one tenth of the primary assemblies in at least half of
the departments plus one pronounced against the law. Faustin-Adolphe Hélie, writing
from the vantage point of the Third Republic, in 1880, captured exactly the significance
of the move from the Girondin to the Jacobin constitution in 1793: the provision of
a direct vote by the people on the laws confounded ‘avec le souveraineté, le pouvoir,
qui doit toujours en rester distinct: il differe essentiellement du système plébiscitaire,
dans lequel le peuple, sans délibération, statue seulement sur les bases fondamentales
de la Constitution, et règle ainsi le mode de l’exercise de l’autorité, mais ne l’exerce
pas lui-même’: F.-A. Hélie, Les Constititutions de la France (Paris: Mairesq Ainé, 1880),
pp. 387–8.

58 J.-B. Salle, Examen critique de la constitution de 1793 (Paris: n.p., An IIIe), pp. 14–16.
59 See, for an earlier example of this Jacobin view, Robespierre’s speech to the Assembly

on 10 August 1791, in which he insisted that all powers had to be retained by the people
(Archives Parlementaires, Première Série XXIX, p. 326).
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The Girondins lost the constitutional struggles of the Year I, and most
of them lost their lives in the Terror. In their absence, the political argu-
ment in France, and in Europe more generally, was henceforward to be
largely between the heirs of the Jacobins and those of the Abbé Sieyès,
neither of whom wanted the kind of arrangements the Girondins had
advocated. As is well known, Sieyès, despite coining the terms pou-
voir constituant and pouvoir constitué, was a dedicated opponent of the
Rousseauian version of the sovereign–government distinction, insisting
that even the pouvoir constituant had to be represented and could not be
exercised by the people themselves.

It is not necessary for the members of the society to exercise the constituting
power individually; they can put their trust in representatives who assemble
specifically for that purpose, without the power to exercise any of the constituted
powers. In a numerous People this delegation is forced on them by the very
nature of things. So the People ought to restrict itself to exercising by itself
the one Power of commiting [commettant], that is, it ought to restrict itself to
choosing and delegating the people who will exercise their real rights [droits
réels], starting with the right to constitute the public establishment [l’établissement
public].60

60 E. J. Sieyès, Préliminaire de la Constitution: Reconnaissance et exposition raisonée des Droits
de l’Homme et du Citoyen, enlarged edn. (n.p., 1798), p. 36. The last part of this passage,
from ‘In a numerous People’ onwards, was added to his first edition by Sieyès in response
to an objection from Jacques-Pierre Brissot that the idea that ‘this power of constituting
a nation definitively and irrevocably ought to be exercised by representatives assembled
solely with that purpose’ was ‘a capital error’ (see J.-P. Brissot, Le Patriote François V
(1 August 1789), p. 3 and Brissot’s reminiscences of his quarrel with Sieyès over this
question in his Mémoires, 2 vols., ed. C. Perroud (Paris: n.p., [1902]), II, pp. 105–6);
as can be seen from this, Sieyès refused to give way. There is no proper edition of
this important work. The different editions can be distinguished by their length. The
first version of the text appears in editions by Baudouin, the printer to the National
Assembly, at Paris (32 pp.) and Pierres, the royal printer, at Versailles (21 pp.). The
expanded version is in another edition by Baudoin at Paris containing 51 pp. Brissot
reviewed the Versailles edition in Le Patriote François, and it seems to have been more
widely distributed than the others. Roberto Zapperi reprinted one of the shorter editions
in his edition of Sieyès’s Écrits politiques (Paris: Editions des archives contemporaines,
1985) and Eberhard Schmitt and Rolf Reichardt translated one of them in their edition
of Sieyès’s Politische Schriften (Munich and Vienna: R. Oldenbourg Verlag, 1981). The
edition used in the collection of Sieyès’s works in F. Furet and R. Halevi (eds.), Orateurs
de la Révolution française, vol. I (Paris: Gallimard, 1989) is also the short version. But the
enlarged version was used in the Pergamon Press French Revolution Research Collection
microfilm, from a copy in the BN, and it also appears as a photographic reproduction
(with no apparatus) in Sieyès’s Oeuvres, 3 vols., ed. M. Dorigny (Paris: EDHIS, 1989),
II, no. 9. Pasquale Pasquino first drew attention to this difference between the editions:
Sieyès et l’invention de la constitution en France (Paris: Edition Odile Jacob, 1998), p. 47
and n.52.
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It is Sieyès who has been most influential among modern constitutional
theorists,61 but it is the Girondin structure that has in fact emerged – in
spite of the leading constitutional theories, rather than because of them –
as the default constitution of most modern states, in which fundamen-
tal laws are prescribed through plebiscites or referendums rather than
through representative bodies, and in which the distinction between a
sovereign democratic legislator and a representative government is the
basic fact of modern politics. And this would not have been possible, I
believe, without the theoretical innovations that this chapter has traced.

61 See for example the use made of him by Martin Loughlin in his The Idea of Public
Law (Oxford: Oxford University Press, 2003), pp. 61–4 and Foundations of Public Law
(Oxford: Oxford University Press, 2010), pp. 224–8.
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