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THE STATE AND THE MAINTENANCE 
OF PATRIARCHY: A CASE STUDY 

OF FAMILY, LABOUR AND WELFARE 
LEGISLATION IN CANADA

Jane Ursel

This chapter is part of a larger study* of the relationship between 
the family and the state in Canada which seeks to explain the per
sistence and dynamic of patriarchy in contemporary capitalist societies. 
In order to analyze the connection between capitalism and patriarchy 
this chapter explores the relationships between production and repro
duction as it is revealed in the intersection of family, labour and welfare 
law. The selection of a legislative focus for the analysis of patriarchy 
is the outgrowth of a theoretical perspective which identifies the state 
as the critical mediator in the co-ordination of productive and repro
ductive relations in contemporary industrial society.

I define reproduction quite specifically as the production of 
human life which involves three processes: procreation, socialization 
and daily maintenance. My definition of patriarchy, on the other hand, 
is more general and refers to a system or set of social relations which 
operates to control reproduction through the control of women both 
in their reproductive and productive labour. Given this general defi
nition, however, it is critical to the analysis of patriarchy that the 
operation of such systems be specified, as the achievement of this 
general goal—controlling reproduction—is accomplished through dif
ferent means in different historical periods. In the debates over the 
utility of the concept of patriarchy, feminists have identified the need 
for such specificity, and, by and large, have concurred that it is cont
ingent upon a more specific theorizing of reproduction. It is necessary 
to begin, therefore, by outlining in general terms the modes of repro
duction that have existed historically and the forms of patriarchy that 
have supported them? Two forms, familial and social patriarchy, are 
identified with class society, and as such, are of special interest to this 
analysis. In order to understand the generalized transition from familial 
to social patriarchy, which is described in greater detail in the following 
section, a case study has been selected for special scrutiny. In it, I
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examine the crucial role that the Canadian state played in a period of 
early industrialization (1884-1913) in restructuring crucial components 
of the reproduction process. A detailed analysis of state intervention 
into the domains of factory legislation, child welfare law and property 
law demonstrates both the continuing existence of patriarchy as a 
regulator of reproduction in industrial capitalism and its change from 
a familial to social form.

Theorizing Reproduction
Feminist theory has been developed over the past decade in an 

attempt to write women and reproduction into historical and contem
porary analyses of society. Among socialist feminists various theoretical 
strategies have been pursued, all of which revolve around the central 
question of clarifying the nature of the relationship between production 
and reproduction. As socialists, there is an acceptance of the Marxian 
concepts of base, superstructure and determination. As feminists, how
ever, there is debate over where reproduction fits into this scheme; does 
it fit into the base or superstructure, and is it determined or 
codeterminative? While there is a general consensus that orthodox 
Marxist analysis has rendered reproduction opaque there is little con
sensus as to the theoretical causes of this problem or the theoretical 
solutions?

I suggest that the single-base model of society found in Marxism, 
which locates production as base and relegates reproduction to some 
indeterminant location—variously conceptualized as a response to or 
a 'moment' of production—is the heart of the problem. Despite caveats 
to the contrary, the single-base model has led to a linear understanding 
of production determining reproduction 'in the final analysis'. Thus, 
when the 'real' dynamic of society is seen to lie in production, attention 
is diverted from the dynamic of reproduction. The solution to this 
theoretical conundrum is to redefine base and reconceptualize de
termination. For instance, it is possible to argue that reproduction is 
an essential component of the base, not because it is grafted on to 
production, but because of the fundamental material reality that hu
mans must reproduce as well as produce in order to sustain themselves 
and society. Thus production and reproduction are distinct but inter
dependent modes of organization. This concept implies divergence 
from traditional theory not only in the location of reproduction but 
also in the understanding of determination.

Within this model of society which sees production and repro
duction as interdependent modes of organization there are two 
strategies for theorizing reproduction. The first strategy attempts a 
parallel analysis of reproduction with production. The goal of this 
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theorizing is to specify a dynamic, a set of contradictory relations and 
a dialectic within each of the modes of production and reproduction 
and then to discuss the intersection between the modes. An example 
of this strategy is the work of O'Brien which concentrates on speci
fying the dialectic of reproduction but is somewhat vague about the 
intersection between the two modes.

The second strategy, which will be pursued here, puts greater 
emphasis upon the co-determinative character of the two modes and 
suggests that the dialectic is best understood as intermodal rather than 
a set of parallel, separate dynamics within each mode. While both 
production and reproduction have a dynamic of their own as each 
organizes different aspects of human labour, the existence of contradic
tions and the dialectic of any given social system lies precisely in the 
interaction of the two modes. This strategy not only requires a detailed 
theorizing of reproduction but also a serious reconsideration of the 
dynamics of production, which, within Marxist orthodoxy, is seen as 
self-contained.

In order to understand the interaction between production and 
reproduction the components and the dynamic of the two spheres must 
be clearly specified. While Marx provides a clear analysis of production 
it is also necessary to build upon the work of Levi Strauss, Rubin' 
and Meillassoux* to specify the components and the dynamic of repro
duction. In locating the components of relations of reproduction Rubin 
begins with Levi-Strauss' provocative observation that 'the sexual 
division of labour is nothing else than a device to institute a reciprocal 
state of dependency between the sexes'.7 From this perspective sexual 
divisions of labour are not seen as some concession by production to 
biological differences but rather a conscious structuring of production 
relations in the interests of the social organization of reproduction. As 
well as suggesting the concept of co-determination this statement im
plies that heterosexuality, the most fundamental prerequisite of 
procreation, has to be institutionalized. Based upon Levi-Strauss' de
ductions, Rubin identifies three critical components of reproduction 
which operate at the most general level: the sexual division of labour, 
gender, and the structural enforcement/re-enforcement of heter
osexuality.

The feature which we are concerned with, the dynamic of repro
duction, is the process by which a system maintains balance within 
reproductive relations as well as between production and reproduction. 
Meillassoux provides concepts for analyzing this dynamic. He argues 
that all societies must maintain a balance between the productive and 
unproductive members in the community. This balance is achieved by 
regulating procreation rates so that each generation of productive adults 
produces and supports a sufficient number of children so as to ensure 
a future labour supply as adults age and become less productive. This 
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balance is in turn predicated upon a balance within the sphere of 
reproduction itself. The nature of any specific reproduction dynamic 
is governed by the operation of the sex-gender system with its rules 
of marriage, sexual taboos and practices, infanticide, etc., which oper
ates to vary, sometimes dramatically, fertility rates within a set demo
graphic unit characterized by a given productive capacity.

From this dynamic the intersection between the modes of pro
duction and reproduction can be located as an exchange of resources: 
labour resources, the product of reproductive relations, are exchanged 
for subsistence resources, the product of productive relations. Variation 
in resource allocation flows can alter the demographic composition 
which in turn can alter the productive capacity through changing 
current and future labour supplies. This approach effectively replaces 
the Marxian model in which production is said to determine repro
duction with a more sophisticated model of codetermination. Any given 
economy or productive capacity (if we take that as our arbitrary 
starting point) is itself determined by the existing demographic compo
sition (labour supply) of the community, which in turn is a product 
of prior interactions between the productive and reproductive modes. 
Conceived in this way, the relation between production and repro
duction is cyclical or dialectical rather than linear or parallel.

At this abstract level it is possible to conceive of the organization 
of reproduction involving specific allocations of labour on the basis 
of age and sex and some restrictions of male and female sexual behav
iour which does not, at least in theory, necessitate the subordination 
of women. However, the emergence of patriarchy as a means of 
organizing reproduction alters both the components and dynamic of 
the sex-gender system as outlined above. In addition to the sexual 
division of labour, gender and compulsory heterosexuality, female 
subordination now becomes a fundamental component of the system. 
The essential condition for the subordination of women within any 
patriarchal system is control of women's access to the means of their 
livelihood. By making women's access to subsistence contingent on 
entry into particular reproduction relations or by restricting their ability 
to be self-sufficient, women's labour, both productive and repro
ductive, becomes subject to comprehensive control. This control is the 
essence of patriarchy, its universal function and effect. The means of 
achieving control, however, varies according to the political and eco
nomic structure of the social system in question. Therefore, the next 
step is to outline major structural features of different societies which 
share the organization and operation of patriarchy.

In order to specify the different types of patriarchy which increase 
our understanding of the interaction between production and repro
duction, the concept of modes of reproduction must be introduced. 
Three distinctive modes of organizing reproduction can be enumerated.



154 The State and the Maintenance of Patriarchy

These are (a) communal patriarchy, which corresponds with pre-class, 
kin-based social systems; (b) family patriarchy, which corresponds 
with class-structured social systems characterized by decentralized pro
cesses of production; and (c) social patriarchy, which corresponds to 
advanced wage labour systems. This chapter will identify and dis
tinguish the latter two modes as it is the transition from familial 
patriarchy to social patriarchy which is the object of our analysis. 
Moreover, it is within these two modes of reproduction that the state 
emerges as an important mediator between production and repro
duction.

Specifying Patriarchy
In pre-class societies people produce to meet the needs of the 

reproductive kin-based group, whereas, in class societies reproduction 
is regulated to meet the needs of production. In pre-class societies it 
was in the direct material interest of the individual and the kin group 
to reproduce. In class societies the material advantage of reproduction, 
i.e. the productive potential of labour power produced, increasingly 
accrues to those who control production rather than those who produce 
and reproduce. Thus in class societies the logic of the relationship 
between production and reproduction is reversed and the two spheres 
become separated in the process.8

A consequence of this separation between production and repro
duction is the emergence of a real distinction between the social (eco
nomic and political sphere) and the familial (reproductive sphere). The 
necessity of controlling the reproduction process and making it respon
sive to class interests results in a division of patriarchy's operation into 
two spheres, the social and familial. Familial patriarchy is the hier
archical sexual organization for the reproduction of sex-gender ident
ities and relations as it exists in the family; in contrast, social patriarchy 
is the societal organization of sex-gender relations through rules and 
laws concerning marriage, property, inheritance, and child custody.

Both familial and social patriarchal structures operate in class 
societies. While social and familial forms of patriarchy are complemen
tary, under differing material conditions one aspect will emerge as the 
critical locus of power and authority over women with the other form 
playing a secondary or facilitative role. In a familial patriarchal mode, 
power and authority over women is decentralized, operates at the 
household level and is based upon the patriarchs exclusive control of 
women's access to necessary (survival) resources. Within this system 
social patriarchal rules are facilitative, empowering the patriarch with 
such control through marriage, property and inheritance laws. In the 
social patriarchal mode, the power and authority to control women's 
access to resources is increasingly vested in the state through the 
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promulgation of labour, welfare and family law. Within this mode, 
familial patriarchy is essential in providing the structural unit for 
reproduction in the nuclear family, but is secondary as the source of 
power over women.

Class societies are marked by two fundamental imperatives, the 
short-term extraction of surplus in the interests of the dominant class, 
and the long-term reproduction of the labour supply which is in the 
interest of the system as a whole. An important role of the state in 
class societies is to ensure a balanced allocation of labour and non
labour resources between the two spheres of production and repro
duction so that the system is maintained both in the long and short 
term. In brief, the state is the guarantor of the rules of class and the 
rules of patriarchy and must insure that one system does not disrupt 
the other.’ In petty commodity production systems this process is 
facilitated by the structural interpenetration of production and repro
duction which requires a minimum of state intervention. In capitalist 
production systems, however, the structural separation of production 
and reproduction tends toward contradictions in the satisfaction of the 
short and long term requirements of the system which necessitates 
much more direct state intervention and regulation.

Patriarchy is important because the state cannot (inspite of some 
ill-fated attempts)10 legislate procreation. It must instead set up a system 
via family, property and marriage laws which will serve to translate 
social and economic requirements into compelling household im
peratives. The characteristic feature of familial patriarchy is its pro- 
natalist dynamic. This results from the nature of the interaction be
tween class and patriarchy which creates a determinant relation be
tween productivity and procreation at the household level. The 
dynamic of familial patriarchy can be characterized as follows. The 
family is the productive unit and the patriarch is the head of this unit. 
The family has a vested interest in increasing its productivity because 
this will improve its standard of living. However, the class system 
insures that the head of household has limited control over resources 
necessary to increase production. Certain resources (e.g. land) are out 
of the hands of the patriarch and are controlled by the dominant class. 
Technological innovation in peasant societies is also limited. The only 
resource controlled by the patriarch which can enhance productivity 
is labour power. In labour-intensive peasant societies, therefore, more 
children may well translate into greater production. Hence, there is a 
logical relation between production and procreation at the household 
level. Thus, in societies in which the family is the basic unit of pro
duction, the dynamic of familial patriarchy tends toward the maxi
mization of procreation."

Historically, the balance between production and reproduction 
within the familial mode of production was achieved through a finely 
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co-ordinated system of centralized and decentralized authority. While 
control of production necessitated the vesting of authority over land 
in the hands of the dominant class, the control of reproduction required 
a decentralized system of authority in which the household patriarch 
exercised direct control. These dual levels of authority were structurally 
complementary because of the amenability of the resource (land) to 
privatization in conjunction with the decentralized nature of the pro
ductive process. The authority and interest of the patriarch did not 
compete with those of the dominant class precisely because the material 
conditions of his household authority (access to land) were based upon 
submission to class authority. This symbiotic relationship between class 
and patriarchy was possible as long as the production process was 
decentralized and the family operated as a productive unit.

Familial patriarchy remained a viable system of control through
out the transition from the feudal mode of production up until the 
early commercial stages of capitalism. This was a result of the decen
tralized nature of production which maintained the family's function 
as a productive unit for the bulk of the population. Although a class 
of propertyless wage labourers evolved during this period, the defini
tive disassociation of family formation from control of productive 
resources did not emerge until the massive proletarianization of the 
population effected by the rise of industrial capitalism.

Industrial capitalism centralized the process of production and its 
successful expansion was dependent upon the predominance of the 
wage labour system. An important change was that wages now re
placed access to productive property as the economic basis of the 
family. Gradually, the household lost all productive resources other 
than the labour power embodied in each member. This transformation 
seriously undercut the material basis of the patriarchal family for 
control of productive resources was the basis of the patriarch's own 
authority. The husband/father's ability to control the labour power of 
family members was lost to those who now controlled access to pro
ductive resources i.e. employers. Furthermore, the husband/father's 
ability to reap rewards from the control of family labour power was 
diminished because gains from productivity increases were ap
propriated by employers who left workers with a wage that was seldom 
sufficient to cover their own maintenance costs. Lastly, the husband/- 
father's interest in controlling the labour power of family members 
could, and often did, come into conflict with employers who were 
interested in unfettered access to the cheapest labour possible. Thus 
the male worker not only failed to reap the benefit of his wife's and 
children's labour but also confronted women and children in the work
place as direct competition and hence a serious threat to his own wages 
and job security. In short, under the centralization of production, 
industrial capitalism upset the delicate balance between centralized and 
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decentralized authority which had permitted a complementary co
existence between class and patriarchy in earlier types of society. Class 
interests under capitalism were now structurally incompatible with 
patriarchal interests.

The wage labour system is individual and contractual in nature, 
with the value of labour power responding to market forces rather than 
to reproductive requirements, for example, size of family or number 
of dependents of workers. Therein lies the flexibility, economy and 
efficiency of the wage labour system compared to previous productive 
relations. Indeed, it is precisely these characteristics which make the 
capitalist system so unresponsive to the reproduction needs of the 
population that also makes it so effective as a system of extracting 
surplus. The operation of this system is, therefore, non-negotiable in 
terms of the interests of the dominant class. However, the operation 
of the wage labour system in an unmediated form threatens to absorb 
all existent labour and capital for its own expansion, bleeding resources 
from and hence impoverishing the reproductive sphere. The early 
stages of industrialization revealed this potential and caused consider
able alarm especially over the conditions of female and child labour, 
declining standards of living, high infant mortality rates and abortion.

The dynamic of the wage labour system to maximize the extrac
tion of surplus requires the unrelenting commodification of labour 
which ignores the long-term needs of the social system to maintain 
and reproduce the population. Under capitalism, however, the existence 
of the population is dependent upon an adequate allocation of resources 
to the reproductive unit. The state, charged with preserving the system 
as a whole, is faced with a major challenge in attempting to mediate 
the now fundamentally contradictory spheres of production and repro
duction. It is under these conditions that social patriarchy emerges as 
a new regulatory role for the state.

The material basis of patriarchy has always been male control of 
resources essential to the maintenance of the family. What distinguish
es social from familial patriarchy is the increasing centralization of 
control, with access to resources dominated by the employer on the 
one hand and the state on the other. The individual patriarch is no 
longer the central force in the maintenance of control over repro
duction. The employer's interest in the maintenance of patriarchy is 
a distant second to interest in the extraction of surplus; when the two 
conflict it is a foregone conclusion that the interests of surplus extrac
tion predominate. Thus the state stands alone as the only entity which 
has both an interest in preserving patriarchy and the material resources 
to do so.

With the destruction of the decentralized base of patriarchal 
authority in household production, and the subsequent deregulation 
of reproductive relations, the state was increasingly pressured to as
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sume many of the supportive and regulative functions previously 
confined to the family. Consequently, there was a shift in the locus 
of power from familial to social patriarchy. As some of the patriarchal 
relations of the family were undermined by social and economic de
velopments, the state, through the system of social patriarchy, at
tempted to reinforce familial patriarchy. Hence the peculiar paradox 
of our time: the liberalization of family law, the emergence of women's 
and children's rights, while appearing as the end of patriarchy, are, 
in fact, a manifestation of the growth of social patriarchy.

While the problem of balancing production and reproduction is 
inherent in their incompatible structures and hence ongoing, changing 
material conditions produce different manifestations of the problems 
necessitating different strategies of intervention. The following review 
of legislation in Canada chronicles the state's response to the earliest 
manifestations of imbalance between the two spheres. A problem, 
variously described in the Victorian rhetoric of the early reformers as 
'the woman problem', 'race suicide' or 'child saving', was that of the 
disorganization of reproductive relations occasioned by the lack of fit 
between the old patriarchal order and the new economic system.

The Family and the State in Canada 1884-1913
In 1884 Ontario passed a Factories Act; this has been long re

cognized as an historic moment in industrial relations in Canada since 
these acts became the model for most early labour legislation in the 
English-speaking provinces. This chapter argues that it was also an 
historic moment in reproductive relations. With the exception of some 
earlier legislation in the area of the family, 1884 marks the onset of 
a flurry of legislative activity in the areas of labour, family and welfare 
law which, when examined as a whole, reveals a remarkable pattern 
of state intervention into the process of reproduction.

Increasing state intervention in the 1880s was in response to 
growing evidence in the larger cities of serious disruptions in repro
ductive relations. The first victims of the disjuncture between the old 
patriarchal order and the new economic system were women and 
children. They worked under the worst conditions for the lowest 

■ wages, roamed the streets as 'urchins' and prostitutes and filled the 
houses of refuge and public charitable institutions^ Under increasing 
pressure and demands for reform the state introduced a number of 
statutes designed to effect a better fit between the demands of work 
and family life. Because the state showed no inclination to fundamen
tally restructure production to better meet the needs of reproduction, 
the legislative activity of the state is best understood as an attempt to 
reduce the extreme consequences of imbalance i.e. to ameliorate the 



The State and the Maintenance of Patriarchy 159

most troublesome symptoms of the structural contradiction. In this 
period, however, the disjuncture was so extreme that state intervention 
necessitated a reformation of the wage labour system and a trans
formation of patriarchy.

State intervention involved three processes. First, state-com
missioned inquiries served to translate broad-based demands into speci
fic recommendations upon which the state could act; second, there was 
the passage of specific legislation; and third, regulatory agencies were 
developed to enforce the provisions of legislation. The latter element 
is clearly as critical as the legislation itself. Although the reform of the 
wage labour system and the transformation of patriarchy are structural
ly and historically interconnected, these processes are manifested in 
different inquiries, legislation and agencies. Therefore, this analysis of 
state activity begins by examining how the wage labour system was 
reformed by labour laws which increasingly limited the use of child 
and female labour in the productive sphere. Then changes and develop
ments in family and welfare legislation are examined. It is argued that 
both of these processes were critical in realigning the patriarchal order 
with the new economic system. The analysis follows the same trajec
tory as actual state intervention i.e., inquiries, legislation and regulatory 
agencies.

Reproduction and the Reformation of the 
Wage Labour System

According to Pentland1’ the state in Canada has a long history 
of mediation in the labour process which significantly predates indus
trialization or the Factory Acts. Prior to 1884 state interventions in the 
labour process were primarily designed to repress and police labour 
in the interests of employers. Commenting on state intervention in the 
early nineteenth century Pentland writes:

"Labour relations" in the period when canals and railways 
were built meant troops and mounted police to "overawe" 
the labourers, governments spies to learn their intentions, and 
priests paid by the government and stationed among the 
labourers to teach them meekness. Here was a full program 
of intervention, immediately on behalf of contractors, basical
ly to promote economy for the state by encouraging contrac
tors to make low bids in the expectation that low wages could 
be paid, and then enforcing the low wages?4

An examination of labour legislation before 1884 indicates that 
there were only a few labour statutes in Canada such as the Master 
and Servant Act and the Apprentices and Minors Act which contained 
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any clauses protecting workers' interests or rights. While these laws 
provided some protection for workers, the absence of any system of 
enforcement or regulation suggests minimal commitment by the state 
to the protective intentions of these acts. Indeed, until 1872 the criminal 
code of Canada treated unions as criminal combinations in restraint 
of trade (unregistered unions were criminal until 1889). The General 
Railway Act (1868) set fines of $400 or five year jail terms for strikers, 
and the Militia Act (1868) provided troops to local governments to 
police labour.

In the 1880s, however, a change in the character of state mediation 
began to emerge. Canadian historians15 point out that the late-nine- 
teenth and early-twentieth century was a period of growing labour 
organization and resistance. One indication that this was putting pres
sure on the state as well as employers is the number of federal royal 
commissions dealing with labour disputes throughout this period. 
Under such pressure the state could no longer politically afford the 
public role of employers' henchman and it became increasingly neces
sary to make some concessions to labour. As a result the promulgation 
of labour legislation accelerated dramatically after 1884. While the 
amount of legislation marks a substantial break with the past the most 
important difference lay in the content of the legislation which for the 
first time set out to regulate conditions of work and employment (e.g. 
Factory and Mines Act of 1884 and 1890) as well as to provide some 
legal recourse to workers abused by the system (e.g. Wages Act and 
Workmen's Compensation Act of 1886).

This new mediating role of the state, deriving from its mandate 
to balance production and reproduction, is best understood as an 
attempt to modify two of the most troublesome aspects of the wage 
labour system: first, the relentless drive towards the commodification 
of labour, and second, the indiscriminate consumption of labour power 
regardless of age or sex. These tendencies not only provoked great 
resistance on the part of labour but were also particularly problematic 
in their effect on reproductive relations. As discussed in the previous 
section, the commodification of labour is merely the process whereby 
employers disassociate their short-term surplus extraction interests 
from their long-term interests in reproducing the labour force. The 
result was wage levels set so low that they barely ensured the daily 
maintenance of the workers themselves, much less their generational 
reproduction. As well, no compensation beyond the actual labour time 
worked was available. Thus the Workmen's Compensation Act of 
1886, limited as it was, involved an important restriction on the com
modification process by extending the obligation of the employer to 
the worker beyond the actual labour time paid for by providing com
pensation to workers injured under certain circumstances. This legis
lation is a good example of the intricate balancing act involved in the 
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state's mediation of productive and reproductive pressures by playing 
off employer-employee interests. On the one hand, the act was a major 
piece of protective legislation which guaranteed the right of workers 
and their families to make claims upon their employers in case of 
accidents in the work place; on the other hand, the act also served 
to protect employers by institutionalizing a limited degree of liability.

The Factory, Shops and Mines Acts of 1884, 1888 and 1890 
respectively are examples of attempts to modify the second aspect of 
the dynamic of the wage labour system, the indiscriminate consump
tion of labour power. The increasing scale of female and child employ
ment in industry raised a dual specter: on the one hand, the exhaustion 
and/or abuse of female workers implied the depletion of society repro
ducers; on the other the exhaustion and/or abuse of child labour 
implied the depletion of future labour resources. The more benevolent 
sections of these acts therefore served to limit the use of labour and 
to improve the health and safety conditions under which such labour 
worked.

A second unintended effect of the system's indiscriminate use of 
labour was that there was no assurance that the employment of women 
would respect certain patriarchal imperatives, i.e. the maintenance of 
women's subordinate status relative to men. Patriarchal tradition and 
perhaps the physical conditions of work during the early industrial 
period resulted in a clear sexual division in the labour force with women 
concentrated in light industry and men concentrated in heavy industry. 
However, with the advent of machino-facture there was no mechanism 
within the wage labour system itself which would insure the per
petuation of such a division. Employers in their short-sighted pursuit 
of profit could well extend the use of cheap female labour to other, 
previously male, occupations. If the pursuit of profit was a stronger 
motive than the perpetuation of patriarchy this could seriously disrupt 
the sexual segmentation of the labour force. Since the appeal of the 
wage labour system lay precisely in its ability to facilitate the short
term extraction of surplus, regardless of reproductive considerations 
(including a disregard for patriarchal traditions that do not directly 
enhance the surplus extraction process) then it is not unreasonable to 
assume that the unmediated dynamic of the wage labour system could 
have a leveling effect. Not only would the extensive integration of 
women in the labour force threaten the patriarchal premise of female 
subordination and conflict with the long term process of generational 
reproduction, but it would also erode women's special appeal to em
ployers as a cheap reserve army of labour. Women's status as a reserve 
army is dependent upon their marginalization, and if they became an 
integral part of the labour force this particular characteristic would be 
lost. Thus an important aspect of labour legislation is the role it plays 
in perpetuating the 9exual division of labour, maintaining women's role 
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as primarily reproductive and reinforcing patriarchal structures by 
effectively restricting women's productive role.

While we have postulated two separate but related thrusts in the 
pattern of state mediation—containment of the commodification 
dynamic and reinforcement of the sexual division of labour—it is the 
second aspect which is most often neglected in histories of state inter
vention. Although limiting the commodification dynamic undoubtedly 
has important implications for reproduction, reinforcing the sexual 
divisions of labour is more important for determining the form patri
archal relations of reproduction take and, therefore, is more revealing 
of the relation between state and family. In the seventeen years between 
Canadian confederation and 1884 there were thirty-one royal com
missions in Canada, only one of which—an inquiry into labour laws 
in Massachusetts—dealt with the concerns of labour. However, the 
growth of the labour reform movement in the 1880s exerted increasing 
pressure on the federal and provincial governments of central Canada. 
Although bills to regulate factories were introduced in nearly every 
session of the federal parliament during the 1880s, no legislation was 
enacted.14 The Macdonald government resisted legislation on the 
grounds of constitutional jurisdiction but did initiate a series of in
vestigations in an attempt to placate labour reformers. Indeed, between 
1884 and 1913 there were no less than twenty one federal royal 
commissions concerned with labour and industrial disputes. Ontario, 
the most industrialized province, followed suit; there was a royal 
commission in 1910 on the questions of workmen's compensation, and 
three special committee reports, one concerning female labour in 1900, 
one concerning child labour in 1907 and a report on underground work 
in Ontario mines in 1912.

Two consistent themes emerged from the federal and provincial 
inquiries. First, there was a growing conviction that the state had to 
play an active mediating role in employer-employee relations. Secondly, 
there was a strong assumption that female labour was different from 
male labour and therefore that it had to be subject to special protections 
and restrictions. The commissioners' vision of the role of the state is 
illustrated in the routine recommendations that the state regulate hours 
and conditions of work through the initiation and enforcement of 
factory acts. Recognizing of the importance of expanding the state's 
role in this area, the Royal Commission of Labour and Capital of 1889 
(Labour Commission) advocated the institution of a Labour Bureau, 
which would monitor labour conditions across Canada. An act estab
lishing the Labour Bureau was passed in 1890 although it did not 
become operative until 1900. It is interesting to note that although the 
Labour Commission was divided according to its members' class sym
pathies, there was a general consensus on two points: the need to 
expand the mediating role of the state and the need to regulate and 
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restrict the role of women in the work-place.
Inquiries which addressed the issue of female labour had several 

features in common. First, it was argued that adult women workers 
be separated from adult male workers and that they be included with 
children in recommendations on hours and conditions of work; sec
ondly, special attention was paid to the impact of employment on 
women's health; and finally, there was a unique concern with the 
impact of employment on the morals of female labour.

The Commissioners' special concern for women's health reflects 
the common assumption during this period (actively fostered by the 
medical profession) that women's reproductive capacity made them 
vulnerable physically and that, if women were to be employed, then 
the work environment must take this into consideration. As the Labour 
Commission noted: 'Medical testimony proves conclusively that girls, 
when approaching womanhood cannot be employed at severe or long
continued work without a serious danger to their health, and the evil 
effects may follow them throughout their lives.'17 Thus 'girls' unlike 
'boys' were perceived to become more vulnerable with age rather than 
less. The report of the commissioners on the dispute between Bell 
Telephone and their operators contained some unusual recommen
dations which can only be understood in terms of reproductive con
siderations. In addition to the usual issues of hours of work, age at 
employment and conciliation, they recommended the appointment of 
a commission of medical experts, regular health examinations and 
better seats for this largely female labour force.

The concern for morals tended to focus on two issues—the inter
mingling of the sexes on the job and the importance of separate sanitary 
facilities. While it was recognized that sex-segregated work places 
would be impractical, recommendations stressed the importance of 
minimizing and controlling contact between the sexes on the shop floor. 
To this end the Labour Commission recommended the employment 
of female factory inspectors and shop floor supervisors:

'Female inspectors should visit factories in which females are 
employed, in order that inquiries may be made which men 
cannot properly make of women. Where considerable 
numbers of women and children are employed their immedi
ate supervision should where it is possible, be entrusted to 
women.'1*

The issue of washroom facilities came to be seen as an important 
measure of the moral tone of the workplace as the following observa
tion reveals:

'It has been sufficiently demonstrated that in some factories 
closets are used indiscriminately by the operatives of both 
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sexes, and where the employer is thus careless of the moral 
feelings of his operatives it should be the duty of the State 
to interfere and see that the properties of life are strictly 
observed.'1’

This sort of approach to the question of female labour suggests 
that the very first steps taken by the state to mediate between women 
and the productive process not only reflected a nineteeth century 
patriarchal image of womanhood but also, through its recommen
dations, served to insure that this model with its procreative assump
tions would not be abandoned in the face of a major economic trans
formation. These underlying reproductive considerations are also evi
dent in the legislation which institutionalized the special status of 
women workers recommended by the commissions.

The manifest concern of the early factory legislation, as stated by 
the legislators, was the improvement of the conditions of labour. Be
neath this manifest goal, however, particularly in the case of female 
labour, there was a more fundamental and determinant concern—the 
balancing of the productive-reproductive needs of society. Labour legis
lation directly addressed the intersection of production and repro
duction through laws which determined the special conditions of 
female and child labour, and distinguished it from the conditions of 
male labour. It is possible to assess the extent to which these laws spoke 
to the presumed interests of women as reproducers, the self-expressed 
interests of women as workers and the existing sexual segmentation 
of the labour market as a means of illustrating the latent goals and 
concerns guiding state intervention.

Table 6.1 presents a summary of the labour legislation in Ontario 
between 1884 and 1913 which applied exclusively to women and 
children. Included here are the Factory, Shops and Mining Acts which 
initiated legal distinctions between male and female/child labour. These 
three acts are important because they institutionalized the patriarchal 
conventions from which these distinctions were derived and set par
ameters for subsequent legislation which expanded upon and per
petuated such conventions. Also, the acts encompassed a broad range 
of occupational fields, covering all of the manufacturing and mechan
ical sector (Factory Acts), much of the commercial sector (Shops Act), 
and an important part of the primary sector (Mining Operations Act). 
Finally, throughout the period under discussion, these three laws were 
subject to frequent amendments and consolidations which served to 
introduce more distinctions between male and female/child labour. It 
is important to note that these amendments were cumulative. Indeed, 
by 1912 these three acts contained twenty three major distinguishing 
clauses which enumerated and entrenched the legal distinctions be
tween male and female labour.
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A number of social historians have observed that this legislation 
had more to do with women as reproducers than with women as wage 
workers.20 As the architects of this legislation, the reformers and com
missioners clearly had a one-dimensional definition of womanhood, i.e. 
woman as mother. In this sense, the legislation can be understood as 
a form of legal recognition of the value of women's reproductive role 
since it protected women as active or potential reproducers from being 
totally consumed in the production process. The legislation introduced 
limitations on the hours women could work, the places in which they 
could work and the quality of the work environment. One consequence 
of this preoccupation with women's procreative potential was that 
many issues regarded by labour as secondary were elevated to a level 
of central importance precisely because of their supposed effect on 
women's health and morals. These often were the work environment 
clauses which provided for separate lunch rooms, regular breaks, seats 
for women in shops, separate lavatory facilities, etc. Such measures 
highlighted the protective, benevolent character of the acts, and were 
included in the factory inspectors' reports of improvements in the 
safety, health and sanitary conditions for female labour.

The legislation appears to have been fairly responsive to the 
presumed needs of women as reproducers, even if it was not working 
women themselves who defined these needs. In fact, there is some 
evidence that working women did not share the patriarchal model of 
womanhood incorporated into the legislation. Given the general anti- 
natalist dynamic of the wage labour system, the legislators' option was 
to circumscribe women's productive role in deference to the require
ments of reproduction. However, the increasing demand for birth 
control and abortion and the declining birth rate suggest that women 
had another accommodation in mind. Furthermore, on the occasions 
when women workers' demands have been recorded their concerns as 
workers for better wages, better hours and unionization were not much 
different than those of men.21

Analysis of the impact of this legislation on women as workers 
cannot help but note the number of workers excluded. The omissions 
in the legislation are as telling as the acts themselves. The single largest 
category of employed women, domestics, were excluded from any 
protective legislations Similarly, women working in their homes doing 
piece work or women working in small establishments were also ex
empt, since the factory acts initially applied only to places employing 
twenty persons or more. It appears that the closer work and the 
working environment approximated women's traditional place in so
ciety the less appropriate legislators felt the need for state regulation 
and intervention, regardless of how exploitative the conditions of 
labour were.

The most significant ommission, however, was the legislation's 
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failure to address the most compelling problem for women 
workers—the wage disparity between men and women. While it is true 
that the issue of wage scales did not enter into any legislation during 
this period, it is important to note that in making the case that women 
were a special category of labour subject to special concerns and in 
need of special protection, a rationale existed for intervention into pay 
inequality. Of all the 'special needs' of women workers the wage 
discrepancy was clearly the most fundamental.

Evidence available from the Ontario Bureau of Industries and the 
Labour Gazette indicate that throughout the period of indus
trialization it was nearly impossible for a female factory worker 
to make a living wage. The wage and cost of living figures for 
female factory workers in 1889 clearly illustrates this problem. 
Table 6.2 shows that female workers without dependents made 
a tiny surplus over subsistence costs. However, for female workers 
with dependents Table 6.2 shows that wages fell significantly 
short of necessary expenses. A report in the Labour Gazette twenty

Earnings and Budget Position of Female Workers in Ontario, 1889

Women over 16 Women over 16

TABLE 6.2

Years of age 
Without 

Dependents

Years of age 
With 

Dependents

Average number of dependents 0 2.10
Average number of hours/week

worked 54.03 58.20
Average number of days/year

worked 259.33 265.43
Average wages/year from

occupation $216.71 $246.37
Extra earnings aside from regular

occupation 0 $ 23.05
Earnings of dependents 0 $ 16.48
Total eamings/year $216.71 $285.90
Total cost of living/year $214.28 $300.13
Surplus/Deficit (-) $ 2.43 $-14.23

Sources: Annual Report of the Bureau of Industries for the Province 
of Ontario, pt. 4, 1889, Ontario Sessional Papers, Vol. 22 pt. 7 pps., 
43, 49. L. Rotenberg, 'The Wayward Worker: Toronto's Prostitute at 
the Turn of the Century' in Women at Work in Ontario 1850-1930 
(Women's Press, Toronto, 1974).
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four years later indicates that the situation of women workers had 
still not substantially changed. Professor C.M. Derrick of McGill 
University reported in the Gazette that the average wage of female 
factory workers in Canada for 1913 was $261/year or $5/week; 
the living wage at that time was considered to be $390/year or 
$7.50/week.2J

Further evidence of the extent and serious consequences of 
low wages for female workers was provided by the Social Survey 
Commission which was established in 1913 to investigate the 
problem of prostitution in Toronto. The Commission argued that 
women's inability to make a living wage was a major factor in 
contributing to prostitution and recommended the passage of a 
minimum wage law. Despite the fact that female factory workers 
were among the most protected workers under the legislation of 
the time this protection did nothing to alleviate the primary eco
nomic problem they faced. By 1914 one third of employed women 
were working in factories in Ontario yet their ability to earn a 
living wage was no better than before the passing of the Factory 
Acts.2*

So far we have considered what the legislation did and did not 
do for women as workers and women as reproducers. But what was 
the impact of reform on the sexual segmentation of the labour force? 
This raises a number of questions. First, was legislation really necessary 
given a rather clear segmentation of the labour force at the time of 
its passage? Secondly, was it merely a symbolic piece of legislation 
honoring or perhaps unconsciously reflecting the dominant patriarchal 
ideology of the times? In order to address these questions and to suggest 
that there was intent and effect involved, it is necessary to consider 
briefly some legal implications followed by some economic observa
tions.

The first legislation which distinguished between male and female 
labour marked an historic transition; the norms and traditions upon 
which the sexual segmentation of the workplace was based became 
codified within legal structures. As legal historians point out, the 
transition from informal norms to a formalized legal code reflects a 
societal recognition of the fundamental importance of the norms and 
the consequent necessity to insure their enforcement through state 
power. Implied in this transition is the suspicion (on the part of the 
legislators or the populace as a whole) that the norms themselves are 
no longer sufficient to the task and require substantive institutional 
reinforcement. Furthermore, the commitment to enforcement through 
the development of the factory inspectorate suggests an active rather 
than passive commitment by the state to the sexual segmentation of 
the labour force.

Because of the sexual segmentation of the labour force prior to 
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the passage of labour legislation we do not have a simple before and 
after measure of its effect. Within the parameters of the period, how
ever, there are some indications of its short term impact. The creation 
of legal distinctions between male and female labour created economic 
and political disincentives for employers tempted to extend the use of 
cheap female labour into traditionally 'male' occupations.

The special conditions attached to the employment of women, 
children and youths meant that the most economic use of such labour 
occurred in areas of industry where they were already highly concen
trated. The introduction of women into factories traditionally employ
ing men would mean capitalists would have to establish special hours 
for women workers, special facilities and special rules—all of which 
would add up to extra expense and extra surveillance from factory 
inspectors. The introduction of women into heavy industry during 
World War One suggests that this resulted in improvement of working 
conditions, as well as a dramatic increase in the number of factory 
inspectors.” The early labour legislation created some real economic 
disincentives for employers considering the integration of women in 
non-traditional areas of work. Furthermore, the legal recognition of 
women as a different category of labour provided political and ideo
logical support for organized labour which resisted employers' attempts 
to introduce women into traditional 'male' occupations. However, while 
these political and economic effects reduced the benefits to be gained 
by employing women in 'male' occupations, the benefits to employers 
of female labour in 'female' occupations were not seriously disrupted.

One indication of the seriousness with which the Canadian state 
pursued its new mediating role is revealed in the establishment of 
government agencies/bureaucracies which, in the case of labour, had 
two functions. First, labour bureaus both at the federal and provincial 
levels operated as ongoing commissions of inquiry compiling labour 
statistics as well as reports from labour representatives on current issues 
of concern or controversy. Second, the factory inspectorate, at the 
provincial level, monitored employers' compliance with state regu
lations, informing employers of violations and fining or prosecuting 
offenders when necessary.

A brief examination of the institution of these agencies suggests 
that the state was reluctant to assume its new policing role as in most 
cases there was a significant time lag between the passage of legislation 
and the establishing of such bureaucracies. At the federal level there 
was a ten year lag between the passage of legislation establishing a 
labour bureau in 1890 and its actual operation in 1900. In Ontario 
a labour bureau was established in the Department of Agriculture in 
1882 but did not begin operating as such until 1900 when it was 
relocated in the Department of Public Works. The Ontario factory acts 
passed in 1884 called for the inspection of factories; however, the first 
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inspector was not hired until 1887 and in 1890 there were only three 
inspectors for the whole province. These numbers increased only grad
ually; in 1895 the first female inspector was hired and in 1904 a second 
woman was added. By 1909 there were nine inspectors including two 
women for the province. Once hired, however, the factory inspectors 
in Ontario were diligent and from 1888 the Ontario sessional papers 
contain detailed annual reports on factory conditions throughout the 
province.

The factory inspector's reports are a good indicator of the 
philosophy and practice of government intervention in the sphere of 
production. Here the Ontario reports reflected and amplified the same 
patriarchal assumptions and concerns as articulated earlier by the com
missioners and legislators. The rationale for protective legislation and 
the necessity for enforcement was eloquently expressed by one factory 
inspector in the report for 1905:

When I tell you that today we have in this province, women 
working in the foundaries, machine shops, and breweries, 
some of the weaker sex, and not a few of their champions 
will be surprised. I do not mention this as meaning to say 
that labour for women and children is degrading, but rather 
to show ample reason why they should be protected . . . the 
effect of propagation by the present race and the degenera
tion of future generations. 2*

The activities and recommendations for the inspectors were cir
cumscribed by a complex set of factors in addition to the imperatives 
of the patriarchal perspective. Among the critical determinants of the 
ways in which they conducted their work was their general perception 
of the role of the factory inspector, as well as the very real limits to 
their authority established by the legislation itself and the economic 
realities of industry at the time.

The inspectors' perception of their role, reflected the dominant 
reform philosophy of the time which maintained that government 
regulation was designed to protect employers who wanted to initiate 
reform as much as it was to protect workers. As one inspector put 
it: 'factory laws are for the mutual benefit and protection of both 
manufacturing and labouring classes'27. The aspiration to serve both 
employer and employee limited the inspectors to peripheral issues, most 
frequently to those which concerned the working conditions of women 
and children. Concern with the health and morals of the working 
woman translated into detailed reports on lunch room facilities, seats 
for women, communal drinking pails and above all, the provision of 
separate, modest and clean lavatories.

The inspectors preoccupation with peripheral issues was rein-
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forced, if not determined, by the limitations imposed on them by the 
legislation. The labour laws did not interfere in the central nexus of 
employer-employee relations—the wage. The legislation not only ig
nored the issue of exploitative wage rates in the case of female and 
child labour but also failed to deal with well-documented abuses of 
the wage system; for example, the legislation did not address the 
manipulation of apprenticeship/training periods or excessive fines for 
errors or lateness which frequently left women and children with 
reduced wages by the end of the week. Even when the legislation 
permitted and the inspectors rose above the peripheral issues, the limits 
to their authority made it clear they were no match for the industrialists 
when a serious conflict of interest occurred. For example, in the 1908 
inspectors report there was a lengthy discussion of the employment 
of children in mica factories in the Ottawa area which involved vio
lating the existing labour law. The inspector reported that when he 
confronted the employers with these violations, they stated that if 
attempts were made to enforce the law, the industry would simply 
relocate to Quebec where restrictions were not so severe, or establish 
a putting-out system. Indeed when pressed to comply with the law, 
the employers carried out their threat to relocate with impunity.

Imbued with the enthusiasm and paternalism of the reform era 
but restricted by the letter of the law, emphasis on the 'motherhood 
issues' (health and morals) became an attractive and effective outlet 
compensating inspectors for the structural limitations on their real 
ability to improve the conditions for working women. As Roberts and 
Klein remark, the celebratory tone of the inspectors' reports suggest, 
'... once separate lavatories are defined as central indices of progress, 
each new firm which complied was a victory in the inspector's eyes.'28 

The final stage of state activity, the development of regulatory 
agencies, is consistent in process and perspective with the preceding 
stages. All levels of intervention are characterized by a sustained, if 
somewhat reluctant, extension of the state's mediation role and an 
increased commitment to a specific pattern of protecting women as 
reproducers.

The lack of fit between the new industrial capitalist system and 
the older familial patriarchal form precipitated not only reforms of the 
wage labour system but also a transformation in the form of patriarchy. 
The transition from familial to a social patriarchy can be broken down 
into three component processes: first, the erosion of the patriarch's 
legal authority over women and children, coupled with a shift in the 
focus of family legislation from father/husband's rights to 
father/husband's responsibilities; second, the assumption of that 
authority by the state; and third, the provision of resources to subsidize 
the familial unit of reproduction. This transition process can be traced 
in two other areas of state activity—family and welfare law.
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The analysis of family law concentrates on two specific aspects 
of the legislation, laws determining the disposition of children and laws 
determining the disposition of property within a marriage and upon 
its dissolution. Corresponding to this the discussion of welfare legis
lation focuses on two features: the extension of state authority over 
the care and disposition of children, and the growth of welfare re
sources to meet the needs of certain dependency categories. We begin 
by discussing the transformation of patriarchy within family law since 
this both precedes and provokes developments in welfare law.

State, Family Law and Patriarchy
During much of the nineteenth century in Canada there was no 

clearly defined category of family law; in fact, the category of family 
law is itself quite recent, dating from the mid-twentieth century. As 
a result, early laws regulating family relations were embedded in a 
variety of property laws, devolution of estate statutes, illegitimacy and 
guardianship acts. This results in a number of differences in the 
development of family legislation relative to the other legislation under 
review in this chapter. First, during this period no inquiries or com
missions specifically addressed family relations. Secondly, no regu
latory agencies were established to enforce the legislation. The existing 
court system continued to deal with cases concerning disposition of 
property or children in an adversary rather than regulatory manner. 
Finally, family law, unlike labour or welfare legislation, was marked 
by a high degree of legislative activity prior to 1884. Table 6.3 sum
marizes the changes in family law which reduced patriarchal authority 
over family property, guardianship and maintenace.

The first step in the erosion of the patriarch's legal authority over 
women was the Married Women's Property Act of 1872. Prior to this 
act marital property law was based on the common law concept of 
'legal unity' whereby women's married identity was submerged in that 
of her husband's. Thus all property upon marriage belonged to the 
husband. The Married Women's Property Act preceded indus
trialization in most provinces of Canada, whereas, in European coun
tries reform in this area was more a consequence of industrialization. 
The old Canadian laws, derived from British common law, reflected 
the primacy of the interests of the family of origin’, and functioned 
to preserve and consolidate aristocratic land-holdings and wealth. Thus 
in Europe the industrial revolution and the development of a class of 
commercial and industrial entrepreneurs was a necessary precondition 
for challenging those interests and bringing about reform.

In Canada, as in the United States and Australia, the absence of 
aristocratic class interests and the lack of substantive economic gains 
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to most classes of men, reduced opposition to the reform of family 
law. At the same time, the pressures for change were more tangible. 
First, with the rapid transition of a frontier society into an industrial 
society, few in the economic system benefited from the old laws?0 
Second, there were growing pressures on the state to orchestrate this 
transition, as the numbers of destitute dependents increased greatly in 
the migrations from old country to new, rural to urban, job to job. 
The disruptions to family structure caused by social change resulted 
in an overwhelming proportion of women and children constituting 
the destitute?1 Consequently, the reform in women's property rights 
was not only consistent with the long term trend, introduced by the 
wage labour system, towards the individual contract, but also promised 
some reduction of or relief to the growing number of homeless and 
destitute generated as a result of the tensions between the new eco
nomic order and the old patriarchal laws.

The Married Women's Property Act (MWPA) and subsequent 
amendments gradually extended to married women the same property 
rights as enjoyed by single women, thus abrogating the common law 
concept of 'legal unity'. A consequence of the Act was the elimination 
of the common law practice of curtesy, included in a number of 
property laws, which had ensured a husband's claim on his wife's 
property. The complement of curtesy was the dower law which 
ensured a wife's claim to a portion of the husband's property if he 
died intestate and which prohibited a husband from willing all his 
property away from his wife. Interestingly enough, the dower law was 
not abolished with the introduction of the MWPA. Thus curtesy, 
which reflected a patriarchal right, was abolished while dower which 
reflected a patriarchal responsibility was maintained through specific 
Dower Acts.

In keeping with this new emphasis on male familial responsibility, 
legislation was introduced which made husbands liable for support of 
wives and children in cases of desertion or separation. However, such 
acts as the MWPA and its various amendments, while significantly 
reordering the balance between rights and responsibilities, contained 
some unambiguously patriarchal clauses, the adultery clause being the 
most significant. Under this clause, a woman lost all right to sue for 
an order for protection, to maintenance by her husband or to claim 
her children, if she was found at any time to have committed adultery 
without her husband's collusion. Thus, regardless of how brutal the 
husband, how long the separation or desertion, or how legitimate her 
claim to her children, all would be lost if the woman did not maintain 
a chaste existence. Since marriage laws essentially contracted a women's 
sexuality to her husband, regardless of the dramatic changes in prop
erty rights for married women, this fundamental premise of patriarchy 
was left untouched. Given the general inaccessibility of divorce at this 
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time,31 a husband in effect maintained a lifetime ownership of his wife's 
sexuality, and this feature was preserved in the new property laws. 
Thus, although a husband may have lost access to his wife's sexuality 
through legal separation, he never lost control in law over that aspect 
of the woman's reproductive capacity.

The general erosion of the patriarch's legal supremacy in property 
law was repeated in the area of child custody. Under British common 
law children belonged solely to the father who was the only family 
member endowed with legal persdnhood. Thus women had no legal 
claim to their children within a marriage in cases of separation, deser
tion or divorce. Even in widow-hood, if the husband chose to will 
custody to an adult other than the mother, the mother had no legally 
recognized recourse. Indeed, the first legal recognition of a mother's 
claim to her children appeared in Ontario in 1859; and through the 
Infants Act and the MWPA the right of the mother's claim to custody 
and guardianship was extended in law.

Although the changes listed in Table 6.3 are dramatic, it is impor
tant to note that throughout the nineteenth century fathers were as
sumed to be the rightful custodian and mothers' custody rights were 
granted under particular circumstances, i.e. the 'tender years' concept, 
cruelty or desertion. Thus while this era witnessed the establishment 
of equity of property rights within the marriage there was no concept 
of equity of parental rights. Furthermore, all custody rights extended 
to mothers were subject to the same adultery clause which limited the 
rights of married women in property law—a clause which never ap
plied to men.

As men's rights over their children were being eroded their 
responsibilities however were being extended. This pattern is particu
larly clear in the Illegitimacy Acts of the period. In Upper Canada prior 
to 1859 a father of an illegitimate child could be ordered to pay 
restitution to the mother's guardians on the assumption of loss of 
service during time of pregnancy, birth, etc. In 1859 the act was 
amended significantly changing the legal basis of restitution from one 
of lost services to one of responsibility for one's progeny. The en
trenchment of a mother's right to sue for support simultaneously 
served to recognize the mother as a legal person in her own right rather 
than as a ward, and to legislate a father's economic responsibility 
regardless of marital state.

The crises in familial patriarchy brought on by the wage labour 
system was a product of the loss of control by the male household 
head over the resources necessary to sustain his family. This translated 
into a declining ability of men in general to support their dependents 
and a consequent decline in their authority. The end product of this 
development was the transformation of married men's status from that 
of patriarch to breadwinner. This transition should make clear that the 
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'bottom line' of patriarchy is not male privilege per se but control of 
reproduction through control of women. The above legislation suggests 
that traditional male privileges were dispensed with when they got in 
the way of controlling reproduction." The reforms in family law were 
necessary for such a transition and reveal a consistent goal—to main
tain and enforce, where necessary, the privatization of the costs of 
reproduction. This was accomplished by legislating male responsibility 
and by removing legal encumbrances which had prevented women 
from assuming the responsibility in the absence of a functioning 
breadwinner. Table 6.3 presents a summary of the four major pieces 
of legislation which reordered the rights and responsibilities of hus
bands and wives in the area of property, guardianship and mainten
ance. The overall pattern which emerges is, as predicted, an extension 
of women's rights and an extension of men's responsibilities.

Family law reform was a necessary but not sufficient step toward 
accommodating patriarchy to the new economic order. The declining 
ability of men to support their dependents, the declining benefits to 
men for assuming such responsibilities and the limited earning power 
of women meant that there were many cases in which the norm of 
privatizing reproductive costs could not be enforced. Thus a necessary 
corollary of the revisions in family law was the development of welfare 
legislation which attempted to fill the gap created by declining male 
authority and a growing number of destitute dependents.

Child Welfare and the State
In response to the resource and authority crises of the family, state 

welfare intervention in Canada was characterized by increasing levels 
of authority over the family and an increase in resources to certain 
categories of dependents. In order to illustrate the process by which 
state authority supercedes familial patriarchy in the regulation of repro
duction an examination of the extension of state authority over the 
care and disposition of children is provided below.

Typically, analyses of state welfare activity have focused on the 
provision of resources to families and have emphasized the apparently 
benevolent character of such intervention. The question of what trans
formations in authority structures this has entailed has been under
theorized and under-analyzed. However, our analysis suggests that the 
assumptions of greater authority over the family by the state is an 
integral and critical feature in the transformation to social patriarchy.

The model presented here suggests that the control of repro
duction is achieved by making access to necessary resources conditional 
on submission to particular reproductive policies. Although control of 
women is a consistent and universal feature of this process, the mechan-
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ism of control can vary dramatically from one society to the next, with 
men as a class having authority over women as a class (communal 
patriarchy), or individual males having authority over individual 
females (familial patriarchy), or finally the state having control over 
the reproductive unit (social patriarchy).

The rapid substitution of state authority for the waning authority 
of the familial patriarch suggests a continued commitment by the state 
to the control of reproduction. While the transformation of such con
trol was most blatant in the revision of the criminal code in 1892 in 
which birth control was criminalized and penalties for abortion in
creased (S.C. 1892 C.29), the operation of the regulatory clauses in 
welfare law also provides an indication of the subtle and pervasive 
character of this control.' The following discussion of the extension 
of state authority over children enumerates conditions of family life 
meriting dramatic intervention (state custody) and gives a good indica
tion of the model of family life that the state was committed to 
supporting and enforcing. This model, when considered in conjunction 
with the limitations imposed by labour and family law, suggests a clear 
and conscious commitment to patriarchy by the state, albeit in a revised 
and modernized form.

Commissions and Inquiries Into Social Welfare
The extension of state welfare intervention involved inquiries, 

legislation and regulatory agencies. While there were no specific 'wel
fare commissions' during this period, many boards of inquiries es
pecially those dealing with labour, crime and health, made reference 
to and occasionally recommended welfare programs or policies.

These inquiries on the whole questioned the prevailing assump
tion that parents had the best interests of their children at heart and 
suggested that parents' ideas of the child's best interest could be 
seriously at odds with that of the state. In the past the only explicit 
indications of the state's interest in protection of children were the laws 
prohibiting infanticide or severe physical abuse. What commissioners 
and reformers alike came to advocate was the necessity for a series 
of laws to make more explicit the conditions for child well-being. Child 
welfare legislation was to be not merely a list of crimes to be punished, 
but rather, a series of positive conditions to be required as judged by 
the health, education and behaviour of the child and the legal, economic 
and moral condition of the parents. This reordering of familial 
authority between parents and the state led to the emergence of a new 
concept of 'children's rights'. Indeed, J.J. Kelso, the long-time social 
reformer (who was the first Superintendent of Neglected Children in 
Ontario) began his first report in 1894 with a quotation from Bernardo:
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Are parental rights to be regarded as sacred when parental 
duties have not been neglected but outraged, and when the 
parents have done all in their power to make the life of the 
child while with them bitter and degraded! Has a child no 
rights? Are all the rights parental?”

S plane's analysis of social welfare in Ontario identifies the 1890 
Royal Commission on the Prison and Reformatory System as the most 
important inquiry advancing public knowledge and official action in 
respect to child welfare. As he points out, the terms of reference of 
the commission were sufficiently broad to cover much of the contem
porary field of social welfare. 'Child welfare, was in fact, directly 
involved in each of the first three of the seven matters referred to the 
commission for investigation: Those relating to the causes of crime, 
the improvement of the industrial schools and the rescue of destitute 
children from criminal careers.'”

In discussing the causes of crime the Commissioners gave fore
most attention to the importance of family life and expressed great 
concern over. . the want of proper parental control; the lack of good 
home training and the baneful influence of bad homes, largely due 
to culpable neglect and indifference of parents and the evil effects of 
drunkenness.'” Their concern with bad home environments and bad 
upbringing led to a series of recommendations that promoted increased 
state regulation of child rearing and outlined a series of steps to that 
end.

The recommendations made by the Commission advocated a 
much more active role for the state in the regulation of domestic life. 
The recommendations were particularly important because by and 
large they were implemented by 1913, thus suggesting a high degree 
of responsiveness on the part of the state. Included in the report was 
the recommendation that 'an association ... be formed having local 
boards in every important center of the Province who shall take upon 
themselves the important but delicate duty of looking after and caring 
for these (improperly cared for) children.^ This was realized the same 
year with the founding of the Children's Aid Society. Furthermore, 
the Commissioners recommended that the province defray 'the actual 
expenses incurred' by the proposed voluntary association. Along the 
same lines, they made a strong recommendation in favour of expanding 
the number of industrial schools and suggested they be included under 
the provisions of the Charity Aid Act, thus qualifying the schools for 
much more extensive state support. Also emphasized was the import
ance of school attendance and measures were recommended for its 
'vigorous enforcement'. As preventive measures the Commissioners 
recommended municipal curfews, and supervised municipal play
grounds and gymnasia. Finally, in the area of corrections, they rec-
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ommended the separate detention and trial of children. This issue was 
a central concern to prison reformers and was eventually realized in 
the Juvenile Delinquency Act of 1908.

While no other inquiry seems to have been as wide-ranging in 
its approach to and recommendations for child welfare as the 1890 
Commission, subsequent inquiries stressed the continued necessity for 
state intervention. The Special Report on Immigrant Children in 1898 
prepared by the Superintendent of Neglected Children applauded the 
Child Immigrant Act but advocated further regulation and monitoring 
of immigrant children.” The Special Committee appointed to report 
on the Condition of the Feeble-Minded called for greater government 
attention to separating out and institutionalizing the 'feeble minded', 
reflecting in this proposal a popular eugenic concern of the time with 
preventing the deterioration of the 'white race.' Finally, the Special 
Committee on Infant Mortality and the Royal Commission on Milk 
(both in 1909) called for greater government initiative and activity in 
insuring the physical and social welfare of children.

Helen MacMurchy, who was the director of the inquiry into 
infant mortality, identified a number of social factors contributing to 
the problem of infant deaths. Women's employment was seen as 
particularly troublesome to the well-being of young children. In 
response to this problem MacMurchy suggested, but did not formally 
recommend, several possible solutions. First, recognizing the link be
tween women's employment and the low wages of men she stressed 
the importance of a family wage: '.. . Any man who does useful and 
necessary work . .. should be paid enough to allow him to marry and 
support a family.' Addressing the situation where women were forced, 
through economic need, to return to work immediately after the birth 
of a child, MacMurchy stated: 'It should not be allowed to happen. 
The mother should have a pension, if necessary, to take care of the 
family.'*0 As a general measure to improve the quality of child care 
she recommended a state-sponsored education campaign including 
health and nutrition pamphlets and visits to mothers and families by 
employees of the Public Health Department.

Despite differences in terms of reference, the child welfare in
quiries shared with the labour inquiries of the period a consensus on 
the necessity of increasing government intervention and regulation. 
The commissioners' and reformers' conviction that many people could 
not or would not be good parents paved the way for the state and 
its regulatory agencies to assume increasing authority and control over 
women and children in the family and to justify increasing intervention 
on the grounds that the state was the best, and most impartial judge 
of a child's well-being. However, these inquiries differed from the 
labour boards in that their recommendations for intervention were 
implemented much more promptly through the enactment of necessary
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legislation and the creation of necessary agencies, indicating the import
ance the state put on regulating family life at the point of reproduction. 
Prior to 1844 Canadian welfare law consisted of two statutes, the 
Apprentices and Minors Act and the Charity Aid Act. Both of these 
acts contained provisions for the care and support for the destitute. 
The Apprentices and Minors Act provided for the indenture of chil
dren who were orphaned or abandoned. The Charity Aid Acts estab
lished provincial support for hospitals and institutes for the destitute 
which with the Ontario Charity Act established a formula for funding.

1887 marks the onset of systematic state welfare activity in On
tario. The most important pieces of legislation were the Industrial 
Schools Act, the Infants Protection Act (later known as the Maternity 
Boarding Homes Act), the Child Protection Act and the Child Immigra
tion Act. These four statutes formed the legislative framework for the 
child welfare system. The goals of the new legislation were threefold: 
the extension of support to public welfare institutions, increased gov
ernment regulation of public welfare institutions and the increased 
regulation of children's environment and behaviour both within public 
institutions and in private families.

The extensive legislation of the period reveals an expansion of 
government intervention in and regulation of family life by increasing 
state authority over the disposition of children.^ Such indicators of 
increasing state authority over children include the specification of 
conditions for catchment of children (including familial status, acts of 
children and acts of parents), the proliferation of agents of state 
authority and the growth of institutions or agencies for the disposition 
of children.

The amendment to the Industrial Schools Act in Ontario in 1887 
marked the onset of increased legislative activity to extend state 
authority over children. The amendment removed industrial schools 
from the authority of school boards and empowered charitable institu
tions to develop and supervise such schools. Board members of chari
table institutions took on their new responsibility with enthusiasm and 
the first industrial school was opened in Toronto in 1887. With the 
establishment of such institutions provisions of the act which permitted 
state apprehension of children under certain conditions were now 
enforceable. These conditions were very important because they are 
the precursors to all later welfare clauses which provided for ap
prehension of children. Among the conditions for apprehension of a 
child under fourteen years were any:

(1) Who is found begging or receiving alms, or being in any 
street or public place for the purpose of begging or receiving 
alms;
(2) Who is found wandering, and not having any home or
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settled place of abode or proper guardianship or not having 
any lawful occupation or business, or visible means of 
subsistence;
(3) Who is found destitute, either being an orphan or having 
a surviving parent who is undergoing penal servitude or 
imprisonment;
(4) Whose parent, step-parent or guardian represents to the 
police magistrate that he is unable to control the child, and 
that he desires the child to be sent to an industrial school 
under this Act;
(5) Who, by reason of the neglect, drunkenness or other 
vices of parents, is suffered to be growing up without 
salutary parental control and education, or in circumstances 
exposing him to lead an idle and dissolute life.4*

In the same year as the amendment to the Industrial Schools Act, 
an Act for the Protection of Infant Children was passed which provided 
for state regulation of maternity boarding houses, usually private 
homes which took in destitute pregnant women. This act is particularly 
important because it reflected the first attempt by the state to regulate 
adoption procedures. The 1897 amendment to the act required that 
the Children's Aid Society supervise and determine the adoption of 
all children under one year of age from private maternity homes. A 
1912 amendment extended Children's Aid Society's authority over 
adoption by including all children under the age of three bom in these 
homes. Although a specific adoption law did not appear until 1922, 
the state was, through this and other acts, slowly expanding its 
authority over adoption procedures.

The 1888 Child Protection Act provided for state apprehension 
and custody of children under sixteen years of age who were judged 
ill-treated, neglected or delinquent and promises were made for the 
prosecution of parents found guilty of neglect or abuse. In 1893 an 
amendment appointed a superintendent of neglected children under the 
direct employ of the provincial government. This amendment also 
empowered the Children's Aid Society, as the major regulatory agency, 
to inspect homes, apprehend children and place them in institutions 
or foster homes. Interestingly enough, neither this act nor the Industrial 
Schools Act, which were the major legislative devices for removing 
children from the custody of their parents at the time, undermined 
the tendency toward the privatization of the costs of reproduction. 
Indeed, both acts contained clauses permitting the state to sue parents 
for support of their children while in government institutions. Thus, 
although parents lost legal rights to their children, they were still held 
responsible for the maintenance costs of those children.
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In 1897 the Child Immigration Act was finally passed after years 
of controversy among social reformers as to the impact of immigrant 
children upon Canadian society.0 While these children had initially 
been welcomed as an inexpensive source of labour, growing concern 
about the quality of a child's environment, the purity of the 'race' and 
the increasing demands on public welfare funds led to a more critical 
view of child immigrants. Some commentators argued that they were 
of 'inferior stock' and filled the jails and poor houses, leading true 
Canadian children astray. Other critics pointed out that the conditions 
to which these children were subject in Canada were often neglectful 
or abusive. These concerns, in conjunction with organized labour's 
objection to the importing of cheap child labour, led the government 
to tighten control over the children who were being admitted to Canada 
and to carefully monitor their activities during the first few years in 
the country.

The acts and amendments mentioned above provided the legal 
apparatus for extending state control over children. The acts were 
cumulative, adding more conditions for the apprehension of children, 
more agents to apprehend and supervise them and more institutions 
into which the state channeled their wards. A quick before and after 
comparison makes the point quite clearly.

Prior to 1884 one law, The Apprentices and Minors Act, under 
one condition, a child without legal guardian, empowered three agents, 
Charitable Institutions, Mayors or Magistrates, to provide for such 
children in one way, apprenticeship. By the end of the period under 
study, legislation had led to a proliferation of conditions under which 
the state could assume wardship, an expansion of institutions and 
programs for the disposition of such wards and the growth of regu
latory agents to supervise and regulate public and private institutions 
of child care. As of 1913 the welfare statutes legislated twelve different 
conditions for state custody (in addition to the original condition of 
a child without a legal guardian). These conditions could be established 
by the activity of parents or children. Parents found to have engaged 
in immoral conduct, neglect, or commitment of a child to a welfare 
institution could lose custody of their children. Children found to be 
in a condition of vagrancy or to have engaged in petty crime or begging 
could be made wards of the state. At the same time the number of 
regulatory agents or agencies empowered to apprehend children and/or 
regulate their institutions increased from the original three—mayors, 
magistrates and charitable societies—to eight different government or 
charitable agencies. Finally, the number of agencies or institutions for 
the disposition of state wards similarly increased from the one provision 
of apprenticeship to seven different provisions ranging from institu
tionalization in an industrial school, to adoption or to deportation in 
the case of immigrant children.
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In summary, welfare legislation affecting the disposition of chil
dren reveals two main points. The acts during the period 1887-1913 
were clearly more regulative than supportative; the usual solution to 
a 'bad' home environment was removal of the child and, frequently, 
prosecution of the parent. Also, it became increasingly evident that in 
order to enforce such legislation a comprehensive regulatory network 
had to be developed. The Children's Aid Society (CAS) assumed that 
responsibility and acquired a unique status as a quasi-state agency, 
empowered and financed by the state yet operating as a private agency 
run by its own board.

The use of a private agency to meet welfare needs was not unusual 
considering that most welfare agencies such as orphanages and refuges 
were in this era run by private boards and largely funded by private 
contributions. What was unusual about the CAS was that it was 
empowered to legally enforce aspects of welfare law, specifically the 
apprehension of children. Further, unlike many other agencies in
corporated into the state, the CAS retained its private status and 
experienced minimal government regulation. With the decentralized 
CAS organization reporting to the superintendent of neglected chil
dren, the government could now launch its new policy of monitoring 
childcare, not only in public institutions but also in private homes.

The expansion of Children's Aid Societies was rapid in com
parison to the growth of the state inspectors of public institutions. 
Between July 1893 and December 1895 the superintendent of neglected 
children in Ontario helped no less than twenty nine Societies to or
ganize. As the number of Societies expanded the number of children 
coming under their care also increased. By 1897, the CAS in Ontario 
was placing 200 children or more a year. The numbers increased 
steadily and annual placement rose from 500 to 600 between 1910 and 
1913. More important perhaps than the numbers were the type of 
children coming under the care of the CAS. From the earliest records 
it is clear that the majority of children were not orphans or abandoned 
but were apprehended by CAS from undesirable homes. A sample of 
wards' backgrounds in 1902 revealed that out of 200 only 63 had been 
abandoned or orphaned, while on the other hand 112 had been ap
prehended because of 'immoral homes, pauperism, lack of control;' the 
remainder had been apprehended because of parental neglect, abuse 
or drunkenness.44 More detailed reports in 1912 and 1913 revealed that 
over 70 per cent of CAS wards were apprehended from undesirable 
homes with cruelty or neglect accounting for only 9 per cent of the 
apprehensions in 1913 and 20 per cent in 1912.

The shift from parental rights to parental responsibilities 
evidenced in family legislation was more rigorously enforced in the 
welfare legislation. While family law limited itself to enforcing parent's 
economic responsibility to children, the CAS—through various clauses



The State and the Maintenance of Patriarchy 187

in the Child Protection Act—took on the task of enforcing the parents' 
moral responsibility. The superintendent of neglected children's 1911 
report contained an important paper entitled 'Parental Responsibility' 
written by C. S. Pedley of the Woodstock CAS. Pedley began with 
the assertion that 'Parental affection is an instinct, . . . but parental 
responsibility is something different.'4’ Because even some affectionate 
and well-meaning parents may fail in their responsibility, it was the 
task of the CAS to correct the situation; as Pedley put it: 'in the very 
act of taking their children from them we do something to bring their 
responsibility home to them.' While he spoke of the advantage of 
returning children to their parents on probation Pedley also emphasized 
that there were some cases where this should not be done: '. . . if the 
natural parents are too far below average, so that the State steps in 
and takes charge of the children, it is not a question of interference, 
and an invasion of parental right—it is just the resumption of a trust 
out of the hands of trustees who have failed to make good.'4‘

The Superintendent's report in 1913 indicates of just how fre
quently parents were found to be 'too far below the average.' While 
72 per cent of their wards that year were apprehended from undesirable 
homes only 17 per cent were returned to their parents on probation. 
From the beginning, officers of the CAS proved to be vigorous and 
enthusiastic moral entrepreneurs. There is, however, evidence of re
sistance to these 'child-saving' program. The continued efforts by 
parents to regain custody of their children is indicated by an amend
ment to the Child Protection Act two years after the CAS has been 
empowered to apprehend children. This amendment made it a criminal 
offence for a parent, or indeed any person, to induce a child to run 
away from an institution or home to which they had been committed 
under the Child Protection Act.

While controversy has surrounded the CAS from the beginning, 
there is no doubt that its work, philosophy and unique relation to the 
state epitomized, perhaps as no other single organization did, the great 
transformation in authority which characterized this period. CAS poli
cies reflected a remarkable integration of the two imperatives of social 
patriarchy: maintaining the privatization of reproductive costs on the 
one hand and increasing the authority of the state over the family on 
the other. Its policy of deinstitutionalization, its aggressive inter
pretation of the breadwinners' responsibility, its commitment to keep
ing mothers in the home—all under the increasing scrutiny of the 
state—seemed the perfect blue-print for social patriarchy. Even its 
organizational structure anticipates the great transition from private 
philanthropy to the rise of public health and welfare bureaucracies and 
the professionalization of social work in the twentieth century. In the 
end, Children's Aid Societies had changed from a diverse group of 
'child savers' to a powerful regulatory agency and were well on the
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way to greater integration in the state welfare bureaucracy.

Conclusion
The primary manifestation of the contradiction between pro

duction and reproduction during early industrialization in Canada is 
a disorganization of reproductive relations and the establishment of a 
central role for the state in reorganizing and stabilizing those relations. 
The resolution of this contradiction involved a reorganization of the 
wage labour system and a transformation of patriarchy. Evidence of 
the reorganization of the wage labour system comes from the early 
labour laws, particularly the legislation which distinguished between 
male and female labour. This legislation was both supportive and 
regulatory in terms of reproduction. Its supportive thrust is revealed 
in the discriminatory clauses which protected reproducers (women) and 
future labour (children) from being completely exhausted in the pro
duction process. These same clauses also regulated the character of 
reproductive relations in that legislation reinforced the distinction be
tween male and female labour and thus operated to preserve and 
solidify the existing sexual segmentation of the labour market. The 
outcome of this was, in most cases, to maintain women in an economi
cally dependent position compared to men, and hence to preserve the 
fundamental component of patriarchy—female subordination.

While the state intervened in the production process to accommo
date certain patriarchal necessities it was at the same time involved in 
restructuring patriarchy to fit it with the new economic system. 
Through substantive reforms in family law the state dismantled the 
old patriarchal system and transformed patriarchs into breadwinners. 
This transition accorded greater legal rights to women and more eco
nomic responsibilities to men. While some have seen this as the begin
ning of the end of patriarchy it is better understood as a restructuring 
of patriarchy. Expanded legal rights of wives and mothers were con
tingent upon observance of the ubiquitous adultery clause which in
sured that women's sexuality continued to be subject to male authority. 
Coupled with the labour laws which made women dependent upon 
male support, female subordination in an emerging industrial economy 
was reinforced. The increased responsibilities of the patriarch-turned- 
breadwinner were necessary, in light of the sexual division of labour, 
to insure the continued responsibility of private families for the costs 
of their reproduction. Finally, the expansion of welfare legislation 
completed the restructuring process by recasting the authority and 
resource gaps created by the transformation of patriarchy. In doing 
so the state progressively extended its control over the family, main
tained the principle of privatization of reproductive costs and provided
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a back-up system when family support systems broke down complete- 
iy-

Having developed the legislative framework of restructuring and 
preserving patriarchy on a much more precarious economic base than 
in the past, subsequent manifestations of the production-reproduction 
contradiction have tended to be the form of a resource allocation 
problem. Given the combined effects of the social reforms to reduce 
the number of breadwinners per family, and the demographic changes, 
subsequent periods of capitalist development are characterized by in
creasing costs of reproduction without a similar increase in allocation 
of resources for reproduction. In later periods government in Canada 
and elsewhere were increasingly called upon to alleviate what appears 
at the household level as a cost of living crises for the family. Propheti
cally, the last federal inquiry to be called in 1913 was the Commission 
to Investigate the Increase in the Cost of Living in Canada.
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